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529.  The  Trial  af  James  Stewart,*  in  Aucharn  in  Duror  of  Appin, 
for  the  Murder  of  Colin  Campbell  of  Glenure,  esq.  Factor  for 
his  Majesty  on  the  forfeited  Estate  of  Ardshiel ;  before  the 
^  Circuit  Court  of  Justiciary,  held  at  Inverary  in  Scotland,  on 
Thursday  the  Slst,  Friday  the  £2d,  Saturday  the  2Sd,  and 
Monday  the  25th  of  September,  by  his  Grace  Archibald  Duke 
of  Argyll,  Lord  Justice-Generall,  and  the  Lords  Elchies  and 
Killcerran,  Commissioners  of  Justiciary  :  25  Geoage  IL  a.  d. 
1752. 


THE  CRIMINAL  UBTTEKS; 

LresL  OR  Indictment. 

GbOROE,  by  the  graee  «f  God,  king  of 
Great  BriUiD,  France  and  ImDand;'  defender  of 
the  fluth.  To  oar  lovits,  -^—  macers  of  oar 
court  of  justiciary,  menengem  at  arms,  our 
•herifls  in  that  part,  conjunotly  and  severally, 
specially  constitute,  i^reettn^.  -Forasmuoh  it 
is  humbly  meant  and  comphiined  to  us,  by  our 
rigfat  trusty  William  Grant  of  Prestongrange, 
esq.  our  advocate,  for  our  interest,  and  also  by 
our  lovit  Janet  Alack  ay,  daughter  to  the  lion. 
Hugh  IHackay  of  Bighouse,  esq.  and  leltct  of 
the  deceased  Colin  Campbell  of  Glenure,  for 
herself,  and  on  behalf  of  Elieabeth  and  Lucy, 
Campbells,  her  infant  children,  with  concourse 
of  our  said  advocate,  for  eur  interest,  upon 


*  See  some  observations  on  this  Case  in  Mr. 
Bnmeit's  ^*  Treatise  on  various  branches  of  the 
Criminal  Law  of  Scotland,*'  chap.  14.  Of  this 
and  many  other  remarkable  Cases  befbre  the 
Justleiary,  no  account  was  given  by  Mac  Lau- 
Yin  in  his  Collection ,  becrase  reports  of  the 
trials  had  been  previously  published..'  See  his 
Ptrefaoe,  p.  4,  contents,  p.  15. 

A  serious  partisan  of  Stewart  published,under 
the  titu  of  «<  a  Supplement  to  the  Trial  of 
JamA  Slewai^."  ^  warm  and  spirited  arsaign* 
neot  of  the  proceedings*  «oon  t^m  Trial.  I 
Imive  made  same  extracts  fTi>m  ms'publioation, 
'•f  irfaicb  t'IcMW  Qot  tlie  date. 

VOLr.  XIX. 


James  Stewart  in  Anehani  in  Duror  of  Appin, 
commonly  known  or  reputed  to  be  the  natural 
brother  of  Charles  Stewart  of  Ardshiel,  attamt-. 
ed,  and  present  prisoner  in  Fort-Wtlliam ;  and 
upon  Allan  Stewart,  oommonly  called  Allan 
Breok  Steward,  son  to  Donshl  Stewart  atiaa 
Vic  Ban  Vic  AUister,  sometime  in  Inverchom- 
rie  in  Rannoch ;  ond  since,  or  sometime  after 
the  18th  day  of  April,  1746,  a  cadet  or  sol- 
dier in  the  French  kioij^s  service,  or  reputed 
in  this  country  to  have  been  such. 

That  whereas,  by  the  law  of  God,  and  the 
laws  of  this  and  all  other  well-governed  reiilms, 
murder  is  a  most  heinous  crime,  and  severely 
punishable,  especially  when  the  same  is  eom- 
roitted  deliberately,  and  by  lying  in  wait,  aod 
irom  a  malioe  conceived  against  the  perssn  so 
murdered,  on  account  of  the  faithful  di^obarga 
of  the  duty  of  his  office. 

Yet  true  it  is,  and  of  verity,  that  the  said 
James  Stewart  and  Allan  Stewart,  commonly 
called  Allan  Breck  Stewart,  complained  upon, 
are  guilty,  actors,  or  art  aod  part  of  the  said 
heinous  crime  of  murder,  aggravated  as  afore- 
said, in  so  far  as  the  barons  of  our  Court  of  Bz- 
chequer  in  Scotland  having,  by  commissiou 
dated  the  «3d  day  Of  February,  1748-9*Tears, 
appointed  the  said  Colin  Campbell  of  Glenure 
to  be  factor  upon  the  lands  and  estate  of  Ard- 
shiel, forfeited  to  us  by  the  attoiodcr  of  the  sahl 
Charles  Stawurf ,  aimI  iyfng  within  the  shire  of 
Argyll,  and  in  theneighbMirhood  of  Glenure, 
the  house  of  the  said  Colin  Campbell,  and  also 
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appoiDtad  him  factor  on  that  part  of  the  for- 
feited estate  of  Locbie),  called  Klamore,  lying 
10  the  shireof  lD?erQeflS,aod  in  the  nei^rhlMur- 
hood  of  Fort-lrVillianft,  and  upoo  the  forfeited 
estate  of  Allan  Cameroo  of  Callart,  in  the  shire 
of  Inverness,  adjoining  to  the  said  lands  of  Ma- 
more,  and  lying  hetwizt  Fort-Willtaoi  and 
Appin ;  he,  the  said  Colin,  entered  upon  the 
said  office,  and  proceeding  in  the  faithful  exe- 
cution thereof,  did,  among  other  things,  at 
Whitsunday  1751,  cause  to  he  removed  the 
said  James  Stewart  from  Gleoduror,  a  farm  or 
possession  that  had  been  held  by  him  on  the 
said  estate  of  Artfshiel :  and  in  the  month  of 
April,  in  tins  present  year  1752,  die  said  Colin 
Campbell  had  taken  measures  for  causing  to 
be  removed  at  the  term  of  Whitounday,  or  15th 
day  of  May,  now  last  by  past,  certain  other  per- 
sons who  were  tenants  or  possessors  of  farms 
upon  tbe  said  lands  or  estate  of  Ardshiel ;  which 
proceeding  was  by  the  said  James  Stewart,  for 
reasons  known  to  himself,  so  much  resented, 
that,  without  any  warrant  ur  authority  from 
the  tentats,  or  persons  themselves,  so  intended 
to  be  removed,  he  the  said  James  Stewart,  in 
the  month  of  April  laat,  came  ia  person  to 
Kdinburgh,  and  caused  to  be  presented,  in 
name  of  the  said  tenants,  to  our  lords  of  session, 
a  bill  of  suspension  of  the  said  intended  re- 
moving, upon  divers  affected  reasons,  that  were 
either  fabe  or  frivolous ;  and  having  procured 
•II  order  for  answering  the  said  bill,  and  a  sist 
of  execution  in  the  mean  time^  he  returned  into 
tbe  country,  and  caused  the  tenants  intimate 
the  sist  to  the  said  Colin  Campbell ;  who  there- 
upon re|Mured  to  Ediuburgh,  where  an  answer 
having  been  made  to  the  said  bill,  the  same 
was  refused  by  the  lord  ordinary,  and  the  said 
Colin  Campbell  returned  to  his  own  bouse  at 
Gleuure,  where  he  might  be  iu  the  way  to  at- 
tend the  doty  of  his  office,  and  to  caose  the 
said  removing  to  be  put  in  execution,  and  the 
new  tenants  introduoed  to  the  lands  on  tbe  said 
15th  day  of  May  last. — ^And  on  account  of  the 
said  Colin  Campbell's  accepting  of  the  said 
office,  and  of  the  above-mentioned  and  other 
bis  proceedings  in  tbe  faithful  discharge  of  the 
duty  thereof,  the  said  James  Stewart,  and  Allan 
Brack  Stewart,  conceived  a  niost  groundless 
and  uojoit  resentment,  malice,  and  enmity 
wiast  him,  and  at  length  entered  into  a  wick- 
ed conspiracy,  barbarously  to  murder  the  said 
Colin  Camobell,  and  to  bereave  him  of  his  life 
by  tbe  hands  of  the  said  Allan  Breck  Stewart, 
who  liad  but  then  lately  come  back  from  fo- 
reign parts  into  that  country,  and  intended  soon 
to  go  again  be>'ond  sea ;  and,  during  his  said 
last  abode  in  the  country,  had  chiefly  fre- 
ouented  the  house  and  company  of  the  said 
James  Stewart.  And,  in  prosecution  of  this 
wicked  couspiracv,  upoo  Monday  the  11th  day 
ot  May  last,  on  the  morning  of  which  day  the 
said  Colin  Campbell  left  bis  own  house  of  Gle- 
nure,  to  go  to  Fort-William,  in  tbe  country  of 
Lochaber,  about  the  dwtoace  of  16  computed 
miles  northward,  in  order  to  transact  some  Dusi- 
■css  rekting  to  his  factory  on  the  estate  of  Lo« 


chiel,  and  from  whence  he  was  certainly  ex- 
pected to  return  to  .the  lands  of  Ardshiel  before 
Friday,  in  the  same  week,  being  tbe  15th  day 
of  the  said  mouth,  when  certain  tenants  on  the 
lands  of  Ardshiel  were  to  be  removed,  as  above- 
mentioned,  and  others  introduced  in  their  room ; 
the  said  Allan  Breck  Stewart  went  from  the 
ho.use  of  John  Stewart  of  Fasnscloich,  which 
lies  near  to  Gleoure,  to  the  house  of  the  said 
James  Stewart  at  Aucharn,  lying  in  the  same 
neighbourhood,  at  the  distance  of  about  four 
miles  northward;  and  there  the  said  James 
Stewart  was  informed,  either  by  the  said  Allan 
Breck  Stewart,  or  by  his  own  son  Charles 

Stewart,  or  by Stewart,  daughter  to  the 

said  John  Stewart  of  Fasnacloich,  that  they 
heard,  or  were  informed,  that  the  said  Colin 
Campbell  of  Glennrewas  to  go. to  Lochaber 
that  day,  and  that  he  was  to  pernst  or  proceed 
in  the  intended  removing  of  the  tenants  of  Ard- 
shiel (as  the  said  James  Stewart  has,  among 
other  things,  acknowledged  in  his  judicial  de- 
claration taken  before  the  sheriff'-substitute  of 
Inverness ;)  and  there,  after  receiving  such  ad- 
vice, in  the  evening  of  the  same  day,  the  laid 
Allan  Breck  Stewart  laid  aside  his  own  clothes, 
which  be  had  brought  with  him,  being  a  blue 
coat,  scarlet  vest,  and  bUck  breeches  of  shag 
or  velvet,  which  were  believed  to  have  been 
brought  by  him  fh>m  France,  and  which  was  a 
femarkabie  or  diitineuishing  dress  in  that  part 
of  the  country ;  and  then  and  there  the  said 
James  Stewart  furnished  him«  the  said  Allan 
Breck  Stewart,  with  a  suit  of  his,  the  said 
James*!  own  dothes,  being  a  dark  coloured 
short  boat,  with  silver  buttons,  trowsers,  and  a 
blue  bonnet,  in  which  the  said  Allan  dressed 
himself  that  evening.— And  also  next  momiog 
of  Tuesday  the  twelfth  of  May  last,  when  he 
letl  the  said  James  Stewart's  house,  where  tbe 
said  Allan  left  behind  him  his  own  French 
clothes  aforesaid,  U^^er  with  his  hat,  and 
then  set  out,  in  order  to  lie  in  wait  for  the  said 
Colin  Campbell  on  his  way,  when  he  should 
return  from  Fort-William  to  the  lands  of  Ard- 
shiel, which  lands  are  bordered  on  the  north- 
east with  the  lands  belonging  to  Alexander 
Stewart  of  Ballaciielisb,  w-bose  house  stands 
near  to  the  ferry  of  Ballachclish,  upon  a  nar- 
row arm  of  the  sea 'called  Lochlevin,  that  sepa- 
rates the  country  of  Appin  on  the  south,  from 
that  of  Mamore,  part  of  Lochiel's  estate,  on 
the  north  side  of  it,  and  by  which  ferry  of  Bal- 
lachelbh  it  was  known  or  expected,  that  the 
said  Colin  Campbell  would  pass,  in  his  return 
from  Fort- William ;  and,  to  the  said  place  of 
Ballachelish,  the  said  Allan  Breck  Stewart  di- 
rectly went  frano  the  house  of  tbe  said  James 
Stewbrt  at  Auchaili,  on  this  Tuesday  tbe 
twelfth  of  May  last;  and  ftom  thence,  the 
same  day,  accompanied  by  James  Stewart  the 
younger  of  Fasnacloich,  went  to  61eD<w's 
bouse  in  Carnoch,  about  three  miles  rartber 
eastward,  where  the  dowa^o**  fady  of  the 
house  is  sister  to  the  o*^  Charles  Stewart  late 
«irArasmei,'and  to  her  the  said  James  Stewart 
is  natural  brother;  and,  from  thenoe,  be  firent 
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tbttMNBe  day  tothebooie  of  Gallut,  wbiob 
wmeliiiie  belonged  to  AIIad  Cameron  of  Cal- 
lart,  attainted,  and  wu  itill  inhabited  by  Helen 
Stewart  his  widow,  and  also  sister  to  tb^  said 
Charles  Stewart  of  Ardsbiel,  and  to  the  said 
James  Stewart,  at  which  boose  be  lodged  all 
that  Tuesday  night; — and  neit  day,  being 
Wednesday,  the  thirteenth  of  May  last,  the 
said  Allan  Breck  Stewart  came  back,  after* 
calling  again  at  Camoch,  to  the  boose  of 
Alexander  Stewart  of  Ballacbelisb,  near  the 
ierry  aforesaid,  where  be  remained  the  night 
following ;— and,  upon  Tbarsday  the  four- 
teenth of  the  said  month  of  May  last,  when  it 
might  be  certainly  expected,  that'the  said  Colin 
Campbell  would  return  from  Fort- William  to 
the  lands  of  Ardsbiel,  and  coantry  of  Appin,  by 
the  said  ferry  of  Ballachelish,  the  said  Allan 
Breck  Stewart  waited  about  the  said  house,  till 
about  tweire  of  the  ckick  that  day ;  and  then, 
under  pretence  of  going  a*  fishing,  walked  up 
along  a  bum  or  rivulet  near  to  the  said  boose 
to  the  higher  grounds,  from  whence  he  had  a 
prospect  of  the  high  road  leading  from  Fort- 
Wilham  to  the  lands  of  Ardsbiel,  and  access  by 
a  short  passage  into  the  wood  of  Lettermore, 
standing  upon  the  lands  of  Ardsbiel,  and  ad- 
joining to  the  said  road  on  the  south  side,  about 
a  mile  distant  from  the  house  and  ferry  of  Bal- 
bchelisb;  and,  having  posted  himself  in 'the 
said  wood,  near  to  the  high  road,  by  which 
the  said  Colin  Campbell  was  to  pass,  at  a  con- 
▼enient  station  for  bts  wicked  purpose,  where 
be  bad  brought,  or  caused  to  be  brought  and 
placed,  one  or  two  guns,  or  muskets,  loaded, 
with  which  he  continued  some  time  concealed 
in  the  wood ;  and,  at  length,  about  five  or  six 
o'clock  in  the  afternoon  of  the  said  fourteenth 
day  of  May  last,  the  said  Colin  Campbell  bar- 
ing passe4l  the  ferry  of  Ballachelisb,  and  been 
Gonreyed  by  the  said  Alexander  Stewart  of 
Ballacbelish  from  the  ferry  to  the  entrance  of 
the  wood  of  Lettermore,  as  be  continued  his 
journey  passing  on  horseback  along,  or  through 
the  said  wood,  accompanied  by  Donald  Ken- 
nedy, a  sheriff's  officer  of  Argyll-shire,  who 
was  on  foot,  and  had  cot  some  space  before 
bim,  the  road  beinjg  bad  for  horses,  and  by 
Mungo  Campbell,  writer  in  Edinburgh,  a  young 
man,  who  was  then  riding  a  little  way  before 
him ;  and  behind  him,  at~some  distance,  was 
John  Mackenzie,  serraotto  thesaid  Colin,  and 
also  on  horseback. 

And  then  and  there  the  said  AHan  Brack 
Stewart  fired  upon  the  said  CoUo  Campbell 
from  behind  his  back,  and  shot  him  through 
the  boAy  with  two  balls,  of  which  wounds  the 
said  Colin  Camub^U  died  upon  the  spot,  in  less 
thsn  an  hour  after. 

Whereupon  the  said  Allan  Brack  Stewart 
absconded,  and,  from  that  time,  appeared  no 
kNiffsr  ooenly  in  the  country  ;  but,  during  the 
night  iollowing,  or  about  three  o'clock  in  the 
morning  of  Friday  the  fifteenth  dar  of  May 
last,  bs  came  to  bar.<M*i,^  ihe  house  of  John 
Maodonaia  of  Glenco  aboTemennonea,  wiien? 
he  knocked  at  a  window  when  the  family  were 


all  in  bed;  and  the  said  John  Macdonald  of 
Glenco,  and  Isobel  Steirart  his  step-moth^, 
got  up,  and  went  to  the  door  to  the  said 
Allan,  who  then  told  them,  that  the  said  Colin 
Campbell  had  been  shot  d»ul  the  evening  pre- 
ceding, in  the  wood  of  Lettermora,  and  that  he, 
the  said  Allan,  was  leaving  the  country,  and 
going  the  Moor-road,  and  was  come  to.  take 
leave  of  them,  the  said  lady,  and  Olenco  her 
son-in-law,  which  he  immediately  did,  and 
went  away,  without  entering  the  house,  though' 
he  was  invited  by  the  lady  to  come  in,  and  take 
some  rafiresbment  there. 

That,  in  the  mean  time,  the  said  James 
Stewart,  complained  upon,  rainained  at  bis  own 
house  at  Aucbam,  irom  which,  on  the  morning 
of  Thursday,  the  14th  of  May  last,  be  sent  a 
letter  by  Jobrf  Maccol  his  servant,  to  Charles 
Stewart,  writer  in  Aucbinlour,  in  which,  inttr 
alia,  he  writes,  *'  As  I  have  no  time  to  write  to 
William,'  let  him  send  down  immediately  8/. 
sterling,  to  pay  four  milk  cows  I  bought  for  his 
use  at  Ardsbiel."  And  as  he,  the  said  James, 
bath  judicially  declared,  (when  examined  al 
Fort-William,  on  the  2nd  of  June  last,  in  pra- 
sence  of  George  Douglas,  sheriff-substitute  of 
Inveroess-sbira)  he  did  not  see  the  sai4  Allan 
Breck  Stewart  after  the  murder ;  but  upon  notice 
being  brought  to  the  said  James  Stewart,  com- 
plained on,  at  bis  own  house  at  Aucharn,  ini- 
medtately  after  it  happened,  on  the  said  Thurs- 
day evening,  by  the  said  John  Mackenzie,  ser- 
vant to  the  said  now  deceased  Colin  Campbell, 
who,  having  left  the  said  Mungo  Campbell  to 
attend  the  corpse  where  it  lay,  rode  away  to  get 
help  or  assistance  for  transporting  the  same  to 
some  fit  house  or  phice;  the  said  James 
Stewart,  complained  upon,  appeared  noways 
surprised  or  concerned  at  the  news  of  the  mur- 
der ;  and  neither  be»  nor  any  of  his  family, 
went  to  look  after  the  corpse,  or  to  assiat  in  the 
carrying  it,  as  others  of  the  neighbourhood  did. 
And,  upon  the  morning,  or  about  noon  of  the 
day  following  the  murder,  being  Friday  the 
15th  of  May  last,  the  said  James  Stewart, 
complained  upon,  sent  Alexander  Stewart,  tra- 
velling packman  in  Appin,  to  William  Stewart 
merchant  in  Maryburgh,  with  directions  to  get 
from  the  said  Wdliam  5/.  sterling,  or  5  gui« 
neas ;  and  then  told  the  said  packman,  that  his 
friend  Allan  Breck  Stewart  was  going  to  leave 
the  country;  and  that  it  was  incumbent  on 
him,  the  said  James,  to  supply  him  with 
money ;  wheraopon,  the  said  paikmau,  that 
same  day,  rapaired  to  Fort-William,  and  deli- 
vered his  said  message  from  the  said  James 
Stewart,  to  the  said  William  Stewart,  who 
immediately  caused  his  wife  bring  the  packman 
three  guineas,~with  which  the  packman  ra- 
turned  the  next  day,  being  Saturday,  the  16th 
of  May  last,  back  to4hesaid  Jamea  Stewart's 
bouse  at  Aucharn  ;  and,  upon  his  arrival  there, 
found  the  said  James  Stewart  prisoner,  in  the 
custody  of  a  party  of  soldiers ;  and  the  said 
packman  being  allowed  to  converse  privately 
wild  me  said  James  Stewart  and  bis  wifo  ;  and 
having  infomied  buD,  that  he  bad  only  received 
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tlie  taid  Jmm*  Stewtrt  took  oul  of  his  pune  9 
fftttneas,  which  he  g^e  to  bis  wife*  Jesirfiig 
mt  tft  give  Ihe  Muae  to  the  paekmaa ;  t»  |# 
with  thete,  and  the  three  guioett  he  whemy 
bed,  end  also  with  Altan  Breek  tStewait'e 
clotbeiv  to  him,  the  aaid  AUa» :  asd«  aceord- 
iBglj,  on  the  eveniog  of  that  iaiae  Softufdaft 
alter  the  said  iamea  Stewart  had  been  oarried 
off  priwoer  to  For^WiUiaiiv  bis  wife  braught 
the  aaid  iUJan  Breek  Slewart'aeletheaabeve- 
SMBtioned,  to  the  packoMu^  aad  dotieered  the 
aame  tied  op  tn  a  buDdle  to  him^  eoatMiiig  a 
pair  of  ntd  brteehea  beaidea  Ihe  Uach  bracehcs 
aboTe^mcatioBcA  thai  were  the  pMoertj  of 
Ihe  aakl  illlaii  himacir;  and  at  m%  smm 
liaM,  deUfered  lo  the  padoDoao  the  two  gai« 
ncae  above-aMiiliooed,  whieh  she  had  ra- 
eeired  IVoai  her  said  hwibaiid  te  thai  pnrpaae^ 
and  directed  the  packmao  tego  witklheoUthea 
aad  the  five  gmoeas,  aad  delivet  the  aaiae  to 
the  aaid  Allan  Breek  Stewart^  whom  he  wotdd 
fiador  hearof  at  the  houatof  Jofaa  Maoool^ 
bouauui,  having  the  charge  el  milk  eowa  apoa 
aftrm  or  ahealmgbeloagingloI>ongal  Stewart 
af  Appm,  at  a  reaM>te  or  ooKtaiy  j^ee  eaUed 
KoiinoaeaaB;  aad  Ihe  aaid  packiaaa,  after 
gettiag  hia  tapper  at  Aoebara,  ael  oat  an  thia 
cnaad  aoconhngW  that  aame  Bighl>-That, 
ia  the  mean  tane,  w  the  atfkraotfa  of  the  aaid 
Salatday,  the  16th  of  May  laat,  the  said  Alhm 
Brook  Stewart  waa  aeen  hy^  tho  aaid  Joba 
Afaoco^  Appio^s  boamao^  io  the  beogh  of  Cor- 
ryaakicgb,  a  part  of  the  form  of  Koalmiaooan ; 
irhoraaa  the  booman  waa  cutting  fite-wood, 
Jia  heard  a  whiatfe,  and,  kiokiag  abont,  observed 
aoMa^at  a  caaaiderahle  diataace,  beekoa  to 


.  apoB  hia  goiag  npto  him,  heioand 
to  be  themid  AUaa  Breek  Stewart,  who  salaled 
him,  hjraaking  him  how  he  did?  Aad  the 
booBMui  returned  the  aalute^  aad  told  the  aaid 
AUaa,  he  waa  afraid  it  waa  ao  good  aolioa  occa- 
aioaedhiabekiguiaoehaaolitary  ahee;  upoa 
which  the  aaid  Alkn  aAed  him,  what  he  oMant 
bjthatP    Aad  theboamaa  aaaweved,  that  ha 


ivoaM,  witlieot  doubt,  beauspected  of  Gleoare% 
iMKder,  who,  he  heard,  waa  shot  ia  the  wood 
of  LatloraMre ;  aad  that  there  were  two  nma 
•oca  go  from  the  phuse  where  the  aatioe  waa 
committed;  ta  which  the  said  AUaaiepiied, 
That,  if  he  waa  nghlljr  iafbnned,  there  was 
bat  oae  pemoa  cauoeraed  m  thaaiardar;  aad 
taikmgiurtherar  the  matter,  aaid,  hedidjmt 
doubt  the  fiimily  of  Ar^hiel  weak!  basonecled 
'  "  FedJamea 


of  the  murder ;    ami  that  he 

Stewart  and  hia  aou  would  be  takea  ap,  la  coo - 
sequence  of  their  difference  with  Gleanie  abont 
thelaada;  bm  that  their  being  token  up,  wookl 
not  l»  of  aay  oanaefaeace  to  theas,  aa  thera 
wuld  benopiaof,  unlcsi  their  own  toogaea 
betrayed  them:  aad,  upaa  the  boumeo's  my- 
aig,that  bowiahed  he,  the  aaid  Allaa,waidd 
leave  ka  aeighboarhood,  AMaa  tod  him  bo 
oouM  MM,  till  he  waa  aapplied  with  meaey  aad 
viet^;  and  ioMtod  w^  the  boamaa;  that 
be  ahouU  go  to  the  Strath  af  Uurar  ( wneU  dM^ 
and  Jaama  Stowart'ahaMaf  Aaahanilica)iba 


Trial  tfJDmm  StewaH,  (ft 

moaay,  aad  lo  the  lady  Gieaao  lal>  a  paok  off 
omal ;  bath  aihieh  the  boamaa  appeatiM  t* 
dacliaa,  Ihe  aaid  Allan  aAM,  that  ha,  Iha  bao^ 
ama,  OMiat  ga  to  Furt-William  with  a  fetter, 
(adaeh  the  said  Allan  then  wrote  with  a  wood- 
pigaaa'b  cmill  ha  bad  gsthered  aaaang  tbs 
tpeea»)  to  Williaaa  Stewart,  merahaat  ia  Hary- 
baigb,  whOk  he  mid,  wouldi  giva  him 
upon  rioaipt  of  the  letter;  aad  the  fa 
having  also  lafnaad  to  comply  with  thia  i 
aition^  giving  ihr  hie  eactaw,  that  be  haaid  t 
all  thai  weal  to  Fort-Williafn  at  that  ^mm 
ly ,  the  aaid  Allaa  further 
\m  dhoald  be 


told  hia 

faam  aeam  elhev  ipiarter,  before  aeat  day^  that 

he,  the  bommm  mmt  go  to  Fort- William,  aoC-^ 

wiihatondbgthaaedifficoltiea»aaddiathe^AJIaa^ 

waa  aorprised  there  waa  ao  money  aent  him^ 

_Ofg 

saidiahn] 
boumin,  went  out 'of  bis  house,  to  look  i 
some  cattle  that  be  appreheudeii  were  i 
hia  oorBa,andthe»oboerved,  commf  towi 
him  from  the  westward,  a  maa,  wboaa,  at  ft 
diataaee,  he  took  to  be  AUaa  Brack  Stewart  ; 
but,  apao  hia  aeaier  approach,  found  him  to  be 
the  aaid  Alezaador  Stewart,  paekmaa,  vrha^ 
upot»  his  eomiag  up  tohim,  after  the  ordtaaiy 
■    1  iel  


waa  surpnsea  loeve  waa  ao  xm 
though  It  waa  prommed  to  be  si 
place;  That  very  early  ia  the  m( 
dBy,the  irth  of  May  last,  the  saa 
baumin.  weat  out  of  bis  house 


bouamn,  if  ha  had  i 
AUaa  Breek  Stewart  ?  which  the  bonaua»  hav- 
iag  deaied,  the  mid  packman  told  faiaty  that  ha 
had  aaoney  aad  dathea  for  the  mid  AHaa,  whiali 
he  (AHaa)  had  trysted,  (or  agreed  with  aame 
other  pera^o)  to  receive  at  that  plane  ivom  aay 
oaewboaboaMbe  aent  after  him  with  it;  aad 
then  the  booasaa  owned  he  bad  seea  him,  the 
aaid  AllaBy  iad  that  he  waa  thea  ia  the  heugfa 
of  €orrynaMgh,  aad  told  the  paekmaa,  that  if 
he  went  to  aa  eonaeace,  which  he  poiated  oot 
to  ban,  and  whistled,  that  theeaid  Allan  Breek 
»aM  ptobablf  appear  to  him;  but  thia  the 
okmaa  dfdined,  aomplaining  that  he  was  aa 
igaed  with  trardiiag  the  whole  eight,  thitt 
waohl  aot  go,  haviag  been  lately  open  hia 
nbuamcm  at  Fort- William,  and  having  been 
obliged  to  go  there  again  on  the  said  Jaiaea 
Slewart'a  errand  above- meatsoacd;  aad  there- 
fare  desired  the  said  bouaMin  to  deliver  the  five 
guinens,  which  he  then  gave  him,  to  the  wnA 
Afian  Breek  Stewart,  t  "     '^ 

ckithea,  which  he,  the  | 
root  of  a  fir-tree  then  i 

pdintod  oot  te  themid  booman,  wlio  promiaBd 
to  dehfor  both  to  the  aaid  Allan  aa  deaaad  ; 
whereupon  the  paekman,  being  much  iatigaad, 
vrent  to  aleep  m  the  bouman's  ^omt ;  aad  in 
the  evening  of  the  mme  Sunday,  theaeweaH 
teenth  of  May  last,  after  the  aaid  John  Mae- 
col,  boamaa  to  Appm,  waa  goae  tv  bed,  he  ^ 
awahed  bf  the  aaid  AUaa  Brack  Stewart  hia 
kaeekiag  at  the  window  of  hia  the  aaid  hew 
man'a  boose,  whereby  the  board  or  ahnMor  ef 
his  aaid  aaadowfoH  ia;  whereupM  the  mid* 
m  gat  op  ftam  fci-  *«l.  aad  weal  oa^ 
faofaaao  taa  mid  AHao  Bieok  Stewara 
ftiiia  dJUaaai  ftam  hia  hooaor  who|- 


len  gmve  Dim,   iv  mpc  mimt 

p  together  with  a  baadie  of 
a  pacfcaMn,  had  left  at  Hm 
I  in  their  view,  which  he 
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fimof  mil,  toldbMi,  He  sUnmI  ia  ffre^t  ■oedoT 
a  drink  \  upon  wiMcb  Um  bouaMui  iroit  into 
his  hotue,  mad  retwranl  wilk  a  iMggM  «r  diiih 
fatt  of  nitti  Md  water  thai  bad  teeo.Mled, 
which  noggaa  the  hoainan  carried  in  bia  hand, 
io  company  wilk  the  said  AMan^  litt  (hey  cane 
together  to  the  brink  oli  a  barn  oe  Mvmt^  not 
far.  ffOM  Ibd  bounan'a  honoe  y  and,  at  this 
j;,.tlie  aaid  AHan  Breck  aaked  tiM  boa- 
!tb«r  there*  bad  any  body  came  to  that 
place  with  a  ineiea^  for  him?  whiek  the 
bognaa  aoaweted  in  the  aftmattve,  and 
then  gave  th«  said  Allan  the  fire  guineas  be 
had  recdred  front  Alexander  Ste«ait»  the  pack- 
man ;  upon  wkieb  tkesaid  Allan  Break  Stewart 
said,  be  booed  thai  woold  do  without  hia  send- 
ing to  William  Stewart  at  Fort- Wiiliara,  and  en- 
quired if  Kay  thinf  else  had  been  breogbt  for 
bim  ?  whereupon  the  bouman  delivered  to  bim 
the  bundle  M  deibes  abore-nentioaed^  that 
bud  been  left  by  Alexander  Sliewart  tke  pack- 
man, for  that  purpose  at  the  fiff*tree ;  and  then 
the  said  Allan  requeued  and  iolrcated  the  bou- 
man to  meet  bim  at  that  plaoenextoMiniag  early , 
that  he  might  delirer  to  bim  the  dark  cokMired 
coat  mounted  with  silter  buttons,  and  a  pair  of 
ti^dsen,  which  the  said  Allan  then  wore,  and 
had  upon 'him,  and  which  be  told  the  bouman 
ware  the  property  of  the  said  James  Stewart  in 
Aucham,  tS  the  end  that  the  bouman  might  re- 
atore  aud  deliver  these  clothes  to  the  said 
Jattee,  or  to  Margaret  Stewart  bis  wife  ;  and 
the  said  bouman  promised  to  meet  the  said 
Allan  next  morning,  as  be  desired;  and  ac- 
cordingly the  bouman  repaired  next  morning 
before  suta-riae  to  the  place  appointed,  at  the 
aide  of  the  rivulet,  for  the  meeting,  where  be 
did  not  6nd  or  see  the  said  AtYanliimself^  but 
found  there  the  black  or  dark  coloured  coat  and 
trousers  before  described,  together  with  his  own 
noffgan  or  disli,  in  which  he  had  brought  the 
muk  and  water  to  the  said  Allan  \  and,  in  one 
of  the  pockeu  of  the  said  short  coat,  the  said 
bouman  found  a  somII  powder-horn,  of  a  flat 
make,  with  seme  earring  upon  the  horn,  and 
red  wax  on  the  inaide  thereof,  far  meading  a 
sHtof  bale:  that  fireai this atasa  the  said  Altaui 
Btaak  Siaaart  wkhdiew  fiam  that  canatry 
ariasatba  iBoars,as  be  pfapeaed«  by  mag  »* 
craas  moanlains  aad  deasrtSf  where  t£eva  waa 
no  dwettb^-kauaa  lor  the  space  of  about 
eighteea  ooaaputed  ssilea  easlwanl,  totlia  caoa- 
try  eaUed  Raonoch,  in  the  north-west  corner  of 
P^rrtkahire,  where  the  mother  of  the  said  AUan 
Breek  Stewart,  and  other  friends  or  rektioas  of 
hialiva ;  amongst  whom  he  kept  himaelf  esa- 
eiaied  for  a  fow  days,  aad  was  there  seca  with 
the  aforesaid  Preach  dress,  and  a  pair  of  red 
breechea;  after  wbioh  he  withdrew  Irom  that 
oaaatrv,  and  has  not  been  skioa  seen  or  beard 
of  ia-tye  kMgdom,  that' the  conmlakiere  kaee 
besa  afala  io  learn.  Aad  in  a  laner  wroteby 
thaaaid.  Jamea  Stewart,  swce  ha  was  taken  Urto 
custody  on  Mconnt  of  the  said  murder^  bear« 
ing  data  at  Fort- WiWiMVL the  19th  day  of  Blay 
last,  and  addressed,- To  Mr.  Jonn  utacfkrtaiRr, 
writar  to  tba  lignct;  wherein  the  aaidJamee 


pvafoMfmaidetaitatioa^  aC  the  waOm^uA 
great  dfl«r^  that  tba  said  AUan  Break  Stcmit 
-might,  he  «pprehendad,  aad^  for  Ihat  pwrpoas^ 
desoribea  the  pptaoa  and  dren  of  thatsaid  AUan } 
he,  wUif  a^,  says»  that  he,  the  said  AUaa^ 
wove  a  pair  of  red  baseehea. 

Fvo«  all  «faich».and  other  focta  aad  ctreuaif* 
ataaaea  that  wiU  be  pmred  agai^sl  dm  said 
pcneaa  coraplainad  upon*  aad  paiticularly  tb« 
tbflsatenin«  of  deatb  aad>  dcslEuclian^*  wbiak 
the  aaid  James  Stewart,  vid  the  aaidAII«a 
Brack  Stewart,  abeee  cooiplained  npaB^^lMtfU. 
bora  beard  to  utter  against  the  said  Colia 
Campbell  of  Gleaur^  new  benared  of  hia  lif^ 
by  the  horrid  murder  and  assassination  afore- 
said, it  will  be  made  erident  and  proved,  that 
the  said  Jamea  Stewart,  and  Allan  Bseek 
Stewart,  ooaiplaioed  upao,  and  eack  of  them, 
asa^iky,  acto^^  or  art  and  part  of  the  said 
homd  murder. 

And  as  a  part  of  this  proof,  there  will  be  pro- 
duced certain  dctcaasents  ia  writing,  and  other 
particulan  enumerated  and  contained  in  an  in- 
ventory or  list  thereof,  signed  by  the  com- 
plainers,  or  either  of  theui,  copies  of  trhich 
list  or  inventory  will  be  delivered  to,  or 
served  upon,  the  persons  coropfadneil  upon,  at 
the  time  of  executing  this  Kbcff ;  and  the  said 
written  documents,  and  other  particniare  them-  , 
selves,  will,  before  trial,  be  lodged  in  the  bands 
of  the  clerk  to  the  cirouit  court  of  justiciaryi^ 
before  which  the  persons  complained  upon  are 
to  be  tried,  that  the^  may  see  the  same. 

At  least,  at  the  tune  and  place  aforesaid,  the 
said  Colin  Campbell  of  Glennre  was  barba- 
rously murdered^  and  the  said  James  Stewart,' 
and  Allan  Break  Stewart,  abava  aaaipkdaed 
upea,  aregaUty,  aelera,  or  ait  aad  part  of  tber 


AM   whiah,  or  part  tkercofft  beiag  fooad 


*  The  author  of  the  *  Supplement'  objects  to 
the  admission  of  proofs  of  particular  threaten- 
ings  upon  this  general  and  ambiguous  alh^^a^ 
tion,  which  did  not  affbrd  the  paonel  suflteient 
information  to  enable  him  to  be  prepared,  either 
to  exculpate  himself  from  the  charge,  or  to 
elide  it  by  a  contrary  proof. 

As  to  the  allegation  of  cirenmstances  and  pre- 
sumptions, Mr.  Hume  (Comm.  Trial  for  Grimes^ 
c.  7,  vol.  1,  p.  38a,)  lays  it  down  that, 

*•  The  rule  of  setting. forth  time  und  i^soe  iii 
a  libel  has  relation  to  the  main  act  only,  or 
consummation  of  the  crime,  and  not  to  the  oir- 
cunistances  and  presumptiona  which  may  be 
given  in  evidence  of  the  pannel'a  guilt,  or  to 
infer  that  he  ia  art  and  part  of  the  cbaiga^ 
With  regard  to  the  detail  of  these ;  for  instance 
in  a  case  of  murder,  the  preceding  enmity  and 
threats,  the  procuring  of  the  weapons,  the  flight 
of  the  pannel,  bis  behaviour  when  taken,  the 
blood  found  on  his  clothes,  and  the  like;  if  tha 
libel  set  them  forth  at  all,  it  is  matter  of  para 
favour  on  the  prosecutor's  part;  he  cannot 
tberefora  ba  abaUenged,  for  foikag  toiakte 
vHtb  aft  the  aoeompaaimeata  wkmk  tka 
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proven  by  the  verdict  of  an  a«iase,  before  onr 
lords  jostice-geDeral,  jostioe-clerk,  and  com- 
miBSMNiers  of  justiciary »  io  a  cii(tait  court  of 
jnstioiary » to  be  hoMeo  by  them,  or  any  one  or 
more  of  their  uumber,  within  the  burg^b  of 
Inverary,  upon  the  Slst  day  of  September 
next  tb  come»  N.  S.  the  said  James  Stewart, 
and  Allan  Breck  Stewart,  complained  upon, 
both,  or  one  or  other  of  them,  who  shall  be  so 
bouTioted,  ought  to  be  punished  with  the  pains 
of  law,  to  the  terror  of  others  to  commit  the 
like  execrable  crime  in  time  coming.  Onr 
will  isy  &c. — Ex  deliberatioae  ]>oroinomm 
CommiflBionariomm  Justidarii. 

Robert  Letth. 

List  of  the  Persont  Names  and  Designations 
that  are  to  pass  upon  the  Assize  of  the  said 
James  Stewart,  and  the  said  Allan  Breck 
Stewart.*  ^ 

Argtll-shire. 

Donald  Campbell  of  Airds. 
Dufrald  Stewart  of  Appin. 
1.  Colin  Campbell  of  Carquhio. 
John  Maclean  of  Lochbuie. 
Donald  Campbell,y  ounger,  of  Scamraadale. 
Duncan  Campbell  ip  Oban. 

*  Preriously  to  the  death  of  Campbell  of 
Glenure,  there  had  been  a  long  and  bitter  feud 
between  the  Campbell  and  the  Stewart  clans. 
It  is  to  be  noticed,  that  of  the  assizers  from 
whom  were  to  be  selelsted  the  jury  for  trial 
of  this  Stewart,  25  were  Campbells. 

The  justice  general,  who  in  deviation  from 
the  ordinary  practice  presided,  was  the  chief 
of  the  Campbells,  and  of  the  fifteen  jurors 
aeieeted  by  the  Court,  eleven  were  of  his 
grace's  clan. 

To  speak  generally  and  briefly  as  to  the  for- 
mation of  the  assize  or  jury,  the  course  ap- 
pears to  be  this :  Out  of  a  general  roll  of  the  per- 
sons liable  to  be  calletl  ou  to  serve  as  assizers, 
the  clerk  of  the  court  makes  up  a  list  of  45,  of 
whom  the  presiding  judge  selects  15  to  pass  on 
the  trial  of  the  paunel ;  these  are  presented  to 
fhepannel,  who  is  asked  if  be  have  any  objec- 
tion why  they,  or  any  of  them,  should  not  pass 
on  his  asaize.  "  As  to  which,''  says  Mr.  Hume, 
«  our  custom  allows  him  not  that  freedom, 
which  the  prisoner  has  in  England,  of  setting 
aside  so  many"  [a  certain  numbei\|  "  of  the  ju- 
rymen by  a  peremptory  challenge,  or  without 
assigning  any  cause  of  dislike,  but  obliges  biro 
to  snecify  with  respect  to  any  one  whom  he 
challenges,  some  lawful  and  just  exception, 
why  the  man  should  not  be  trusted  on  such  an 
occasion."  Fifteen  to  whom  the  pannel  shall 
not  have  successfully  objected  constitute  the 
assize.  See  Hume's  Commentaries,  Trial  for 
Crimea,  ell,  pp.  89.  98.  93. 106. 

The '  Supplement  to  the  Trial  of  Jamea  Stew- 
art^ motions,  that  <<  the  liondon  Bvnni 
Post  of  Dec.  5,  [1758]  took  notice  of  thu 


innr 
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Duncan  Campbell  at  Arou. 

Archibald  Campbell  of  Knockhnie* 
9.  Dugald  Macdugal  of  Oallanach. 

Donald  Campbell,  bailie  of  Lochinnel. 

James  Fisher  of  Duren. 
8.  AlexanderDuncanson  of  Kills. 

Archibald  Campbell  of  Ormsary. 

John  Richardson,  merchant  at  Inverary. 

4.  Duncan  Campbell  of  South- Hall. 

5.  Hector  Macniel  of  Ardmeanish. 
Archibald  Campbell  of  Clachanseil. 

6.  James  Campbell,  Ute  bailie  of  Inverary. 

7.  James  Campbell  of  RascheiUy. 

8.  James  Campbell  of  Rudal^ 
Angus  Campbell  of  Ardlarich. 

9.  Collin  Gillespie  of  Bailliemoir. 

10.  Colin  Campbell  of  Skipnish. 

11.  Duncan  Campbell  of  Glenidarauk 
Hugh  Campbell  of  Liz. 
Alexander  Campbell  of  Ballochiel. 
Colin  Campbell  of  Kildalvin. 

12.  CoKn  Campbell  of  Ederiin. 
IS.  Niel  Campbell  of  Duntroon. 

Archibald  Campbell  of  Jura. 
Duncan  Maclauchlan  of  Croicb. 
John  Campbell,  younffer  of  Ottlr. 

14.  Archibald  Campbell  of  Daill,  in  Craignbb. 

15.  Niel  Campbell  of  DunsUffinisb. 

BlTTE-SHIRB.  * 

Archibald  Davie  in  Glenrossie,  m  Arran. 
John  Brown  in  Glenshervig. 
Donald  Brown  there. 
Alexander  Fullertoun  in  Brodick. 
Thomas  Macninch  in  Ciachlands. 
Duncan  Macmaster  in  LambUsh. 
William  Hunter  in  Letter. 
Andrew  Macbryde  in  Monimore. 
John  Macbryde  in  Achincairn. 
James  Stewart  in  Mid-Kiskidale. 
Alexander  Stewart  in  South -Riskidale. 

Cii.  Areskine. 

Alex.  Fraser. 

Hew  Dalrtmple. 

N.  B.  The  execution  of  the  criminal  letters, 
against  James  Stewart  personally,  was  upon 
the  91st  day  of  August,  1753 ;  and  the  execu- 
tions against  Allan  Breck  Stewart,  at  Aucharo, 
was  upon  the  84th  day  of  the  said  month  of 
August,  and  at  the  Market*  cross  of  Inverary* 
the  85tb  day  of  the  said  month  of  August. 

in  the  following  words :  *  We  are  informed  by  a 
private  letter  from  Argyleshire,  that  the  ancient 
animosity  between  the  Stewarts  and  Campbells 
is  likely  to  revive,  on  the  score  of  bangingf 
James  Stewart  at  BalUichelish,  on  account  of 
the  murder  of  Colin  Campbell  of  Glenure. 
The  circumstances  of  trying  ^ames  Stewart  aft 

Inverary,  the  seat  of  the  d of  A——,  ia 

what  his  friends  fix  upon  to  convince  the 
world  that  he  was  hastily  and  unjustly  con<« 
demne4.'" 


IS]  for  Murder. 

€oai4   iTiMBBia  JovriciABii,  8.  D.  N.  R^if* 
tenia  apud  bargum  de  lovermrii,  Tioesiino 
priaio  die  Meosis  Septembris,  Anno  Do- 
mini millesimo  leptinifentesimoquinqaage- 
aimosecundo,  N.  S.per  nobilem  etorapo- 
tentein   Principem  Archibaldum  Ducem 
de  Argyll,  Dominom  Joiticiarium  Gene- 
ndein,  et  Patricium  Grant  de  Elcbies, 
armi^erum,  etDocninnm  Jacobum  Fergu- 
aon  de  Kilkerran,  Dominos  Commissiona- 
rioB  Juaticiarii  dicti  S.  D.  N.  Regis. 

Curia  legin'm^  affirmata. 

His  Majesty's  Advocate  mofed,  That  the 
Criminai  Letters  at  his  insunoe,  for  his  majes- 
ty's interest,  and  also  at  the  insunce  of  Janet 
Mackay,  daughter  to  the  honourable  Ho^h 
Msokay  of  Bighonse,  esq.  and  relict  of  the  de- 
ceased Colin  Campbell  of  Glenure,  for  herself, 
and  on  behalf  of  Elizabeth  and  Lncy  Camp- 
bells, her  infant  children,  with  concourse  of  his 
said  majeftty's  advocate,  for  his  majesty's  in- 
terest, aprainst  James  Stewart  in  Aucharn  in 
Duror  of  Appin,  commonly  known  or  reputed 
to  be  the  natural  brother  of  Charles  Stewart, 
late  of  Ardshiei,  attainted;  and  Allan  Stew- 
art, coounonly  called  Allan  Breck  Stewart,  son 
to  Donald  Stewart,  alias  Vic  Ban  Vic  AlUster, 
sometime  in  Inverchomrie  in  Rannoch,  and 
since,  or  some  timesAer  the  18th  day  of  April, 
1746,  a  cadet  or  soldier  in  the  French  king's 
service,  or  reputed  in  this  country  to  have  been 
such,  might  be  called.  And  the  same  being 
accordingly^  done,  and  the  above  Allan  Stewart, 
commonly  called'  Allan  Breck  Stewart^  being 
ofl  and  divers  times  called  publicly  by  the 
roacer  of  court,  and  thrice  called  at  the  outer 
door  of  the  court-house,  to  have  compeared 
and  underlyen  the  law  for  the  crime  of  murder 
committed  by  him  upon  the  said  deceased 
Colin  Campbell  of  Glenure,  in  manner  at  length 
mentioned  m  the  said  criminal  letters,  hebavmg 
been  lawfully  cited  for  that  effect,  hot  notcom- 
peariopr,<^the  lord  justice  general,  and  lords 
commissioners  of  justiciary,  decern  and  adjndge 
Allan  Stewart,  commonly  called  Allan  Breok 
Stewart,  son  to  Donald  Stewart,  alias  Vic  Ban 
Vic  Allister,  sometime  in  Inverchomrie  in 
Rannoch,  and  since,  or  sometime  after  the 
18th  day  of  April,  1746,  a  cadet  or  soldier  in 
the  French  king's  service,  or  reputed  in  this 
conntry  to  have  been  such,  to  be  an  outlaw 
and  fugitive  from  his  majesty's  laws ;  and  or- 
dain him  to  be  put  to  the  horn,  and  all  his 
moveable  goods  and  gear  to  be  escheat  and 
iabrought  to  bis  majesty's  use,  for  his  not  coin- 
|>earing  this  day  and  place,  to  noderly  the  law 
tor  the  crime  of  murder  committed  by  him  upon 
the  deceased  Colin  Campbell  of  Glenure,  as  is 
more  fully  mentioned  in  the  criminal  letters 
raised  agamst  him  tbereanent,  at  the  instance  of 
William  Grant  of  Prestongrange,  esq.  his  ma- 
jesty'«  advocate,  for  his  majesty's  interest,  and 
also  St  tlie  instance  of  Janet  Mackay,  daughter 
to  the  honourable  Ilagh  Mackay  of  Bighonse, 
|.  and  relict  of  the  said  deoeased  Colin  Ocktnp- 
'  of  Glenure,  for  herself,  and  ombehali'  of 


A.  D.  1752. 


fM 


n 


Biisabetb  and  Lncy  Campbells,  her  infant 
children,  with  concourse  of  bis  majesty's  ad- 
vocate, for  his  migesty's  interest ;  the  said 
Allan  Stewart,  commonly  called  Allan  Breck 
Stewart,  having  been  lawfully  cited  for  that 
efieet,  oft  tioMS  called,  and  not  compearing. 
ArgtuI,  I.  P.  D. 

Intran* 

Jama  Stewart  indicted  and  accused  at  the 
instance  of  his  muesty's  advocate,  for  his  ma- 
jesty's interest,  and  also  at  the  instance  of  Janet 
Mackay,  daughter  to  the  honourable  Huffh 
Mackay  of  Bighonse,  esq.  and  relict  of  die 
said  deceased  Colin  Campbell  of  Glenure^  for 
herself,  and  on  behalf  of  Blizabeth  and  Lucy 
Campbells,  her  infant  children,  with  concourse 
of  his  majesty's -advocate,  for  his  majesty 'a 
interest,  as  guilty,  actor,  or  art  and  part  of  the 
crime  of  niurder,  committed  in  the  manner 
mentioned  in  the  Criminal  Letters  raised  tbere- 
anent against  him,  and  Allan  Stewart,  com- 
monly called  Allan  Breck  Stewart,  son  to  Do- 
nakl  Stewart,  alias  Vic  Ban  Vic  AUister,  some- 
time in  Inverchomrie  in  Rannoch,  and  since, 
or  sometime  after  the  18th  day  of  April,  1746, 
a  cadet  or  soldier  in  the  French  king's  service, 
or  reputed  in  this  country  to  have  Men  such. 

Procuraton  for  the  Protecuiors, 

The  right  hon.  William  Grant  of  Preston* 
grange,  esq.  his  Msjesty's  Advocate. 

Mr.  James  Erskinet  advocate,  sheriff- depute 
of  Perthshire. 

Mr.  John  Campbell  younger,  of  Levenside, 
advocate. 

Mr.  Robert  Campbell  of  Asnicfa,  advocate. 

Simon  Frazer^  esiq.  advocate. 

Procuraton  for  the  PanneL 

Mr.  George  Brown  of  Colstoun,  advocate, 
sheriff-depute  of  the  shire  of  Forfar. 

Mr.  Thomas  Millar^  advocate,  sheriff-depute 
of  the  stewartry  of  ELirkcudbrigbt. 

Mr.  Walter  Stewart  younger,  of  Stewart- 
hall,  advocate. 

Mr.  Robert  Macintosh,  advocate. 

His  Majesty's  Advocate  moved,  that  the  Cri- 
minal Letters  against  the  pannel,  and  the  be- 
fore-named Allan  Breck  Stewart,  might  be 
read.    And  the  same  was  accordingly  done. 

Lord  Justice  General,  James  Stewsrt,  yon 
have  heard  the  criminal  letters  against  you 
read.    What  have  you  to  say  to  them  f 

James  Stewart,  ftly  lords,  I  am  not  guilty 
of  the  crime  of  which  1  am  accused,  and  I  re- 
fer to  my  lawyers  to  make  my  defence. 

Mr.  Walter  Stewart  for  the  pannel. 

My  Lord  Justice  General ;— I  appear  as 
counsel  for  this  prisoner,  James  Stewart,  who 
now  stands  at  your  lordship's  bar,  chsmd  as 
being  accesssry  to  one  of  the  foulest  and  naost 
barbarous  murders  that  has  occurred  in  any 
ctniau-y ;  the  murder  not  only  of  an  innoceift 
gentlemaD,  but,  as  will  be  proved,  the  pannel's 
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tmn  ioHmato  IHoirf ;  and  ^tC  iriAHUt  Hm 
mmlteit  Mivfooilioii,  nve  wbmt  gretdy  eiH 
Innoei  bis  ffvHt,  Tis.  GliMire't  hiSng  m  tbe 
fuUrfiil  diKhar^  of  liis  d«ty  in  an  olBoe  en- 
traated  to  him  Igr  Xhe  pnUic.  H^  is  charged 
with  earning  AUan  Brack  Stewart  lie  in  wait 
for  this  unmpiijr  gentleman,  and  take  him  off 
by  a  base  and  mhnman  assassination.  I  am 
aensible,  my  lord,  that  the  pannel,  accused  of  a 
innrder  attended  with  so  msojr  aggrarating 
cireomstances,  most  appear  berore  yonr  lord* 
-ship,  his  jury  and  the  worid,  in  a  very  onft- 
Yonnble  Tiew.  A  certain  indignation  natnraHy 
arises  in  every  hnmane  breast  against  one  sus- 
pected of  ao  horrid  a  erioM;  and  this  must 
not  be  a  little  increased  bj  the  malicious  stories 
and  insinuations  iodustnonsly  spread,  which 
tbe  pannel,  from  his  dose  confinement,  has 
had  no  opportunity  of  contradicting,  fintnow, 
as  he  has  put  himself  ft»r  his  trial  upon  Gpd 
and  his  country,  by  pleading  not  guilty,  until 
ffaat  eouDtryfindshim  guilty  tbe  presumption 
h  for  imiocenoe.  This  he  has  a  title  to  de- 
mand. All  I  shall  ask,  howerer,  is,  that  as  I 
know  his  judges,  no  I  hope  hb  jury,  and^all 
Who  now  hear  me,  wiH  lay  aside  any  prejudice 
against  bim,  «od  will  form  no  opinion,  onu!  the 
ctrcwnMances  of  -the  iiaei,  the  defences  .wfaidi  ■ 
I  am  now  to  offer  against  it,  and  the  proof  of 
both,  be  attentirely  conridered.  For  myself, 
my  lord,  I  mustsqr  (and  I  beliere  I  may  say 
the  same  fbr'aH  the  Mitlemen  on  the  same 
«ide  with  me),  did  I,  imer  the  strictest  inquiry, 
suspect  the  pannel  to  be  accessary  to  tliis 
mnrder,  it  would  be  the  taet  aetbfl  m  my  life 
to  stand  up  In  his  defence.  But,  my  lord,  we 
have  ^ne  through  this  libel  with  tlie  groitest 
attention,  and  haf«  taken  a  view  of  the  sereral 
facts,  which,  after  a  precognitkm  of  above  a 
thousand  witnesees,  are  set  forth  to  support  the 
charge  against  the  pannel ;  wc  have  heard 
from  the  pannel's  own  month  his  defences 
against  this  charge,  whidh  he  avers  he  can 
prove;  we  havebeard,  from  the  unprejudiced, 
-fbe  general  character  "he  bears  in  the  world, 
and,  from  the  whole,  cannot  help  concluding, 
that  he  is  not  guilty.  We  look  upon  ourselves 
aa  «tsndinff  no  for  innocence,  when  defending 
this  pannel.  it  is  therefore  our  duty  to  defend 
him  with  that  warmth  which  innooeoce  claims 
as  its  due. 

In  the  eptry  of  this  trial,  my  lord,  I  cannot 
Mp  cbmplainmg  of  most  intdlerable  hardships, 
which  tfam  pannel  has  undergone  since  Msy 
last,  when  he  was  first  tncarceraled.  My  loH 
4u]voCate's  humanity,  his  tenderness  to  pannels, 
f  can,  from  my  own  little  ewperience  in  trials, 
subscribe  to.  The  unjustifiable  steps  I  nm 
now  to  complain  of,  1  ranst  therefore  Ulv  to 
the  charge  of  the  private  prosecutors.  1  dare 
saytny  lord  TUlrocate  «s  litcle  knew  of  them, 
«8  he  will  -now,  when  be  hears,  approve  of 
Ihem.  The  pannel,  smee  the  month  -of  May 
last,  has  lipen  kept  in  the  desest  confinement. 
(For  the  first  six  weeks,  no  mortal  was  allowed 
i  to  him:  nfttrlhat,  iiaimil,  tor  some  eHon 
i  ws\|^iim<o  Uswlfh,  md  one 
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;  but  «ny  ^ocouM  liethoo^ 
propct  peimnsto  prepaire  d^inc^  for  his  trial, 
were  cnrefrflly  denied  -access  to  him.    And 
agara,  fern  oonsidenble  time  betore  Ins  trial, 
be  was  dose  confined,  and  all  admittance  re* 
fused.    When  his  counsel  came  to  this  place, 
and  wdttted  to  see  him,  we  were  toM  that  none 
were  to  be  admitted  without  a  warrant  frona 
the  duke  of  Argyll ;  and  a  petitkm  was  ac- 
tually drawn,  to  he  presented  to  your  grace, 
when  a  message  came  allowing  ns  access. 
His  sons  and  his  servanta  too  have  suffered  the 
same  close  imprisonment.     And  all  this  not 
only  contrary  to  humanity,  but  directly  in  the 
face  df  the  act  of  pariiament  1701,  wbich  din- 
chargea  dose  imprisonment  tffter  eight  daya^ 
under  the  severest  penalties.    By  the  precan- 
tipn  of  this  private  prosecutor  too,  the  bar  ban 
been  in  a  manner  shut  op  against  this  pannd; 
all  the  old  experienced  counsel,  though  not 
brought  to  inamlain  tbe  charge  i^|;ain8t  him, 
have  been  retained  from  giving  him  their  as- 
sistance ;  otherwaya,  in  all  prebiKility,  I  bad  wH 
now  been  employed  to  open  bis  defence.    Tbe 
pannd'a  hoose  and  his  repositories  have  been 
three  several  times  searched,  and  papers  carried 
off  by  near  relations  of  the  prosecutors,  attend* 
ed  hy  a  military  force,  and  without  any  war- 
rant.    His  wife  and  his  sons,  who  by  tbe  kiwn 
of  God  and  man  cannot  he  called  aa  witnesses 
against  him,  have  been  examined  upon  oath  | 
BOOBc  of  them  five  different  times,  to  catch  nt 
any  disoerdanoe,had  there  been  any,  in  their 
dedaratioBs;   and  these  very  declarations  are 
now  proposed  to  'be  bronglit  in  )Mroof  agsiinat 
the  pannd,  while  tbe  declarants  themseWea 
are  alive,  and  ought,  by  the  fundamental  laws 
of  this  Iringdom,  to  be  examined  in  presence 
of  the  pannd  and  jury.    These  are  b/rdsbips, 
my  lord,  which,  thanks  be  to  God!  meet  with 
noenconrageroent  in  this  now  a  free coonlry. 
The  time  was,  indeed,  when  the  feeble  faiw 
was  unable  to  prefect  the  innocent,  when  the 
mIeB  'Of  justice  were  brdce  to  pieces  by  the 
-rsMBan  hands  of  power;   then  onr  unhappy 
esMtiy  groaned  umler  the  intolerable  yoke  of 
«rbitinry  power ;  'then  was  scarce  tbe  form  oC 
a  trial;  the  best,  the  greatest  of  our  country, 
even  an  Arcryli,*^!!  a  sacrifice  to  the  will  of 
tyranny.    But  now,  my  lords,  the  days  which 
our  fiitbers  wished  to  see,  and  did  not  see,  we 
have  the  happiness  to  enjoy.      A  lair  trial, 
which  the  noblest  could  not  obtain,  the  meanest 
are  now  entitled  to,  under  the  protection  of 
laws,  guarded  by  a  government  ever  watehfol 
for  the  good  or  ita  subjects,  under  which  the 
keenness  of  private  prosecutors  will  meet  with 
no  countenance  or  encouragement.    The  pan- 
nel, enjoying  the  privileges  of  every  free^boiti 
'Briton,  is  now  to  stand  trial  bdbre  the  Judges 
'and  jury  of  his  country ;   and  as  his  judges 
will  shew  the  greatest  impartiality,  he  expecta 
the  same  from  the  gentlemen  of  the  jury. 
They  will  judge  of  the  proof  bnwigh^  before 
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ttiffH,  having  in  lb? ir  e]r«  the  enipple  of  Al- 
migbty  God,  bv  whose  bolv  name  tbejjr  have 
•woffn  to  do  juatly,  before  wbooe  awful  tribuoal 
tbero  li  no  judgment  formed  from  names  or 
personal  prqodices,  but  every  man  is  judged 
according  to  his  works.  Tbej  will  consider, 
that  as  tbey  are  to  answer  to  God,  so  they  hare 
to  answer  to  the  world,  who  will  make  a  narrow 
and  impartial  scrutiny  into  their  ▼erdict«  At 
the  same  time  1  cannot  help  saying,  that, 
amid  all  the  hardships  this  pannel  has  suffered, 
I  hope  it  is  one  piece  of  good  fortune,  that  he 
is  to  be  tried  by  gsntleipen  of  the  same  coun- 
ty with  himself,  who,  from  their  more  particu- 
lar  knowledge  of  the  pannel,  and  his  character 
in  the  worki,  should  be  best  judges  what  proof 
is  necessary  to  fix  upon  bim  so  black  a  enme. 
In  order  that  your  lordships  may  more  fully 
understand  the  defences  now  to  be  offered  for 
the  pannel,  I  will  beg  leave  to  lay  before  the 
Court  an  aeeount  of  the  facts,  which  have 

E'ven  rue  to  this  prosecution,  as  they  really 
ippened ;  and  as  we  have  ^ot  them  from  the 
panoel's  own  mouth,  at^a  time  when  it  was 
little  bis  interest  to  hide  the  truth  from  us. 
Tbo  pannel,  my  lord,  was  in  possession  of  a 
fiu-m  m  the  estate  of  Ardsbiel  called  Glenduit>r, 
and  wan  tacksman  of  another  called  Letter- 
more,  which  he  had  subset  for  about  70/.  Scots 
a  year,  when  Glenure  was  appointed  factor  on 
the  estate  of  Ardsbiel  in  February  1749.  Tbat 
seqtlemau  continued  the  friendship  which  he 
bad  before  entertained  for  the  pannel  in  a  very 
"particular  manner.  He  gave  hiro  ihe  manoge- 
ment  of  the  whole  estate  of  Ardshiel,  power 
to  put  in  and  remove  tenants,  and  to  raise  the 
rents  as  be  should  think  proper,  and  took 
yearly  from  the  pannel  his  bill  for  the  rent  of 
the  estate,  at  which  ii  had  been  surveyed  by 
the  barons  of  exchequer,  leaving  hiro  to  apply 
the  overplus  to  the  use  of  Ardsuiers  chi!dien. 
This  agreement  will  be  instructed  by  dis- 
ebaigea  and  letters  under  Gleoure's  okn  hand. 
Sometime  before  Whitsunday,  1751,  Glenure 
applied  to  the  pannel  to  yield  the  farm  of 
Glepduror,  which  he  then  poeseseed,  to  Mr. 
Campbell  of  Bohiveolan,  a  particular  friend  of 
bis,  who  offered  an  additional  rent.  This  the 
pannel  immediately  complied  with,  without 
waiting  a  warninif,  and  took  the  farm  of 
Aoeharo,  where  he  now  lives,  from  Mr.  Camp- 
bell of  Airds,  but  still  continued  to  uplift  tne 
rents  of  Ardsbiel,  in  terms  of  his  agreement 
with  Glenore.  Sometime  in  April  last,  Glenure 
execated  a  warning  against  the  subtenant  In 
Lettermore  to  remove  trom  that  farm  at  Whit- 
anoday  175$;  and  likeways  against  several 
other  tenants  of  the  lands  of  Ardsbiel.  The 
pannel  dees  aeknowledge,  that  he  did  exposta- 
bte  with  Glenore  upon  this,  telling  him,  bo 
thought  it  hard  to  ^tum  them  out,  since  they 
offered  to  give  more  additional  rent  than  any 
others  wofdd,  and  likeways  te  take  the  oatbs  to 
the  govemmeat.  But  Glenure  still  persisted 
in  his  reaolatran;  upon  which  the  pannel, 
being  eocasionaUy  in  Edinburgh,  at  the  de* 
sire  of  the  teQanli,made  out  a  sbert  mtmorial 
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of  the  fbct,  and  presented  it  to  one  of  the  barons 
of  exchequer,  who  disapproved  greatly  of 
Glenure^s  procedure ;  but  could  do  nothing  to- 
wards putting  a  stop  to  the  removing,  as  a 
quorum  of  the  barons  wss  not  to  be  had  lutil 
Uie  next  exchequer  term.  But  he  kept  the 
memorial,  promising  to  represent  the  case  to 
the  whole  navens ;  and  added,  that  he  had  no 
doubt,  but  they  would  give  an  order  to  the 
factor  to  continue  the  tenants  in  their  posses* 
sions.  The  pannel  upon  this  advised  with 
counsel,  how  the  tenants  might  be  kept  in  pes* 
session  until  the  exchequer  term ;  and,  by  their 
advice,  applied  for  a  suspension  of  the  remov* 
ing  to  the  court  of  session :  And  a  bill  of  9U8<v 
pension  being  accordingly  presented,  a  sist  was 
obtained,  and  the  bill  ordered  to  be  answered  $ 
which  sist  was  intimated  to  Glenure,  upoo  the 
panners  returning  intd  the  country ;  and  he, 
not  knowing  the  forms,  having  carried  with 
bim  the  principal  bill  of  suspension,  and 
Glenure  immediately  giving  in  answers,  the 
same  were  advised  without  the  bill,  and  it  waa 
refused.  This  scheme  of  a  suspension  having 
failed,  and  Glenure  penistmg  in  his  resolution 
of  ejecting  the  tenants  upon  the  term  day  at 
which  they  were  wahied  to  remove,  the  pannel« 
upon  a  second  application  from  the  tenants, 
wrote  to  Alexander  Stewart,  notary  public,  to 
come,  upon  the  15th  of  May,  that  they  might 
protest,  and  take  an  instrument  against  Glenure, 
if  he  proceeded  to  ejection;  and  when  Alex* 
ander  Stewart  excused  himself,  the  pannel 
sent  a  letter,  by  express,  on  the  Utb  of  Mayt 
to  Charles  Stewart,  notary  m  Aochiotour,  to 
come  on  the  same  errand,  and,  in  a  postscript, 
bid  him  tell  William  Stewart  to  send  down  Si. 
sterling,  to  pay  four  milk  oows  whkib  be  had 
bought  for  his  use  at  Ardsbiel,  and  which  the 
tenants  had  refused  to  deliver  until  they  got 
the  price,  though  William  Stewart  had  wrote 
for  them.  This  postscript  is  laid  hold  of  b^ 
the  prosecutors,  as  a  circumstance  to  fix  this 
murder  upon  the  pannel.  But  this,  my  lord« 
I  am  not  surprised  at ;  other  letters  of  bis 
share  the  same  fote,  though,  if  possible,  less 
criminal  than  this  one:  By  what  cenjurationt 
or  what  mighty  magic  they  cap  be  made  so,  I 
own  1  cannot  coi\iecture. 
The  pannel,  in  further  prosccotion  of  this 

Can  of  taking  a  protest,  on  Thursday  the  14th, 
ul  engaged  James  Stewart  younger  pf  Fasna<» 
doich,  and  John  Stewart  younger  of  Balla-i 
chelisb,  to  be  present  on  the  15Ui,  and  witness 
bis  protest.  But,  on  the  Thursdav  evening, 
the  pannel  received  the  melancholy  accounts 
of  Glenure's  being  murdered  in  the  wood  of 
Lettermore.  These  are  the  foots  whioh  gave 
rise  to  that  inveterate  malice,  which  the  libel 
saya  induced  the  pannel  to  conspire  the  death 
of  Glenure.  The  words  are;  **  Aed,  on  ao« 
oount  of  the  said  Colin  Campbeirs  acceptiucr 
the  said  oftee,  and  of  the  aboveHDentioned  and 
other  bis  proeeedings  in  the  faithful  discbarge 
of  the  duty  thereof,  the  said  James  conceived 
rMentmentt''  &c.  How.  ui^ust  this  concloBion 
liy  I  do  humUy  submii  to  your  lordsbipa. 
Q 


19] 


25  GEORGE  n. 


Trial  afJatnet  Simarif 


[20 


Afler  Glenure  was  made  factor,  yodr  lordship 
.sees,  they  coDtinued  in  the  greatest  friendjihip : 
yoa  see  the  paoDel  managingf  the  estate  of 
Ardshiel  under  Glenure,  renioying  from  his 
possession. of  Glenduror,  at  Glenure's  desire, 
without  putting  him  to  the  trouble  of  a  warn- 
ing, and  ^ing  and  residing  under  Mr.  Camp- 
bell of  Airdc.  He  had  no  possession  in  Ard- 
shiel  estate,  as  Lettenpore  was  subset;  his 
management  of  the  estate  was  not  taken  from 
Iftim,  and  he  waii  still  allowed  to  r^mtt  part  of 
the  rents  to  ArdshteVs  larotly.  He  has  no  , 
connexion,  by  blood  or  otherways,  with  the 
tenants  warned  to  remore;  there  is  not  so 
nnuch  as  one  of  them  of  his  name.  The 
estate  was  annexed  for  erer  to  the  crown^  and 
was  in  a  few  months  to  fall  into  the  hands  of 
commissioners,  appointed  by  his  majesty,  who 
would  probably  restore  the  tenants,  as  they  of- 
fered more  rent  than  those  put  in'by  Glenure. 
Can  my  mortal  belie?e,  that  the  pannel,  be- 
cause Glenure  was  to  execute  a  removing 
•gainst  these  tenant^,  should  enter  into  so  ex^ 
crable  a  design,  as  to  assassinate  that  gentle- 
man by  the  handsof  Allan  Breck,  on  the  14th, 
when  we  see  him  pursuing  quite  another 
scheme,  sending  for  a  notary  and  witnesses  to 
take  a  protest  against  him  on  the  15th?  In  all 
cases  of  murder,- 1  do  humbly  apprehend,  it  is 
cf  necessity,  that  there  should  be  malice  afore- 
thought, which  IB  the  essence  of,  aind  consti- 
tutes the  crime;  and  all  passions,  particufatfly 
one  of  so  extraordinary  a  nature  aa  this  miJice, 
must  have  had  some  cause.  I  do  submit  to 
3four  lordships,if  there  is  the  smallest  appear- 
ance* of  that  malice,  or  any  thing  like  a  cause 
assigned  for  it.  Bat,  eren  taking  the  story  as 
it  stands  in  the  libel,  it  is  a  tale  that  can  gain 
credit  with  no  mortal.  What  earthly  pur- 
pose could  ibe  pannel  serve  by  such  a  desperate 
piece  of  villainy?  Wonid  the  murder  of 
Glenurov  prevent  the  removal  of  the  tenants? 
Would  not  the  murder  of  Glenure  deprive  him 
of  the  liberty  which  that  gentleman  bad  given 
bim  to  uplif^the  rente?  Would  it  not  put  it  out 
of  bis  power  to  help  his  brother  ArdshiePs  fa- 
mily ?  The  pannel  is  allowed  to  be  a  judicious 
man,  prudent  in  his  actions  beyond  most  men 
of  his  rank  in  the  world.  Can  it  be  believed  he 
WonId  do  a  thing  so  directly  contrary  to  his  in- 
terest ?  Snppose  him  capable  of  the  crime,  we 
roust  anppose  him  the  greatest  fool,  as  well  as 
the  greatest  monster  that  ever  disgraced  hu- 
manity. But,  is  this  his  character?  No,  my 
lord,  as  he  is  a  sensible  man,  so  all  who  know 
bim  will  say,  he  is  a  humane,  peaceable,  good- 
natured  man,  looked  upon  as  a  lather  where 
be  lives ;  strangers  were  happy  to  get  their 
cbiMren  ander  his  care,  as  in  net  he  is  tutor  and 
curator  at  this  very  time  to  several  orphans, 
who  have  not  the  smallest  relation  to  him. 

Here,  mv  lord,  I  will  for  a  little  leave  the 
pannel,  and  ^ve  an  account  of  Allan  Breck 
Stewart,  who  is  charged  as  the  committer  of 
this  murder,  having  entered  into  a  wickedtdon- 
apiracy  with  the  pannel  for  that  purpose.  Whe- 
tbcr  be  was  tbc  actual  murdwer  or  iiot|  the 


pannel  knows  not ;  neither  is  it  my  business  to 
say.  I  shall  only  point  out  what  connexions 
were  betwixt  the  pannel  and  Allan  Breck,  leav- 
ing it  to  your  lordship,  and  the  jury,  to  judge 
if  the  circumstances  of  $hese  connexions,  as  I 
shall  now  open  them,  or  even  as  thev  are  laid 
in  the  libel,  are  sufficient  to  6x  upon  the  pannel 
his  being  a  conspirator  in  this  execrable  plot. 
At  the  same  time,  there  is  no  question  but  the 
prosecutors  miist  fix  the  actual  murder  upon 
Allan  Breck,  otherwise  the  charge  against  th« 
pannel  entirely  flies  off. 

'  This  Allan  Breck  Stewart,  my  lord,  was  the 
son  of  one  Donald  Stewart,  a  particular  friend^ 
and  distant'  relation  of  the  pannel's.  He  died 
while  his  children  were  infants,  and,  upoQ  bis 
death-bed,  committed  them  to  the  care  of  his 
friend,  naming  him  tutor  and^  curator  to  th^m. 
The  pannel  foithfully  executed  this/  trust,  took 
care  of  the  children's  education,  and  managed 
their  effects  to  the  beat  advantage.  Allan  turn- 
ing extravagant,  whto  he  grew  up  to  man's 
estate,  an^ having  spent  what  vras  left  him  by 
his  father,  inlisted  in  his  majesty's  service^ 
without  clearing  accotinte  with  the  pannel,  who 
used  to  supply  him  with  money,  and  pay  little 
debto  for  bim,  even  after  be  be(»me  a  soldier, 
though  he  knew  he  had  already  siven  him 
more  than  his  patrimony.  This  tne  pannel 
thought  he  owed  to  the  memorj^  of  his  deceased 
friend.  Breck  continued  in  his  majesty's  ser- 
vice until  the  battle  of  Preston,  where  beins* 
taken  prisoner  by  the  rebels  he  inlisted  witn 
thena,  cominued  with  them  during  the  rebellion,, 
and  afterwards  made  his  escape  into  France, 
and  inlisted  in  the  French  service,  where  be 
still  continues.  Since  he  first  went  over,  bo 
has  been  in  use,  now  and  then,  of  coming  back 
toScotUnd,  and  staying  a  few  months  with  his 
relations ;  he  commonly  landed  first  at  Edin- 
burgh, and  lodged  in  the  house  of  one  Hugb 
Stewart.  There  he  seldom  went  out  but  in  rao 
nt|rht,  and  more  than  once  nanrowly  escaped 
being  apprehended  as  a  deserter.  When  he 
came  up  to  Rannocb  or  Appin  among  his  rela* 
tions,  he  used  to  stroll  about  without  any 
settled  residence ;  and  where- ever  he  came,  he 
generally  threw  off  his  French  clothes,  as  they 
were  remarkable  and  improper  for  that  hilly 
country,  and  borrowed  from  any  acquaintance, 
where -ever  he  happened  to  be  at  the  time. 
Among  others,  he  used  to  visit  at  the  pannel's 
house,  though  he  came  seldomer  there  than  to 
other  places  in  the  neighbourhood,  as  the 
pannel  used  to  take  a  ffood  deal  of  ftreedom  in 
blaming  his  conduct  and  extravagance.  About 
the  beginning  of  Mareh  last  became  over  from 
France,  was  at  the  houses  of  Balachallaa 
and  Annat,  and  went  from  thence  to  Glen* 
bncky's  house,  where  he  continued  until  the 
end  of  Mareh,  and  while  there  he  threw  aside 
his  French  clothes,  and  wore  clothes  belonging 
to  Glenbdcky,  or  his  brother.  In  the  b^n* 
I  ning  Of  April  be  cams  to  the  pannel's  bouse, 
immediately  before  the  pimnel  went  to  Edin- 
burgh, and  staying  a  day  or  two,  went  off  with  a 
dark  coloured  mrt  cost  wkb  dear  buttoosi  and 
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^^cMMkrts  of  the  eoantry  dress,  which  he  had 
picked  up  about  the  pannel's  house,  and  con- 
tuaed  strolling  about  the  couutry  id  that  dress, 
uqUI  the  latter  end  of  April,  wjien  he  returned 
to  the  panners  house,  and  stayed  a  single  night. 
On  the  11th  of  May,  about  one  o'clock  iitter- 
noon,  he  returned,  and  found  the  pannel  upon 
a  field,  where  his  servants  were  covering  pota- 
toes. They  continued  there  about  a  quarter  of 
an  hour  in  the  hearing  of  the  servants,  when 
an  express  came  from  Mr.  Canapbell  of  Airds 
tm  the  pannel,  desiring  hini  to  come  to  hira  at 
Ketl  upon  business ;  upon  which  the  pannel 
walked  with  Breck  from  the  field  to  the  bouse, 
at  about  fifty  yards  distance,  and  leavincr  him 
there  without  going  in,  went  directly  to  Keil ; 
eontiooed  there  until  betwixt  ten  and  eleven  at 
night,  when  returninff  borne  be  found  there 
■e? era!  strangers  besides  Allan  Breck.  They 
•upped  all  together,  and  continued  in  one  room 
unta  they  went  to  bed.  Breck  lay  in  the  barn 
with  the  pannePs  sons,  and  one  Archibald 
Cameron.  The  pannel  had  no  private  confe- 
rences with  him  ;  they  were  not  one  moment 
S  themselves,  nor  ever  in  company,  but  before 
i  family  and  the  strangers,  Esriy  in  the 
morning  of  Tuesday  the  13th,  before  Breck 
was  out  of  bed,  and  witbout  seeing  or  speaking 
with  him,  the  pannel  went  to  Appin's  house, 
and  Breck  was  gone  before  he  returned,  and 
the  pannel  has  never  seen  him  since.  What 
elothes  he  carried  off,  he  does  not  know ;  but 
he  has  authorised  me  to  say,  that  what  is  laid 
ID  the  indictment  owy  be  true,  that  he  went  off 
in  the  short  coat  which  he  used  before.  That 
he  went  to  Ballachelish,  from  that  to  Glenco*8 
hooae,and.thentoCalUrt,  and,  on  Wednesday, 
eame  back  to  Ballachelish,  where  be  stayed  all 
night.  On  the  Thursday,  in  the  forenoon,  he 
assisted  BaUachelisb's  servants  in  carrying  out 
dung,  and,  afUr  dinner,  he  got  a  rod,  and  went 
a  fishing,  continued  some  time  in  sight  of  Bal- 
kcbelisb  and  his  servants,  who  were  carrying 
out  the  dung  ;  but  going  a  little  up  the  water, 
a  rising  ground  intercepted  their  view,  and  they 
MW  no  more  of  him. 

This,  my  lord,  is  a  true  account  of  the  con- 
nexien  betwixt  the  pannel  and  Allan  Breck 
ptecediDff  the  murder,  as  it  will  come  out  upon 
proof.  I  will  draw  this  conclusion,  that  this 
horrid  conspiracy  must  have  been  laid  and  con- 
certed between  them  in  a  few  seconds,  while 
the  pannel  was  walking  from  bispotatoeground 
to  his  house,  at  fifty  yards  " 


,  .  i  distance ;  for  at  no 
other  time  bad  they  any  private  conference. 
The  changing  the  clothes,  your  loidsbip  sees, 
was  altogether  unknown  to  the  pannel,  and 
what  Bieck  was  in  use  to  do  at  the  pannel's 
boose,  and  ever  the  whole  country.  But  tak- 
ing the  stoiy  as  it  stands  in  the  libel,  who  can 
poasiblv  helieve  that  the  pannel  would  have 
given  Breck  bis  own  clothes  to  disguise  him- 
self for  committing  this  murder,  or  that  Breck 
would  have  put  on  this  dissruise  four  days  be- 
lore  the  murder  happened?  The  libel  says, 
Qlennre  was  certainly  expected  on  the  Tburs* 
^y  to  retoTB  from  Fort-William  to  AnlsbieL 
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Would  Brecfr  then  have  put  on  bis  disguise  on' 
the  Monday,  and  gone  about  publicly  in  it  ?  No, 
surely,  my  lord ;  children  would  have  conducted 
a  plot  better  than  this ;  and  yet  upon  tbisdroum- 
stance  of  changing  clothes,  as  incredible  as  it  ie 
falsely  represented,  stands  one  half  of  the  pro* 
secutor's  hopes  (if  the  libel  eontaina  them, 
all)  of  fixinetbis  crime  upon  the  prisoner. 

I  proceed  to  lay  before  your  lordships  the 
sequel  to Glenure*s murder.  Betwixt  sixaad 
seven  on  Thursday  evening,  Mackencie, 
Glenure's  servant,  called  at  the  pannel's  house, 
and  informed  him,  that  his  master  was  shot 
dead  in  the  wood  of  Lettermore.  The  libel 
says,  that  the  pannel  appeared  nowise  sar- 
prised  or  concerned  at  tne  news;  and  that- 
neither  he,  or  any  of  his  servants,  went  to  look^ 
after  the  corpse.*  Mackenzie  will  not,  dare  not 
say  so.  The  pannel  shewed  that  surprise, 
that  deep  concern,  which  every  innocent  man 
must  feel  at  so  unex|iected  and  melancholy  an 
accident.  He  directed  Mackensie  the  nearest 
road  to  Glendnror,  to  call  Mr.  Campbell  of  Bo- 
laveolan,  Glenure's  friendj  and,  in  the  mean 
time,  sent  such  of  his  family  as  could  be  spared* 
and  several  of  his  neighbours,  to  tabe  care  of 
the  corpse.  On  Friday  morning,  the  day  after 
the  murder,  the  pannel  received  a  message 
from  Allan  Brack,  by  Donald  Stewart,  nephew 
to  Ballachelish,  who  had  seen  him  in  thefiehls 
about  nine  o'clock  in  the  evening  before,  when 
Breck  told  him,  that  as  Glenure  was  killed^ 
there  would  be  a  striot  search  for  his  murderer  ; 
and  he  being  a  deserter,  it  was  proper  for  him 
to  keep  out  of  tbe  way ;  he  was  therefore  re- 
solved to  leave  the  country  immediately ;  that 
he  would  bide  himself  for  a  day  or  two  in  the 
desart  of  Koalisnacoan ;  and  as  he  had  no 
money,  he  begged  of  Donald  Stewart  to  go  to 
the  pannel,  and  inform  him  of  this,  and  intreat 
him  to  send  a  little  money  to  him  at  KoaKsna- 
coan.  Donald  Stewart  then  said  to  hnn,  that 
he  honed  he  had  no  hand  in  Glenure's  murder 
himself:  upon  which  he  took  God  to  witness 
he  had  none ;  but  bis  being  a  deserter  to  the 
highland  army,  was  the  only  cause  of  his  ab- 
sconding, as  be  was  sure  he  would  be  hanged, 
without  mercy,  if  be  was  seised.  Upon  re- 
ceiving this  message,  the  pannel  sent  Alex- 
ander Stewart,  packman,  to  Fort-William,  to 
one  William  Stewart,  a  merchant  there,  to  get 
five  guineas  from  him,  telling  him,  at  the  same 
time,  that  it  was  for  the  use  of  Allan  Breck 
Stewart,  who  was  going  off  the  countrv,  as  he 
was  a  deserter,  to  shun  the  search  which  woukl 
be  made  for  the  murderer  of  Glenure.  Upon 
the  packman's  return,  he  found  the  pannel  in 
the  custody  of  a  paHy  of  soldiers ;  and  as  ha 
had  got  bnt  three  guineas  from  ^  William 
Stewart  at  Fort-William,  the  pannel  gave  him 
other  two,  and  bid  him  go  to  Koalisnacoan, 
where  he  would  find  Ai\%n  Breck,  and  give 
bim  tbe  five  .guineas.  U(ion  which  the  pack- 
man went  home  with  the  paonel's  wife*  who, 
he  is  since  informed,  gave  bim  Breck's  French 
clothes,  which  he  had  left  at  the  pannel*s  house 
the  Monday  before,  hot  which  the  pannel 
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.kneir  nothing  of.  As  to  the  kng  epifode  in 
the  indietaient»  namtin^  the  oonveraations  be- 
ftirizt  Allen  Breok  and  the  bomnen,  as  the  pan* 
■el  knows  nothing  of  then,  they  shall  pass 
nnnotioed  by  me.  Only  I  beg  leate  to  make 
this  single  obeer?atiott  to  the  gentlemen  of  the 
jury,  that  when  this  part  of  the  libel  eomee 
under  then*  ooniideratioo,  they  will  obeerre, 
that  it  can  be  proven  by  the  oath  of  but  one  wit- 
ness, and  that  witness  swearing  only  to  what 
he  heard  Allan  Brack  say  ;  conseqnently  the 
mistakiDg  one  ward  must  be  of  the  most  fatal 
oonsequenoe,  for  this  reason*  heanay  eridence 
IS  altogetber  refected  in  law.  They  will  Mke- 
wiae  consider,  that  what  Allan  Breok  saya,  is 
aaid  by  one  who  wanted  to  dear  himself  to  the 
houman  of  the  murder  of  Glennre,  which  the 
booman  charged  him  with ;  for  which  reason 
he  might  be  tempted  to  throw  out  insinoajtions 
against  others.  Let  the  jury  keep  these  hmto 
in  their  eye,  and  then  let  them  give  what 
weight  to  this  part  of  the  libel  their  consciences 
oan  allow  them.  The  pannel  was  taken  into 
onstody  on  the  IGth  ;  otf  the  19th  it  was  ru- 
noured  in  Fort- William,  where  he  was  incai^ 
terated,  that  Allan  Breck  was  the  murderer  of 
Glenure.  No  soonerdoes  the  pannel  hear  this, 
but  he  writes  a  letter  to  Mr.  Maofarlane,  writer 
to  the  signet,  expressinfif  the  greatest  abhor- 
rence and  detesUtion  at  the  murder ;  t^a  him 
that  Allan  Breck  was  suspected  to  he  the  com- 
mitter of  it,  as  he  was  that  day  seen  near  the 
I^aoe  where  Glenure  was  killed,  and  imme- 
diataly  disappeared.  He  espresses  his  desire 
of  baring  him  brought  to  justice ;  gives  a  par- 
ticular description  of  his  looks  and  drees ;  and 
further  says,  he  was  nrobaUy  gone  aonth,  to 
take  the  first  opportunity  of  going  abroad ;  and 
^t  he  commonly  lodged  in  the  house  of 
Huffh  Stewart  at  the  hack  of  the  Fonntain- 
wdi,  when  he  came  to  Bdinbnrgh.*  This 
letter  too  is  brought  as  a  point  of  dittay  against 
the  pannel.  What  strange  and  unaccountable 
torturing  irf'tfie  most  upright  actio«i  most  there 

*  **  The  letter  here  mentioned  from  the 
panael  to  Mr.  John  Maofarlane,  writer  in  Bdin- 
bnrgh,  bad  been  shown  to  the  goremor  of 
Fort-William,  and  was  received  by  Mr.  Mac- 
ftrlaneat  Edinburgh,  about  a  fortnight  before 
nny  of  the  two  advertisements,  (vis.  one,  by 
the  birds  of  the  r^ency,  and  the  other  by  the 
niations  of  Glenure,  esch  offering  a  lenv^ard  of 
IQO/.  for  apprehending  Allan  Bredc)  were  pub- 
lished in  the  newe^papers ;  and  really  contains 
m  truer  and  more  exact  description  of  Breck 
than  either  of  them  docs.  But  why  the  proper 
Me  was  not  made  of  this  inftrmation  from  the 
prisoner,  is  to  this  day  a  secret,  and  reosains  to 
be  eccounted  for  by  his  then  doer.  It  was  un- 
doubtedly a  great  neglect  in  bim,  and  proved 
burtful  to  the  helpless  James  Stewart:  for 
surely  It  shewed  an  early  fondness  in  him  to 
have  the  murderer  discovered,  as  no  guilty 
person  in  his  senses  wonid  direct  how  to  know 
and  find  out  his  accomplice,"  SopvlNMntto 
theTrialefJaiMiSteanr^  "^ 
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be,  to  totike  this  criiotnal?  Thii  pupil,  this  re- 
ktton,  this  friend^s  son  of  his,  whom  be  bud 
supplied  with  a  Uttle  monev,  to  keep  bim  out  of 
the  hands  of  the  military  law  as  a  deserter,  no 
sooner  does  he  bear  him  named  as  beinar  guiltw 
of  this  horrid  murder,  but  he  does  aU  m  bw 
power  to  have  him  brought  to  justice:  etrange 
It  is  indeed  to  make  this  a  crime  I  WhataboiiM 
the  pannel  have  done  ?  Shoohl  be  bare  con- 
cealed the  suspected  mnrderer  P  No,  my  lord, 
he  acted  a  more  honourable  part,  such  a  part 
as  this  court  will  approve  of;  auch  a  part  as 
every  member  of  it  would  have  acted  bimseir.* 

As  1  have  token  up  too  much  of  your  hnrd- 
ship's  time  already,  I  shall  hut  ^ost  HsentioB 
such  defences  as  oocor  in  point  of  law,  leaving 
them  to  be  insisted  on  by  the  gentfteaEMB  who 
are  to  support  me. 

And,  in  the  first  pdace,  however  willing  tbn 
pannel  may  be  to  stand  the  issue  of  his  tnal,  it 
IS  our  business,  aa  counsel  for  him,  to  toy  hold 
of  every  handle  agsinst  it.  1  therefore  submit 
to  the  Court,  whether  this  pannel,  who  is  only 
charged  as  accessary,  can  be  tried  before  the 
principal,  Allan  Breck,  be  first  discussed.  I  do 
most  bombly  contend,  he  cannot;  Imo,  Be- 
cause, if  the  centfury  practice  were  aUowed, 
probation  might  be  led  agabst  the  prindpal, 
though  absent,  contrary  to  the  fundamental 
law  of  this  natkm;  and  it  must  first  be  proven 
he,  tbe  principal,  committed  the  .crime, « prime 
•  debet  oooalare  de  oorpore  delicti,'  before  the 
accessary  can  be  convicted,  tdo.  If  the  an- 
oessary  must  defend  the  absent  principal,  it 
may  be  of  the  must  fotal  consequence  to  both, 
though  innooeot  Tbe  prineipal's  greatest 
enemies  may  be  led  as  witnesses,  and  such  de- 
fences as  would  have  been  sufficient  to  eicnl- 
pate  him  entirely,  may  be  omitted.  3iib, 
These  principala  are  followed  by  tlie  opioigna 
of  all  lawyers  who  write  upon  tbe  criminal  law, 
and  lilKways  by  the  practice  of  neigbbouring 
nations,  nartieularlv  that  of  BngNuid ;  where 
the  principal  must  be  aiuinted  after  verdict  or 
confession,  befiire  any  judgment  can  be  given 
against  tbe  accessary.  But,  4to,  What  1  now 
plead,  I  humbly  apprehend  to  be  the  law  of 
Scotland;  for  so  it  is  mressly  said,  Rj&g. 
Mag.  ch.  96,  b.  4.  Uoou.  Attecti.  ch.  8S,  and 
89  Stat.  David  2.  And,  agreeable  to  these,  in 
the  opinion  of  our  great  criminal  lawyer  air 
George  Mackenzie,  laid  down  in  the  strongest 
terms  in  bis  title  Art.  Part,  paragraph  9th. 
5to.  I  must  object  finr  the  pannel  to  the  rele- 
vancy of  this  libel,  that  the  fecto  and  circuas- 
stottcea  mentioned  in  it,  though  they  should  bo 
fully  proven,  are  not  sufficient  to  infer  bin 
being  accessary  to  this  murder.  Every  libel  ia 
a  syllogism :  tbe  major  prepoailion  wntaiBn 
tbe  crime,  and  the  laws  against  that  oriann  ; 
the  minor  contoins  the  facts  charged  agmnet 
'^ 

«  "  Here  Mr.  Stewart  was  stopped  by  Ibn 

D of  A and  reboked  for  sayiuff  that 

he  or  any  of  the  other  two  judgea  would  havn 
aoted  such  a  part."  Bupplement  totbnTnnl 
of  Janes  Stowvt* 
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tiM  pannel ;  wd  Hie  eoDdanoo  is,  that,  frem 
tliete  Acta,  he  is  guilty  of  tlie  crime,  mod  de- 
tervee  U»  raffer  tbe  peiot  of  lair.  Now,  if  the 
feete  cheiged  do  not  aooniit  to  the  crime,  ttie 
eoDdunoD  mim  be  fklse,  and  the  libel  trrele- 
▼aot.  This,  I  homUy  apprehend,  is  tbe  pre- 
aent  ease.  From  the  abore  narration  of  the 
facia,  and  what  obaerrationa  I  hare  already 
made  o^n  them,  I  hope  your  lordships  will  lie 
•f  oaittion,  that  the  etrcomstaness  chacg^  in 
the  libel  are  so  extremely  raffue  and  tririal, 
that  they  are  not  snlfieient  to  Mtofp  the  pannel 
iinier  so  moch  as  a  suspicion  of  being  guilty 
of  Ibis  horrid  crime  laid  to  his  eharge. 

If  your  lordships  shall  think  proper  to  repel 
these  defences,  and  to  rsmit  the  pannel  on 
Ibis  indictment  to  the  knowledge  of  an  assize, 
we  hombly  hope  you  will  allow  us  a  proof 
of  all  lacts  and  circnmstaaoes  that  can  tend 
to  his  ezenlpatien ;  particofairiy  of  his  friend- 
ahip  with  Glenmre ;  of  AHan  Brack's  being  a 
deaiefter,  and  being  in  use  to  pot  off  bis  French 
dotbes,  and  pot  on  dothes  belonging  to  the 
ftmily  where  oe  happened  to  be  at  the  time; 
of  the  pannd's  baring  no  primte  conference 
with  him  preceding  the  murder ;  of  the  raes- 
aage  which  the  pannel  got  from  him  after  the 
morder,  bidding  hho  send  him  a  little  money 
to  Koalisoaooan,  where  he  was  going;  and,  in 
general,  of  all  other  defences  that  may  occur 
as  necessary  to  the  pannel  in  the  course  of  his 
trial.  I  wtU  oonclnde,  my  lords,  with  a  single 
word  to  the  gentlemen  of  the  jory,  that  the 
more  flagrant,  the  more  atrocious  any  crime 
is,  the  more  deariyand  distinctly  they  will  re- 
qaire  it  to  be  made  out  to  them :  that  as  the 
erioM  is  proposed  to  be  fixed  upoo'the  pannel 
by  presumptive  eridence  alone,  they  will  be 
oantioos  in  distingoishiog  betwixt  such  pre- 
sumptions as  are  condusif  e,  and  soch  as  are 
not  ao;  between  snob  presumptions  as  can 
arise  from  no  other  cause  but  the  pannd*s  be- 
ing in  a  conspiracy  to  murder  Oiennre,  and 
soch  as  are  more  naturally  construed  to  have 
ariaeo  from  other  caosss.  If  they  find  such 
presumptions,  as  that  they  can,  before  Almighty 
God,  bring  in  a  rerdict  Guilty,  it  is  their  duty 
to  do  so,  and  tbe  law  will  hare  ita  rengeance. 
But  let  them  have  this  always  in  their  eye, 
that  better  twenty  guilty  escape,  than  that  one 
innocent  num  abonid  waWcx  death  by  their 


Mr.  Tlahert  MacJUntotk^  for  the  Pannel. 

r  Lord  Justice-Cieneral,  and  Lords  Com- 

Niers  of  Justiciary  ;  I  appear  also  to  con- 

tribale«>y  snudl  mite  towards  the  defence  of 

this  pannd,  who  has  the  mwfbslune  to  he  ao- 


owed  i 


oaaedofacrhne,  which  every  body  ^ust  ad 
■Mt  to  be  of  tbe  deepest  dye ;  aad,  as  bud  ii 
tbe  iadietment,  attended  with  Ae  most  aggra 
vating  €ireuMslancca ;  and  I  do  it,  my  mds 


in 
taggra- 
i;  and  I  do  it,  my  lorda, 
■ot  out  of  an  opmioii  of  my  bdog  in  any  de- 
gi«e  eqod  totbe  task,  a  share  of  which  1  have 
oa#er«aken  s  hot  rather  that  a  poor  man,  stand- 
trial  fbr  bis  lifb,  may  not  be  absdutely 
"^^   #f«iBiitiaee.  wbea 
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deavoiire  have  been  nsed  to  deprive  him  of  abler 
help. 

My  lords,  1  dare  say,  every  one  who  speaks 
in  this  cause,  on  wbMerer  side,  will  begin  with 
expressing  a  detestation  of  the  crime  now 
charged  against  the  panfael ;  if  not  in  accusing 
tbe  pannel,  yet  in  this  we  shall  all  agree,  to 
oondomn  tbe  miserable  person,  whose  con- 
science accuses  himself  of  it ;  whether  he  new 
stands  at  the  bar,  or  whether  he  fiies  from  the 
avenging  sword  of  justice.  I  most  acknow- 
ledge, that  if  the  pannel  has  been  gniltv  of,  or 
aocessary  th  this  murder,  beyond  all  contro- 
versy it  constitutes  him  one  of  the  greatest 
criminals  that  this  or  any  other  country  can 
afford.  Murder  is  a  heinous  crime,  whether  it 
is  the  fate  of  the  eminent  or  the  obscure.  Bui 
this  murder  seems  to  be  a  complication  of  all 
guilt ;  and  as  my  duty  calls  me  to  plead  in  de- 
fence of  one  labouring  under  such  an  accusSf 
tion,  1  cannot  do  it  Vnt  with  the  btmost  con- 
cern. Tbe  very  mention  of  such  barbarity  and  • 
iniquity,  as  was  just  now  rehearsed,  could  ndt 
fail  to  move  every  humane  breast;  but  tho 
reading  of  an  indictment,  such  as  we  have  a 
little  white  ago  beard,  is  enough  to  inspire 
horror  even  in  the  innocent.  It  is  still  hanler 
upon  me,  when  I  consider  the  unhappy  sufferer 
in  that  dreadful  scene,  which  is  now  to  be  the 
sobiect  of  trial ;  one  against  whose  life  I  sboold 
be  the  last  man  to  excuse  the  smallest  attempt ! 
one  whom  I  knew,  whom  I  regarded,  whom  I 
had  the  honour  to  be  in  friendship  with :  hia 
dsath,  had  it  been  common,  would  have  afTect- 
ed  me ;  hot  his  mnrder  afflicts  me.  1  sincerely^ 
regret  it,  fbr  his  own  sake,  for  tbe  aake  of  hia 
friends,  for  the  sake  of  the  poor  disconsolato 
hwly,  who  now  weeps  over  her  own  widowity, 
and  tbe  orphan  slate  of  her  infant  chiMren ;  I 
regret  it  for  the  sake  of  the  whole  land,  that 
stands  polluted  by  the  ertrd  shedding  of  inno- 
cent  blood ;  and,  in  a  particoh#  manner,  do  I 
regret  it  for  the  sake  of  the  Highlands  of  ScU- 
land,  for  which  I  own,  from  private  connexions, 
I  cannot  help  having  a  regard,  and  which  I  am 
afraid  have,  by  this  nnludcy  accideott  suffered 
a  deep  political  wound,  that  it  may  take  tioM 
to  rub  off  the  effects  of;  as  being  able  to  for- 
nish  so  eminent  an  insunce  of  barbarism,  in 
spite  of  tbe  noble  attempt  of  the  legislature, 
and  of  all  in  the  administration,  to  polish  and 
dvtiixe  them,  to  reduce  them  to  the  righteous 
phw  of  the  government  of  this  country,  and  to 
a  constitutional  equality  with  the  reat  of  tbo 
ttoited  kingdom. 

My  lords,  for  these  reasons  do  I  most  beartilj 
jdn  in  depkiriuff  thia  iaud  catastrophe.  At  tbo 
same  tinse,  my  lords,  the  defence  I  am  now  to 
plead,  fixes  my  attention  upon  a  more  agree- 
able prospect ;  that  of  innocence,  and  not  of 
guilt ;  and  the  importance  of  the  issne  justly 
challeiiges  my  most  sanguine  efforts.  Wo 
bare  before  na  the  life  and  fortune  of  a  man,  m 
eoontryman,  f  believe  an  innocent,  though  ae- 
ooaed  one:  1  muatbelievebiminnooent,  ooteolir 
as  1  am  yet  ignorant  of  any  proof  that  1  think 
ahodd  tontiot  bittiy  but  aiore»  u  I  bav^  not 
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been  able,  in  a  yfery  strict  iaveatigatioii,  to  dis- 
cover from  himself  aoy  symptom  of  guilt ;  and 
as  tbe  peifMiaaion  of  innocence  may  giveoourage 
to  defend,  so  I  persuade  myKlf  I  need  make  no 
apology,  if  I  am  able  to  speak  with  that  ear-^ 
nestness  and  freedom  that  becomes  tbe  oonse* 
quence  of  what  is  at  stake.  And,  on  the  other 
hand,  I  hope  to  be  excused,  if  I  fail  in  that  ac- 
curacy and  distinctness,  which  I  could  wisb  to 
obserTe,  from  a  just  regard  to  the  dignity  of 
this  high  court,  and  to  the  presence  of  a  crowd- 
ed, and  I  dare  say,  an  interested  audience,  who 
'are  ready  to  swallow  with  greediness  every 
word  that  shall  be  spoke  on  this  subject. 

My  lords,  before  1  go  farther,  I  cannot  omit 
observing,  what  I  am  extremely  sensible  of, 
and  that  is,  the  disadvantages  under  which  this 
pannel  enters  upon  a  trial  for  himself,  and  all 
that  IS  dear  to  him  in  this  jvorld,  for  what  con- 
cerns all  .that  is  precious  to  him  in  another ; 
disadvantages  which  we  share  in,  who  appear 
as  his  coonsel.  But  when  I  say  so,  I  would 
not  be  understood  as  meaning  to  insinuate  any 
reflexion  upon  tbe  conduct  of  the  honoursAile 
gentleman  who  nrosecnte's  for  his  msjesty  :  he 
does  the  duty  or  his  office,  the  duty  which  he 
owes  to  bis  king  and  country ;  and  gave  an 
early  proof  in  this  matter  of  that  candour  for 
which^  he  is  remarkable  on  all  oocasioos,  by 
turning  a  general  indictment  into  a  special  and 
circumstantiate  cliaige.  But,  to  use  his  own 
.words,  when  hindered  from  doing  what  his 
humane  inclination  eonally  led  biro  to,  his 
lordship  is  here  but  half  a  pursuer:  there  are 
others  oonoemed  in  carrying^  on  this  prosecu- 
tion ;  and  I  am  afraid  their  lust  resentment  of 
a  murder,  which  they  had  all  tbe  reason  in  the 
world  to  be  zealous  in  searching  out  tbe  com- 
mitters of,  has  made  them  unguarded  to  mea- 
sures which  I  should  be  sorry  to  see  retaliate ; 
and  poshed  them  beyond  the  bounds  of  what  1 
would  call  humanity,  perhaps  think  justice ; 
and  yet,  while  I  cannot  approve  of  their  con- 
duct, 1  am  loth,  if  I  could  avoid  it,  to  be  severe 
against  it,  not  knowing,  whatever  I  now  think, 
bow  far  rage  might  have  got  the  ascendant  of 
reason  with  myself,  if  in  their  place.  One  thing 
is  obvious,  that  though  it  is  true,  that  the  justice 
of  our  liiw  agrees  with  tbe  common  law  of  rea- 
•on,  in  presuming  eveiy  man  innocent  till  be  is 
proved  guilty,  yet  we  have  reason  to  fear  we 
come  here  oppressed  with  prejudice,  to  create 
and  propagate  which,  against  this  unfortunate 
pannel,  no  oains,  no  expence  has  been  snared, 
with  manifest  intent  to  prejudge  him  m  his 
trial ;  and  in  this  have  some  people  been  wise 
in  their  generation ;  well  knowing,  tliat  as  pre- 
sumed innocence  is  a  great  advantage  in  a  trial, 
80  believed  guilt  is  no  small  step  to  oonvictioD, 
and  often  anticipates  tbe  just  foundations  of  it, 
which  can  arise  only  in  proof.  When  I  see, 
and^am  sorry  fbr  this,  my  lords,  in  one  view, 
yet' do  1  most  rejoice  at  it  in  another,  as  it 
•hews  the  weakness  of  the  cause  that  has 
needed  such  artiticial  feet  to  support  it,  even 
in  the  beginning,  atid  which  lieiog  removed,  as 
I  hope  tbey  soon  will  be»  the  superstrQctttrc 


built  uppn  the  false  basis  wiM  also  fail.  There 
are  other  things  too,  whioh  tbe  law  of  the  land 
would  intitle  us  to  complain  of,  and  which  a 
few  years  more  experience  might  make  it  bet* 
ter  become  mie  to  exclaim  against:  a  dose 
continemenfc  of  tbe  pannel,  contrary  to  tbe  sa- 
cred charter  of  liberty,  which  this  nation  boasts 
of;  and  which  illegal  proceeding  was  only  re« 
pioved  of  late  by  tbe  interposition  of  tbisCoart ; 
imprispnmentof  ivitnesses  to  be  adduced  agpunsi 
him,  where  none  had  access  to  them  hot  the 
private  prosecutors,  or  their  s^ts,  removed  at 
a  distance  from  the  check  oft  my  Lord  Advo- 
cate's soperintendanoe,  whose  office,  though  it 
intitlea  him  to  investigate  the  proof  of  public 
offences, yet rendersa  privilege^  dangerous  to 
be  indulged  to  every  injured  party,  safe  in  his 
hands.  Tbe  pannel.bas. bad  but  short  warning 
to  prepare  for  his  trial,  though  be  was  at  ffreal 
distance  from  tbe  capital,  from  which  on^  be 
could  have  coonsel  and  assistence:  and  it  is  hot 
very  lately  since  his  counsel  had  access  to  see 
biouielf ;  not  for  some  time  after  we  were  ii» 
this  place.  TImbso  things  I  only  mention,  as 
my  brother  has  already  fullv  opened  them  y 
and  I  mentkin  them,  my  lords,  as  what  may 
have  some  weight  with  the  jury ,  who  are  to  try 
the  pannel,  (and  whom  1  now  consider  myself 
as  addressing)  to  remove  the  prejudices  that  are 
so  naturally,  though  insensibly,  imbibed  with* 
out  doors,  and  which  especially  arise  in  the 
mind  ftom  the  unavoidable,  though  inconve- 
nient situation,  in  which  a  suppoMd  criminal 
must  appear,  even  when  as  vet  the  law  pre- 
sumes bim  not  guilty,  loaded  with  irons,  and 
surrounded  with  guards. 

My  lords,  1  do  not  mention,  as  a  disad- 
vantage to  the  pannel,  the  place  of  his  trial.  I 
think  it  can  be  none:  there  are  reasons  why 
this  place  may  be  more  proper  for  the  trial  than 
any  other,  whether  the  pannel  be  guilty  or  in- 
nocent; that  he  may  be  either  acquit  or  con- 
demned, and  justice  may  teke  place  where  the 
crime  was  committed.  And  one  advantage  tlie 
pannel  most  surely  profits  of  by  tbe  trial  being 
here,  viz.  the  presence  of  tbe  prince  who  pre- 
sides in  It,  and  who,  in  a  special  manner,  is  tlie 
father  of  his  own  country,  as  he  histly  ap^ra 
to  be  of  this  |iart  of  the  kingdom.  This  of 
itself  is  more  than  sufficient  to  balance  a  dis- 
adrantage,  were  it  possible  to  suppose  any 
could  arise  from  tbe  opportunity  that  affords  it. 
At  tbe  same  time,  I  would,  with  great  defer- 
ence, observe  (and  I  hope  I^may  do  it  without 
giving  oflenoe,  which  I  am  sore  I  dp  not  mean 
to  do),  that  there  may  be  something  in  this, 
which  calls  upon  the  jury  to  be  cautious ;  and 
1  hope  an  attention  to  it  will  have  the  effect  to 
make  them  rather  lean  to  the  favourable  side^ 
than  be  d»posed  to  make  any  stretch  against 
tlie  pannel.  It  is  the  privilege  of  tbe  subiects 
of  this  country  to  betried  by  one  another  t  yet, 
when  we  have  this  advantage,  and  it  is  ao 
inestimable  i>ne,  still  it  is  to  be  tried  by  men  of 
like  passions,  i.  e.  like  infirmities  with  our- 
selves ;  and  all  men  are  oiore  or  less  suacep* 
ttUe  of  p^ndice.    1  bopoi  howeveri  I  sm^ 
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nfdy  trust  to  the  honour  of  such  a  jury  u  will 
be  put  upon  the  pannel'fl  trial,  tbat  they  will, 
if  tny  tach  there  are,  lay  aside  all  regard  to 
coaotry  reliances  or  coDoexions,  dtTOit  them- 
•dlves  of  all  prejadiees,  and  sit  down  to  the 
.  trial  with  a  candid  resolation  to  yield  oely  to 
the  force  of  troth ;  desiring  *  rather  to  see  iono- 
ceoce  thereby  vindiOated,  than  guilt,  unwished- 
forgoiltcomlemned,  and  ioclined  to  gi?e  the 
cast  of  favour  on  the  favourable  side,  iiu  less  the 
proof  Aiall  come  out  very  clear  aud  convincing. 
Triah  ill  this  country  are  open  and  public,  and 
the  eyev  of  the  world  are  a  check  both  upon 
judges  and  jury ;  and  as  this  murder  has  been, 
aad  justly,  the  subject  of  an  extended  specula- 
tion, so  will  the  trial  for  it :  I  hope,  be  the  issue 
of  it  what  it  win,  it  shall  be  so  conducted,  as  to 
reflect  nothing  on  any  concerned  in  it ;  and,  I 
shall  only  add,  tbat,  could  I  suspect  that  the 
law  of  my  country,  or  the  court,  could  put  any 
on  the  paonel'sjury,  who  would  dverlook  their 
obligations  to  impartiality,  which  1  dare  say  is 
iropotsible  in  this  present  case,  1  would  put 
such  io  mind,  th^g  if  they  have  no  regard  to 
the  paonel,  they  should  regard  themselves ;  for, 
as  the  old  philosopher  said,  Nobody  is  happy 
before  he  die;  what  M  the  paonel's  fate  to- 
day, niav  be.  out's  to-morrow,  and  what  is  proof 
against  him,  may  be  against  another  long  after 
this.     Every  trial,  therefore,  though  it  pre- 
aently  affects  only  those  who  are  under  it,  is  in 
a  matdHal  sense  the  cause  of  those  who  do  try, 
of  the  public,  an^  of  posterity. 

My  lords,  having  said  so  much  in  general, 
(and  I  think  I  could  say  no  less)  it  should  be 
my  province  now  to  state  what  has  occurred  to 
ne  tor  the  defence  of  the  paonel  against  this 
indictment. 

And  here,  my  lords,  we  have  a  most  bar- 
barous, indeed  a  shocking  murder,  charged 
agatnsit  two  persons ;  but  with  this  material 
distinction  between  the  two,  that  the  one  is  by 
the  indictment  charged  as  the  actual  murderer, 
by  hioMelf;  no  mortal  along  with  him  at  the 
perpetradon  of  \$. ;  and  the  other  is  onj;;^  al- 
lodged  accessary  thereto,  as  having  been  in  a 
previous  conspiracy  with  the  murderer :  and 
the  pannel  now  to  be  tried,  is  this  conspirator. 

My  lords,  I  do  not  distinctly  see,  rron  the 
indictment  as  laid  against  Breck,  what  proof 
there  will  be  of  his  being  the  actual  murderer. 
I  should  at  present  imagine,  from  the  way  in 
which  the  atory  is  told,  that  there  can  be  no 
proof,  at  least  no  direct,  no  satisfying  proof. 
But  be  that  as  it  will,  one  thin^  I  am  sure  of, 
fron  the  nature  of  the  thing;  it  is  impossible 
there  can  be  any  direct  proof  of  a  conspiracy, 
to  which  only  the  two  persons  accosed  were 
privy :  and  therefore  it  u,  we  see  my  k>rd  ad- 
vocate has  very  properly,  and,  I  think,  very 
candidly,  as  1  said  before,  specified  his  charge 
of  accession  against  the  pannel,  into  these  cir- 
enmatances,froro  which  his  lordship  infers  the 
accession  or  conspiracy.  And  it  is  upon  the 
retevancy,  or  import  of  these  circumstances, 
wt  1  fall  to  speak  to  your  lordships.  For  it 
^Mtlo  be  imsgioed,  that)  by  dbputing  the 
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relevancy  of  the  indictment,  we  mean  to  call  in 
question  that  murder  is  a  crime:    and,  for  my 
owu  part,  I  as  little  contest,  that,  as  the  law  now 
stands,  the  charge  against  the  pannel  in  the 
general  proposition  of  the  libel  is  relevant,  that 
be  is  guilty,  actor,  art  and  part  of  the  murder 
of  Gleoure.   And  I  do  farther  admit,  that,  if  the 
pannel  has  been  accessary  to,  or  the  former  or 
contriver  of  a  conspiracy  for  perpetrating  this 
horrid  murder,  be  is  truly  as  much  art  and  part 
thereof,  as  the  actual  mnrderer:  nay,  were 
that  the  case,  I  should  not  hesitate  to  pro- 
nounce him,  if  possible,  a  greater  criminal  than 
the  miscreant  by  whose  hands  he  accomplished 
the  wicked  assassination.    But  it  is  my  busi- 
ness now  to  endeavour  to  shew,  that  the  cir- 
cumstances condescended  upon  in  the  libel,  anil 
on  which  I  must  suppose  the  proof  is  to  rest, 
are  not  lantatnount  to  the  general  charge ;  or, 
in  other  words,  that  the  premisses  of  the  indicti> 
ment,  supposing  tbem  true^  do  not  infer  the 
condiuion,  much  less  will  they  support  it, 
when  they  appear  in  that  light  which  I  hone 
the  proof  will  place  them  in,  divested  of  the 
romantic  dress  of  exaggeration,  in  which  fancy 
has -dressed  them.    And  when  I  attempt  this, 
1  own,  my  lords,  it  is  not  wiih  design  to  in- 
fluence your  lordships'  interlocutor;  for,  as  I 
have  already  admitted  the  general  propositioii  • 
of  the  libel  to  be  a  relevant  charge,  I  sitppose 
the  interlocutor  of  the  court  will  he  confined  to 
that.    It  was  the  custom,  not  many  years  ago, 
for  the  court  to  pronounce  special  interlocu- 
tors upon  isttch  indictments  as  the  one  now  un* 
der  consideration,  findmg  what  facts  or  circum- 
stances, if  proven,  would  infer  the  charge : 
but  your  lordships'  later,  and;  I  think,  better 
practice,  has  been  to  evade  that,  as  what,  if  it 
had  any  efl^Nst  to  influence  the  judgment  of  the 
jury,  did  in  so  fiur  deprive  the  pannel  of  his 
rightful  privilege  to  be  tried  b^  the  jury,  and 
not  by  the  court ;  or  as,  what  indeed  was  more 
likely  to  happen,  beiiig  a  thing  that  had  no 
effect  at  all,  as  the  jury  would  judge  over 
again  for  themselves,  what  the  conrt  badineptly 
judged  of  for  them.  I  say,  therefore,  my  lordf , 
I  do  not  speak  so  much  tor  your  lordships,  as 
fbr  the  jury  ;  willing,  so  far  as  I  can,  to  guide      ^ 
their  attention  to  where  T  apprehend  it  ought 
chiefly  to  be  fixed,  in  the  proof  the^r  are 
to  bear;  and  to  help  them,  if  I  can,  to  jud^ 
on  what  part  of  it  they  oug)it  to  lay  stress  m    ^ 
forming  an  opinion  of  this  cause. 

There  is  only  one  thing  which  I  must  sub- 
mit to  your  lordships,  and  which  1  shall  hut 
mention,  as  my  brother,  who  opened  the  de- 
fence, has  already  offered  it,  and  your  tordships 
may  hear  more  of  it  in  the  repl^  to  my  hiid 
advocate ;  and  that  is,  the  prejudicial  ^question 
how  far  the  panne],  charged  with  an  aooeasion 
to  the  crime  of  another,  can  be  tried  for  it,  till 
the  principal  is  first  discussed.  Your  lordships 
welt  know,  that  an  accessary  does  of  its  owa 
nature  foltow  a  priucipal ;  till,  then,  there  be  a 
principal,  there  can  be  no  accessary,  and  the 
principal  being  removed,  the  accessary  Is  also 
taken  away ;  and  thcrstbre,  till  the  onn  ii  con* 
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victed,  thera  is  oo  room  for  trvioff  tbe  otber ; 
io  like  manner  as  the  priocipaf  hSng  ^ojoit* 
the  accomplices  cannot  be  condemned.  That 
the  law  stood  formerly  so,  is  most  certain ;  as 
appears  from  many  authorities,  which  I  for- 
bear citing.  How  far  this  is  altered  by  the 
act  of  parliament,  intrpducipg  the  law  of  art 
and  party  will  be  sul^eci  to  the  judgment  of  the 
court,  where  I  leave  it  But  I  must  at  least 
inform  the  jury,  that,  however  the  law  stands 
in  this  matter,  it  is  undoubtedly  certain,  that 
they,  or  aaj^  jury,  cannot  convict  an  accessary, 
but  upon  Ibis  supposition,  that,  if  the  principal 
were  under  trial  before  them  they  would  con- 
vict bim,  '*  Quando  proceditur  contra  aliqoem 
ianquam  quod  prvstiterit  auzilium,  debet  con- 
stare  prittcipalem  deliquisse."  And  the  gentle- 
men of  the  jury  will  take  heed  to  this,  that  if 
they  shall  find  cause  to  convict  the  paniiel  upon 
the  evidence  that  shall  be  brought  before  them, 
they  do,  in  the  most  express  manner,  declare 
their  opinion,  that  BrecK,  and  no  other,  was 
the  murderer  of  G^ure.  Nor  must  they 
hold  sufficient  for  this  pnrpoie  the  presumptive 
oonvictton,  which  arises  from  his  fly  ing  justice, 
and  being  fugitate  and  outlawed  by  the  sen- 
tence we  h^ird  this  day  pronounced.  The 
law  says  expressly,  Thai  no  fogitatioo  of  a 
principal  if  to  be  held  for  a  conviction  against 
an  accessary ;  and  indeed,  why  should  it?  for 
the  coniessioa  of  the  prindpal,  were  he  now 
Ipere,  would  not  be  evidence  against  the  pantvil, 
and  much  less  must  his  absence  or  ruu-away 
have  that  effect  So  that  the  jury  must  hare 
consider,  that,  before  they  can  convict  the  pan- 
nel,  they  must  have  such  evidence  against 
Breolc,  as  would  condemn  him,  were  be  on 
trial.  And  so,  leaving  Mr..  Breck  till  we  see 
what  proof  comes  out  against  him,  the  question 
is  at  present,  upon  what  is  the  charge  of  the 
pannel's  euilt  founded  ?  or,  are  the  ctrcum- 
atanoes  aliedged  in  the  indiclment  sufficient  to 
anppor^  the  aocusation  of  art  and  part  against 
the  paonel  f 
And  here,  my  lords,  I  do  not  propose  to  en 


tertaio  your  kirdshins  with  a  nice  disquisition 
on  the  law  of  art  and  part;  suffer  me  only,  in 
three  words,  to  mention  that,  so  far  as  1  can 


,  oompeehend  by  the  law  of  Scotland,  art  and 
Jiart  is  inferred  from  circumstances  antecedent 
to,  ooneomitant  with,  or  subsequent  upon  the 
actual  oommiiston  of  a  crime.  Now,  my  lords, 
when  1  look  to  the  indictment  before  me,  I  am 
able  only  to  perceive  two  facts  condescended 
upon,  frpm  which  the  pannel's  accession  to  this 
munler  is  to  be  infened ;  the  clothe^  alleged  to 
be  furnished  by  the  pannel  to  Breck  before  the 
murder,  as  a  disguise  to  commit  it  in,  and  the 
laoney  sent  him  after  the  action,  to  enable  him 
to  go  eff  the  country.  These,  I  say,  my  brds, 
are,  so  Ihr  as  it  appears  to  me,  the  only  two 
Qonsidnable  circumstances  to  infer  accession : 
far  your  lordships  will  observe,  there  is  an  ab« 
solute  blank  aa  to  the  principal  period  in  which 
guilt  ought  lo  appear,  the  actual  commission  of 
the  crime ;  at  least,  so  far  as  1  can  gather, 
thorn  ie  aol  one  concomitant  circuoMtance  al- 


leged against  the  pannel,  wkkh  eonnecte  with 
the  actual  murder.  And  as  for  the  circum- 
stance of  the  pannel's  sending  the  money  to  a 
certain  place,  where  as  would  appear  from  the 
'indictment,  be  had  no  access  to  know  that 
Breck  was;  as  to  that,  1  sav,  and  some  ones 
of  lesaer  moment,  which  I  likewise  take  notiee 
of,  I  take  them  to  be  desi^neil  as  a  key  to.  ex- 
plain into  a  connexbn  with  the  murder,  the 
two  facts  already  mentioned,  by  shewing  a 
previous  knovrledge  of  the  murder,  which  the 
facts  themselves  do  not  import,  and  yet  with* 
out  which  they  have  no  weight  Upon  these 
two  cardinal  facts,  then,  attempted  to  be  sup- 
ported by  the  other  lesser  circumstances,  in  my 
apprehensiou,  lies  the  burden  of  the  prosecutors 
diaige.  And  1  will  beg  leave  to  say  a  few 
wor£  to  each  of  them. 

But,  before  particulars,  give  me  leave,  my 
Iprds,  as  shortly  as  I  can,  to  make  an  observa- 
tion or  two  upon  the  nature  of  proof*  in  general. 

And,  my  lords,  1  think  it  is  a  common,  but  a 
well'feuoded  maxim,  derived  from  better  au- 
thority than  mine,  that,  in  proportion  to  th« 
greatness  of  a  crime,  ought  the  strength  of  tho 
proofofittobe.  The  hijifher  a  crime  is,  and 
the  deeper  it  draws  in  its  oooseouenoss,  so 
mnch  the  clearer  and  stronger  ought  the  evi-* 
deoce  of  it  to  be ;  and  indeed  justly  ;  for,  I 
hope,  bad  as  men  are,  corrupted  as  homaK 
nature  is,  it  is  not  come  that  length,  that  vica 
is  natural  to  mankiud.  1  rather  persuade  my- 
self, that  it  costs  some  pains,  by  rooted  habits^ 
to  evtinffuish  the  sparks  of  reason,  which  are 
the  seeds  of  virtue.  Here  then,  m^  k»ds,  is  a 
crime  of  so  enormous  a  size,  that  it  is  afanost 
too  bijjf  to  believe ;  murder,  deliberate  murder, 
assassmatioo  iu  face  of  the  son,  in  defiance  of 
all  tew  and  government  What  pioof  should 
tlieu  be  expected  of  so  moustrous  an  offence  P 
That  one  should  sit  dovin  deliberately  and 
coolly  to  form  a  conspiracy  of  bereaving  ano- 
ther of  his  life,  in  so  horrid  and  barbarous  a 
manner ;  what  degree  of  flagitiosity  must  not 
be  proved  to  suppose  one  capable  of  it  f  Sure, 
thou^  many  circnmstances  be  brought  to 
establish  a  presumption  of  p^ilt,  yet  to  Gslievo 
it  is  no  easy  matter*  Must  it  then  depend  upoa 
guess-work.'  Is  it  to  be  tried  upon  questioua- 
ole  evidence  ?  or,  is  a  jury  to  be  persuaded  into 
it  by  art  ?  No,  there  must  be  the  most  palpable 
and  incontestible  proof;  and«  unless  tbeevi<« 
dence  is  full  and  plain,  no  credit,  I  will  venture 
to  say,  can  be  given  to  so  black,  so  detestahle, 
and  so  unnatural  a  charge.  Jt  woukl  almost 
require  to  see  ther  blood  of  the  innocent  reekinj^ 
on  the  hands  of  the  guiltv.  But  what  have  wo 
here?  Presumptions  built  upon  presnmptioos  ; 
suspicions,  and  these  suspicions  sopporte4 
by  others ;  suspicions  without  proof,  nay  die- 
proved.  We  have  first  to  get  over  the  belly  oC 
a  good  fair  character,  which  this  pannel  Uad 
the  happiness  to  possess,  a  blameless,  moiul 
life  in  private.*  And,  should  he  all  at  once  havo 


*  There  is  a  tradition  that  here  the  LorA 
Justice  General  lAtcmipted  Six.  Mackinteshr 
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d«rialed  so  far  from  the  paths  of  firtne  ?  ConkI 
be  so  tuddenly  shake  off  a  regard  to  all  that  is 
ncred  ?    I  shonld  have  ezpe<^  to  hare  beard 
urged  against  this  pannel^  the  abandoned  dis^o- 
Intettess  of  his.  manners,  the  barbarity  of  his 
nature,  Uial  his  life  was  one  continued  course  of 
wickedness ;  in  short,  every  part  of  his  charac- 
ter devoted  to  murder ;  that  he  was  one  inured 
to  the  practice  of  it,  and  distinguished  by  the 
most  consummated  guilt :    yet  not  one  of  these 
cireumstances  so  much  as  alleged  in  all  this 
ajfgravated  charge;    and  for  a  good  reason, 
▼iz.  That  the  contrary  is  well  known  to  be  true 
by  the  prosecutors  themselves.  Next,  my  lords, 
when  we  seek  for  a  cause  of  such  a  malice  as 
could  produce  this  crime,  we  find  a  cause  that 
never  subsisted  ;   a  cause  noways  adequate  to 
the  effect :    resentment ;  for  what  ?   For  ao- 
csepting  an  office  which  somebody  must  have 
got ;  and  none  could  have  made  a  more  favor- 
able  use  of,  for  the  friends  of  the  pannel,  than 
this  gentleman  did :  ( for  which  reason  they  will 
be  proved  to  have  been  in  good  friendship  long 
after  that;)  resentment  for  turning  out  some 
tenants  from  an  estate  forfeit  to  the  crown; 
irrecoverably  lost  to  the  fsroily  with  which  the 
paDnel  was  connected.   This  is  the  foundation; 
and  what  is  the  superstructure .'  Of  a  piece  with 
it  truly.    Why,  the  murderer  had  on  a  coat  of 
the  pannel's  w'hen  he  committed  the  brutal  ac- 
tion, and  got  money  from  him  afler  it.    Here 
is  the  proof;  a  circumstantiate  proof  it  is  called. 
My  lords,  I  have  no  objection  to  circum- 
stantiate proof;  what  the  law  calls  ai^umenta- 
tive  evidence.    I  do  admit,  that  it  is  a  legal  and 
proper  sort  of  evidence,  as  much  as  direct  proof 
oy  witnesses.    Every  thing  is  legal  evidence, 
tfiat  is  such  real  and  certain  proof  as  ought,  in 
natural  justice  and  equity,  to  be  received  :    for 
what  is  evidence  of  a  fact,  but  such  testimony 
as  the  nature  of  the  case  requires  to  induce  a 
moral  certainty  of  the  thing  testified  P    And  an 
ailment  is  nothing  else  than  what  gives  faith 
or  credit  to  a  thiue  in  itself  doubtful,  which 
perfectly  agrees  with  the  law  definition  of  proof 
or  proving,  which  is  fidem  factre,    I  will  ad- 
mit  further,   that  circumstantiate   evidence, 
when  clear,  is  perhaps  the  most  satisfying  and 
convincing  proof  of  any.    Circumstances  are 
inflexible  proofs :  they  wilt  not  bend  to  the  in- 
dtnation  of  parties:    wimesses  may  be  mis- 
taken, may  be  corrupted :    things  can  be  nei^ 
ther ;  and  therefore,  so  far  as  they  go,  deserve 
unlimited,  unreserved  faith. 

But  then,  my  lords,  the  circumstances  must 
be  clear,  certain,  and  well  connected :  no  blank 
in  the  chain,  else  all  goes  for  nothing:   the 

■> 

vgiog  with  much  vehemence,  that  a  fair  cha- 
racter'and  blameless  moral  life  could  not  belong 
to  any  man  who  bad  been  in.  rebellion  against 
his  king;  and  that  Mr.  Mackintosh  in  the 
warmth  of  the  moment  ivpresented  to  his  grace, 
that  it  might  be  very  difficult  to  say  how  many 
of  the  Argyles  had  been  in  rebellion  against 
their  kings.  See  a  note  to  the  deposition  of 
Donald  Campbell  of  Airds,  in  the  Proof. 
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ai^^mebtfl  most  be  perspicuous,  nervoos,  and 
conclusive.  The  same  law  that  has  .said, 
"  crimina  posse  probari,  vel  testibus,  vel  docu- 
mentis  aut  indiciis,"  as  it  requires  **  idonei 
testes,*'  so  does  it  "  documents  apertissima, 
indicia  indubitata,  luce  meridian^  clariora." 
We  must  therefore,  my  lords,  carefully  distin* 
guinh  between  circumstantiate  or  srg^men- 
tative  evidence,  and  bare  presumption  or  even 
probability ;  much  more  suspicion  and  con- 
jecture, with  all  which  it  has  a  near  affinity, 
and  is  therefore  apt  to  he  confoanded  with 
them  ;  for  they  all  depend  on  facts  or  circum- 
stances. But,  says  our^reat  criminal  lawyer^ 
sir  George  Mackenzie,  cnmes  cannot  be  proved 
by  presumptions ;  for  presumptions  are  only  , 
founded  on  verisimilitude,  and  what  may  be, 
may  not  be;  whereas  all  probatH>ns,  especially 
in  criminals,  should  be  infallible  and  certain  ; 
"  conclosio  semper  debet  sequi  debiliorem  par* . 
tem  :*'  If  otberways,  says  he,  judges  (or  juries 
uow)  would  be  arbitrary.  Probabilities,  again, 
says  a  good  reasoner,  twenty  of  them  altowed 
to  he  such,  are  not  equal  to  one  matter  of  fact 
well  attested  :  they  may  strengthen  the  fiwt, 
but  cannot  supply  it :  they  cannot  be  evideooa 
themselves,  bocause  one  probability  may  be 
set  vmnaX  another,  and  so  mutuafiy  destroy 
the  rorce  of  each  other:  and  as  for  suspi- 
cions and  conjectures,  who  will  pretend  a  right 
to  indulge  them,  where  life  and  fortone  are 
concerned  ? 

Guarding  then,  my  lords,  against  these  things 
which  are  ready  to  mislead,  let  us,  and  let  the 
jury,  my  lords,  examine  cautiously  and  can- 
didly the  circumstances  I  mentioned,  on  which 
the  burden  of  the  indictment  lies :  let  us  see 
if  they  spproach  a  proof;  if  they  do.not  more 
participate  of  the  nature  hardly  of  presump- 
tion, not  at  all  probability,  rather  suspicion  and 
conjecture ;  or  if  they  amount  to  a  solid  and 
substantial  circumstantiate  or  argumentativa 
evidence. 

My  lords,  I  mentioned  first  the  clothes  c 
and  permit  me,  my  lords,  onoe  more  in  ge- 
neral to  observe  upon  this  circumstance,  as 
well  as  the  others  that  follow,  that  1  do,  with 
great  submission,  apprehend  they  derive  their 
whole  weight  from  a  belief  of  the  pannel's 
guilt,  which  it  is  indeed  very  natural  to  enter* 
tain  from  such  circumstances  as  he  now  ap- 
pears in.  The  indictment  sets  out  with  laying 
down  this  crime  in  the  most  ugly  colours,  as  - 
indeed  it  justly  does  deserve ;  and  then  sub- 
sumes, that  the  pannel  is  guilty  of  it ;  and  I 
venture  to  say,  that,  take  away  the  iofluenca 
which  too  easy  a  credit  to  this  first  position 
gives  to  what  comes  after,  all  the  circum- 
stances brought  to  support  the  charge  will  in 
a  great  measure  lose  their  force ;  so  that  tho 
assertion  of  the  charge  is  the  very  thing  which 
supports  the  circumstances  addkioed  to  prova 
it,  than  which  nothing  can  be  a  more  false  pir- 
cle  of  probation.  Prejudice,  my  lords,  is  like 
a  jaundiced  eye,  or  a  magnifying  glass.  To 
the  first,  every  thing  it  looks  at  ap|ieara  yel- 
low ;    and  the  kst  to  appearance,  increases 
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the  bttlK  of  «Tery  6bj^t  to  fvhieh  it  \t  applied. 
Jdat  M  pr<!jtidice  (Jisdoloiii^  cfvery  circuni- 
^tADCt^,  tornsthe  nro^  trivial  into  someCbini; 
of  importamce,  artd  vtOkta  what  is  in  itself 
iitdifferent,  a  ptoof  of  ^iiilt.  Can  the  troth 
or  this  appear  more  verified  in  any,  tlian  it  is 
id  the  present  case? 

My  lords,  I  will  not  repeat  the  trae  fkct,  as 
yonr  lordships  hare  already  heard  it  opened, 
witfi  respect  to  the  clothes:  bad  it  been  that 
Breck  bad  redify  receired  them  from  the  pan- 
nel,  6ure  that  of  itself  woald  not  htfVe  proved 
the  pannePs  accession  to  a  murder  committed 

5r  Breck  at  the  distance  of  so  many  days, 
itt  has  it  any  wei^it  at  all,  this  circumstance, 
as  it  Has  been  told  year  lordships,  and  as  it  will  be 
proted  to  btivefn  fact  happened  ?  A  nftan  comes 
to  my  hnase,  and,  without  my  knowledge,  pats 
ofc,  and  goes  away  with  mv  clothes;  and 
when  wearing  these,  a  murder  is  comroitted: 
must  I  be  accessary  to  this  inurder,  of,  most 
I  be  presumed  accessary  to  it  ?  Breck,  your 
lordships  hear,  was  in  i.Be  of  changing  his 
dress :  he  bad  b^en  six  weeks  at  one  time  in 
Hannoch  with  these  very  clothed  ;  and  becanse 
he  &as  them  upon  hitn  again  at  the  nn- 
lockj^  period,  must  the  panoel  tor  that  be 
guilty  with  him  ?  My  Tords,  we  have  heard  of 
vifhins  borrowing,  stealing  clothes,  assdming 
charAtfers,  fbigning  voices,  and  such  Uke 
things,-  when  about  to  coibmit  crimes,  of  pur- 
pose to  deceive,  and  to  throw  the  suspicion  of 
guilt  oflT  from  themselves  upon  the  innocent. 
But  surely  these  are  dangerous  circumstances, 
and  wotild  need  to  be  supported  by  better  proof, 
bdR>re  the  fife  of  any  man  was  taken  awAy 
upon  them  ;  or  indeed  what  man  is  safe  P  It 
Will  not  avttil  that  we  keep  ourselves  safe,  so 
long  as  it  is  in  the  power  of  others  thus  to 
bring  us  into  danger.  Every  man  must  so  be 
at  the  mercy  of  others,  and  those  of  the  vilest 
of  mankind.  The  libel  indeed  says,  the  pan- 
uel  furnished  Breck  with  his  clothes  ;  but  how 
is  that  to*  be  proved  ?  Did  the  pannel  give  him 
them  P  No,  my  lords,  we  shall  prove  he  took 
them,  and  Went  With  them  from  the  pannel's 
house,  Wb^n  he  was  not  there,  when  he  knew 
nothing  of  it:  But  though  be  had  known,  as 
he  did^  on  fUrmer  occasions,  or  thou|[^h  he 
bftd  with  his  own  hands  given  them  to  Breck, 
Would  it  have  been  proof  against  the  pannel? 
I  cannot  imagine  it.  I  might  admit,  that  had 
Breck  never  befbre  changed  his  dress  at  the 
pknnel*B  boose,  "liad  this  been  the  first  time,  it 
might  hav6  been  a  circomstance,  and  but  a 
weak  one  too,  from  which  to  preslime  guilt 
ag^aiost  the  pannel :  but  when  he  bad  been  in 
use  of  dding  it,  does  there  from  thence  arise  so 
much  as  a  distant  suspicion  against  the  pan- 
nel? Whatever  effect  it  may  have  a^airfst  Breck 
to  presuide  that  wicked  design,  which  I  shall 
at  preseht  take  for  granted  he  soon  thereafter 
executed,  (to  presume  it,  I  say,  against  him) 
that  ht  changed,  at  so  critical  a  conjuncture, 
bis  dress;  yet  sure  it  can  have  tto  influence 
against  the  pai\pel,  who,  till  it  is  better  proved, 
tSBBOt  be  supposed  pri^y  to  so  horrid  an  under- 
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taking:  in  Bi'eek.  And  tMs,  my  lords,  pistv  me- 
in  miftd  to  make  a  uisttncfion,  which  I  shoakf * 
have  niatle  sooner,  that  is,  betwixt  Breek  smi' 
the  pamiel.  And  1  most  t»H  upon  the  jury 
carefully  to  separate  the  parts  of  this  indict- 
ment, which  refer  to  the  one  and  to  the  other;' 
for,  when  they  are  coofounded  together,  one,  ia 
reading  or  hearing  it,  is  extremely  apt  equally 
t6  apply  the  effi!et  of  all  the  circumstances  ti^- 
both.  The  indictment  has  so  chequered  theot 
through  other,  that  it  costs  some  pains  to  dis- 
tinguish them,  and  lay  to  the  door  of  Breck, 
and  of  the  pannel,  what  separately  applies  to 
each,  and  seems  to  support  the  different  charg^es 
against  them.  To  shew  the  necessity  of  thi^ 
1  will  but  mention  one  paragraph  of  the  libel, 
where  this  confusion  manifestly  prevuls.  It. 
is  there  first  said,  that  Breck  havmg  come  to 
the  paonel's  house  on  the  Monday  evening, 
James. Stewart  the  pannel  was  informed  by 
fanm,  (Breck)  or  by  his  son  Cbarleii  Steward 
or  1^  Fasnacloich's  daughter,  of  Glennre'a  mo* 
tkms  and  resolutions.  And  then  it  immediately 
follows,  "  And  there,  after  receiving  such  adi- 
vice,  in  the  evening  of  the  same  day,  the  said 
AlhLu  Breck  Stewart  laid  aside  his  own  clothes* 
&c."  So  your  lordships  see,  that  first  Breck 
i^sald  to  inform  the  pannel,  and  then  Breck's 
receiving  such  advice  or  infbrmation  from  the 
pannel,  (just  inverting  the  thing)  is  laid  down 
as  the  spring  of  BrecK's  actions,  with^a  design, 
as  is  niain  to  extract  guilt  against  the  pannel, 
from  bis  giving  information  to  Breck,  which 
produced  bis  action,  when  it  was  truly  Breck 
himself  that  informed  the  pannel,  as  the  hi- 
dictment  first  asserts.  This,  my  lords,  may 
be  an  inaccuracy  in  wording  the  indictment ; 
but  it  is  not  for  that  1  observe  it :  I  mention 
it,  that  the  jury  may  see  how  carefnlly  they 
Ddust  consider  and  weigh  every  branch  of  this 
complex  charge,  as  being  heedless  to  one 
branch  or  circumstance  may  have  bad  efiect. 
And  sorely  it  is  evident  in  this  particular,  that 
the  weight  of  the  circumstance,  as  laid  against 
the  pannel,  wholly  flies  off  by  a  just  attention 
to  the  erroneous  connection  of  the  fact  as  Dar" 
rated. 

There  is  another  circumstance  of  the  indict- 
ment, which,  though  it  does  not  fall  so  directly 
within  my  present  view,  I  cannot  omit  tafking 
notice  of  it,  as  it  comes  across  my  thought ; 
it  is'as  to  the  pannel's  behaviour,  when  the 
murder  of  Qlenure  was  first  notified  to  him  by 
Glenure's  servant.  It  is  said  the  pannel  ap- 
peared noways  surprised  or  conoerrped.  Alas! 
my  lords,  what  such  proof  of  guilt  is  this?  We 
have  seen  doubtful  actions  by  the  help  of  in- 
nuendoes construed  criminally  ;  but  to  give 
that  in  evidence  which  was  neither  said  nor 
done,  to  construe  silence  into  {^oilt,  is  entirely 
new  ;  and  the  author  of  this  invention  will 
deserve  the  fXoty  of  the  discovery :  this  is, 
indeed,  to  conjure  one  into  a  crime.  My  lords, 
1  could  venture  to  invert  the  proposition,  if  the 
gentlemen  please,  and  maintain,  tbat  a  contrary 
l)eliaviour,  to  any  remarkable  degree,  would 
have  been  more  suspicious,  *  Tremor  eat  sig-^ 
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<  muB  ondli/  or  in  the  words  of  the  prorerb  of 
oorowo  ODuntry,  The  greatest  thief  cries  firit,  fy. 
Bat,  my  lords,  the  fecT  is  different  from  what 
is  ID  the  libel.    It  will  be  pro?ed  to  yoar  lord- 
ships mod  the  jury,  that  the  panndy  opoo  re- ' 
oeif  iDg  this  piece  of,  I  most  call  it  melancholy ' 
«ew8,  expressed  to  the  messenger  a  decent' 
«Mioem  and  regret,  though  little  4lid  he  think 
nt  that  time,  that  his  beha?iour  then  would.now 
be  brought  into  judgment  aganst  him. 

Of  the  same  kind  with  this,  my  lords,  is  an- 
other circumstance,  which  I  remember  in  the 
indictment  (for  1  cannot  go  throi^h  them  all ;)' 
•and  that  is,  a  letter  of  the  pannels  .to  one 
Charles  8lewart,  relating  to  the  price  of  milk- 
cows. — 1  confess,  my  lords,  it  is  to^me  myste- 
jrioos  yet,  what  import  this  letter  is  of  as  a  proof 
.against  the  pannel.  If  it  is,  that  the  sol^ect  of 
itlsiuspeoted  to  be  fictitious,  that  we  shall  be 
able  to  prove  real.  But  what  coonezion  has  it, 
with  the  charge?  I  own  I  cannot  find  it  out. 
It  would  appear  to  me  that  this  letter  must  suf- 
fer torture,  and  not  a  little  of  it,  before  any ' 
thing  can  be  squeezed  out  of  it  against  the  pan- 
aeL  It  pots  me  in  mind  of  a  say  iog  of  a  great , 
but  very  wicked  politician,  cardinal  Manarioe, 
who  is  said  to  hare  boasted,  that,  if  he  bad  but 
anro  lines  of  a  man's  writing,  with  a  few  circom- 
.atasces  attested  by  witnesses,  he  would  cut  off 
«Qy  man's  head  when  he  pleased.  Thank 
iSod,  we  bseathe  in  a  climate  differeot  from  the 
one  that  pontiff  ruled  in :  and  I  hope  we  do  not' 
delight  in  blood  so  much  as  to  adopt  his  cruel 
acheme. 

These  things,  my  lords,  I  have  thrown  out 
hy  the  way  ;  hot  as  to  what  I  was  upon,  the 
^rcofldstance  of  the  clothes,  I  shall  only  add, 
that  as  it  is  in  truth,  it  appears  of  no  weight  at 
ail ;  and  bad  it  been  as  in  the  indictment,  I 
should  have  thought  it  a  circumslaoee.^eatly 
4oo  thin  and  slender  to  build  any  thing  upon.    . 

There  only  then  remains  the  other  circum- 
stance of  the  money,  which  is  posterior  .to  the 
jnorder:  tor,. as  1  have  already  had  occasioo  to 
observe,  I  do  not  discover  a  concomitant  circum- 
-stance  aUedged,  unless  the  arms  be  pointed  at 
for  this  purpose ;  as  I  observe,  there  are  tivo 
'^Bs  mentioned  in  the  list  of  evidence,  as  found 
concealed  near  the  pannel's  house,,  and  which 
possibly  the  prosecotors  will  attempt  to  prove 
to  havcbeen  those  which  the  indictmeo't  says 
Bieck  had  brooght,  or  caused  to  be  brought  to 
the.  place  of  the  murder.  Were  any  thing  of 
this  to  be  proved,  I  shall  fairly  admit  jt  would 
iie  a  strong  circumstance,  as  it  is  one  ef  these 
very  things  which  the  law  points  out ;  *  0|iem 

*  lori  qui,  cum  cikniui  patrato  noa  iaterfnerit, 

*  ferramentatamen,  tela,  venenaoommodaverit, 
'*  seiens cujus  rei causA  oomosodaret.'    But  I. 

cannot  see  where  the  proof  of  any  thing  like  this 
can  arise.  It  does  not  appear,  that  any  guns 
were  foond  at  the  place  of  murder.  I  think  it 
is  presoniable  the  murderer  would  carry  his 
arssa  with  him,  after  unng  them  to  bis  wicked 
.jpurpose.  And  as  for  these  finyid  conceded 
•Mar' the  pannel's.boiwe,  we  sre  iostmclodto 
say,  they  wcm  in  the  panners  hooier«t?thei 


time  of  the  munder,  and  were  hid  after  it  for 
fear  of  an  apprehended  search  for  arms,  by  .tho 
military  that  was  expected  to  come  into  thf 
country. 

This  therefore  I  leave  ujran  Abe  proof,  ^nd 
shall  now,  io  a  word  or  two,  takejaolice  pf  fi^^ 
money  sent  .by  the  funnel  to  Breck  oilier  tbp 
murder.  And  here,  my  lords,  I  must  be  .al- 
lowed to  observe,  in  the  first  plytce,  what  ar 
Geoige  Madkensie's  doctrine  upon  this  uoi|^ 
is.  His  words  are,  sect.  7,  (tit.  Art  and  Pact) 
<<  assistance  given  after  the  criine  is  coipmilted, 
scarce  deserves  the  name  of  assistance."  And 
cites  an  authority  for  this  opinion.  I  will  ad- 
mit, my  lonk,  that,  if  this  pannel  did,  knowing 
Breck  to  bethe  murderer  of  Glenure,  adoiir 
uister  help  to  ,his  escape,  by  furnishing  hiio 
with  money,  he  did  a  very  wrong  thing  ;  per* 
haps  was^ilty  of  an  offence,  wbicfi  the  law 
would  punish.— 'But  it  is  an  offence  quite  dif- 
ferent from  that  of  accession  to  the  murder,  it 
is  a  species,  of  crime  by  itself;  and,  as  my  lord 
advocate  has  not  laid  his  prosecution  for  tba^ 
we  have  nothing  to  do  with  it.  At  the  san^s 
time,  my  lords,  however  wrong  such  a  conduct 
might  have  been,  yet  it  could  admit  of  an  ex- 
cnse.  Your  lordships  have  heard  this  Brei^ 
was  the  panners  rehUion,  He  had  been  }m 
pupil,  brought  up  in  his  frmily  till  he  went 
mto  the  king's  aervioe  as  a  soldier ;  aiid  we  all 
know,  my  lords,  the  strength  of  compassion  op 
such  occasions,  especially  tp  oi|r  frioods,  it 
would  perhaps  be  bard  to  punish  for  it.  Thp 
worthleasness  of  our  relations  dqes  not  at  once 
dissolve  the  ties  of  nature ;  none  of  us  can  hfi 
sore,  but  we  may  have  a  wickied  sou  or  a  |^ro- 
tfaer;  and,,  in  a  case  of  this  sort,  it  would  bo 
natural  to  wish  to  help  him  out  of  the  way; 
perhaps  it  wouki  be  wrong,  but  such  is  thfe 
known  force  of  natoral  ties,  and  it,  at  least,  lea- 
sens  the  crime.  However,  here,  my  lords,  th^ 
case  does  not  apply  ;  for  we  absolutely  deny, 
that  the  pannel  knew  any  thing  of  Breck'a 
guilt;  and  .such  knowledge  can  never  ba 
presumed;  he  knew  the  situation  he  w|^ 
in  as  a  deserter,  and  the  hazard  of  it, 
when  the  military  were  coming  ipto  the 
country  to  make  a  search :  and  to  be  sure,  had 
he  been  catched  by  the  military,  they  would 
have  saved. your  lordships  the  trouble  of  trying 
Urn,  supposiog  him  to  be  goil^  •  i^  conrt- mar- 
tial wouU  have  made  short  work  with  him, 
unless  it  had  been  (as  likely  it  mi^ht)  thought 
more  for  the  end  of  public  jastice,  to  roal^ 
himouffer  lor  so  flagrant  09  offence,  as  this, 
than  to  hang  him  as  a  deserter.  It  was  lor 
ibis  reason,  my  loi^ds,  and  not  frMm,any  know- 
ledge of  his  guilt,  that  the  pannel,  uppnBreck'a 
message  to  that  purpose,  as  your  .lordships 
have  heard,  sent  him  (be  money  to  epable  him 
to  get  off  the  country,  and  go  where  bis  basi- 
aess  called  him ;  hisbusioess,  I  say,  my  lords  ; 
hut  at  the -same  time  Icall  it  his  illegal,  hw 
juanatural  business,  as  an  en«imy  to  his  coun- 
li^y,  and  a  traitor  to  his  ki^g.  And  as  to  tlia 
oiocusMlanoe  which  l  forvk^rly  noticed,  .«a 
lending  to|ttiat'OUtlho|>«aael'spc«riot^s  know* 
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ledge  of  Breck'8  motions,  by  his  knoiviiig 
where  to  send  the  money,  tbouffh  he  bad  no 
access  to  see  Breck  after  the  murder ;  as  to  this, 
J  say,  my  lords,  your  lordships  see  no  stress 
can  be  laid  upon  it,  when  you  have  heard  that 
it  was  by  a  menage  from  Breck  that  the  pannel 
learned  his  motions:  so  that  still  something  is 
desiderate  here,  whereon  to  fix  that  circum- 
stance, upon  which  alone  depends  the  pan- 
Del's  accession,  to  wit,  his  foreknowledge  of 
the  murder. 

My  lords,  I  ha?e  finished  what  occurred  to 
me  on  the  circumstances  of  the  indictment ;  and 
I  am  unwilling  to  weary  your  lordships. 

I  forbear  entering  upon  the  boninan's  con- 
rersation  with  Breck ;  that  is  but  one  man's 
atoiy  of  what  another  said.  It  is  but  bearing  a 
hearsay,  or  rather  less ;  and  I  know  no  law, 
no  rule,  it  rather  seems  contrary  to  all  rule  of 
evidence,'  that  one  should  suffer  for  what  ano- 
ther said  of  him  ;  and  that  the  rery  guilty 
person,  as  is  here  supposed.  If  he  did  say  so, 
It  might  be  to  throw  the  suspicion  off  himself 
with  the  better  grace :  but,  be  it  as  it  will,  it 
can  be  no  evidence  against  the  pannel. 

There  is  but  one  other  thing  in  the  indict- 
ment, which  we  have  to  finish  this  doubtful 
evidence,  if  it  can  be  called  so  much,  and  that 
is,  the  threatenings ;  but,  as  they  are  libelled  in 
general,  I  cannot  argue  upon  them ;  nor  has 
the  pannel  any  opportunity  to  disprove  them : 
they  must  therefore  be  lef^  till  the  evidence  is 
concluded. 

My  lords,  I  have  said  what  I  could,  from 
fluch  nelps  as  were  in  my  way,  upon  the  nature 
and  import  of  this  sort  of  evidence  which  is 
now  before  us.  I  shall  only  say  further  on  it, 
that  this  sort  of  evidence,  when  imprudently 
handled,  may  be  resembled  to  the  monstrous 
machine  for  making  havock  of  enemies  which, 
when  invented  by  a  subject,  was  wisely 
amothered  in  the  birth  by  the  governor,  lest, 
however  convenient  it  might  be  when  used  for 
him,  he  might  come  one  day  to  regret  the  in- 
vention, when  he  found  it  applied  against  him- 
•elf.  And  as  to  this  particular  case,  I  take  it, 
that  every  individual  circumsUnce,  as  laid  in 
the  indictment,  so  far  as  we  know  of  it,  will  be 
unsupported  with  evidence ;  that  all  put  toge- 
ther do  not  amount  to  the  charffe.  I  think 
there  are  no  grounds  for  any  priTate  opinion 
4if  the  pannel^i  guilt,  but  what  arise  from  pre- 
judice only.  1  think  prejudice,  or  even  opi- 
nion, hasnothin|f  to  do  with  judicial  proceed  • 
ings.  It  is  the  iudsfment  that  must  acquit  or 
condemn ;  and  tBht  must,  can  only  be  founded 
on  evidence,  on  proof,  not  on  suspicion  or  pre- 
sumption. 

I  shall  now  Uke  the  liberty  to  read  to  your 
lordships,  and  the  jury,  the  words  of  a  great 
criminal  writer  on  the  common  law,  when 
treating  on  the  suUect  of  argumentative  evi- 
dence. Math,  de  Crim.  ad  Tit.  15,  Cap.  6. 
He  is  speaking  of  arguments,  and  says,  "  Ai^ 
^mentum  est  necessarinm,  cujna  conseouen- 
tia  est  necesshria,  ?eluti  coivisse  etm^quas 
F^nt ;  cottiingCDi,  cnjus  confequentia  est 
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probabilis,  veluti  coedem  fecisse  qui  cruentatut 
est"  Then  he  adds,  "  Oontiogentia  argu-* 
menta,  quamvis  siogula  fidem  non  fkciant, 
plura  tamen  conjuncta  crimen  manifestarepos* 
sunt.  Hsec  appellant  urprspsumptiones;  prse- 
sumptio  enim  nihil  aliud  est,  qaam  argnmen- 
tum  verisimile  comrouni  sensu  uerceptum,  ex 
eoouod  ^lerumque  fit,  aut  fien  intelligitnr  :** 
And  he  gives  the  following  example  of  an  argu- 
mentative evidence  which  may  condemn, 
which  I  beg  the  jury  will  attend  to,  '*  Occtsus 
est  kalendis  Moeviuti ;  Titius  perempti  inimt* 
cus  fuit  eidem  sepius  non  solum  interminatus, 
sed  et  insidiatus  est:  cum  deprehenderetur 
iisdem  kalendis  in  loco  ccedis  cruentatus  cum 
gladio  cruento,  ad  mensuram  vuloeris  fhcto, 
toto  vultu  expalliiit,  interrogatus,  nil  respondtt, 
trepide  fugit.  Hie  singula  (says  our  author) 
quidem  argumenta  infirmiora  sunt,  universa 
tamen  csedis  auctorem  Titium  evidenter  desig* 
nant."  And  I  most  hesrtily  a^^ree  wifh  the 
doctrine,  and  shall  leave  it  to  the  jury  to  judge, 
how  far  the  proof  brought  against  the  pannel 
comes  up  lotnis  standard. 

1  shall  conchide  with  laying  before  the  jury 
the  words  of  a  great  jud^e  and  lawyer  of  our 
own  country,  on  an  occasion  somewhat  similar 
to  this.  It  is  part  of  my  lord  Cowper's  speech 
upon  the  bishop  of  Rochester's  trial,  where 
the  evidence  depended  on  circumstancer,  as  it 
does  here.  His  lordship  says,  **  The  wisdom 
and  goodness  of  our  law  appears  in  nothiofj^ 
more  remarkably,  than  in  the  perspicuity,  cer- 
tainty,  and  clearness  of  the  evidence  it  requires 
to  fix  a  crime  upon  any  man,  whereby  his  life, 
his  liberty,  or  his  property,  can  be  concerned : 
herein  we  glory  and  pride  ourselves,  and  are 
justly  the  envy  of  all  our  neighbour  nations. 
Our  law,  in  such  cases,  requires  evidence  so 
clear  and  conrincing,  that  every  by-stander, 
the  instant  he  hears  it,  must  be  fully  satisfied 
of  the  truth  (and  cerUiOty)  of  it.  It  admits  of 
no  surmises,  innuendoes,  forced  consequences, 
or  harsh  constructions,*  nor  any  thing  else  to 
be  offered  as  evidence,  but  what  is  real  and 
substantial,  according  lo  the  rules  of  natural 
justice  and  eqoitj.'^f 

These  are  my  lord  Cowper's  words  as  we 
have  them  given  us.t  ("  it  is  very  trde,  the 
judgment  of  the  House  of  Lords  went  against 
his  lordship's  opinion  in  that  question ;  but  I 
must  presume  that  the  judgment  of  that 
august  assembly,  though  against  his  opinion, 
proceeded  upon  the  principles  established  by 
himself;  and  though  it  had  been  otherwise,  the 


*  Lord  Bacon  says,  "  Judges  must  beware 
of  hard  constructions  and  strained  inferences ; 
for  there  is  no  worse  torture  than  the  torture  of 
laws."    Fo.  Edit  vol.  1,  p.  440,  441. 

f  See  New  Pari.  Hist.  vol.  8,  p.  SS8. 

;  "  Here  the  D of  A said  to  Mr. 

Macintosh :  *  But  that  opinion.  Sir,  was  over- 
*  ruled ;'  to  which  Mr.  Macintosh  answered, 
'  It  is  Tery  tve,  my  lord,'*  &c.  as  in  the  paren- 
thesb."  Supplement  to  the  Trial  of  James 
Stewsit. 
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ttrgmnent  would  still  be  good,  as  reasoning  is 
not  alwmys  bsd,  when  it  fails  in  success/')  I 
think  i  may  with  great  propriety  adopt  what 
that  same  nohle  lord  farther  said  on  that  occa- 
sion, as  follows;  **  In  the  case  before  you,  the 
whole  charge  is  built  upon  circumstances,  and 
these  are  said  to  be  supported  by  other  circum- 
stances; but  all  of  them  are  so  remote,  so 
general,  and  I  may  say  so  inotfensiTe,  that 
they  might  suit  any  lord  here."  I  think  the 
circumstances  charged  against  th^  pannel 
might  suit  any  one  here. 

My  lords,  I  beg  pardon  for  saying  so  much ; 
I  hope  your  lor&hipo  will  excuse  it,  for  the 
reasons  1  saYe  in  the  entry.  I  shall  only  fur- 
ther add,  that  the  pannel  is  now  on  trial  for  his 
life ;  he  asserts  his  own  innocence ;  he  pleads 
Not  Guilty  to  the  charge.  1  hope  it  is  the  an- 
swer of  cTery  one  present,  God  give  him  a 
good  deliverance!  And  if  he  falls,  let  it  be  as  a 
sacrifice  to  justice,  to  expiate  guilt,  and  purge 
the  land  of  Mood,  not  as  a  victim  to  the  blind 
fury  of  his  enemies,  or  the  rage  of  the  de- 
ceased's friends,  to  appease  popular  prejudices, 
or  ill-founded  clamour  and  outcry. 

Mr.  Trtuer^  against  the  Pannel. 

My  Lord  Justice-General ; — 1  appear  as 
counsel  for  Mrs.  Campbell  of  Glenure,  and 
her  infant  children,  against  James  Stewart, 
DOW  in  the  oannel,  accused  as  guilty,  actor,  art 
and  part  or  the  murder  of  Colin  Campbell  of 
Glenure ;  a  murder  ag^arated  by  its  being 
committed  from  a  malicious  hatred  and  resent- 
ment conceived  against  Mr.  Campbell,  on  ac- 
count of  the  faithful  discharge  of  bis  duty  in 
an  office  intrusted  to  him  by  his  majesty. 

This  crime,  my  lord,  if  in  itself  so  horrid, 
and  in  the  present  instance  is  attended  with  ag- 
grarating  circumstances  of  such  an  extraordi- 
nary nature,  as  must  rouse  the  indication  of 
every  worthy  member  of  society,  and  call 
loudly  for  the  most  severe  and  exemplary  pu'- 
ntshment  Murder  has  always  been  looked 
upon  as  one  of  the  most  heinous  crimes;  but 
in  all  ctvilixed  countries,  at  all  times,  that  base, 
that  treacherous  species  of  murder,  assassina- 
tion, has  been  helo  in  still  greater,  as  more  de- 
serrcd  abhorrence: — what  then  most  be  the 
degree  of  that  man's  guilt,  who  deliberately, 
unprovoked,  in  cold  Uood,  during  times  of  full 
peace,  and  in  the  most  contemptuous  despite  of 
government,  commits  this  most  treacherous 
and  most  abhorred  of  all  murders !  Heavy  as 
that  load  of  guilt  is,  I  am  sorry  to  say,  my 
lord,  it  lies  with  its  utmost  weight  upon  the 
prisoner  now  before  you;  which  renders  this 
trial  of  great  importance  to  every  individual, 
but  of  still  greater  to  this  country  in  general. 
If  assassins,  capable,  my  lord,  of  lying  in  wait 
with  premeditated  malice,  with  malice  con- 
cealed in  their  hearts,  for  hours,  for  days;  if 
such  are  suffered  to  go  onpunishod,  who  of  us 
all  is  safe,  what  individual,  however  innocent, 
faowerer  brave,  however  particularly  intitled  to 
the  public  protection!  But  what,  I  hopcv  my 
kird,  we  aB  hold  of  greater  importaDoe  than  the 


safety  of  individuals,  the  interest,  the  honour 
.of  this  country  is  very  nearly  concerned,  not  to 
suffer  the  most  daring  and  bare- faced  insult  to 
be  offered  to  his  majesty's  authority  and  go- 
vernment ;  and  offered  at  a  time  when  we,  in 
common  with  his  majesty's  other  subjects,  are 
reaping  the  fruits  of  his  most  benign  reign :  I 
say,  my  lord,  our  interest,  our  honour  is  con^ 
cemed,  not  to  sofier  this  without  endearouring' 
to  wipe  off  the  stain  from  the  country,  to  shew 
the  king,  and  to  shew  the  worid,  that  this  is 
the  blooiiy  deed  of  one  or  two  widced  and  des- 
perate men ;  a  deed  which  the  country  abhors, 
and  which  it  will  not  snffinr  to  go  unpunished. 

The  gentleman  who  opened  tne  defence,  my 
lord,  has  been  as  good  as  his  word,  and  has 
given  indeed  a  plausdile  account  of  this  affair ; 
which  makes  roe  think  it  necessary  to  lay  be- 
fore the  Court,  as  distinctly  and  as  concisely  as 
I  can,  that  state  of  the  facts  which  there  is  the 
greatest  reason  to  believe  the  proof  Will  esta- 
blish. And,  in  doing  so,  I  hope  to  give  your 
lordships  a  more  just  view  of  this  extraordinary 
case ;  and,  at  the  same  time,  to  be  of  some  use 
in  leading  the  gentlemen  of  the  jury  to  those 
parts  of  the  proof  which  deserve  most  their  at- 
tention. 

The  pannel,  James  Stewart,  my  lord,  is  na- 
tural brother  to  Mr.  Stewart  of  Ardshiel,  who 
commanded  the  men  of  that  name  that  were 
engaged  in  the  late  rebellion,  and,  by  means  of 
tiiat,  he  acquired  their  affections  and  attach- 
ment When  Ardshiel  was  obliged  to  leave 
the  country,  his  brother  (the  pannel)  set  him- 
self at  the  head  of  the  family  interest;  and  it 
not  appearing  in  that  part  of  the  world  a  forced 
transition,  he  was  allowed  to  take  this  authority 
upon  him.  In  a  short  time,  therefore,  he  came 
to  be  a  leading  man,  and  to  have  the  chief  in- 
fluence over  the  common  people.  Such,  my 
lord,  was  the  state  of  that  corner^  of  the 
country  in  the  year  1749,  when  Mr.  CampbeH 
of  Glenure  was  appointed  factor  for  his  bm- 
jesty  upon  the  estate  of  Ardshiel,  and  some 
other  forfeited  estates  in  that  neighbourhood. 
James  Stewart  soon  foresaw  how  much  this 
factory  most  mterfere  with  the  plan  which  he 
had  laid,  and  with  the  interest  which  he 
wanted  to  establish;  Glenure,  therefore,  ver^ 
early  became  the  object  of  his  ill-will.  But  tt 
did  not  long  rest  there;  for  in  the  year  1751, 
Glenure  having,  in  consequence  of  orders 
from  the  barons  of  exchequer,  caUked  Mr. 
Stewart  to  be  removed  from  tlie  farm  which  he 
possessed  upon  the  Ardshiel  estate,  what  was 
before  but  ill-will,  was  now  turned  into  hatred 
and  resentment.  This  led  him  to  oppose  all 
Glenure*s  measures,  and  particulariy  to  play 
the  volunteer  in  the  service  of  some  other 
tenants  upon  the  same  estate,  whom  Glenure 
was  about  to  remove  at  the  ensuing  term: 
for  this  purpose,  he  repaired  in  person  to 
Edinburgh,  and,  in  name  of  those  tenants, 
though  without  the  smallest  commission  or  au- 
thority from  them,  made  be  presented  to  the 
lords  of  session,  a  bill  of  suspension  of  the  in- 
tended removal,  and  obtained  a  list  of  exeon^ 
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turn ;  i\dn  tist  he  prevailed  upcoi  the  tenafttt  U> 
iotimale  to  Glennre,  who  was{)ui  to  the  trouble 
and  espence  of  a  journey  to  Ediuburgb,  be- 
fore he  could  have  the  groundiess  bill  of'  sus- . 
pensioo  answered ;  which  was  indeed  all  ibat 
was  necessary  in  order  to  make, it  be  refused. 

Mr.  Stewart,  my  lord,  little  satisfied  uitb 
Ihis  unsuccessful  attempt,  wbiob  oouiirmeii 
Glenuce's  influence  at  the  ejqpeoce  of  his  own, 
and  finding  himself  forced  to  quit  the  country, 
and  to  abandon  his  favourile  plan  of  popularity, 
formed  a  most  desperate  scheme  of  revenge, 
BO  less  than  a  plot  to  take  away  the  .life  of 
tSleaure  in  the  bas^  manner.  In. pursuance 
of  this  scheme,  be  was  at  pains,  over  ail  the 
^potry,  to  represent  Glenure's  conduct  in  the 
most  disadvadt^geous  light;  and,  when  be 
thought  there  was  a  general  odium  raised,  he 
^d  recourse,  in  a  more  pai^ticular  manner, 
to  those  in  whom  he  could  most  certainly  con- 
fide, to  those  who  were  most  ^asy  to  be  stirred 
pp,  and  most  mclined  to  any  desperate  deed.* 
Different  sets  of  such  men,  my  lord,  he  as- 
aembled  -at  different  tiroes,  and,  after  expa- 
tiating against  Glenure's  ill  conduct,  he  used 
nil  his  art  to  convince  them,  that  it  was  their 
duty  to  free,  the  ponntry  of  what  be  was  pleased 
to  call  Glenure's  oppression ;  telling  them,  that 
he  had  once  seen  coounooers  in  Appin,  who 
wbuld,  long  ere  then,  have  stopped  his  career ; 
and  that  he  could  assure  any  of  them,  who  was 
hardy  enough  to  undertake  it,  a  certain  escape 
(to  France,  aad  a  handsome  pension  afterwards ! 
By  those  methods,  my  lord,  Mr.  Stewart  used 
his  ntmqst  endeavours  to  stir  up  some  hot- 
lieaded  ruffian  to  the  execution  of  his  plot! 
but  his  endeavqurs  were  long  used  in  vain,  till 
At  length  Allan  Breck  Stewart  was  thrown  in 
his  way,  a  man  marked  out  for  siich  a  pur- 
|K)se;  a  deserter  from  our  service  to  that  of 
4he  French;  one  who,  in  both  countries,  was  a 
man  of  desperate  fortune,  but  who,  in  tbisriiad 
not  only  iost  all  title  to  the  protection  of  the 
law,  but  was  become  obnoxious  to  its  severest 
jieaalties.  This  man  James  Stewart  imme- 
Voiately  laid  hold  of  and  cherished.  It  was 
'easy  to  stir  him  up  to  resentment.  To  him 
Ihmlbra  he  commonicated  the  whole  of  his 
flflsign,  and  with  him  he  conccurted  the  ezecu- 
iionof  it  Allan  had  nothing  to  lose;  there- 
fere  it  was  determined  he  should  be  tlie  actor, 
whilst  James  should  lie  by  to  protect  him,  and 
to  turn  the  mischief  as  much  as  possible  to.bis 
own  advantage.  Happily,  my  kMrd,  keenness 
juad  resentment,  as  usual  in  crimes,  got  heie 
.the  better  of  cautisii,  not  only  with  Allan,  but 
wven  with  the  more  sagactons  James ;  for,  in 
the  midst  of  their  most  cunning  contrivances, 
jthey  oouU  not  refrain  from  uttering  such 
«atrong  and  partkular  threats  i^aiast  Glennre, 
*a8  immediately  pointed  them  out  for  the  objects 
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*  This  1  ooiyectore  to  be  the  passage  re- 
ierred  to  in  the  observations  subjoined  to  the 
(|Minnel^  dying  declarations,  in  the  <  Supple - 
4neat  to  .the  Trial  of  James  Stewart/  and  in- 
lillbeaiidoftUacMt. 


of  general  suspicion. .  Both  of  them  have  many 
times  threatened  him  with  death,  and  both  of 
ihem  have  er)ui  gone  heyond  geoeraUeroM; 
fur  Allan  declared  he  would,  on  the  first  ocot- 
sioD,  shoot  him  as  he  would  a  black  cook ;  a^ 
expression  ^vty  applicable  to  the  base  maoacr 
which  be  aAeri\»rd9  made  use  of:  and  James, 
still  more  inveterate,  swore,  in  the  fuUoess  of  bis 
heart,  that  he  wouJd  shoot  Gleaure,  even  if  be 
hirnself  wi|s  so  disabled,  as  to  be  obliged  to.^ 
iipon  his  kfie«s  to  a  wiudow  in  order  toUo  it 
These  are  instances  of.  the  threats  which  lliey 
jiiade  use  of,  wliicli  first  pointed  them  out,  aud 
which  must  still  go  a  great  way  in  ooof  iocin^ 
every  thinking  man  tlutt  they,  and  they  only, 
were  his  murderers. 

In  consequence  of  the  last  I'ssolution,  that 
Albio  should  act  whilst  James  stood  at  the 
helm,  Allan  laid  himself  out  to  get  pacacu- 
lar  io/brmation  of  Glenure's  motions;  aad, 
for  that  purpose  he  contrived  to  make  a  visit  at 
Fasnacloich,  llie  very  next  house  to  Gleoure, 
and  within  a  mile  of  it ;  there  he  remaiaed 
upon  the  look-out  till  Monday  the  lllb;  wbea 
Glenure  set  out  from  his  own  hou^  for  F»rt- 
Williamf  Upon  which  Allan  imgnediatelj^  re- 
paired to  his  associate  James  to  eommuDicale 
the  intelligeoce  he  had^t,  viz.  That  GJeonre 
was  gone  to  Lochaber ;  that  he  was  resolved  to 
persist  in  removii^  the  tenants  of  Ardsbiel,  sod 
was  certainly  to  return  for  that  purpose  belore 
the  term-day,  the  15th.  Having  n|u)n  tbis  io- 
formation  consulted  together,  and  settled  .the 
plan  of  operations,  the  pannel  furnished  hii 
friend  with  a  dress  more  proper  for  what  be 
wasgoiog  about,  giving  him  a  suit  of  bis  owo 
clothes,  a  black  short  coat,  trousers,. sod  a  blue 
bonnet ;  and  thus  equipped,  heset  oniabejsext 
morning,  Tuesday  the  12th ;  but,  knowing  d^t 
Glenure  might  possibly  not  return  for  a  day  or 
two,  in  order  to  avoid  su8|»cion,he  made  a  tour 
among  his  relations,  jgoiog  first  to  Baliacbelisb, 
from  thence  to  Glenco,  from  thence  to  Caiiact, 
where  he  staid  Tuesday  night,  and  on  Wedoes- 
day  the  leth  he  went  back,  by  the  same  roule, 
to  BaJlacbelisb  ;  in  all  viliich  circuit,  be  was 
at  hand  to  lay  wait  for  Glenure,  at  whatever 
time  he  should  return  from  Lochaber.  Oa 
Thursday  the  14tb,  when  there  was  a  moral 
certainty  that  Glenure  would  reUmi,  (be  hav- 
ing appointed  a  meeting  with  several  gentle- 
men in  the  country  of  Appin  that  evening)  Allan 
left  Ballachelish^s  house  under  pretence  of 
fishing,  and,  very  soon  atWr,  appeared  at  the 
lerry  of  Baliacbelisb,  by  which  Glenure  i»«t 
necessarily  pass,  in  his  way  from  Lochaber  lo 
App'm :  there  be  met  the  ferry -man,  and,  hasti- 
ly calling  him  aside,  inquired,  with  more 
than  ordinary  earnestness  and  anxiety*  u 
Glei^ure  had  passed  thec^  that  day ;  andr  UHjg 
answered  that  he  had  not,  Allan. immediately 


*  It  is  observed  in  the  «  Suppiemest,'  that 
theexpre^ons  *.  hastily,  more  4ban  ^^^/^ 
•:earoestnessand  anxiety,',  are  notsopp*****^ 
the  evident  of  the  ferry  foan.  See  in  tb&pfiWi 
Mdepositiop  of  AfohiMd  M^c  Ino^ 
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m  m  tike  hill,  towirds  thtf  high  grom^ 
afcove  tlie  houae  ;  from  whence  be  had  a  vieir  of 
thecomitry  aroaorf ,  on  Both  sides  of  the  Loch, 
and  a  short  passage  into  the  wood  of  Letter- 

"^1l>  '**  *****  '^^^^^^  "y  ^^^^*  **  ''*•»  ^^^^  **® 

markMout  a  most  proper  station  fbr  the  exe- ^ 
CBtiOD  of  his  desperate  design  ;  a  little  thicket, 
on  a  rising  groirnd,  within  a  few  paces  of  the 
bigh-way,   along  which  every  trareller  must 
necessarilj  pass ;   from  whence,  himself  un- 
seen, he  could  distinctly  see  the  road  leading  to 
\      the  ferry  of  Ballachetish  on  the  Lochaber  side, 
\     ttd  the  road  on  the  Appfn  side,  leadhig  from 
thence  to  the  wood  of  Lettermore.    Here,  my 
lord,  he  posted  himself  with  one  or  two  loaded 
^tts  provided  for  the  purpose ;  and  here  he 
laj  in  wait  tit)  Mr.  Carophell  of  Glennfe  had 
passed  the  ferry,  and  was  riding  along  the  road 
through  the  wood.     It  was  then,  my  lord,  that 
Allan  Breck  seized  this  long  wished-for  oppor- 
Inoity,  and  when  Glenure  was  Come  within 
convenient  distance,  this  abnitdoned  assassin 
shot  bim  dead  vnth  two  balls  from  behind:  a 
deed  as  cowardly,  as  it  was  barbarous  and  in- 
faumaii!   a  deed  of  which  there  is  hardly  an 
cxaniple  in  this  part  of  the  kingdom,  whose  in- 
habitants, however  rash  they  may  be  to  brave 
dangers  in  an  open  manner,  have  never,  till 
this  atrocious  crime  of  their  unworthy  country- 
men, been  branded  with  the  ignominy  of  base 
and  cowardly  assassination ! 

Allan  having  thus  executed  his  deadly  pur- 
pose, immediately  disappeared,  in  order  to  be- 
take himself  to  the  concealment  provided  for 
him,  calling  in  his  way,  after  a  hidden  maonfer, 
and  at   midnight,  at  Glenco's  bouse,  where  he 
mtbrmed  the  lady  and  her  son  that  Glenure 
was  murdered,  and,  without  any  more  conver- 
sation <}f  either  side,  added,  as  a  consequence 
of  what  he  supposed  known,  that  he  himself 
was  ioHnediately  to  leave  the  country.    Soon 
after  this,  he  arrived  at  his  allotted  retreat,  the 
shealing  of  Koalisnacoan,  the  habitation  of  the 
trusty  bonman ;  and,  in  a  conversation  which 
be  and  the  bouman  had  there,  he  talked  of  the 
mnrder  in  a  more  remarkable  manner  than  he 
bad  ereodoneto  ladyGlenco;  for,  after  faintly 
enough  denying  his  own  concern  in  it,  he  lold 
his  friend  that  he  was  sure  the  family  of  Ard- 
shiel  would  be  suspected,  particularly  James 
Stewart  and  his  son  Allan ;  using  this  remark- 
able expression,  That  there  would  be  no  fear 
of  them  if  their  own  tobgues  did  not  betray 
them,  especially  Allan's,  who,  he  feared,  was 
more  open-mouthed  than  his  father. 

All  this  while,  my  lord,  the  pannel  remained 
at  home  undisturbed ;  and  when  the  accounts 
came  of  Glenn re*s  murder,  and  every  body 
«*se  in  the  neighbourhood  was  hastening  to  go 
to  look  after  the  corpse,  be  never  offered  to  stir, 
nay,  he  Would  not  suffer  any  one  of  bis  family 
to  go  pear  it.  He,  my  lord,  had  other  things 
to  mind  ;  not  the  unhappy  murdered,  but  the 
barbarous  murderer  was  the  object  of  his  atten- 
tSon  ;  hisown  preservation  was  so  closely  linked 
with  Atlian  Breck^s,  that  there  was  a  necessity 
lor  AUao's  being  kept  out  of  the  way  at  any 
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me  I  JameitherHbroiiMn«Kttel:fdinwtoh»« 
Alexander  Stewart  packman,  his  reHation^  andl 
a  person  in-whom  hehad  entire  confidence,  to 
FortWilKam,  with  a  moat  pre^ng  demand, 
as  he  himself  acknowledges,  fyr  money  to  snp^ 
ply  his  friend  Allan,  and  to  eaaMe  him  lo^inalie 
his  escape  from  justice ;  and  when  the  paek- 
man  rettimed  with*  a  leas  sunt  than  was  ^» 
pected,  James,  in  the  moat  critical  juncture  of 
his  own  ailairs,  added  two-thirds  of  the  money 
which  ho  had  for  his  own  support  to  theamn 
brought  from  Popt^WilKam^  and  sent  away  the 
faithful  jmckman,  with  this  money,  and  his 
French  dothes,  to  Allan  Breck,  giving  partieo^ 
lar  directions  with  regard  to  the  place  of  bis 
ooneeahnent ;  a  circumstanee  no  one  can  well 
be  supposed'to  have  known  who  wss  not  in  the 
secret,  who  was  not  origioallif  P"^y  *®  *•*• 
crime  for  wtiidi  hewas  obliged  to  have  reconrse 
to  that  concealment. 

These,  my  lord,  are  the  fhqts  which,  I  have 
reason  to  believe,  will  soon  be  proved  to  yonr 
lordshif  .  The  gentleman  has  been  phrased  to 
express  his  surprise,  that,  afler  so  strict  an  ^-^ 
qniry,  this  should  be  all  that  is  made  appear  % 
and  to  say  that  these  facts  are  trivhil,  and 
not  relevant  to  infer  the  crime ;  but  I  cannol 
thhik  any  impartial  man^who  has  read  the 
hidictment  now  in  my  hitnd,  will  join  in  the 
genllenan's  snrprize ;  on  the  contrary,  I  be- 
lieve every  such  person  must  join  with  me,  in 
thinkhig  no  small  praise  dne  to  the  very  pro- 
per encooragement  and  assistance  of  the  crown, 
ttad  to  the  very  uncommon  diligence  and 
actfrity  of  the  private  prosecutors,  which  to- 
gether have  been  aUe  to  throw  ao  much  light 
upon  so  dark  a  scene.  Your  lordship  has  been 
told,  that  the  facts  mentioned  are  notanfficient 
to  infer  the  crime  libelled.  ^  I  need  hardly  c^ 
serve,  my  lord,  that  such  crimes  are  particularly 
vllhiinous  and  destructive,  from  the  bidden  and 
concealed  manner  in  which  they  arecommitted; 
which  allows  of  no  defence,  and  too  often 
screens  from  punishment:  their  very  nature 
does  not  admit  of  such  a  proof  as  may  be  ex« 
pected  ia  other  cases ;  a  proof  by  circumstance^ 
IS  all  that  can  be  looked  fat ;  indeed,  when 
that  is  'conclusive,  it  is  of  all  others  the  moal 
convincing.  Witnesses  may  be  partial,  they 
may  be  perjured ;  bat  a  closely  connected 
chain  ofcircnmstancesis  liable  to  none  of  those 
objections.  Now,  mv  lord,  I  humbly  appre* 
bend,  no  chain  of  circnmstances  can  be  stronger 
nor  more  closely  comiected,  than  that  which  I 
have  just  laid  before  your  lordship.  Yon  see 
a  discontent  rationally,  nay  probably  accoanted 
fbr ;  the  strongest  and  most  particular  threats 
following  that  discontent,  and  the  oommissioQ 
of  the  crime  as  immediately  following  these 
threats  ;  the  clearest  instance  of  the  "  maloin 
**  minatsm,  et  damnum  secutum."  Bat  it 
does  not  rest  here ;  you  see,  my  lord,  the  mur- 
derer traced  from  day  to  day,  from  boor  to 
honr,  from  place  to  place,  to  the  very  day,  the 
very  hour,  almost  to  the  very  spot  in  which  the 
biurder  was  committed ;  and  yoa  see  his  as- 
sociate in  the  strictest  GOimexion  and  intimacy 
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with  bim,-cilMlling  in  pri?ate,  and  faroishing 
bim  with  a  proper  dren,  before  the  murder,  and, 
after  it,  famiahiiig  bim  with  clothes  and  money, 
to  enable  bim  to  fly  from  juetice ;  and  what 
deserres  particular  attention,  you  see  bis  asso- 
ciate minutely  acquainted  with  the  place  of  bis 
conoc«hnent,  the  place  previously  pointed  out 
for  his  retreat,  ancf  the  murderer,  m  that  retreat 
where  be  thought  himself  in  safety,  expressing 
his  concern  for  his  friend  in  very  remarkable 
terms,  in  terms  which  carry  a  strong  convic- 
tion of  their  guilty  conspiracy,  but,  at  the  same 
time,  shew  the  cunning  with  which  they  were 
conscious  of  having  contrived  it.  I  cannot 
^oubt,  but  your  lordship  will  think  this  a  chain 
•f  circumstances,  more  than  sufficient  to  infer 
the  crime  libelled :  at  the  same  time,  I  must 
beg  leave  to  observe,  that,  in  such  an  indictment 
as  this,  there  was  no  necesnty  of  mentioning 
any  one  circumstance ;  it  would  have  been 
anfficientiu  law,  and  the  gentlemen  acknow- 
ledge it,  to  have  libelled  art  and  part  in  general 
terms ;  that  is,  that  time  and  place  libelled,  the 
crime  was  committed,  and  that  the  pannel  was 
guilty  art  or  part  of  that  crime.  Now,  if  my 
lord  advocate,  from  the  humanity  of  bis  dispo- 
sition, from  a  desire  that  every  offender,  how- 
ever heinous  his  offence,  should  have  the  fairest 
trial,  and  every  opportunity  of  makmg  his  de- 
fence; if,  from  these  motives,  he  has  given  a 
very  long  and  particular  indictment,  when  only 
a  very  snort  and  general  one  was  necessary,  it 
is  somewhat  invidious  in  the  gentlemen  of  the 
other  side,  to  turn  this  into  an  oUection  to  the 
relevancy.  But  let  them,  my  lord ;  the  point  is 
fixed,  as  well  by  hiw,  as  by  uniform  practice ; 
and  therefore,  whilst  we  contend  that  the  cir- 
cumstances, as  particularized  in  the  indictment, 
are  folly  relevant,  we  at  the  same  time  hum- 
bly hope  from  your  lordship  an  interlocutor 
npoo  the  general  point  of  art  and  part,  mdepen- 
-  dent  of  these  circumstances. 

It  has  been  objected  to  this  indictment,  that 
an  accessary  is  here  brought  to  trial  before  the 
principal  is  convicted,  wmch  is  attended  with 
these  bad  conseqnences ;  that  proof  must  be 
led  against  the  principal  in  absence ;  that  his 
greatest  enemies  may  be  produced  as  witnesses, 
and  the  proper  exculpatory  defences  may  be 
omitted.  And  further  your  lordship  has  been 
told,  that  this  is  contrary  to  the  laws  of  neigh- 
bouring nations,  particularly  that  of  England, 
and  contrery  to  the  law  of  Scotland,  as  handed 
down  to  us  In  the  books  of  Reg.  Maj.  Quon. 
Attach.  Stat.  Dav.  S,  and  sir  George  Macken- 
zie.  There  might,  my  lord;  have  been  some 
room  for  such  an  objection,  if  no  former  notice 
bad  been  taken  of  the  principal ;  but  I  can  hard- 
ly think  any  objection  will  be  admitted  in  the 
present  case ;  when  the  principal  is  indicted, 
when  every  legal  step  is  taken  by  the  prosecu  • 
tors  for  bringing  him  to  justice,  and  when  the 
only  conviction  which  our  law  admits  of  in 
such  cases,  is  ffone  against  him.  The  incon- 
veniences vrhich  it  was  said  might  follow  from 
the  present  practice,  are  trifling,  compared  to 
those  wbich  must  be  the  necessary  conse- 


quence, if  the  laws  allowed  not  an  aoeessaiy 
to  be  tried,  whilst  the  principal,  conscious  of  his 
own  guilt,  dared  not  to  appear.  It  is  but  find- 
ing out  some  desperate  fellow  for  the  execution 
who  can  aflerwards  be  easily  kept  out  of  the 
way ;  and  the  most  inhuman  acts  must  go  un- 

gunisbed,  the  most  abandoned  villains  may 
lugh  at  justice.  The  authorities  produced  in 
point  of  Uw  are,  no  doubt,  great ;  bnt  times 
and  circumstances  derogate  from  the  greatest 
authorities.  If  what  sir  George  Mackenzie 
has  given  us  as  his  opinion  was  once  law,  it  is 
beyond  all  doubt,  by  later  practice,  no  longer 
held  as  such ;  and  it  signines  as  little  what  is 
the  law  of  neighbouring  nations,  as  what  was 
once  our  own  Taw,  if  custom,  the  justest  of  all 
legislators,  directed  by  common  sense  and 
equity,  has  now  enacted  the  contrary.* 

The  hardships,  my  lord,  which  it  is  pretend- 
ed the  pannel  Underwent,  can  never  be  admit- 
ted as  objections  to  this  indictment.  That  they 
may  not,  however,  leave  any  impression  upon 
the  gentlemen  of  the  jury,  or  even  upon  this 
audience,  I  shall  give  your  lordships  the  true 
account  of  what  are  called  hardships ;  and 
they  will  no  longer  appear  to  be  such.  That 
upon  which  most  stress  seems  to  be  laid  is, 
that  the  panners  wife  and  his  children,  who,  by 
law,  cannot  be  called  as  witnesses  against  hiiti, 
have  been  nrecoffnosced,  or  judicially  examined, 
and  that  their  declarations  are  proposed  to  be 
produced  in  this  trial.  The  fact  is  true ;  and 
nothmg  is  more  easily  accounted  for.  When 
this  murder  was  committed,  all  was  confusion 
and  ignorance ;  and  every  method  that  conld 
be  imagined  was  found  necessary,  in  order  to 
get  to  the  bottom  of  tbe  deep-laid  plot.  It 
was  at  that  time  that  James  Stewart's  family, 
in  common  with  all  in  that  neighbourhood, 
were  called  before  a  judge,  and  examined  upon 
what  they  knew  of  Glenure's  murder:  it  was 
more  than  probable,  that  some  one  of  that 
country  committed  the  murder,  and  that  many 
in  that  country  were  in  tbe  secret  of  it :  but 
when  these  people  were  examined,  neither  of 
these  acts  of  guilt  was  charged  upon  any  par- 
ticular person :  Allan  Brack  was  not  then  ac- 
cused of  the  actual  murder,  nor  James  Stewart 
of  being  accessary  to  it.  So  that  bis  wife  and 
children  were  really  not  examined  with  any 
view  to  bim  ;  they  were  examined,  to  discover 
the  truth  in  general,  before  it  was  known  upon 
what  particular  person  the  accusation  would 
fall.  Whether  their  declarations  will  be  pro- 
duced in  this  trial,  may  be  a  question  after- 
wards ;  but,  in  the  mean  while,  it  appears  not 
contrary  to  law  or  equity,. that  they  should  be 
produced :  it  is'confounmng  things  to  say  that 
this  is  making  the  panners  wife  and  children 
witnesses  against  him :  the  declarations  will 
not  be  produced  to  prove  the  truth  of  any 
thing  contained  in  them,,  of  which  they  would 

*  As  to  proceeding  against  an  accessary 
without  a  previous  conviction  of  tbe  principal. 
see  Burnet  on  the  Criminal  Law  of  Scotland, 
chap.  14,  pp.  28B,  et  $eq. 
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WA  be  logal  «v«dkmce;  tl»^  an  M^y  to  prove, 
thai  the  persoos  who  emitted  the  itecleimtioBii 
aveived  theee  AllMigi  {  w4  if  any  words  of 
theiie  eould  give  caiiee  of  auapiciou  ogainit  the 
pamiel«  il  would  be  sorely  compeleet  to  prove 
each  words  bv  the  testioiony  of  third  parties.* 
Dees  it  not  tM  oome  altogether  to  the  sasse 
porpeee,  to  pro? e  Iheai  by  prodqctioo  of  the 
theueelves  jodieially  eomwiitted  to 
r  P  The  elese  cooineaient  of  the  paooel, 
I  as  thai  of  some  others,  who  were  theo 
tehes  up  opoa  snspicioa  of  guilt,  bht  are  now 
to  be  predjMed  as  witnesses,  was  owing  to  the 
rutes  of  tjbe  plaee  where  they  were  eoBfioed. 
His  aasjcoty's  garrisons  have  been  used  as 
jwiaans,  nsore  for  the  coslody  of  slate  prisonen 
thna  of  eomwQB  crUninals :  it  is  not  to  be  won* 
4cffwi  Up  then,  if  military  oficers,  anaoi|aeint< 
ttd  vith  the  disCinelians  of  Isw,  applied  to  the 
Intler  the  oidert  which  they  were  in  use  to  re* 
CMTC  for  the  fanner:  as  soon  as  the  law  was 
•xplsiiiedy  it  was  obeyed;  nor  is  it  prelsndedt 
theit  the  pantiel,  or  any  olbert  was  closely  eon- 
iocd  one  hour  after  the  oomBoandiag  offieer 
was  in^wned  that  the  law  forbade  it.  It  is 
tnse^  a  new  commanding  ofiker  came,  to  whom 
the  kw  waa  not  ioMaeihalely  eiq>lainedy  which 
nrcaainaed  the  aeoond  close  ^^onfiaement  <om« 
plained  of ;  hat  he,  as  well  as  his  predecessor, 
pai4  shedirnis  to  the  law,  as  soon  aa  it  was 
flSMfe  huowB  to  him.  That  it  was  not  there- 
few  Qwde  hnnwn  to  both,  as  soon  aa  might 
have  been,  the  pannal's  counati  must  aeeonot 
Ibr.  That  it  was  aitsgether  their  business ; 
nan  me  eonee^nenee,  wnaicver  k  ae,  wiiicn 
mmv  noM  Aom  the  neglect  of  it,  ought  not  to 
§m  upon  die  pcoeecnters,  far  tesa  upon  the 
famloaien  of  the  army,  who  the  pnnnel  him* 
self  asknowMgm,  have  all,  in  aay  charge 
^k9y  had  of  him,  done  their  4kity  wiib  the  ut- 
■Mst  hnnmiity,  alAays  hhe  aoldiera,  and 
'  ia  snrpnsmff,  the  gendemen 
as  a  uarddnp,  their  bewg  re* 
I  to  4ie  paoael,  alter  they  came  to 
lavnmvy;  th^  mast  be  oonseioas  that  this  was 
m  hasdehip  of  not  an  hour's  dumtion.  They 
anyiirsd  mhiiiMnncn  liroili  the  chief  magiatrale, 
vtw  mt  eanog^  as  the  dnko  of  Argyl  was 
apon  the  spot,  to  tahe  any  step  without  his 
genas^fl  appMbaeioo,  aent  dirsetiy  to  acquaint 
Eina.ef  the  demand;  and  his  grace  gave  unme 
diain  ofdam  for  their  admittnaee.  The  gende^ 
asnn  who  spokn  first,  mentioood  one  thing, 
mhseby  I  dssn  la  say,  he  alone  will  think  a 
hardship  upon  the  pannei;  I  mean,  my  lord^ 
ifeB  having  f«lk»  eo  that  gsnUeman's  ahare  to 
npcn  hie  defence;  and  I  cannot  help  thmking 


«  Aa  tnohieeiians  to  witnessss  arising  from 
■datioaship  to  the  panael,  see  Hmne'e  Gosa* 
mentaries.  Trial  for  Crimes,  vol.  9,  c.  Id, 
p.  %^  ThnMlther  df  die  •  Supplement' ob- 
ssrvea,  *^  Bgr  law  and  praeiisn  the  dedaffanti 
Ihnmsdvencauld  net  be.  braivbt  aa 
sgsinetthrpMmsl;  yet 
hfongfaft  ns  praoA  «f  hi 
dttently  to  be  sun." 
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the  complaint  of  the  pannal's  want  of  able  as* 
sistance,  coming  from  that  side  to  this,  looks 
like  banter :  for,  setting  aside  my  lord  advocate, 
whose  office  obliges  him  to  assist  the  prose- 
cutors; 1  need  only  b^yonr  lordship  will  cast 
your  eye  first  to  the  one  side  of  this  table,  and 
then  to  the  other,  in  order  to  judge  where  the 
advantage  lies  ia  age  and  experience. 

Upon  the  whole,  my  kurd,  1  cannot  dpubl 
but  your  lordship  will  find  this  libel  relevant  to 
infer  the  most  severe  pains  of  law,  as  the 
crime  libelled  is  of  the  most  heinous  nature ; 
and  that  you  will  remit  the  pannei  to  the  know- 
ledge of  an  assise,  who,  I  find  from  the  list  ia 
aiy  hand,  must  be  men  above  the  imputation 
of^ aay  other  prejudice,  but  what  every  good 
man  must  feel  against  so  horrid  a  crwie ;  a 
prejudice,  which,  J  am  sure,  they  will  carefully 
distingaish,  as  1  hope  we  all  do,  from  any  per- 
sonal prejudkf  agamst  the  pannei,  who  has  an 
andottbted  right  to  demand  their  most  impar- 
tial attention  to  the  proof,  b^  whkdi  akme  his 
innooenee  must  atand  confessed,  or  his  guilt 
meet  with  its  deserved. punishment. 

Mr.  ErskinCf  against  the  pannei. 

Sly  lordsj  1  have  likewise  the  honour  to  he 
of  counsel  for  the  prosecutors  on  this  trial,  and 
as  such  it  is  my  doty  to  support  the  ohaipi 
exhibited  m  the  libel ;  whicb  has  been  just 
now  very  fully  and  di^itinctly  opened. 

The  insportance  of  the  trial,  the  respect  I 
have  for  the  honourable  court  and  this  audi- 
ence, were  alone  sufficient  to  have  laid  tAe 
under  great  uneasioem :  IhU  that  uneasinem 
is  greatly  incssased,  when  I  find  myself  en- 
gaged in  a  teak,  wJiich  I  am  at  present  but  ill 
prepared  to  execute. 

Though  I  early  and.  willingly  engaged  to 
take  a  partrin  this  trial,  ap  uoex|»eeted  distress, 
which  has,  for  some  days,  dissipated  my  at- 
tention to  basiaew,  made  me  ho|)e  the  prosn- 
cuters  wouM  have  relieved  me  of  an  engagn- 
ment  wluch  1  was  unfit  to  perform,  sad  diS'- 
pensed  with  my  attendance,  which^  I  appre- 
hended, oauld  not  he  osalerial  to  them;  but 
m  this  I  have  been  dimppoioted  by  the  mdis* 
pesitinn  of  n  gentlemau  of  great  abilities  and 
exfierienee,  whkih  has  uiiappily  deprived 
them  of  his  abler  asaistance. 

For  Uiis  reasan  I  will  beg  leavO'  to  confine 
myself  eadrely  to  make  Uie  proper  aaairers  tn 
the  Wgataeats  which  have  been  urged  by  the 
learned  fendemen  in  defisncn  of  the  prisoner. 

I  ehnll  forbear  te  ealaige  npen  the  many 
aggsaMtmg  drcuoMtances  that  appear  in  the 
horrid  aeeoe  just  now  opened  to  your  ior^ 
ships. 

i  will  not  attsmpt  toiadame  the  jury,  by 
flivh^  hNMn  reina  lo  an  imagin»ti«ay  warmed 
iw  a  real  Ngvd  Ibr  ibe  gentleamn  deceased, 
rismpaminB  to  the  widow  and  the  fatherless, 
under  peculiar  eireaomtaacss  of  diatrem,  n 
high  eencdm  for  the  iniercot  of  this  country, 
and  the  plPsaervalieB  of  our  present  happy  con* 
adlndsn;  dl  which  appearto  have  been  struck 
m  by  Iba  haad  that  gsM  this  wp«n4«. 
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These  considerations  cannot  fail  to  kindle 
indignation  in  every  breast ;  and  I  am  confi- 
dent  tliey  have  already  had  the  effect  to  rooze 
the  attention  of  the  Court,  and  balance  a  mis- 
placed compassion,  not  unnatural  to  huoDaoe 
minds,  which  sometimes  blunts  even  the  sword 
of  justice:  but  the  prosecutors  do  not  expect 
to  obtain  a  judgment  against  the  prisoner  in 
this  court,  upon  any  other  foundation  than  a 
real  conviction  of  his  guilt,  arising  from  evi- 
dence clear,  unexceptionable,  and  agreeable  to 
the  laws  of  this  country. 
'  The  laws  of  this  country  are  favon'rable, 
^particularly  favourable  to  persons  under  trial 
tor  their  life ;  and  the  prosecutors  are  willing 
to  allow  the  prisoner  tne  full  benefit  of  every 
-advantage  that  these  laws,  or  the  practice  of 
the  court,  can  give  him  a  title  to. 

This  being  tlie  case,  1  cannot  omit  obsenriog 
'how  improperly  the  prisoner  has  rested  the 
greatest  weight  of  his  defence  upon  clamorous 
assertions  of  unfair  advantages,  and  unlawful 
-oppression  upon  the  part  of  the  prosecutors. 

For,  Inio,  Though  they  were  founded  on 
truth,  they  would  not  amount  to  a  defence 
against  the  libel :  one  crime  oannot  compen- 
sate another,  nor  an  injury  received  from  the 
prosecutor  wipe  away  the  guilt  of  the  pri- 
soner. 

But,  8do,  These  are  measures  so  inconsis- 
tent with  that  glorious  spirit  of  liberty  that 
rei^s  even  among  the  rulers  in  this  age  and 
-nation,  so  inconsistent  with  thei  known  mild- 
ness and  cleifiency  of  his  majesty's  govern- 
ment, and  the  unfortunate  circumstances  of 
the  private  prosecutors  in  this  trials  that  I  can 
iiardly  persuade  myself  it  would  be  necessary 
to  make  a  more  particular  answer  to  these  com- 
plaints. 

Nevertheless,  as  I  am  sensible  that  nothing 
is  more  inseparable  from  noble  and  generous 
ininds,  than  a  desire  to  throw  every  atom  into 
the  balance  on  the  side  of  the  distressed,  while 
there  remains  a  possibititv  of  their  innocence; 
-and  that  a  simple  suspicion  that  the  prisoner 
had  suffered  any  unnecessary  hardship,  or  been 
deprived  of  an^  means  of>defendtng  himself, 
night  avail  him  more  in  the  event  of  this 
^at,  than  the  best  defence  in  the  mouth  of  the 
ablest  advocate ;  for  that  reason,  I  will  beg 
leave,  in  a  few  words,  to  shew  the  Conrt  what 
ibondation  there  is  for  snch  complaints. 

The  first  was,  that  the  prosecutors  had  de- 
prived him  of  the  benefit  of  counsel,  by  re- 
taining most  of  the  ablest  lawyers  at  the  bar. 

To  this  I  can  make  no  stronger  answer, 
-than  what  the  Conrt  has  just  now  beard  from 
the  very  gentlemen  who  make  the  complaint, 
snd  win  be  confirmed  by  these  who  are  to  sup- > 
port  them.  I  am  confident  they  will  convuMse 
the  Court,  and  all  who  hear  them,  of  the  ab- 
surdity of  snch  a  complaint,  when  urged  by 
4out  gentlemen  of  such  abilities. 

In  the  second  place,  it  has  been  said,  that 

the  prisoner  had  h^n  deprived  of  his  liberty, 

<snd  kept  in  close  oonfioement  contrary  to  law, 

debarred 'the  conversation  of  his  family  and 
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friends,  and  denied  access  to  speak  either  to  his 
agents  or  witnesses. 

To  all  which  it  may  .be  answered  in  the  ge- 
neral, that  the  laws  of  every  well-^veroed 
realm  certainly  allow  the  confinement  of  per- 
sons charged  with  capital  offences,  in  such 
manner  as  they  may  be  secured,  till  they  can 
be  broHght  to  trial.  That  no  limitatton  of  this 
rule  has  been  introduced,  either  by  law  or  prac- 
tice, in  Scotland,  other  than  what  is  contMoed 
in  that  valuable  and  salutary  statote  of  pari. 
1,  sess.  9,  of  king  William,  for  preventing 
wrongous  imprisonment*  No  part  ofwhid 
has  teen  infrmged  in  the  present  case.  •  That 
the  prisoner  has  been,  since  he  came  to  this 
place,  strictly  confined,  cannot  appear  unrea* 
sooable  or  oppressive  to  those  who  know  that 
of  late,  in  spite  of  the  vigilance  of  the  ma- 
gistrates, several  criminals  have  escaped  from 
their  gaol,  whose  cases  were  less  desperate 
than  his,  and  who  had  no  formidable  tribe  of 
friends  or  accomplices  to  assist  their  escape. 

It  will  not  appear  surprising  or  unjust,  that 
the  magistrates  were  cautious  to  give  access  to 
any  persons,  under  the  colour  of  their  being 
agents  or  witnesses,  without  a  proper  warraotj 
when  it  appears  from  the  proof  to  be  brought 
in  the  trial,  that,  during  the  prisoner's  confine- 
ment in  the  garrison  at  Fort- William,  he  found 
means  tb  tamper  with  the  principal  evidences, 
(though  also  w  custody,  in  order  to  prevent 
such  ondoe  influence)  by  emissaries,  who 
carried  repeated  messages  m  his  name. 

This,  I  think,  might  likewise  appear  to  be  a 


*  A  late  writer  on  Soots  law,  Mr.  Bamett, 
(Treatise  on  various  branches  of  the  Criminal 
Law  of  Scotland,  chap.  16)  gives  an  abstract 
of  the  enactments  of  this  statute ;  and  after 
contrasting  its  provisions,  particulariy  those 
concerning  bailf  with  thole  of  the  HabMs  Cor- 
pus Act  (Stat.  31  Gar.  9),«  proceeds,  <«  When 
in  addition  to  all  this  it  is  considered  that  the 
act  1701  provides  most  effectoally  for  a  dae 
and  fegolar  commitment  in  order  to  trial,  that 
the  pemiItT  on  a  judge  for  a  breach  of  the  sta- 
tote is  both  higher  and  more  precise,  and  the 
period  fixed  for  commencing  and  carrying 
through  the  trial  more  determinate^  it  may 
justly  be  considered  as  more  iavourable  to  tiie 
sitbiect  than  the  boasted  Habeas  Corpus  Act  of 
Kngland,  notwithstanding  one  summary  ap- 
plication for  liberation  may  not  in  every  case 
affbrd  so  speedy  a  remeily  as  the  proceedings 
under  the  writ  of  Habeas  Corpus." 

In  the  same  chapter,  however,  he  notices 
that  this  same  act  of  1701,  **  has  been  called 
the  worst  penned  and  the  most  obscure  act  in 
our  statute  book,  and  some  have  even  gone  so 
far  as  to  maintain,  that  it  was  purposely  mads 
obscure." 

So  in  the  case  of  Andrew  against  Murdoch* 
June  180a  (reported  in  the  Appendix  to  Bur- 
nett, N""  XVI)  Hope,  lord  justme-clerk,  said, 
^\  Our  act  1701  is  greatly  more  laTonrabe  to 
the  liberty  of  the  subject  in  evtry  respect  tba» 
the  Habeas  Corpiu  Act  of  Boglaad." 
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nod  TMAOQ  for  th€  officer  commaDding  at 
Fort-WUliaiD,  to  be  particaUrly  careful  to  io- 
terrapi  and  preteat  theae  practioea,  by  denying 
aooeaa  to  tbe  persons  by  whose  means  they 
were  known  to  bercarried  on. 

Bolf  «B  the  prisoner's  complaint  has  been 
loud  apoD  this  head,  I  most  beg  leave  to  recal 
thealtoition  of  yonr  lordships  and  tbe  jury  to 
one  of  the  facts  libelled,  from  which  the  accea- 
rion  to  tbe  marder  is  inferred ;  it  is  (be  supplying 
themurderer  with  money  to  enable  bim  to  fly 
from  justice ;  lei  it  be  remembered  in  wlist 
manner  it  was  executed  ;  the  prisoner  was  in- 
dulged by  the  officer  oomnDanding  tbe  party 
that  apprehended  him,  to  speak  with  his  wife 
apart,  before  he  waa  carried  off:  the  use  he 
made  of  that  indulgence,  was  to  give  her  the 
p:reateat  part  of  the  money  in  his  pocket,  with 
ustrudious  to  send  it,  and  tbe  murderer's 
dolfaes,  to  the  place  where  it  had  been  con- 
certed he  should  wait  for  them. 

The  indol^pence  upon  the  part  of  the  officer 
waa  natural  and  humane;  from  tbe  circum- 
ataooea  that  were  then  known,  there  was  no 
reason  to  suspect  that  such  use  would  bare 
been  made  of  it,  and  by  God's  good  providence 
it  ia  become  a  material  circumstance  in  the  in- 
▼estigatioo  of  the  source  of  the  horrid  scene  of 
iniquity  before  the  Court. 

Now,  as  this  fact  is  admitted  to  be  true,  I 
nnat  aubmit  what  foundation  there  is  to  com- 
plain of  severity:  whether  the  commanding 
officer  bad  reaaon  to  repettt  such  indulgences, 
or  to  give  unlimited  access  to  his  family  and  re- 
lations f  Nevertheless,  I  am  well  authorised  to 
aay,  that,  at  Fort-William,  the  prisoner  had 
many  and  great  indulgences  of  this  kind ;  that 
be  was  allowed  to  take  the  ah*  iu  tbe  garrison, 
amd  to  converse  with  his  friends  and  relstions 
in  each  manner  as  was  consistent  with  the  safe 
eoelody  of  bb  person,  and  the  inquiries  which 
were  then  carrying  on  by  the  proper  officers: 
and  both  before  and  ainoe  he  was  brought  to 
this  piaee,  his  a^rent  and  lawyers  have  had  ao- 
ceaa  to  be  with  him  as  often  as  applied  for  in  a 
proper  way.  He  was  not  indeed  allowed  aeceaa 
to  some  Of  his  aervants  and  dependants,  from 
whom  material  evidence  was  expected,  with 
whom  he  had  been  tampering,  and  who  had 
dedared,  they  were  over-awed  by  his  au- 
thority :  but  for  that  I  apprehend  no  apology  is 
necessary. 

In  the  last  place,  yonr  lordships  have  heard 
mnch  from  tbe  counsel  for  the  prisoner,  of  un- 
fair means  that  have  been  used  to  traduce  his 
cbaraeler  in  tbe  country,  and  to  prepossess  the 
world  with  an  opinion  of  his  guilt,  by  which  he 
ia  aaid  to  be,  m  aome  measure,  condemned 
before  bo  is  brought  to  trial. 

]  must  beg  your  kirdsbips  and  the.  jury  to 
oonaider  the  circumstances  of  the  prosecutors 
who  are  charged  with  these  practices.  Has 
the  disconsolate  widow,  who  baa  no  relation, 
and  scarce  an  acquaintance  in  this  comer  of  the 
ialand,  .been  so  successful  in  prepossessing 
tbe  conntry  with  an  opinion  of  the  prisoner's 
guilt?  oTi  «» iwr  ohiktatDi  aa  yet  nnci^le 


of  speech,  fit  to  assist  her  in  traducing  his  cha- 
racter? 

If  the  relations  of  the  deceased  bad  attempt* 
ed  it  without  foundation,  they  would  have 
^gained  no  credit  with  the  impartial  worid ;  or 
would  have  been  counterbalanced  by  the  nu- 
merous relations  of  the  prisoner,  ^t  least  in  this 
conntry.  Nevertheless,  my  lords,  J  will  admit 
that  he  laboun  under  great  disadvantagea  upon 
this  head ;  a  general  opinion  of  his  guilt  has 
prevailed ;  and  I  am  sorry  to  say,  tbat  he  has 
many  and  stronsf  adveisariea,  who  have  been 
busy  to  establish  it.  '^  Magna  est  Veritas,  et 
prssvalebit."  Tbe  horror  of  the  crime  with 
which  he  is  charged,  has  raised  the  attention  of 
every  impartial  person,  and  made  them  in- 
dustrious to  discover  the  authors  of  it. 

The  blood  of  the  innocent  has  called  aloiid  to 
heaven  for  justice;  and,  by  a  remarkable  con«< 
currence  of  many  dronmstances,  brought  to 
light  b^  the  dedaretions  of  a  cloud  of  witnesses^ 
tbe  pnsoner  is  cleariv  pointed  oot^  not  indeed 
as  the  executioner,  but  the  contriver  of  the 
murder,  and  tbe  aider  and  abettor  of  the  mur- 
derer. 

I  will  not  say,  tbat  bis  character  in  private 
life  concura  aeainst  bim ;  1  have  no  authority 
from  my  employere  to  assert  it ;  nor  will  I  as- 
sert what  is  not  supported  by  evidence.  But  I 
must  say,  tliat  bis  family  and  connections,  hie 
character  and  conduct  in  public  life,  are  so 
many  circnmstancea  forming  a  presumption  al- 
most equal  to  a  proof,  in  support  of  the  chaign 
brought  against  him.  Tliese  are  tbe  most 
powerful  adversaries  he  has  to  struggle  with, 
and  from  them  that  general  opinion  of  bis  guilt 
has  taken  its  rise,  which  is  unjustly  ascribd  to 
theprosecotors. 

What  has  been  said,  my  lords,  would  natu- 
rally lead  me,  in  tbe  next  place,  to  lay  open,  to 
the  consideration  of  tbe  Court,  the  particular 
circumstances  set  forth  in  the  libel,  from  which 
the  prisoner's  guilt  is  inferred ;  and  to  take  no- 
tice of  what  has  been  said  in  his  defence  upon 
tbat  head :  but  in  this  I  have  been  well  pre- 
vented by  the  gentleman  who  spoke  last;  and 
therefore  I  shall  only  beg  leave  to  add  a  few 
observations  to  what  has  been  said  by  him. 

The  Court  has  been  informed  that  Mr. 
CampbeM  of  Glenure  was  appointed  factor  on 
the  forfeited  estate  of  Ardshiel;  that  the  pri« 
soner  is  natural  brother  to  the  forfeiting  person, 
in  whose  absence  h^  fell  to  have  the  leading  of 
his  dependents,  and  the  protection  of  hia 
family :  under  that  character,  as  he  had  an 
interest,  so  he  had  opportunitiea  of  opposing 
the  factor  in  the  executkm  of  his  office:  that 
this  opposition  grew  by  degrees  to  the  height 
of  premeditated  malice,  which  soon  after  broke 
out  in  repeated  threatening,  and  at  last  ended 
in  assassination  and  murder. 

Oo  the  other  band,  the  counsel  for  the  pii* 
soner  have  asserted,  tbat  there  was  oo  enmity 
or  malice  between  Glenure  and  him ;  but  con- 
traiy-wise,  a  confidence  ahd  friendahip,  which 
they  offer  to  support  by  letten  written  by  Gle- 
nure tohim.    NowyaatUamuat  appaat  in  fa» 
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inooDtiilflBt  with  tbeebargvin  the  libel,  I  tMHk 
beff  kftve,  in  a  few  words,  to  recondle  llien. 

Wbeo  Gleaore  was  appointed  filctor  on  the 
estate  of  Anbliiel,  be  was  so  far  freeii  shewing 
any  disposition  to  be  se?ere  upon  the  tenants,* 
•r  lo  put  birdsfaips  on  the  fiiiniljr  and  firieads  of 
the  forfeiting  person*  that  he  treated  then  wtih 
Ihe  utmost  humanity :  and  the  prisoner  hi  par- 
twqlar  had  the  address  to  insuraate  himself  so 
ftr  into  his  confidence^  as  to  be  einployed  in 
eoUeciing  the  rents,  and  advised  with  m  the 
kiting  of  the  farms ;  and,  during  this  period, 
ike  letters  referred  to -were  written.  Bat  as 
the  prisoiier  undoabtedly  took  advantage  of  this 
eonfidence,  to  bring  tenants  into  the  estate  that 
were  entirely  under  bis  influence,  and  to  make 
separate  agreements  with  them  in  favoorof  the 
forfeited  person  and  his  family,  in  defraud  of 
his  majesty  and  the  public ;  the  haroM  of  ez«^ 
chequer  justly  took  exception  agaiuM  thu  part 
of  Glenure's  conduct  |  and,  to  prevent  such 
nhnscs  for  tlie  future,  gave  him  particular  in- 
atructions  in  writing,  to  remove  the  prisoner 
froma-'beneficial  farm  which  be  possessed,  and 
also  any  other  of  the  tenants  who  were  con- 
nected with,  or  nnder  the  influence  of,  the  fbr- 
feitiag  person  and  his  family. 

These  instructions  were  executed  in  part  at 
Whttsundav  1751,  ^by  the  removal  of  the  pri- 
soner from  his  farm  ;  but  as  he  easily  prooursd 
another  in  the  neighbourhood,  and  retained  his 
influence  over  the  estate  by  the  means  of  the 
ftonaats  he  had  placed  there,  he  disoovaed  no 
resentment  at  that  time. 

But  so  seen  as  the  factor,  in  the  further  exe- 
cution of  his  instructions,  began  to  take  the 
proper  measures  for  removing,  at  Whitsunday 
1753,  some  of  these  tenants,  be  then  took  the 
alarm  :  that  was  to  pluck  up  his  mterest  by 
the  root,  and  entirely  to  put  an  end  to  his  inin- 
ence.  He  therefore  made  the  cause  of  the 
tenants  his  owu,  and  every  method  of  oppoei- 
tion  was  tried  to  prevent  their  removal. 

fie  ne longer  aflected  any  intimacy  or  friend- 
ship with  Gleoure,  bat  took  every  occasion  to 
raise  disoontent  and  jeakmsies  against  him,  and 
.  represent  him  as  an  oppressor  in  the  country. 
Atlsst,  without  any  authority  from  the  tenanU 
who  were  to  be  removed,  he  look  a  jonmey  to 
Edinbuigh,  on  his  own  expenoe,  aad  applied, 
hv  a  billof  suspension,  to  the  court  of  eernkm 
in  their  names;  in  which  the  factors  conduct 
iras  set  forth  in  such  fhlse  and  odious  colours, 
as  procured  a  sist  or  stop  of  execution  of  the 
decree  of  removing,  prsoounced  by  the  sheriff, 
•A  the  factor's  suit;  and,  by  the  same  false 
•oggestiotts,  he  so  far  imposed  upon  such  of  the 
harons,  as  were  then  in  town,  as  to  make  them 
listen  to  his  complaints  against  Glenure. 

When  Gleonra  was  infonned  of  all*  this,  he 
Went  direcdy  to  Edinburgh  by  great  joumies; 
and,  as  soon  ss  he  had  aa  opportunity  of  being 
keard^  he  obtained  a  removal  of  the  sist  from 
the^eourt  of  session  ;  and  satisfied  the  barons, 
that  he  had  conducted  himself  entirety  by  their 
nstructiqoa.  And,  having  been  only  two  days 
in  ISPWD)  ha  NiuMd  with  axpediiea  to  the 
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Whitsunday 
hanit. ' 
This  soheoM  heiqr  frnslraftBd  fay  the  diM 

Senee  aad  activity  of  tfie  fader,  awssarea  cf  i 
iflTerent  nature  became  neoesiary. 
hodceot'^l 
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The  prissMT  had  no.  hofWe  c 
keep  up  his  infiuenoe  and  iaierest  id  the  i 
while  Gleadre  contlaaed  to  have  the  ass 
BMutofit;  udif  heshouM  beabletogettbc 
better  of  hrni,  he  bad  reason  to  tbiakao  other 
would  be  so  hardy  as  to  uadertake  it.  it  way 
therefone  reeotved  to  take  hhn  eff,  and  that  hs* 
fere  he  should  remove  the  tenants. 

For  the  executiea  of  liis  aoheme,  a  vefy  proper 
assistaat  was  at  head ;  Allan  Breek  Stewart,  a 
person  in  desperate  circumstances,  who  had  al- 
ready fbrfeited  hb  life  te  the  laws,  aad  edlistsd 
himself  an  enemy  to  the  liheitiss  of  hit  ceMi« 
try ;  a  dependant  of  the  family  of  Af4shiel  ; 
brought  up  from  his  infanoy  nnder  the  care 
and  authority  of  the  priseaer. 

With  this  assistance,  no  method  wae  lefl  an- 
attempted  to  stir  up  the  popuhMe,  or  some  cf 
the  hardiest  aipong  them,  to  cat  off  Gleaore 
by  violence.  Their  attachment  to  their  chief 
was  made  use  of  for  that  pur|iose.  The  pre- 
servation of  his  fiunilr,  the  wellbrc  of  their 
country,  and  even  the  very  bring  of  the  dan, 
were  represented  as  inconsistent  with  allowing 
Glenure  to  live.  Reproaches  were  used  to  setae, 
rewards  oflbed  to  others,  and  strong  iosia*^ 
aliens  mode  by  the  prisoner  to  his  own  do« 
mestic  servants :  but  all  this  had  not  the  de- 
sired effect. 

Wherefbre,  on  Monday  the  11th  of  May, 
Allan  Breck;  who  had  no  other  oooupation  hot 
wandering  from  house  to  house  amongst  hie 
friends,  and  was  thereby  well  able  to  trace  all 
Glenure's  motions,  earoe  to  the  ariseooPe 
house,  when  the  resolotioa  appeanio  have  been 
taken,  that  Alhm  himself  shouM  set  out  earfy 
next  morning  to  way- lay  Gleiiare,  and  take 
the  first  opportunity  to  perpecratc  the  murder. 

This  wss  BO  difllcuh  task  to  one  who  \Da%w 
the  country.  There  were  bat  three  days  to 
run  to  the  term  for  the  removing.  In  that 
period,  it  was  known  thst  Glenure  wao  to  gw 
from  bis  own  honse,  to  the  sherifTs  coart  at 
Fort- William,  and  return  to  the  leads  from 
whence  the  teosnis  were  to  be  removed.  The 
nature  of  the  ceitntry,  aad  the  sei^cva)  ierrica 
wbicli  he  could  not  avoid,  made  it  certain  wliat 
road  he  mdst  take ;  and  a  weed  adar  tlM  leads 
afforded  a  proper  phMe  fbr  the  hieedy  deed. 
Bat  Allan's  dress,  being  the  French  mMrm, 
was  too  remarkable  f«r  aa  .exeeuthmer  of  the 
works  of  darkness ;  lie  was  tberelhre  sappMctl 
with  another,  of  the  usual  colour  and  fhshion  of 
the  country,  by  the  priseaer.  The  Ceort  haa 
beard  how  he  then  took  bis  station  at  a  place 
witbin  sight  of  Glenure's  house,  till  ha  saw* 
him  Set  out  lor  Fort-WiliMm,  aad  then  how  ha 
retired  towards  a  fhrry,  where  ft  wae  knowg 
Glenure  most  pass  in  his  retara. 

In  the  mean  time,  messenger  alter 


ger  ia  seat  to  Fort  William  by  Ihe  prisoner,  td 
get  meia  partusalar  hMeHigeaec^ff  QtoaraH 
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BMtkNii.  Oatlieal9liloftb«13tb,AHMea«« 
to  A  ^ee  aiQaeeDt  to  the  Ibrry,  Md  rttirad  ill 
the  BoriMBg  iBt*  th«  wood,  from  wMeh  ho 
only  oiflM  out  to  on^fo  .if  Oleoufo  wot  poit. 
Abont  tlUi  Tory  tine  •  fguOi  betoogiog  to  the 
prisoneri  woo  o-miMiBg;  Bod,  io  tlie  oroBiogfi 
Gkonre  woe  obot  in  the  wood. 

Wben  the  horror  of  the  murder  threw  ell  the 
BcigMNwHiood  iatoooBfoiioo  aod  comomotioo, 
■0  rariirizo  oppearcd  npon  the  priMNier,  or  io 
bis  hmWy.  Their  atloDtioo  was  stttirety  flxod 
opsii  the  oxeeation  of  the  neatiites  that  had 
beea  eottcertcd  Ibr  fiwiKtatnif  the  mniderer's 
escape :  for  thai  purpose,  a  raesseaMr  was  dis^ 
intelMd  to  praearo  moDoy  s  upon  the  retaru  of 
tfast  mesasoger  (thongb  the  prhN>ner  was  then 
is  costody)  iba  laoDoy  be  brougbt^  with  what 
more  the  priooiier  oooid  affoid,  and  aU»  the 
Freaeh  eletbcs,  wen,  by  the  prisoher*a  direo^ 
tiso,  carried  to  a  reoMte  phu3e  In  the  mouatahio, 
where  AUao  Brack  had  fbf  aomo  time  waited 
iacxpeelatbm  of  them.  At  the  sanra  time  the 
prisoacv'to  arnoa,  which  had  been  ooaoealed 
aev  hi^  boiisa,  were  diaoovered ;  and  the  ?ery 
gao,  whieb  bad  been  miishig  on  the  day  of  the 
amrder,  was  ftHiod  amoafst  them,  wlib  snob 
anrln  ss  abeirod  that  It  had  been,  Ittely  diS' 
ohsmd. 

1  nus^  my  lords,  as  I  had  eecaiiion  to  amii^ 
tiSB  some  of  tlio  tela  to  be  prored,  1  oould  not 
rerist  ftbortljT  rminlng  over  the  whole,  hi  order 
toliy  tbtei  in  oacvlew  before  year  lofdehips 
SDdtbejary. 

Aed,  from  this  ?tew,  T  apprehend  it  will  now 
sp^r,  1010.  That  the  fneadship  mentioaed  by 
the  coonsel  rov  the  prisoner,  does  not  derogate 
from  the  probnbilily  of  bis  goitt.  It  is  a  na- 
tarsi,  and  eren  a  tieoessary  llok  of  tba  chain 
apon  which  the  whole  depends.  » 

9do,  It  most  occur  to  e? ery  one  who  bears 
these  fscts,  that  though  it  is  possible,  barely 
pssHMe,  that  oereral  of  them  might  hare  hap- 
pened, thoogii  the  prisoner hadbeen innocent 
of  the  crime  that  is  charged  apon  bim ;  yet  it 
is  impossible  to  oonceire,  that  aoeh  a  long  seriea 
of  dfcnmstaDces,  eooaeoted  and  corrsspoodhig 
with  one  another,  all  coacnrring  to  answer  ihi 
ssme  end,  shooM  be  tba  mere  elect  of  chance, 
Md  not  the  cOBseqaeoce  of  intention  and  do- 

Totabe  an  instance,  it  is  rery  easy  to  be- 
Ucve.tbat  Allan  Brrck  might  barecfaaagad  hia 
detbes,  thongh  he  bad  not  faitended  to  murder 
Gleaure;  and  that  be  aright  have  lodged  f^ 
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mme  nSgbts  near  Glonore's  honeo,  tbongb  be 
bsd  not  intended  to  Ke  hi  wait  for  hki  life :  but 
when  w«  find  the  same  ARan  Brech  himself 
tbresteahig  to  morder  Olemito,  and  laatlgatmg 
itbcrs  to  do  it;  afterwards  cfaanghig  hu 
clotbes,  lying  hi  waii  at  dilRnmit  timea  and  in 
mcret  plaoes,  appeariag  and  anxioosly  inaoiiw 
mg  for  Ofenme  nesr  the  time  and  tdaoe  of  the 
Mider,and  as  aeon  as  it  was  committed,  iy- 
n^  whh  terror  and  precipimtion,  who  can  doOM 
mat  be  was  the  mat^fciar  f 

In  tfieaama  mnoer  H  minr  be  wall  aop 
tt»t  tba  priaoaer  migMhtrwlmAllMi 


a  suit  of  eMbes,  or  gf  van  bim  cotertahrmeot  itt 
his  boose,  thoagb  ha  bad  not  histigated  him  td 
commit  the  murder.  Bat  if  it  is  coosidek^d, 
that  Allaa  Brook  had  no  qnarrel  with  Gleaure, ' 
other  than  what  ho  was  engaged  in  by  the  in* 
fluenee  and  anthority  of  the  prisoner  i  that  be 
carri^  the  reseotmeat,  on  the  prisoner's  ac« 
count,  to  such  a  height  ss  to  threaten  to  shoot 
Olenure,  and  joined  the  prisoner  in  prompting 
others  to  do  it  ;  that  when  Oienurft  returnra 
hnexpecteclly  from  Editiburgh,  Allan  Brack 
went  immedialely  with  the  intelligence  to  tba 
prisoner ;  that  when  he  set  out  to  lie  in  wait 
for  Gleoore,  it  was  after  a  consultation  with, 
and  being  aoooutred  for  that  purpose  by,  thd 
prisoner;  that  the  ffun  with  which  he  shot 
Olenure,  appeam  to  hare  bei&n  the  property  of 
the  prisoner ;  thai,  after  fhe  murder  was  com^ 
mitied,  the  murderer  relied  for  money  and 
cbthes  for  his  escspe,  and  actmiUy  did  n^ceive 
them  from  the  pnsooer;  I  say,  i«l  all  thesd 
concnrring  dronmstances  be  laid  together,  and 
who  will  doubt  that  he  wss  instigated,  aided 
and  abetted  by  the  prisoner  P 
'  It  is  therefore  in  rain  to  urge,  that  one  or 
BMire  of  these  fUda,  whenr  taken  separately,  are 
not  relerant  to  infer  the  conclnston  of  his  guilt. 
It  b  fVom  the  oonnelton  and  concurrence  of 
the  whole,  that  the  conrittlon  of  his  iprilt  doea 
arise :  and  It  Is  only  fhrni  a  proof  of  the  whole, 
that  tba  proadontorft  expect  a  jndgment  agamst 
htm. 

In  the  last  phice,  the  cotmsd  foe  the  prisoner 
hare  urged  a  point  of  hiw  hi  his  defence,  riz. 
That  aupbosing'the  facts  which  hare  been  set 
fbrtb,  to  be  relevant  to  infer  his  guilt ;  as  he  Is 
only  charged  «a  an  aooeasary,  he  cannot  be 
bronght  to  trial  for  the  crime,  until  the  prhiei- 
pal  be  fim  oonrictad.  In  supporting  of  this, 
tea ts  here  been  oooted  from  the  old  law4iooks, 
Qoonkm  Attachiamenta  and  Regiao;!  Msjestar 
tern.  It  has  been  aaid  that  this  is  the  law  of 
England  at  thhi  day,  and  that  sir  George  Msc- 
kenaie,  in  bis  Treatise  of  Crimes,  bss  laid  ft 
down  to  be  the  law  of  this  country. 

As  the  word  *  accessary'  is  a  relatire,  which 
cannot  be  without  a  prioctpsl  to  which  it  re- 
ktes ;  it  most  be  admitted,  that  no  eridence 
will  bo  sofBcleut  to  conrict  sn  accessary,  which 
dtira  not  prove  that  the  crime  was  committed 

S^  the  principal,  who  is  thereby  convicted,  to 
o  effect  that  justice  may  be  executed  against 
the  accessary. 

In'  this  sense  the  maxim  is  jost ;  but  to  the 
sense  in  which  It  is  pleaded  for  the  prisoner,  1 
will  take  upon  me  to  say,  it  is  not  supported  bt 
the,  law  of  this  country :  it  is  inconsistent  with 
the  principles  of  public  policy,  and  snbrersiro 
ofallcirfl  society. 

Itis  indeed  a  maxim,  and  a  g«)od  one,  in  thb 
Isw  of  Scotland,  that  no  nerson  can  be  con* 
demned,  so  aa  to  suffer  the  pontshment  ap* 
pointed  by  law  for  any  crinse,  unlcas  be  be  prd- 
sent  in  oonit,  and  bare  opportunity  to  object  to 
the  erideoee  by  wMcb  it  is  to  be  proved  agfainat 
him.  But  In  the  present  case,  it  is  not  alleged, 
thai  AMtti  Brook  mM  bo  Mideniied,  and 


59J 


25  GEORGE  II. 


brought  to  jttt|i^»  upon  the  evidence  that  is  to 
be  brouffht  in  his  abeeooe  agaimt  the  prieoner. 
If  he  shall  afterwards  appear,  aod  stand  bia 
trial,  the  proof,  iu  so  far  as  it  relates  to  him, 
must  agaio  be  repeated  in  his  preseooe,  aod  it 
viU  be  competent  to  biro  to  object  to  every  part 
of  it.  .  But  at  present,  as  the  evidence  is 
brought  only  to  the  effect  that  the  prisoner 
may  be  puoifibed,  it  is  he  only  thst  can  plead 
the  benefit  of  this  maxim  ;  and  it  is  competent 
to  bim  to  ol(ject,  as  well  to  that  part  of  the  evi- 
dence which  fixes  the  crime  upon  the  principal, 
V  as  to  that  which  proves  his  accession. 

As  to  the  law  of  England,  1  will  not  toke 
upon  me  to  argue  from  it ;  1  do  not  pretend  to 
be  versant  in  it ;  nor  do  1  apprehend  it  will  be 
decisive  io  this  case.  Nevertheless  I  have 
reason  to  believe,  that  it  is  the  practice  in  that 
|>art  of  the  kingdom  to  proceed  to  the  trial  of 
the  accessary,  after  the  outlawry  of  the  prin- 
cipal;  from  which  I  would  infer,  that,  in  our 
practice,  either  the  fugitation  has  the  effect  of 
the  outlawry,  or  tliere  is  no  argument  to  be 
drawn  from  tbe  one  law  to  the  oth^r. 

With  regard  to  the  old  law-books  mentioned, 
it  is  well  known  to  your  lordships,  that  they 
are  generally  believed  to  ba?e  been  transcribed 
from  tbe  laws  of  £nffland,.ata  time,  indeed, 
when  manjr  salutary  alterations  are  thought  to 
have  been  introduced  into  our  practioe  from 
thence  s  but  that  it  is  by  no  means  admitted, 
that  they  were  ever  ingrossed  into  the  body  of 
our  laws,  or  that  every  part  of  them  has  been 
confirmed  by  our  practice ;  many  instances  of 
the  contrary  might  be  mentioned.  But  I  for- 
bear  to  consome  the  time  of  the  Court  upon 
this  question,  because  tbe  only  ground  1  can 
find  to  suspect,  that  it  ever  was  held  to  be  a 
doabtin  our  practice,  is  the  153  act,  13  pari. 
Ja.  6,  which  appears  to  have  been  made  with  a 
view  to  uke  away  aU  doubt  for  tbe  future. 
The  words  of  this'sututeare, «» That  in  all  time 
cumming,  all  criminal  libelee  sail  conteine,  that 
persones  compleined  on  are  airt  and  pairt  of  the 
crimes  libelled;  quhilksall  be  relevant  to  ac- 
cuse tbem  thereof;  swa  that  ua  exception  or 
objection  take  awaie  that  part  of  the  libell  in 
Ume  cumming."  Which,  m  more  modem  lan- 
guage, imports,  that,  for  the  future,  no  ob- 
jection  shall  be  sustained  against  a  libel,  which 
cbaiges  the  person  accused  of  being  contriver, 
adviser,  aiding,  abetting  or  assisting,  in  a 
enme  that  is  otherwise  relevant. 

And  sir  Geo^  Mackenxie,  in  that  rerV  pas- 
sage of  his  Treatise  on  Crimes,  which  has  been 
quoted  in  behalf  of  the  prisoner,  though  be 
lays  down  the  arguments  which  have  been 
suggested  on  lioth  sides  by  the  authors  who 
have  treated  this  Question,  be  concludes  with 
observmg,  that,  in  Robertson's  case,  the  Court 
found  upon  this  act,  that  an  accomplice  might 
be  tried,  though  the  principal  had  not  been  con- 
victed nor  fugitated. 

Upon  these  principles,  the  practice  has  been 
uniform  for  many  years  ;  and  the  present  cir» 
ennwtances  of  the  case  do  not  seem  to  aflbrd 
•Dy  reason  to  devi«to  from  it.    Foryowtord- 


Trial  qfJamei  Stetoari, 


[60 


ships  and  the  jury  most  be  convineed,  fnm 
tbe  facts  which  have  been  opened,  that  aa  the 
murder  was  committed  with  tbe  advice,  and  at 
the  instigation  of  the  prisoner;  ao,  but  for  his 
aiding,  abetting  and  assisting,  the  murderer 
had  been  now  also  prisoner  at  yeurbar. 

Lord  Advocate  (right  hon.  W.  Grant) : 

My  Lord  Justice  General ;  I  stand  np  al 
this  time,  to  support  the  reply  that  hath  been 
made  by  tbe  learned  and  ingenious  gentleoMn 
on  the  same  side  with  me,  to  the  deienees  tbaft 
have  been  offered  for  this  pannel ;  bnl  as  it 
hath  not  been  frequently  prstctised  by  my  pre- 
decessors in  office  to  attend  in  person  at  circuit 
courts  of  justiciary,  I  beg  leave,  first  of  all,  t» 
say  a  few  words  for  myself,  to  give  the  reasoa 
of  .my  being  now  here :  and  I  am  persuaded 
that  every  one  who  now  hears  me,  will  believe 
me,  when  I  declare,  that,  negatively,  that  baUb 
not  proceeded  from  any  particular  animosity 
against  tbis  unhappy  man  in  the  pannel,  wbosa 
I  never  saw  until  this  day  when  he  appeared 
there ;  neither  is  it  singly  hecause  it  is  a  burrid 
and  atrocious  murder  that  is  to  be  now  iried  ; 
or  that  the  trial  is  to  proceed  upon  indirect  and 
drcumstontial  evidence,  because  such  casea 
have  often  occurred.  But  the  trutli  is,  that 
upon  my  first  bearing  of  tbia  murder,  in  the 
month  of  M av  bni,  of  a  gentleman  of  tbi» 
country,  tbe  king's  factor  upon  certoin  of  tbe 
forfeited  estotes  tbat  had  been  but  a  few  weeks 
before  annexed  tq  the  crown  unalienablv,  and 
the  produce  of  them  appropriated  by  law  to 
the  most  salutary  and  beneficial  purposes,  for. 
tbe  fiiture  tranquillit|r  of  the  united  kingdom  ia 
general,  and  for  tbe  immediate  advanuge  and 
improvement  of  tbe«e  highland  parts  of  Scot- 
land in  particular ;  I  was  greatly  vhocked,  and 
considered  the  murderers,  whoever  they  were, 
as  having  been  guilty  not  only  of  a  most  horrid 
crime  against  the  laws  of  God  and  humanity, 
but,  together  with  this,  of  a  most  audacious  in- 
sult against  the  most  gracious  and  beneficent 
acts  of  tbe  king's  government,  and  of  the 
whole  l^islature ;  and,  as  far  as  in  tbem  lay, 
bad  endeavoured  to  make  thq  wdrld  or  the 
public  believe,  that  the  civilizing  of  the  High- 
lands of  Scotland  was  a  vain  and  impracticable 
attempt ;  and  under  this  impression,  I  then  re- 
solved, whenever  a  discovery  should  be  made 
of  any  persons  concerned  in  this  wickedness, 
to  attend  at  the  trial  where*  ever  it  sboald  be, 
and  to  do  all  that  in  me  lay,  consistently  with 
law  and  justice,  to  convince  the  disaffected  part 
of  the  Hifflilands  of  Scotland,  that  they  most 
submit  to  this  government,  which  they  have  se- 
veral times  in  vain  endeavoured  to  subvert. 

And  now,  as  to  this  trial  itself,  your  lordships 
have  beard  the  libel  read,  and  some  parts  of 
the  eridence  which  we  expect  to  bring  in  sup- 
port of  it,  more  particularly  Opened  by  the 
gentlemen  who  spoke  of  the'  same  side  with 
me ;  and  none  of  these  things  shall  I  now  re- 
peat ;  but  only  make  a.  fewobservatii^na  upm^ 
what  bath  been  offered  by  the  cowwel  fi»r  tbe 
pannel  by  iray  of  defence..  i  i 
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And.  first  of  ^11,  in  order  to  Uj  out  of  the 
ease  what  is  fbreigo  to  the  merits  of  the  trial, 
the  panners  oountel  hare  been  pleased  to  take 
BOtice  of  oertain  hardships,  or^etanoes,  that 
be  has  laid  uoder,  dario*;  -his  oonfiDement  in 
the  garrison  of  Fort-William ;  and  that,  by 
the  precaotion  of  the  private  prosecutor,  all 
the  old  experienced  coonsel  hare  been  retained 
from  giving  him  their  assistance.  As  to  the 
former  of  which  supposed  grievances,  1  am 
truly  ignorant' of  the  particular  facts  upon 
wh^  the  complaint  is  founded ;  but  if  it  be 
tme,  that  the  pannel  was  longer  Icept  in  close 
con6nement  than  he  should  have  been,  or  until 
the  commanding  officer  was  informed  how  the 
law  stood,  the  pannel  can  be  under  no  real 
disadvantage  on  that  account  in  his  present 
trial ;  because  he  was  first  taken  into  custody 
on  Saturday  the  16th  of  Majr,  that  is,  about 
JborDDontlis  aso:  and  supposing  it  true,  that 
lor  some  few  days  of  so  long  a  period,  |)eople 
hwA  not  access  to  him  whom  he  bad  a  mind  to 
see,  be  has  bad  full  time,  when  all  these  are 
dedooled,  to  make  the  necessary  provision  for 
his  defence.* 

*  Upon- this  and  other  passages  respectiog 
hardships,  of  which  complaint  was  made  in  this 
case,  the  following  remarks  are  made  in  the 
Supplement  to  the  Trial  of  James  Stewart  : 

^  For  the  better  understanding  this  matter,  it 
will  be  proper  here  to  insert  a  dause  or  two  of 
this  same  act  of  parliament"  [the  act  against 
wrongous  iroprisoument,  see  p.  58],  *' being 
the  6th  of  the  8th  and  9t\\  sessions  of  king 
Wilfiam,  aiid  justly  called  the  pailadium  of 
our  liberty.  In  the  preamble  of  which  it  is 
aaid,  *  That  our  sovereign  lord,   considering 

*  it  is  the  interest  of  all  hia  good  subjects,  that 

*  the  liberty  of  their  persons  be  duly  secured  ; 
«  and  that  it  b  declared  by  the  Claim  of  Right, 

*  that  the  imprisonment  of  persons,  without  ex- 

*  preving  the  reasons  thereof,  and  delaying  to 

*  pot  them  to  trial,  ia  contrary  to  law:  there- 

*  fore  his  majesty,  with  advice  and  consent  of 

*  the  estates  of  parliament,  statutes,  onsets,  and 

*  ordains.  That  all  informers  shall  siffu  their 

*  inionoatkins ;  and  that  no  person  shall  here- 
*'  after  be  imprisoned  for  custody,  in  order  to 

*  trial,'  for  any  crime  or  oflSBncOi  without  a  war- 
'  rant  in  writ,  expressinp'  the  particuhir  cause 
'  for  which  he  is  imprisoned :  and  of  which 

*  warmot  the  messenger,  or  executor  thereof, 

*  before  imprisonment,  or  the  keeper  of  the  pri- 

*  SOD  receiving  the  same,  is  hereby  ordained  to 

*  give  a  just  double  immediately  under  his  hand 

*  to  the  prisoner  himself,  for  the  end  after  spe- 
'  cified,'  &c.  viz.  to  he  produced  by  the  pri- 
soner's doer  at  his  application  for  trial,  when  it 
is  delayed.    And  near  the  end  of  this  act— 

*  And  further  discharges  all  close  imprison- 

*  roeots,  beyond  the  space  of  eight  days  from 

*  the  oommitmeot,  under  the  pains  of  wrongous 

*  imprisraimcot.'.  Likewise,  to  insert  a  clause 
of  a  later  act  of  parliament,  viz.  that  of  the  21st 
year  of  king  George  2,  intitled,>  <  Act  for  the 
« wore  jeffectoal  Trial  and  Ponisboient  of  High 
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Afl  for  the  other  alleged  grievance,  I  myself 
know  certainly  the  foundation  of  that ;  and  so 
far  is  true,  that  fkfter  1  had  expected^  for  some 
time,  to  receive  from  the  sheriff-depute  of  this 


*  Tresson  and  Misprision  of  High  Treason  in 

*  the  Hififblands  of  Scotland,  &c. — And  it  is 

*  hereby  further  enacted.  That  the  several  forts 

*  erected,  or  hereafter  to  be  erected  by  his  ma- 

<  jesty,  bis  heirs  or  successors,  within  the  said 

<  shires  of  Dumbarton,  Stiriing,  Perth,  1nver» 

*  ness,  Argyle,  &c.  or  any  of  them,  shall  be, 

*  and  they  are  hereby  declared  to  be  lawful 

<  prisons,  for  the  commitment  and  safe  custody 

*  of  oflenders ;  and  the  several  and  respective 

*  officers  commanding  for  the  time  bemg,  in 

*  any  sucb  fort  or  forts,  are  hereby  impowered 

*  and  required  to  obey  and  execute  all  legal 

*  orders  and  warrants  that  ahall  be  to  them  di- 
'  reeled,  for  the  receiving  and  detaining,  or  re« 

*  leasing  and  tiberating  any  person  or  persons 
'  committed  to  their  charge  or  custody  by  the 

*  civil  magistrate.'  Which  laws,  as  they  are 
supposed  to  be  known  to  every  subject,  so  are 
thev  more  especially  to  the  governors  of  forts 
and  keepers  of  prisons ;  who,  if  they  transgress 
the  law,  are  to  be  reckoned  oppressors,  and  are 
punishable  accordim^ly.  To  say,  that  military 
men  are  to  be  excused,  as  b«ng  ignorant  of 
the  law,  is  no  better  than  to  make  a  joke  of 
liberty,  and  laugh  at  the  oppressed.  But  ig- 
norance of  the  law  is  the  plea ;  and,  thank 
God,  they  dare  not  as  yet  avow  any  other:  a 
plea  which  may  as  well  be  ur^  by  the  per- 
petrators of  the  greatest  of  cnmes ;  and  I  do 
not  hold  him  as  guilty  of  the  least,  who  shakes 
the  foundation  of  public  liberty,  by  removing, 
though  for  an  instant,  the  corner-stone  upon 
which  it  rests.  How  for  that  was  done  here, 
will  appear  from  the  trial. 

«<  The  true  state  of  the  case,  as  tothe  taking 
up  and  dolMoing  James  Stewart  in  prison,  is 
as  follows: — Gletture  having  been  murdered 
on  the  14th  of  May,  James  Stewart  and  his 
eldest  son  Allan  were  made  prisonera  on  the 
16th  in  the  afternoon,  by  a  party  of  soldiers^ 
and  carried  next  day  to  Fort-William ;  where 
tbey  were  imprisoned,  without  any  signed  in- 
formation against  them,  or  warrant  for  so  do- 
ing ;  though  the  law,  as  just  now  shewn,  most 
expressly  directs  both,  ft  is  true,  there  ap:- 
peared  afterwards,  tiz.  July  6,  a  wam^nt 
signed  by  the  Lord  Justice -Clerk,  and  dated  at 
Edinburgh,  May  IT.  But  as  EdiBburgh  it 
three  days  journey,  or  88  computed  miles, 
from  Fort-William,  it  can  never  be  pretended, 
that  the  imorisonment  could  hare  been  made  ' 
in  virtue  or  this  warrant.  Prom  the  irth  of 
May  to  the  81st  of  August,  James  Stewart  waft 
kept  in  close  confinement  (as  to  admittance  to 
others  to  see  him),  excepting  once,  toward^ 
the  end  of  June,  when  a  letter  of  directions  to 
his  wife,  with  the  foresaid  aet  of  pariiament 
against  vrrongous  imprisonment,  were  shewn 
to  colonel  Crawford,  the  then  commanding 
officer' at  Fort- William ;  who  thereupon  al- 
lowed Mrs.  Stewart,  and  her  two  sisters,  to  fo^ 
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CQVotjr  ihe  result  of  bit  inqniiks  coocennBg 
Uie  muiyier  af  Gleoure,  and  the  eEamioatioss 
be  bad  takeo  od  that  aubjeet ;  thfifle  were,  at 
Jeogtb,  brouf  bt  to  ne  at  Kdiabiuig'b  by  t^ertaio 

fbe  priaooer;  bvt  refused  admtttaiice  to  every 
male  frieod,  or  penon  caiwble  of  adviaioff  aad 
aasifting  him  in  brio^iog  oa  bia  trial.  At  the 
pame  lifue  the  priaooer  lent  one  to  Barcaldine, 
GUnure'a  ebleat  brother,  to  demaod  a  copy  of 
Ibe  vrarrant  for  biatiDpriaoiiiDedt ;  and  received 
Car  aoaver,  that  he  miehl  get  it  fioiD  the  jailor 
of  Fort- William.  AlTtbia  I  bare  aeeu  ia  a 
bitter  under  Jame«  Stewart's  baud,  dated  Juae 
SIS.  Agreeable  to  the  directions  seat  to  Mrs. 
Stewart,  alio  rehired  Charies  Stewart  ootary 
at  Baoavie,  first  to  shew  the  act  of  pariiaineot 
to  colooel  Crawford,  sod  then  demaiid,  wider 
prptsstatioa,  a  do«ble  of  the  warrant  for  ooo- 
miuiugber  bosbaod.  But  the  timid  notary 
^leclioed  the  employ meot,  and  left  the  place. 
The  cause  of  which  behaviour  in  him  mav  be 
/discovered,  by  loobbg  at  his  deposition ;  wbare 
lie  says,  *  That  he  had  Ibmerly  4ecbned  to 

*  act  (vi«.  ai  the  ejection),  beesaae  be  did  not 
f  care  to  disoblige  Glenure.'  Aud  if  this  was 
ihougbt  by  him  to  be  a  good  reaaoo  before  for 

;  »ot  acting,  it  was  bfcome  a  stronger  one  now } 
when  not  only  James  Stewart's  friends  were 
inenacedf  bot  the  whole  country  put  under 
terror.  Far  Mr.  Stewart  younger  of  BaUa- 
cbelish  bad  asked  from  Barcaldioe,  at  the 
Jiouse  of  Glenure,  a  copy  of  the  warrant  of 
OMnmilmeot ;  and  waa  not  only  refnaed  it»  but 
told  by  BarcakUne,  that  it  was  none  of  hia  (Mr. 
filewart'a)  buainess ;  and  if  be  aded  any  fur- 
ther in  tb«s  matter,  be  himself  shmdil  be  taken 
Vp  and  imprisoned  hkewise.  This  y/raog  gen* 
tleman  however,  seeing  hioHelf  Ibe  only  per- 
son that  had  courage  to  apeak  or  aet  for  the 
nrieoner,  wcni  to  M^buqgb,  adjoimng  to  Fort 
V^illiam^  and  froos  ibenoe  wrote  a  letter 
^  colonel  Qrasrfbrd,  earnestly  begging  to  be 
nikiwed  to  eonserse  wkb  the  prisones  abonfcex* 
press  bnspnpsi,  and  in  the  presence  and  hearing 
of  anj  oflwer  U»e  oolofiel  should  be  pleseed  to 
•ppomtk  Tothia  letter  Mr*  Stewart  received 
Ibe  folWwing  answer*— ^<  Fort-WiUiam,  3 
f  •v'doolbi  Sir ;  colonel  Crawfurd  desires  me  m 

*  aof  uaint  you,  that  you  are  represented  to  him 
.*  as  a  person  Entirely  in  the  confidence  andae* 
^cvetaof  Allnn  Breck  Stewart;  and  that  the 

*  intercoorae.  yon  are  said  to  have  held  witii  the 
f  supposed  murderer  of  Glenure,  at  %he  lime 
« immediately  preceding  the  murder,  makes  it 
.^  (in  bis  opinion)  improper  foc^your  being  ad- 
>  oMtted  either  lo  the  priaoom»,  or  as  a  frinnd 

*  in|o  the  garriaon.— The  cotoners  illoem  he 

*  hopes  will  be  an  enooae  for  not  writing  him^ 
« eeUL    1  ana,  Sir«  yo«r  humbleaervant,  (sigood) 

Tiio»  Wbuwn.' 
V  Now,  without  saying  any  thing  in  parti^ 
'tfnlar  of  this  ostraordinafy  letter  of  adjutant 
VKoidon,  ie  it  not  evident,  that  the  foresaid  act 
«C(wiiMlient,  the  only  seoutity  of  the  liberty 
i£  onr  persons  in.  NonhrBritain,  isaa  deapised 
mddim^mk  m  a  mom  iUcgal  and  nrbilnry 
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of  the  fomily  of  the  dnoeosed,  who  had  taken 
bpon  them,  as  it  was  very  just  and  natural,  to 
be  managera  and  coaductora  of  the  inquiry, 
and  to  cause  to  be  brought  before  the  sheriff  to 

manner,  by  the  ^vemor  of  the  fort,  even  after 
it  bad  been  put  mto  his  bands,  aa  above  men* 
tinned,  and  was  undoubtedly  read  by  him  P  Bui 
this  hsppened  in  the  highlands  of  (Scotland,  at  n 
place  governed  bv  military  persons,  and  rensote 
from  help,  check,  and  every  other  controuL 
•^<-Soon  thei^<GiaAer,  col.  Crawford  being  re- 
moved from  Fort- William,  Mr.  lisigbten  took 
bis  place ;  to  whom  the  prisoner's  wSe  applied^ 
<lesiring  access  to  her  husband.  But  this  her 
lethal  privilege  was  not  only  denisd  ber  by  the 
new  governor,  but  she  was  told,  that  if  she  diA 
not  immediately  depart  flroiii  the  town  of  Ma- 
lybuigh,  she  would  be  put  in  prison  beraeIC 
Thus  this  poor  and  almost  distracted  woman  in 
driven  from  the  place  and  neighbourhood  of 
her  husband's  oonfioement,  and  (Mged  to  leave 
him  in  a  friendless  and  foriorn  state.  And 
some  time  after  this,  the  same  Mr.  Laightoa 
having  allowed  James  Stewart  to  writa  a  letter 
tft  one  of  bis  acauaiutanoe  about  necsosaries* 
James  ventured,  m  a  postscript,  to  complsiu  to 
bis  friend  of  the  ckMcnesa  et  bia  eanfinemwt, 
and  other  hardahips  put  upon  hion.  Bot  the 
letter  being  carried  to  the  governor,  lo  be  read 
by  him  before  it  waa  sent  off,  he  went  ia  a 
passion  tp  the  window  of  the  prison,  and  tbevn 
scolded  James  for  darmg  to  write  sodi  a  post- 
script;  and  throwing  the  letter  into  the  prison* 
assured  James,  tba^  u  ha  did  not  writa  hia  letter 
over  agaia^  and  keep  not  the  postscript,  no  let- 
ter shoohl  be  alWwetl  ta  go  from  him  out  of  the 
g«jrrison. 

>  ^   Pudet  hsBc  opprobria  vobis, 
£l  diei  potuisse,  et  nen  potuisse'refyii. 

"  At  length,  on  the  fith  of  July,  after  aelose 
eonfihement  of  fifty  days,  a  double  of  the 
foi^ensentjoned  warrant  from  the  k>qd  justice- 
clerk  was-  dniiveied  t»  the  prisoner.  And  tkat 
it  was  on  this  day,  and  no  sooner,  can  be  in* 
sisueted  by  a  letter  under  tb«  prifioner'a  hnnd, 
conveying  this  double  to  one  of  bis  friends. 
Biy  thin  cMay,  and  the  hitherto  done  eonfine- 
mentof  the  prisoner,  did  the  prasemHom  se- 
cnee  a  most  eonse^entiai  point ;  the  putting 
it,  ta  wit,  out  of  the  peisooer's  power  to  bring 
on  his  nisi  in  the  juatioiary-coufft  at  Edinbuigb^ 
by  running  hia  letters ;  where  his  agent  wwiild 
havie  bad  daily  access  to  him,  and  theasvat- 
anne  of  lawyera  could  have  easily  been  got,  in 
order  to  bis  defence^  Whereas,  by  tbisfure- 
mentioned  art^l  andtmlaarful  metliods,  he  did 
not  MO  either  i^eot  or  lawyer  till  at  Inverary, 
within  two  days  of  the  wiai ;  unless  it  waa  at 
Tynibrom,  where,  in  the  road  froin  Fort^WiU 
ham  to  Innerary,  he  accidentally  met  with  hia 
agent,  and  conversed  with  him  for  about  an 
hour,  a*  shall  afterwards  he  more  pariionlariy 
takeo  notice  of.  Still  the  proaecotom  had  it  in 
their  power  to  have  given  bim  notice  of  his 
trial,  and  tiaw  ibr  bin  agent  and  kiayem  to 
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be  eiamtned,  all  penoni,  wfto,  aocordingf  to 
tbeir  isfbrfiiation,  eonld  gi? e  any  ligbt  in  the 
affair ;  aod,  with  the  cxaaiinatioiia  «o  tak«Q, 
they  braoglit  alooff  nrithr  tfaen  to  me  three 
learned  coaosely  which  waa  alao  very  reaaoo- 
aUe  and  asuat,  and,  aa  in  all  other  casea,  waa 

prepare  for  h,  by  bringing  it  on  in  the  way  of 
preaeatmenf ,  or  what  is  commonly  called  the 
porteooa-roll  But  they  wene  not  ao  diapoaed, 
heiDf  detemiined  at  any  rate  to  hate  the  trial 
at  (overary  ;  though  contrary  to  the  opinion  of 
fOBie,  that  on  all  other  occasiona  used  to  ilirect 
the  edodttct  of  the  chiefest  peraon  among  the 
prifate  proaecutora.  The  reaaon  will  readily 
occur  to  the  reader,  on  considering,  who  waa  to 
be  tried,  at  wbat  place,  and  by  what  jory. 

'*  AfUr  all,  criminal  letters  were  raiaed,  and 
printed  at  Bdinbnrgh.  James  Stewart's  agent 
being  informe^l  of  it,  earnestly  beffged  a  copy  of 
the  Idiel,  whicsh,  he  said,  waa  a  mronr  that  no 
person  of  the  I  east  humanity  coaki  refnae,  oon- 
sideriog  bow  abort  a  time  it  now  waa  to  the 
siltiag  of  the  ciomt ;  and  thiA  if  no  copy  of  the 
iadictmant  waa  given  him,  and  advaati^  was 
to  be  taken  •f  ezeenthig  it  at  Fort* William, 
three  of  the  fifteen  days  allowed  by  the  hiw 
motft  be  elapaed,  before  it  could  he  transmitted 
from  the  pnacmer  nt  Fort- William  to  hia  agent 
at  Edinburgh  :  ao  no  auffieient  time  wooM  be 
left  him  for  finding  lawyers  of  character  and 
esprnence,  and  making  the  other  necessary 

EparatMNW  ;  aa  moot  of  the  noted  coonad  in 
iobargh  had  been  indnatrionaly  taken  up  by 
the  private  praaecatora  long  bmra ;  and  it 
beinjir  racalion-time,  the  restof  them  were  gene 
imo  the  couotry,  or  engaged  to  attend  the  ^er 
orcoit^conrte.  Add  to  tbeae  raaaona,  the  time 
it  tronld  require  to  write  out  copies  of  the  libel 
for  the  aeverai  lawyers  that  might  be  pre? ailed 
open  le  appear  aa  counwl  for  the  pannd,  in 
order  te  their  considering  it  duly  before  they 
Aoold  meet  at  Inrerary  ;  otherwise  it  might 
look  liker  going  there  to  witness  the  form  of  a 
trial,  than  to  be  of  any  aerrice  to  the  pannel ; 
which  they  could  nut  be,  unleas  timely  prepared 
for  it.  li'et,  strange  to  tell !  even  this  email 
aad  esnal  favour,  a  copy,  to  wit,  of  the  pnnted 
libel,  waa  abadotely  nsittsed  by  the  agent  for 
the  praaecatora ;  who  alwaya  shewed  ^to  his 
praise  be  it  aaid)  the  greatest  diligence  in  car- 
rybg  on  thia  good  work.  Nay,  a:  peiaour  of 
grat  diitinelioo  was  threatenedi  with  a  com- 
plaiot  againat  him,  if  he,  in  cempamion,  to 
which  be  waa  much  inclined,  shonid  give 
or  order  «  copy  for  the  imnnei's  agent. 
A  copy  however  was  procured,  by  mere 
accident.  It  happened  tBn8.-«8ttch  care  waa 
taken  bjr  the  private  proaecutora  at  Mr.  Flei»- 
log'^  printiBg-houae,  whHe  the  libel  waa  in  the 
pi^ns,  theft  one  for  them  stood  by  all  the  time ; 
and  so  aeon  as  it  waa  fraished,  the  typea  were 
broke  down,  or  diaeomposed,  and  a4l  the  copiea 
mrried  aWay.    It  happened  providentialiy,  aa 
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to  myself  naoat  aceeptabley  that  we  might 
jointly  cenaah  and  deliberate,  whether  mm 
theae  eopaminations,  and' the  discoveries  thereby 
made,  there  waa  matter  snfficient  for  hriagmg 
this  pannel  to  trial ;  upon  which  question  we 
all  agreed  in  the  affirmative:  But  theae  three 

it  to  the  panners  agent;  who  caused  reprint  it 
immediately .  This  coming  to  the  knowledge  of 
the  private  prosecutorr,  complaint  thereof  waa 
made  to  the  magistrates  of  Edinburgh :  the 
foreaaid  stranger  waa  called  before  them,  In 
order  to  be  prosecoted,  and  the  servants  ^f  the 
priuting-hoose  were  threatened  with  punish- 
ment. But  a  oertain  gentleman,  of  more  pm- 
denoe  aa  well  aa  intereat,  hearing  of  thia  in- 
tended process,  adviaed  it  to  be  dropt  In  thia 
by-way,  then,  the  paonel'a  agent  being  fur- 
nished with  a  copy  of  the  libel,  and  observing  in 
it  aoaae  extraordinary  arttdea,  eapeciaHy  the 
general  one  rebtiog  to  threatenings,  waa  p«t 
mto  tf  moat  alarming  hurry,  to  prepare  for  the 
defence  of  hia  client.  He  had 
aend  to  difihrent  lawye 
rode  about  himaelf  i '_ 
persuade  two  able  coenael  i 
the  office.  Of  the  anen  of  greateat  note  i 
were  pre-engaged  by  the  agenta  of  the  other 
aide  \  aome  were«ftaid  of  me  rainy  weather* 
and  the  length  of  (he  journey ;  others  of  re- 
sentment from  a  certain  quarter ;  and  many  se- 
fused  altogether.  1  n  thia  perplexiiig  state,  the 
pannd'a  agent,  almoat  ready  to  give  up  the 
cause  of  his  poor  client,  went  to  one  o^  the  firat 
conaOel  agamst  him,  and  declared,  that  he  waa 
to  adviae  the  pannel  to  throw  himself  upon  the 
court,  and  to  plead  hia  own  cause  in  tne  best 
way  he  could ;  aeeing  no  lawyers  of  weight 
could  be  found  to  speak  for  him.  But  thia,  be 
was  told,  would  be  a  desperate  conrae,  and  waa 
advised  by  no  meana  to  uke  it  At  1m^  four 
very  sufficient  lawyers  (two  elder,  two  younger) 
were  prevailed  upon  to  go  to  Inverary.  And 
the  agent  having  auecMded  so  for,  reaolved 
next  to  go  to  the  pannel  at  Fort-WiUiam,  in 
order  toTeam  from  Kimaelf  wbat  he  had  to  aay 
in  hia  own  defence.  But  being  informed,  in  a 
direct  manner,  that  not  only  the  pannel  himaelf 
was  kept  in  illegal  close  confinement,  but  that 
likewiae  his  two  sons,  hia  two  aervatitotbe  Mac- 
colls,  and  others  in  the  list  of  wiUv 
him,  were  all  confined  in  the  aame 
in  the  prison  of  Fort-WiUiam 


nt.  He  had  expresses  to 
vyera  in  distaot  placea,  and 
night  and  day^  to  try  and 
Muael  at  leaat  to  widcrtake 


wftoeaseaagaaat 
tame  illegmTwi^ 
;  and  partienlnr- 


ly,  that  the  aaid  two  Maccolla  had  been  kept 
tbere  in  ahackkw,  or  hand-«iA,  for  the  annee 
of  three  montha,  and  a  third  MaceoU  (the  bon- 


VOL.  XIX. 


man)  abaekled  in  the  same  way  aame  shorter 
time ;  he,  the  ageai,  judged  it  proper  to  aak 
an  order  from  the  lord  juailoe  dm  to  the 
keepera  of  the  priaon  where  the^e  witneaaea 
were  detained,  to  give  access  to  the  agent,  to  aee 
and  inform  theae  pri9onersi(ln  the  presence  of 
the  officers  of  the  garrison,  or  of  any  of  the 
juatioea  of  the  peace  or  miniator  of  the  goapel 
he  m^t  find  there),  not  to  be  terrified  by  the 
crod  and  illegal  treatment  they  had  met  with, 
and  to  swear  nothing  but  what  was  true*  With 
F 


67] 


^  GEORGE  IL 


fmUaiMD,  though  very  able  ui  tbrir  ftokt' 
cioo,  wen  ii«t  til  Um  esperteBced  eonaKl,  And 
M  it  ii  my  oonttut  with,  to  tee  erery  psAiiel 
•s  ahly  dennded  m  his  caoae  will  bear,  it  b 

thia  fiew  Mr.  Stewart,  the  padbri'a  agenl, 
gave  in  the  following  PetitioQ: 

"  Unto  the  Right  HoDonrable  the  Lord  Joa- 
tice*  Clerk : 

"^^  The  PSTrnoN  of  James  Stbwabt  m  Aachaxn, 
Allan  and  Charles  Stewart  liis  sons,  Dougal 
and  John  BifaoooUt  hissertants,  Aleiander 
Stewart  paefcmaii  in  Appin,  John  Maocoll 
bouinan  to  Appin  in  KOalisnacoan,  and 
John  Carmicbael  miller  in  Ki)rfochleTen, 
sU  prisooen  m  Fort-William,  or  trans- 
ported from  that  |o  Inrerary. 

.  '*  HimiUy  sheweth ;  That  yoor  petitiooers 
were  m  May  last  apprehended,  and  incarae- 
rated  in  Fort- William,  upon  anspidon  of  being 
art  and  part  in  the  murder  of  Colin  Campbell  of 
Glenore,  deceased ;  and  have  been  closeconftned, 
ai)d  no  admittance  allowed  to  them,  sinoe  they 
were  inearoeraled,  though  frequently  required ; 
^  notwithstanding  the  act  of  parliament,  in  the 
.year  1700,  anent  wronsons  imprisonment,  pro- 
hibils  and  dischams  close  confinement  of  any 
pcisonecsafter  eight  daya  from  the  time  of  oom- 
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*'  May  it  therefore  please  your  lordship,  to 
mnt  warrant  and  ordam  the  gofecnor  of  Fort- 
William,  and  ail  other  keepers  of  prisons  where 
jonr  pitttioners  are,  or  may  be  sent,  to  gbe 
»ee  access  and  admittance  to  all  persons  who 
shall  desire  to  see  and  cenrerse  with  your  jpe- 
.  titioncrs,  for  their  defence,  or  any  otiier  kwifal 
affairs. — ^According  to  justice,  &«• 
«V  (Signed)  A.  Stewast,  doer  for  the  petitionerB. 

<*  On  this  Potion  the  following  deKrersnce 
was  given :  ' 

**  Th«  Loid  Justice-Clerk  having  considered 
the  above  Petition,  and  having  mtemgated  Mr. 
Stewart  who  signs  the  seme,  whether  he  had 
inetractMMis  from  all  or  any  of  the  prisoners  in 
whose  name  the  petition  isolferad,  to  complun 
of  their  bang  confined  otherwise  than  agree- 
ably to  the  diredkme  of  the  act  of  parliament 
anent  wiongous  imprisonment?  and  he  having 
answered.  That  he  had  written  instnietions 
from  Jsmes  Stewart,  one  of  the  petitioners,  to 
jset  forth  as  above,  bat  no  direct  order  from  the 
other  persons  themselves*;  gramawamot  to, 
«nd  requires  the  keepers  of  the  prison  at  Fort- 
William,  and  reeoitimends  to  the  commanding 
.ofiiosr,  to  give  accsss  to  the  friends  and 
lawyers,  at  all  proper  and  convenient  times,  to 
ose  and  converse  with  the  said  Jamea  Sliewart, 
in  order  to  prepare  for  his  defence ;  a  criminal 

*  <'  Mr.  Stewart  offered  to  give  oath  upon 
Jt,  that  he  was  properly  instmoted  to  make  this 
application,  but  dio  not  chuse  to  shew  bis  letter 
jof  instructions,  it  contamuig .  things  not  yet 
proper  to  be  known." 


with  plessure  that  I  now  see  this  pannel  at- 

lami 


tended  by  four  of  n^y  brethren,  who  1 
will  omit  nothing  material  for  bis  service. 
Upon  the  caose  itself,  there  is,  in  reality,  no 


libd  having  imoed  against  him,  in  order  to 
his  trial  at  the  circuit-court  to  be  held  at  lo- 


verary :  .but  refuses  to  interpose  as  to  those 
who  nave  given  no  express  directio 
plain  of  the  keepers  of  the  prison  \ 
areaaid  to  be  confined,  or  to  give  any  orders  as 


I  direction  to  eom- 
the  prison  where  they 


to  keepers  of  prisons,  who  are  not  sccosed  as 
having  done  any  thing  contrary  to  the  doty  of 
their  offioe.^Given  at  Edinbnrgh  the  90th  of 
August  1759.— (Signed)  Ch.  ^ 


«*  And  here  let  it  be  remarked,  as  an  ooenr- 
rence  in  these  proceedings,  not  the  least  eztra- 
ordmaty,  that  a  British  subject  was  oUised  to 
sue,  as  a  fovour  from  a  judge,  for  what  he  had 
a  right  to  by  his  birth.  But  It  was  stiU  more 
extraordinary,  that  that  fovonr  was  refused  in 
some  parts,  and  scarce  granted  in  any.    The 


was  applied  to,  es< 


great  officer  of  j 

pressly  refiises  to  mterpeee  as  to 
those  who  have  given  no  directions,  though 
he  owns  they  are  said  to  ho  confined,  (and 
whoee  confiiiement  preven|ed  them  firam  giv- 
ing directions) ;  and  refuses  to  give  ai^  orders 
to  jaikm  who  are  not  accused  of  having  done 
any  thing  contrary  to  the  doty  of  their  office  ; 
as  if  the  very  application  to  him  did  not  import 
a  breach  of  their  duty  in  the  groesest  manner, 
in  defiance  of  law,  nay  of  a  law  the  meat  sa- 
cred barrier  of  the  rights  of  the  sulyect.  Thia 
is  what  he  lefhses:  let  us  see  what  hegrauts. 
He  gnuifs  an  order  to  the  jailor,  and  -ne  re- 
commouls  to  the  commanduig  ofiioer  of.  Fort- 
William,  to  give  free  access  to  Jamee  Stewart, 
one  of  the  prisoners,  a  criminal  Kbel  having 
issued  against  him,  as  if  that  drconstanoe 
was  the  reason  of  the  admisston.  The  wmds 
of  the  act  are  free^  as  the  natoml  rights  of 
mankind,  from  which  it  was  derived,  and 
which  it  waa  calculated  to  ascertain.  It  ia 
an  inhumane  restrsint  on  the  most  valuable 
of  human  blessings,  libertv,  that  that,  law 
meant  to  ward  off:  and  all  that  are  impri- 
soneii^i  are  equally  entitlefl  to  its  protection. 
It  is  not  to  the  pannel,  nor  to  the  witness,  but 
lo  the  prisoner,  under  whatever  denominatioo, 
that  it  extends  its  relief.  And  surely,  if  any 
distinotion  had  ever  been  intended,  witnesses 
would  have  been  the  last  to  have  been  indnded 
in  it ;  whoee  information  b  more  necessary  to 
the  i^ent,  than  even  that  of  the  accuaed  him- 
self.  But,^  restrained  as  this  part  of  the  order 
already  appears,  this  is  not  au:  for  it  was  di- 
rected to  the  jailor  of  one  particular  prison 
only ;  a  restrictkni  of  so  much  jthe  more  con- 
sequence, as  it  trill  appear  the  prisoner  was 
removed  from  that  prison  before  the  agent 
epnid  well  reach  it,  nay  and  in  consequence  of 
a'warrsnt  sent  firom  Edinburgh. foe  that  very 
purpose.  As  this  affsir  will  suggest  aufikient 
matter  of  obeervation  of  itself^  f  shall  make 
upon  it  but  this  short  remark,  That  i 
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place  for  a  debtte  on  the  relet aocy  of  the  libel ; 
Mr  floet  there  eppear  to  me  to  be  any  dit- 
faeiice  betwixt  us  coDceruing  tbe  interlocator 
that  we  desire  or  expect  to  recdYe  firoro  yonr 
hffdahi|ia ;  for  the  geotlemeo  of  counsel  for  the 
paDnel  have  admitted  the  atrocity  of  the  crime 
charged  upon  him  as  stroegly  as  I  am  able  to 

of  the  law  camot  be  pleaded  in  this  case,  as  it 
waa  in  that  of  the  military  jailors.  Nor  let 
these  gentlemen  take  oflenee  at  this  appella- 
tioo ;  for  smce  thejr  submit  to  the  drudjrery 
(10  aaj  no  worse)  of  the  office,  let  them  bear 
the  dishonour  or  the  name:  for  little  is  the 
diflfersQoe  between  beinff  exhorted  by  recom- 
BBepdations,  or  compelled  by  orders,  to  tbe  ex- 
«reiae  of  the  function,  since  exercise  it  thev 
do.  But  to  return  from  a  digression,  which 
its  imnortanoe  will,  it  is  hoped,  eMuse : 

**  liie  %bore  deliTerance  was  sent  by  express 
to  Fort  William,  the  pannel  was  served 'with 
thm  criminal  letters  on  the  31st  of  August, 
jost  nineteen  days  before  the  trial  came  on ; 
and  allowing  four  of  these  days  for  the  troops 
fa  march  with  their  prisoner  from  Port  Wil- 
liaoi  to  Inverary,  and  the  three  Sundays  that 
ioterveened,  there  remained  only  twelve  free, 
•ttd  now  most  precious  days. 

**^The  panners  agent  having  taken  at  Edin- 
Imrgfa  what  previous  steps  the  shortness  of  the 
tioM  allowed  him  to  do,  set  out  for  Fort  Wil- 
liam on  the  last  day  of  August;  and,  on  the 
9d  of  September,  met  accidentally  with  the 
pamiel  at  Tyndrom,  guarded  by  a  party  of 
noMiers,  in  their  way  from  Fort  William  to 
Inveraiy.  He  instantlv  applied  to  the  com- 
manding officer,  and  desired  leave  to  speak 
wilb  the  prisoner.  This  was  at  first  refused 
bin  by  Oie  officer,  because  of  his  orders,  and 
the  confined  warrant  that  was  shown  him  by 
tha  agent :  but  at  last,  with  great  difficulty,  he 
was  alkmed  to  converse  with  the  prisoner  for 
aboot  an  hour.  The  agent  then  found  himself 
obliged  to  ride  on,  even  into  the  country  of 
*  •'  '  •       .....  'ithepannePs 

I,  &c.  Bnt 
arriviog  at  An- 


OTmi^  lo-nac  od,  even  into  cue 
Appu,  that  he  might  there  search  t 
papers,  and  be  informed  of  facta, 
what  was  Iris  surprise,  when  arriv 


chamythepannel'sdwelling  house,  he  found  that 
his  repositories  hsd  been  opened  and  examined. 


tbree  different  times,  and  without  any  warrant, 
by  near  relations  of  the  prosecutors,  assisted  by 
a  military  force ;  who  carried  awa^  whatever 
napees  they  thought  might  suit  thar  purpose. 
He  theoce  travelled  to  In? erary,  where  he  met 
with  some  of  the  pannePs  lawyers  on  Monday 
night,  the  7th  of  September  O.  S.  or  the  18th 
N.  S.  They  were  at  first  refused  access  to  the 
pannel ;  but  got  it  next  day  in  tbe  forenoon, 
when  there  remained  but  a  day  and  a  half  to 
tbe  pannel  to  inform  bis  agent  for  the  drawmg 
a  state  of  his  case,  and  to  bis  counsel  for  pre-, 
paring  their  pleadings,  and  tbe  proper  ioter- 
logatories  for  the  witnesses.  Thik  was  a  woric 
that  aurely  required  a  much  longer  time,  as 
erery  person  of  the  least  experience  in  these 
matters  will  see  ;  and  for  which  the  law  has 
allotted  fifteen  days  at  least.'* 
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express  it:  and  they  farther  admitted,  as  tCey 
must  have  done,  that  the  charging  the  pannel 
as  being  guilty,  or  art  and  part  of  that  crime, 
is  relevant  to  infer  the  conelusion,  snd  neces- 
sarily requires  his  beioff  remitted  to  tbe  know* 
ledge  of  an  assize,  whether  he  is  so  guilty 
or  not. 

And,  on  the  other  hand,  I  readily  admit  to 
them,  that  the  laudable  and  inst  practice  of 
this  court,  of  later  years,  hath  been,  not  to  find 
or  determine  a  particular  relevancy  upon  cer- 
tain facta  or  circumstances  set  forth  in  the  sub- 
sumption,  or  minor  propoaitkm  of  the  libcl« 
which  is  indeed,  in  some  measure,  lo  pre-. 
occupy  the  province  of  the  jury*,  who  are  the 
judges  of  the  fsct,  and  is  also  <tangeroita  ta  the 
course  of  justice;  because,  when  a  number  of 
focta  and  circuaastances  were  found  jointly  rof 

,  if  the  I 


levant  to  infer  the  pannel*a  guilt, 
material  of  these  should  not  be  proved,  al- 
though a  more  pregnant  circnmstanee|  that 
was  not  specially  Fibelled  or  expressed  in  the 
Interlocutor,  should  come  out  upon  the  evi* 
dence,  if  the  jury  followed  the  directkms  eC 
tbst  interiocotor,  and  adapted  their  verdict  ta 
it,  the  pannel  behoved  to  be  acquitted,  thoogh 
in  reality,  and  in  their  opiniott,  he  was  guilty. . 
It  was  not,  therefore,  with  intent  that  your 
lordships  should  frive  your  opinion  upon  the 
relevsncy  and  sufficiency  of  the  facta  and  dr* 
cumstancesvset  forth  in  thb  libel,  that  these 
were  so  particularly  there  inserted ;  but  thii 
was  done  agreeably  to^  some  of  the  best  preoa- 
denta  in  tbe  records  of  this  court,  for  the  fur* 
therance  of  jnstiee,  both  in  respect  of  the  pro- 
secutors  and  of  the  pannel :  tor  the  former,^ 
that  as  the  evidence  to  be  brought  is  circum- 
stantial, the  jury  may  be  the  better  enabled  to 
ponder  tbe  several  circumstances,  and  conned 
them  together,  and  attend  te  tbe  evidence  that 
shall  be  brought  for  proof  of  them  ;  and  for 
the  sake  of  the  pannd,  that  he,  knowing  the 

*  As  to  the  usurpation  in  this  respect  upon 
the  province  of  the  jury  which  was  practised 
in  Scotland  for  a  period  terminating  not  very 
many  years  before  the  time  of  this  Trial,  sea, 
in  Mr.  Hume's  Commentaries  on  the  Law 
of  Scotland  respectmg  Trial  for  Crimes,  the 
history  of  the  charge  of  Art  and  Part  (chap.  7), 
and  more  particularly  tbe  history  of  the  inter- 
locutory of  Kelevancy  (chap.  10).  See  also 
Arnot's  observations,  (in  his  Collection  of  Crir 
roiiisl  Cases,  p.  174.)  already  quoted,  upon  the 
usurpations  which  the  Coorta  in  Scotland  af^ 
the  Restoration  exercised  upon  tbe  province  of 
thejury. 

By  this  usurpation,  if  I  rightiv  understand 
the  matter,  the  lury  were  precluded  from  con- 
sidering not  only  ihe  legal  jp^uilt  of  the  offence 
charged,  but  also  the  sufficiency  of  the  itidieia 
alles^  to  prove  that  foot ;  and  their  province , 
was  confined  to  the  consideration  whether  those 
indicia  had  been  proved.  See,  as  connected 
with  this,  tbe  passage  from  Mr.  Home  cited  in 
a  note  to  the  conclusion  of  Mr.  Brown's  reply, 
in  fevour  of  the  pannel. 


711  ^  GEORGE  II. 

I^ocifial  Acts  Ibat  were  lo  be  proved  i*  mp- 
pori  of  the  cbarge  agMOst  him,  niifht  prepere 
the  e? idence  for  hia  ▼iodicetioiiy  end  for  ex- 
plaioiog  those  eppeeraneet  of  gailt  with  which 
M  WW  loaded,  in  the  beat  manner  he  shoald 
heahle. 

Another  tbingf  oonoeming  the  ioterlocotor 
to  be  pronoaneed  by  year  MshipB,  in  which 
I  moat  readily  agree  with  the  pamiel'a  eouaael, 
Ja,  that  he  should  be  allow^  to  prore  the  ae- 
vermliheta  alleged  for  hia  defence,  and  evcrj 
Dtiactoc  ciraiiaiatanoe,  that  he  or  hia 
I  think,  may  be  available  for  pteving  Bia 


And  tbda  far  we  aeem  te  be  agreed  on  the 
^Mm  of  the  interloGotar,  if  the  t^  ia  at  aH  to 
proceed;  againat  which  one  previoua  objection 
iwth  been  made,  namely*  That  thia  paonel, 
who  ia  only  aitfd  to  be  imaiged  aa  aocemaiy, 
eannot  be  tried  belbre  the  principal,  Alla» 
Brock,  be  firat  diaciiBaed :  inaopportofwhioh 
•bfection,  they  have  alleged  certain  paasagea 
in  the  old  boolu  of  the  law,  and  air  Geo.  Mac- 
htasoB  in  hia  Crimniala,  title  Art  and  Part, 
parag.9. 

Bat  to  thia  I  answer,  .first  of  all,  that  air 
Georse  Mackenzie  himaelf,  in  the  paaaage  re- 
ierred  to,  fiimishes  an  anawer  to  tho  obiection ; 
iir,  after  stating  the  qneation,  whether  accca- 
nariea  can  be  sued  till  the  chief  actors  be  fimt 
dkcossed,  and  quoting  the  paasagea  in  the 
l^giam  Majeatatem,  and  other  oM  booka  that 
Ihvoor  the  negatiTe,  he  adda  a  decision  of  that 
qnaation  in  thia  ooart  in  these  words:  <«  not- 
withstanding  all  which,  Charles  Robertson 
behig  pursued  aa  aooeasary  to  the  coaling  down 
of  a  house,  which  was  libelled  to  have  been 
cast  down  by  hia  sons  and  aervanta  at  hia  com- 
mand, the  justices  found,  that  he  might  be  put 
to  the  knowledge  of  an  inqoeat,  although  the 
children  and  servants  were  not  first  discussed ; 
because  the  act  appointing  a  libel  to  be  relevant, 
bearing  art  and  part,  did  abrogate  the  foresaid  ; 
4th  verae,  «6th  chap.  1. 4.  R.  M.  atnce  such  aa 
are  pursued,  aa  art  and  part,  are  all  prioeipals." 
This  waa  the  dedaion  or  the  Court  and  the  rea- 
ion  of  it,  founded  on  the  act  169S,  chap.  153, 
which  enacta,  «<  That,  m  time  coming,  all  cri* 
minal  Nbeh  shall  contain,  that  persona  com- 
plained on  are  art  and  part  of  the  Crimea  K- 
beiled ;  which  ahall  be  nslevant  to  accuse  them 
thereof;  so  that  no  exception  or  objection  take 
awav  that  part  of  the  libel  in  time  combg,'* 
.  The  author  proceeds  in  the  same  paasage  to 
recite  aome  part  of  the  argument  previoua  to 
this  decision ;  and  aays,  «  That  the  advocate 
alledged,  it  were  absurd,  that  the  king  should 
be  prejudged  by  the  absence  of  the  principal 
party ;  to  which  it  was  answered,  that  the  king 
was  not  prejudged,  sieeing,  if  the  principal 
party  were  discussed  and  denounced  fugitive, 
theaooesaary  might  be  proceeded  against." 

Now  this  is  what  hath  been  done  in  the 
present  case:  Allan  Bredk  Stewart  hath  been 
called  upon  to  stand  trial  for  his  part  in  the 
same  ofllence,  and  hath  been  denounced  fugi- 
tive for  not  appearing  4o   abide   hia  trial  9 
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whiehia  disesMNtiag  him  aa  for  aa  the  laws  of 
this  land  admit  m,  when  hia  porMa  is  not  ia 
oualody. 

But  further,  it  is  to  be  observeil,  that  Alltn 
Breck  ia  not  chaiged  in  this  libel  with  bdtig 
the  principal,  aild  ibis  paonel  as  only  accesstury 
to  the  miurderof  the  deceased  Glenure ;  tbey 
are  both  charged  in  the  same  words  with  beia^ 
guilty,  aetoi%  or  art  and  part  of  the  said  heinooi 
crime  ;  that  ia,  in  the  terms  of  the  stetals  of 
lung  ia.  6,  jost  mentioned  :  and  though  it  bs 
tmcy  that  in  the  aubsumptioo  «r  recital  of  the 
foela,  it  iaaaid,  that  the  actual  murder,  or  firiasf 
upon  the  deoessed,  waa  committed  by  llhu 
Breck,  it  is  also  said,  that  this  waa  dene  hi  re- 
venge of  the  quarrel  wliicb  thia  pannel  look 
np  againat  the  deoeaaed,  and  in  pursuance  of  a 
concert  or  eonaptracy  betwixt  the  pannel  tod 
Allan  Brack,  te  take  away  the  hfo  of  Gleoore ; 
and  anch  bang  the  case,  they  are  in  WBliij 
both  principals.  By  the  law  ilwlf  (1. 1&  «l 
legem  Cornefiaoi  de  sicariis)  **  mandator  cadii 
pro  homicidft  babetur :"  and  the  leaned  Ma- 
theua,  de  Crimmibus,  in  his  paolegomeaa,  c.  1, 
§  19.  **  4|ui  mandant  acelus*  quique  mandstu^ 
ezequuntur,  ntriqtie  rei  aunt,  et  ordinarie  qiu- 
dem  posnsB  suljogandi,"  and  for  proof  of  tbif, 
brings  many  argumenta  and  sutboiities ;  sod 
inter  alia,  «*  com  quis  alicoi  maadat  scehii, 
mandantem  qnidem  ca|>ut  esae;  mandalariom 
vera  manum,  et  instrumentnm  maadsalw 
Hmc  aaero  qiioqiie  oraeuld  csedes  Urin  Daridi 
mipingitur,"  3  Sam.  xii.  9.  in  which  text  tbe 
worda  of  Nathan  tbe  prophet  to  ]>avid  are, 
««  Thou  boat  kUled  Uriah  tbe  Hiltite  with  die 


And  indeed  itaeema  not  to  be  agreesUe  to 
or  nataral  jusUce,  to  hoM,  that,  if  tbis 
Allan  Breck,  for  inatance,  the  actual  maaslayer 
m  the  preaent  caae,  inalead  of  nmkmg  bis 
escape  beyond  aea,  as  probably  he  bath,  bsd 
died  a  natural  death,  and  ao  beeome  out  of  tbs 
reach  of  all  human  laws,  before  thia  trial  cooM 
be  brought  on ;  and  snppoeing  the  oMst  direct 
and  positive  evidence  could  ha  bronglit,  that 
Breck  committed  tbe  murder  libelled,  by  tbs 
eounad,  command,  or  direction  of  thia  psaoel, 
or,  aa  our  oM  lawa  express  it,  *  out*bouttded'by 
him,  that  yet  this  pannel  couU  not  be  bfoogbl 
to  jnotioe,  becanae  truly,  thou^  tbe  author,  bs 
waa  not  the  very  actor  cmdit. 

But  that  such  is  not  the  law  of  Sooiiaod  st 
thia  day,  besides  the  case  meutiooed  by  sir 
George  Mackenzie,  1  need  only  remuid  yoer 
fordahipa  of  the  very  last  trial  in  tbe  Court  of 
Jnaticiary  at  Edinburgh,  of  Jamea  Druamiood 
Macgregor,  for  being  guilty,  or  art  and  part  of 
tbecrinses  of  bameaucken,  forcible  marrisgSt 
and  rape:  for  all  which  tbe  trial  proceeded 
againat  him;  and  though,  in  tbe  crime  of 
bameaucken,  he  and  his  accomplices^  might  be 
all  equally  principala ;  yet,  in  the  forcible  mar- 
riage and  rape,  Robert  his  votfoger  brother,  to 
psovide  whom  with  a  wiw  and  fortune  that 
wickedness  waa  committed,  waa  no  doubt  1^ 
principal  party  and  actor ;  and  yet  Robert  liao 
been  no  otherwise  dttoussad  than  Allan  Breck 
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bu  beea  in  the  present  case,  iKal  is,  called  opoo 
to  abi^e  bia  trial  for  these  offeoQes,  and  pro- 
Dooneed  a  fugiiive  fer  not  so  doinii^. 

As  for  the  argonieot  which  the  counsel  for 
the  paaoel  ba^e  chiefly  insisted  upso,  and 
which  tbey  hate  prolessedW,  and  I  think  not 
improperly,  calculated  for  the  jurors  who  now 
hear  us»  namely,  to  ioopugn  the  relevancy  or 
saffieiency  of  the  sevend  facts  and  circoos- 
stances  bhelled  to  info  the  panners  being 
piilty,  or  art  and  part  of  the  murder  in  qiiea* 
tion ;  I  do  not  cbose  at  present  to  enter  parti- 
cnlarly  into  that  ai|foment,  hot  lb  reser? e  that 
till  we  come  to  sum  np  the  evidence  to  the 
jury,  sQch  as  it  shall  come  out  in  their  presence; 
wbich  uMy  possibly  in  some  articles  be  weaker* 
and  in  others  stronger,  than  what  is  set  forth 
in  the  libel  from  the  materials  that  we  then  had 
before  ns  ;  but  in  order  to  shorte»our  work  at 
the  end  of  a  long  trial,  and  to  engage  the  at- 
tention of  the  jury  to  the  evidence  tbatshsllbe 
brooght  before  tbem,  in  support  of  this  UImbI,  I 
beg  feave  now  la  make  a  general  observailion 
or  two  for  their  4Mike. 

It  hath  been  admitted  by  the  counsel  for  the 
panne),  that  even  in  the  tnal  of  crimes,  CMPcnnv* 
staolial  evklence,  when  clear,  is  not  only  com* 
pmem,  hot  perhaps  the  most  satisfying  and 
oonrinoag  proof  of  any ;  and  it  was  well  said, 
*  that  qroumstances  are  inflexible  proofs ;  that 
witnesses  may  besaislaken  oroormpted;  but 
things  can  be  neither:**  to  whiehl  will  add, 


*  See  Burnett's  Treatise  on  Varioos  Branches 
of  tbe  Criminal  Law  of  Scotland,  ehap.  zxi. 

See  also  to  the  same  efiect  Paleyfs  Princi- 
ples of  Moral  and  Political  Philosophy^  book  6, 
ehap.  9,  vol.  3,  p.  S09,  8vo  ed.  of  1811. 

I  confess,  it  seems  to  me,  that  the  compara- 
tive oogencv  of  dicumstantial  evidence  has 
been  sometimes  estimated  too  highly,  and  not 
ftUted  with  perfoct  justice.  **  In  this,"  savs 
Mr.  Bomel^  *'  circumstantial  evidence  (the 
witnesses  being  all  credible)  differs  from  posi- 
tive, that  in  the  former  there  is  not  the  same 
risk  of  error  and  falsehood.  Witnesses  to  the 
fact  may  be  mistaken,  or  may  folsify— *  they 
may  err,'  as  lord  Stair  says,  *  through  inaif- 
vertence  or  precipitancy,  and'  through  tbe  se- 
cret insinuations  of  favour  and  hatred  which 
dief  themselves  do  not  perceive.' " 

«*  Circumstances,"  says  Paley,  "  cannot  lie." 

If  #ie  atlegrd  circumstances,  from  which  a 
jury  m  cttWed  upon  to  infer  gnilt,  were  to  be 
witnessed  by  tbe  jurors  themselves,  these  oom- 
memlaticns  of  drcumslsntial  as  eentvasted 
with  direct  evidence,  would  be  much  neai«r, 
than  tbey  are^  to  the  truth. 

Sir.  Hume,  (Comm.  Trial  for  Crimes,  vol.  8, 
ehap.  zv,  p.  237),  treats  the  subject  with  much 
judgment  and  fiumess : 

•*  I  have  assumed  it,"  he  says^ 
lawfol   thing   to  oonvkst   on   cirsui 
only :  and  I  wiH  not  liere  mmllipfy  cMes  in 
proafof  apositwn  which  is  not  only  vouched 
by  tbe  whole  series  of  our  oiniaal  ceoaads,  but 


as  a 


that  tbe  eoispetency  of  such  evMenoe,  for  io- 
ferring  the  onlinarv  captul-  punishment  for 
murder,  was  solentnly  decided  in  the  Court  of 
Justiciary  at  Edinburgh,  in  February  1718,  in- 
the  trial  of  Stewart  Aberorombie^for  the  mur^ 


also  is  grounded  in  reason  and  necessity,  and 
the  kiw  and  practice  of  all  other  civlliced 
realms.  Certainly  it  must  be  allowed  on  the 
one  side,  that  in  any  case  of  pure  circumsbnH 
tial  evidence,  it  is  always  possible  that  tbe  pri- 
soner amy  be  innocent,  thongb  every  parti- 
ciiiar  be  truc^  to  which  the  witnesses  have 
sworn;  a  thing  that  cannot  happen,  where 
they  swear  directly  to  the  deed,  as  doneia  tbeif 
own  presence.  Bnt  on  tbe  other  side,  suoh  is 
the  difficulty  of  contriving  an  a^t  and  cobeieni 
train  of  circumstances,  that  penury  is  far  more 
eanlydeteoled  in  cases  of  this  description:  and 
thejastinflusBeeof  tbe  former  consideraHoH 
is  not  nherhf  to  oKclode  a  sort  of  ovideoce, 
which  is  often  irrenstible  to  tbe  mind»  and 
which,  with  sespect  to  man^  crimas  is  tbaoair 
sort  of  evidence  that  can  ordinarily  be  obtaineiir; 
but  to  recommend  to  jurymen  the  propriety  of 
caution  «nd  reserve,  in  which  indeed  tney  are 
seldam  wantiqg,  as  to  tbe^suffieienoy  df  the 
presamptk>as  of  guilt,  em  which  they  are  to 
condemn." 

Undoubtedly,  each  sevl  af  cWdence  fas* 
aishcs  eases  of  very  variouadagweaofstrenglh; 
bat  in  consideving  tbe  merits  of  tbe  two  sovta, 
it  seems  not  to  be  a  legitimate  prscadofe,  ta 
stete  on  tbe  one  band  a  rery  strong  or  a  wery 
weak  case,  without  steting  on  the  other,acaae 
as  neariy  as  nay  be,  of  correspondsot  steength 
or  weakness.  When  H  is  ssid,  ««  aittumsea 
to  tbe  foot  may  be  mistakmr,  ssajfolsify,  any 
err  tbraogh  inadvertence,"  te.  k  should  he 
reeoHecttd  that  all  this  is  not;  conflned  to  witpi^ 
nessesof  diiact  foets^  but  eateads  afeo  te  tbn 
witnesses  of  cireumstantiai  focts;  wbea-  it  li 
said  that  ctiaumstanoes  cannot  lie,  it  shoaU  bn 
reoellectsd  that  tbe  rektosa  of  cnwnmsaaBCea 
can  lie,  and  that  eircumstaaoea  thensselaea 
may  deceive ;  wbea  itieaaid  tbnt  tbe  eoaeeiaef 
a  number  of  persona  to  impose  on  a  osart  ef 
justice  a  tissue  of  maaifoU  fUseboods  ie  ion* 
piobahle  of  eontsi^nnce,  difliculiof  eaacutioB, 
and  easy  of  deteotion,  it  shonU  be  saaolleeted 
that  dscomstential  evidaaoe  eontains  aot  ai^ 
waya  either  nomerens  circumstaaces,  or  ekr^ 
camstMicea  which  are  attested  by  " 
witnesses;  wbea  it  ia said  tint cin 
triding  in  theasaehres  may  hft 
periudoce  decided  eoanetiea,.  it  sbMld  bwia* 
cdUeted  that  tbe  ware  trifling  in  itself  is  any 
cireumstaaoe,  the  greater  is  the  psobahili^  that 
it  was  iaacountelyeboewed,  and  haabeanetw 
roneonrfy  remembered.  U  ia  to  ha  hsf  edv  tbat 
folse  witness  is  notoftea,  either  bydhsiga  ev 
through  BMslake,  gieea  agaiaat  eal^site.  M 
diould  however  always  be  lacoUeeted^  that 
this  is  the  only  follai»r  ta>  wliob  a  Mrmeat 
founded  uaea  Arbotevideaceis  liaMe ;  aCeraat 


founded  upon  dvaotevuteoceis  HasM ;  wpersaa 
jadgatent  fonndedapen  civcaaistaBtial  evMenea 
ia  ImUa  aaiaalyc  te^aiBfoilaay  oifotoa  witoeai^ 
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der  of  Alexander  Hmy,  soti  to  Mt.  Robert  Bey 
ef  Naugbtoo ;  in  wbieh  tbe  ein^oment  was 
treated  with  great  learning,  and  full  informa- 
tions on  tbe  debate  written  by  the  now  losd 
prssident  of  tbe  court  of  session,  wbo  was  tite 
proseeutor,  and  by  tbe  now  lord  jnstioe-clerfc, 
wbo  wae  of  oonnsol  for  tbe  |iannel;  And  I 
mention  that  ease,  wbicb  I  bave  lately  peroaed 
in  tbe  reeord,  to^gife  yodr  locdshtpe  and  tbe 
JQiy  a  specinien  of  a  cireaoMtaiitial  et idenoe  of 
murder,  tbat^  in  its  general  nature  or  com- 
plexioDi  WM  ver¥  rimuar  to  tbe  present :  tbe 
case,  tbere»  in  snort,  was,  tbat  some  days  be* 
fore  tbe  murder,  Mr.  Hay,  tbe  deceased,  and 
Stewart  Abererombie  tbe  pannel,  bad  been  in 
oompen^,  wben  Hay  complained  of  an  afiront 
gifenbun  by  Abercimnbie;  upon  wbicb  no- 

but  also  to  these  of  fidse  infSerences--iu  other 
words,  that  direct  evidence,  if  true,  cannot  pos- 
sibly mislead,  wbeieas  drcnmstantial  evidence, 
though  in  all  its  parts  most  strictly  true,  may 
yet  miilead  most  graealy  and  oMist  fatally. 

Mr.  Bamett,  in  his  chapter  (zsi)  on  Pre- 
sumptive Evidence  (p.  598),  notices  that, 

*'  Beccaria  mentions  m  singubr  practice 
which  prevailed  in  the  parliament  of  Tboulouse 
«f  admitting  fimdful  nnmerical  estimatea  of 
ineonclosive  circumstances  to  make  out  a  le- 
gal proof;  thus,  a  beamy  might  be  a  quarter ; 
anotner  hearsay,  perbape  more  vague,  an  eighth 
•fa  proof;  and  thus,  what  is  noev&ence,  might, 
by  this  artificial  and  absurd  combinatiou,  be 
made  to  amount  to  legal  proof.*' 

It  is  observable,  that  from  abont  1690  to 
about  17S5  (see  Hume's  Comm.  Trial  for 
Crimes,  chap  10,  vol.  3,  pp.  49^-67,)  «  prac- 
tice of  a  nature  somewhat  similar  to  that  of  tbe 
practice  which  Beccaria  relates  of  tbe  parlia- 
ment of  Tboulouse,  seems  to  have  prevailed  in 
the  courts  of  Scotland.  It  is  thus  exhibited 
by  Mr.  Hume  (p.  68).  **  I  cannot  properly 
emit  to  mention,  that  this  fashion  of  weighing 
articniately  tbe  eeveral  presumptions  in  a  libel 
proved  tbe  ground  (at  least  I  can  find  no  other 
•ceonnt  of  it)  of  a  sliil  more  irregular  ground 
of  judgment,  which  was  thus :  At  tbe  same 
time,  that  tbe  whole  presumptions  libelled 
were  found  jointly  relevant,  to  infer  tbe  pan- 
m1*s  jpult  of  tbe  crime  charged,  and.to  sub- 
lect  hmi  to  tbe^full  pains  of  law ;  separate  re- 
levanGieB  were  found  of  arbitrary  and  inferior 
puaisbmeot  on  these  pmumptions  severally, 
ercectau  mors  limited  combinations  of  them. 
In  some  situations  a  judgment  of  this  sort  may 
ao  doubt  be  proper,  and  suitable  to  tbe  case ; 
because  it  may  happen  that  a  part  only  of  tbe 
particolars  libelled  are  sufficient,  of  them- 
Mlves,  to  inftr  some  lower  dcme  of  guilt, 
an  offence  of  its  own  kind. 


Boh  as  deserves  and  ma^ 


d  may  warrantably  i 
tbe  libel  which  is  in 


'  receive 

.      ,  in  court, 

it  belaid  m  tbepeoper  form.  If  a  libel  set 
Ibrtb  tbe  crime  of  wilful  fire-raising,  and  also 
that  of  attempting  or  thrsBlening  to  raise  fire, 
and  if  it  beat  Tdetinl  ef  eircamstaDcei  eor. 


thug  then  ensued :  but,  just  before  the  imirder, 
wbicb  ba|»pened  about  nine  at  night  of  tke6itb 
ef  December  1717,  Abersrombie  was^  drinking 
in  a  tavern  near  the  head  of  Black- Friars  wynd, 
when  Mr.  Hay  came  into  tbe  house,  and  made 
one  of  the  servants  call  bim  out  into  another 
room ;  Abererombie  went  to  Hay,  leaving  his 
hat  in  tbe  room  where  his  company  were; 
tbey  went  out  together  near  to  a  lamp  at  the 
bead  of  tbe  wynd,  where  a  seuffle  ensued  be- 
twixt them,  without  either  of  them  drawing, 
though  they  bad  both  swords ;  and,  during 
this  'Scuffle,  Abererombie  drew  bb  sword,  end 
run  Hay  through  the  body,  wbo  was  heard  erjjr, 
He  was  mordmd,  and  had  got  foul  play,  hie 
sword  not  having  been  drawn ;  and  soon  after 
dropt  down  dead :  Abererombie  was  still  without 

responding  to  these  several  charges,  certainly 
sucii  of  these  presumptions,  as  amount  to  evi- 
dence of  tbe  attempt  only,  may  regularly  be 
sustained  to  infer  some  inferior  correctioo,  as 
well  as  tbe  charge  of  fire-raising  to  Infer  tbe 
higher  pains  of  death  and  confiication  of  goods. 
Bot  the  practice  to  wbicb  1  now  allude  was 
something  of  a  quite  different  character,  nnd 
far  more  difficult  to  be  de(i;nded,  viz.  tbe  find- 
ing of  a  relevancy  for  arbitrary  punisbmoit, 
m  respect  of  each  or  several  of  the  presumptions 
of  gmit  related  in  the  libel,  consMlering  than 
as  grounds  only  of  suspicioo,  or  drenmstaaees 
of  evidence,  of  the  capital  and  only  crime  laid 
in  the  libel.  Strange  as  it  may  seem,  the  Inw- 
yere  of  tboee  times  appear  to  have  reaeoned 
thus:  tbst  if  all  tbe  presumptions  libelled  were 
jointly  sufficient  to  convict  tbe  pannel  of  tbe 
full  charge,  and  to  forfeit  bis  life ;  certainly 
each  of  these,  of  itself,  implied  at  least  seose 
sort  of  concern  in  the  guilty  deed,  and  justly 
exposed  bim  to  chastisement  less  or  more." 

See  something  concerning  cireumstantial 
evidence,  vol.  16,  p.  650.  Vol.  17,  p.  1490. 
See  also  the  Case  of  Barbot,  vol.  19*  p*  1S190. 

The  general  opinion  in  Scotland  seems  to  be, 
that  Campbell  was  not  killed  by  Allan  Breck 
Stewart,  but  by  Charles  Stewart  the  pannel's 
son,  wbo  afterwards  became  a  shoe-maker  in 
Edinburgh,  where  be  died.  It  appeared  to  me 
that  some  doubt  was  entertained  in  Scotland 
whether  tbe  .pannel  had  any  participation  in 
the  slaughter. 

As  to  the  maxim,  *<  It  is  better  that  ten 
guilty  men  should  escape  than  one  innocent 
anffer,"  see  vol.  7,  p.  1539,  and  particularly 
sir  Samuel  Romilly's  admirable  remarks. 
"  Unless,"  says  Johnson,  "  civil  institutions 
ensure  protection  to  the  innocent,  all  the  con- 
fidence wbicb  mankind  should  have  in  tbem 
would  be  lost."  See  Boswell's  Life  of  bim, 
vol.  S,  p.  47S,4to,lsted. 

In  a  note  to  Ennomns,  Dialogue  III,  p.  263, 
line  18,  1st  edition,  retierence  is  made  to «' an 
excellent  TracTon  tbe  subject  of  presumptive 
evidence,  said  by  bp.  Burnet  to  have  been 
written  by  lord  Sommera."  I  recolleet  not  ttt 
have  seen  this  Tract. 
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hn  htty  and  wit  smd  byyio  ^ 
bim  mnig  the  seafflc ;  Ihey  only  nw  tbe 
ntn  wkhont  the  htt  «ab  the  ether  who  hod 
one;  and,  after  he  had  ffiren  the  woQnd»  iD' 
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r  he  had  giren 
itcMl  of  retnmiDif  to  hit  company  where  he 
bsd  Wa  hie  hat,  isalled  at  another  Uvero,  where 
he  borrowed  a  htt,  and  went  direotly  to  hit 
own  honte,  and  to  bed,  where  he  wat,  that 
tame  nght  apprehended. 


lown^  ptattgt,  which  I  hare  axtraoled, 
be^leare  here  to  read:  **  The  pannel  truttad 
to  the  darhnett  of  the  nyht,  and  teoraey  in 
which  he  had  oommited  thia  crime,  aa  tnffidant 
to  cover  him  from  the  eve  of  jottne,  and  pre* 
vent  hit  punithment ;  rat  that  tame  wite  pro- 
videooe,  which  tometimet  ieafet  men  to  eie- 
cute  tlieir  wicked  dctig^  in  toch  a  manner, 
and  under  tnch  cireomttanctt,  at  emboidena 
them  to  fo  on  with  hopet  of  impnaity,  fra- 
qoently  bnnffa  thote  very  crimea  to  liffht,  by  a 


wonderful  ditoorery  of' 
and  oircnmttaDcet,  cf 


oircnmttaDcet,  conenrriog  to  fix  the  guilt 
npon  the  criminal,  with  more  force  of  contic- 
tion  and  ttraogth  of  eridence,  than  two  con- 
cornng  witnetict  could  giro,  nn  purpote  to 
eonviuce  the  woild  how  uttle  darknen  or  ae« 
eracy  are  to  be  rdied  on,  either  at  coven  or 
cnoonragemento  to  widcndncat. 

*«  HoA  it  the  cate  of  thitiMond:  had  it  not 
been  by  the  tmall  chance  of  bb  leaving  hit  hat 
in  tbe  room  vpith  the  company  where  he  wat, 
when  he  came  forth  to  perpetrate  thit  crime, 
he  might  have  gone  off.unditeovered.-- But 
that  tmall  accident,  firtt  indeed  taken  notice  of 
by  a  child,  who  obierved  the  hat  in  the  cellar, 
and  knew  it  to  be  Mr.  Abererombie't,  led  thote 
caocerned  to  a  luU  ditpovery  of  tuch  other 
concocriag  circumttancea,  tt  tnppowng  no  po- 
titive  proof  of  the  fact  ihouM  appear,  are  more 
than  tnfficient  to  condemn  the  paanelinthe 
eyet  of  every  judno  and  jury,  and  of  every  .per- 
ao|  dte  who  will  lay  himtelf  open  to  receive 
.impreationt  from  tmtn."* 


^  Tbe  interlocutor  of  relevapcy  in  thit  Cate 
of  Abercrombie  (Feb.  6, 1718)  it  that  given  by 
Mr.  Hume  (Comm.  Trial  fur  Crimet,  chap. 
10,  vol.  9,  p.  54.)  <«  Tbe  Lordt,  AccCiod  the 
lel 


inel  hit  htving  about  tbe  time  and 

libeled  given  Alexander  Hay  the  defunct, 

ith  a  tword  or  tome  deadly  weapon,  a  mortal 

ouud,  whereof  die  taid  defunct  within  a  thort 


tUd    {MUll 

place  iibc 


time,  died,  or  that  tbe  aaid  paonel  wat  art  and 
part  thereof,  relevant  to  infer,  the  pain  of  death, 
and  oonfiieation  of  moveablet:  and  separatim^ 
find  that  there  being  a  previout  quarrel  betwixt 
the  defunct  and  the  pannel  tome  few  day^i  be- 
fore the  <fefunct  waa  killed,  and  that  the  pan- 
nel, with  the  defunct,  were,  a  little  before  the 
murder,  teen  together  in  tbe  houte  or  cellar  of 
Mra.  Ltndaay,  and  no  other  perton  in  the  room 
with  them ;  and  that  the  pannel,  where  he  left 
Mr.  Cbietley  and  the  other  company  with 
whom  be  waa  in  the  taid  cellar,  did  leave  be- 


The  jury  m  hit  cate  were  of  that  ditpott- 
lion ;  he  wat  convicted  of  the  murder,  and  tuf' 
foredforit 

Another  remarkable  hntance  of  thit  natote, 
wat  the  cate  of  Alexander  Hacoowan,  who  waa 
tried  by  two  of  your  lordthipt  here  prtteot,  at 
the  circuit  held  at  Perth  in  Hay  1750,  for  tbe 
mott  horrid  murder  of  Margaret  Maclean,  and 
of  Margaret  hit  own  child  by  her,  an  iofontof 
about  three  or  four  yeara  of  age,  committed  in 
Auguti  1749,  not  for  fnm  Cnef,  in  the  tbire  of 
Pterth ,  in  a  thicket  of  wood,  where  he  left  their 
bodiet,  after  havmg  carried  away  the  money 
and  clothca  which  the  taid  Haigartt  had  along 
with  her  in  a  bundle.  Before  me  bodiet  wera 
ditoovertd,  they  were  to  maagMi  that  they 
conld  not  be  kaown,  otberwite  than  by  the 
cfothea  which  were  on  the  body  of  the  woman^ 
which  her  relatwna  conM  awear  to:  the  evi- 
dence •againtt  the  pannel  waa  wholly  chcnm- 
ttantial,  and  coatitted  chiefly  of  thera  h^ 
found  ia  hit  pottetrion^  aflea  the  mm ' 
pair  of  ttockiagt,  a  linnen  thurt,  and  a  i 
ttotik,  that  were  proved  to  have  been  m  | 
aion  of  the  deceated  when  the  aet  out  for  Edm- 
bnrgh,  where  ahe  htd  told  her  relaliont,  the 
had  been  mvited  by  the  nannel  to  go  T 
with  him,  m  order  to  their  being  mamad  i 
ther;  and,  noon  thit  evidence,  he  waa 
victed  of  t||itdoubte  murder  and  robbery;  and, 
yrar  hirdthipt'  tentanoe,  tnffered  the 

inithmaot  that  he  to  well  deaerved. 

My  lorda,  it  apnaam  to  me,  that  the  prmtnt 
aflfbrda  a  fteth  inatance,  timilar  to  thete  I 


have  mentioned,  of  a  providential  ditcovery  of 
cireumttancet,  terving  to  fix  the  guilt  of  ae- 
cettion  to  thia  murder  upon  the  now  pannel, 
notwithttending  all  the  precantiont  by  him 
need  to  conoeaTit:  hit  tnmity  agamtt  OJennre, 
for  removing  him  from  hit  own  pettotrien  in 
May  1751,  and  ditcontinuing  to  employ  Mm 
in  the  management  of  the  Ardthiel  catate,  waa 
well  known ;  aa  likewite  the  varioua  efibrtt  ha 
made  to  prevent  tbe  removing  of  certain  tananta 


hind  him  hit  hat  in  that  room  whtre  the  < 
pany  waa,  where  the  tame  remained  till  after  the 
defunct  caque  in  wounded  into  the  ceUar,  and 
that  two  pcnona  were  teen  come  out  of  the 
taid  cellar ;  and  after  they  came  oat,  were 
aeen  go  on  quarreUing,  one  of  whom  wanted 
hit  hat,  and  bad  a  fight  or  brown  cohmred  coaL 
with  cletr  buttont  upon  it,  and  that  the  pannel 
had  on  bun  tuch  a  coat  that  night,  and  that  the 
perton  without  hit  hat,  and  with  tnch  a  coat  aa 
taid  it,  waa  he  that  gave  the  other  a  ttab  «r 
wound ;  and  that  the  perton  wounded,  aad  ra* 
turning  back  to  the  taid  cellar,  were  [So  Mf. 
Hume]  tbe  defunct,  and  toon  after  of  hb  vroaad 
died ;  and  the  oaanel,  about  that  thne,  caUad  at 
Mrt.  Johntonrt  houte  in  Niddrie't  Wynd. 
without  hit  hat,  and  there  borrowed  one,  and 
toon  thereafter  wat  teised  in  hia  own  honoe, 
and  a  tword  found  by  him  in  the  room,  bowed, 
and  with  freeb  Mood  m  tbe  holtowpaiti  of  it,  all 
jointly  relevanttoinfer  theforetakl  paHia,jind  ra^ 
pel  the  haiUdef<mcet  proponed  for  thepaanell.*^ 
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of  Ardthid  in  tbe  momb  of  May  Itat ;  and  also 
Ilia  iatima^  and  cloae  eoonMuon  with  Allan 
Breck  Stewcrt,  who  disappeared  afariiptly  iaa- 
mediately  after  tbe  morder,  and  to  wbom  tbe 
voice  of  tbe  whole  eoantry  impoUHl  the  aetoal 
morder  itself:  but  aa,  when  that  happened, 
diis  paonel  was  at  his  own  honae,  at  tbe  dis- 
tance of  one  mile  from  tbe  niaoe  of  the  mncder, 
the  more  ilirect  and  imnaediale  evidence  of  his 
accession  to  it  was  long  concealed:  his  wife 
and  bis  daughter  being  examined  upon  oath 
'  before  Che  sheriff  depute  of  this  county,  on  tbe 
99d  and  95Ui  of  May  kst,  touching  what  tbey 
knew  concerning  tbe  murder,  deuossd,  That 
Breck  Stewart  left  tbe  panoel's  nouse  on  tbe 
ttoroing  of  Tuesday  tbe  13th  of  May,  dressed 
in  his  French  clothes,  and  that  tbe  pannel  had 
BO  such  black  or  dark-coloured  short  coat,  as 
Bredc  had  Imly  left  bis  house  dressed  in,  for 
three  quarters  of  a  year  before  that  time ;  but 
at  length,  above  a  month  after  his  examination, 
namely,  on  the  SOth  of  June  last,  Alexander 
,  Stewart  ibe  packman,  being  exammed  before 
the  sheriff»sttbstitute  at  Fort  William,  and  after 
being  confronted  with  a  ftiend  of  his  own,  to 
wfaom  be  had  been  muttering  some  part  of  the 
troth,  spoke  out  the  whole  troth,  as  it  is  set 
Ibrth  4n  tbe  libel ;  and  partMularlt^,  that  from 
ibis  very  wife  of  the  pannel  he  received,  on  the 
•toning  of  Saturday  tbe  16lh,  at  ^le  panneFt 
bouse,  Allan  Breck's  Fpiencb  clothes,  to  be 
carripd  to  him  at  tbe  place  of  bis  retreat,  toge- 
Iber  with  the  five  guineas,  which  the  pannel 
bad  been  at  great  pains  to  scrape  together,  after 
senduw  tbe  packman  express,  for  that  purpose, 
to  his  friend  IViiliam  Stewart  at  Fort  William, 
and  which  he  sent  to  Breck  at  tbe  pbce  of  bis 
retreat,  with  «  dechured  intent  to  pot  btm  in 
condition  to  make  his  escape,  for  that  he  mnst 
be  suspected  of  the  murder :  this  discovery  was 
the  first  thread  which  the  kindred  of  tbe  de- 
ceased got  bold  of  to  lead  them  to  a  more  foil 
ffetection ;  and  was  afterwards  confirmed  by 
the  examination  of  the  bouman,  who  XM  the 
particdiars  in  the  libel  recited,  and  about  whose 
boose  the  very  ckKbes  were  found,  the  pro- 
Mrty  of  tbe  pannel,  which  Breck  had  brongbt 
firom  the'paaners,  and  left  with  tbe  bouman. 

Aad  as  for  tbe  importance  of  these  particu- 
lar discoveries,  which  tbe  psnael's  counsel 
have  endeavoured  to  diminish  in  tbe  manner 
that  clroamstantial  evidence  is  always  ira- 
pogned,  by  observing  that  each  article  taken  bv 
aiaelf  is  inoonchisive ;  1  may  readily  admit 
this,  and  yet,  from  tbe  resoU  of  the  whole  cir- 
cumstances, there  may  be  convincing  and  irrs- 
ciatible  evidence.  And  to  mention,  at  present, 
Cttly  tbede  two  material  ones,  of  tbe  clothes 
fnniisbed,  and  the  Bftoney  sent  to  Breck 
Stewart,  before  and  after  tbe  murder  respec- 
Awdr ;  E  do  not  say,  that  if  a  man  fends  bis 
asiglibour  a  coat,  in  which  tbe  borrower  being 
jdisated,  two  or  three  days  after  commita  a  mnr- 
ider  of  a  person  who  was  his  own  enemy  in 
time  past,  that  this  will  afford  any  evUencc  of 
pvivil^,  or  accession  to  that  murder  in  tbe  len- 
der of  tht^  coat}  Mithar  do  1  say,  that  if  a 
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«iaa's  friend  or  (elatisii  has  ilnfortonatelj 
committed  a  murder,  and  one  shall  aid  him,  by 
moneys  or  otherwise,  to  aiake  his  escape,  that 
this  will  render  such  firiead  aeoessary  to,  or 
chargeable  with  the  crime  of  murder,  though 
be  is  iloubtieM  guilty  of  an  offiatfce  or  minte- 
meaaor  in  ita  own  kind  ;*  but  tbe  force  of 
these  united  circomstanees  in  the  present  ease, 
with  tbe  others  charged  in  tbe  libel  against  tbis 
paonel,  consista  in  tCe  connexion  of  tbe  whole 
togistber.  It  was  tbe  paanel'o  proper  quarrel 
that  jrendesed  the  deceased  obnoxions  to  firsek 
Stewart ;  the  pumel  bad  disoovered  and  ex- 
pressed bb  enmity  against  the  deceased,  sad 
bad  utleied  tbroaScnings  againotbis  lifo;  Breek 
Stewart,  bis  isliflMte  friend,  was  a  fit  iassm- 
aaent  for  each  wicked  pmpose  $  he  bsd  fi- 
poused  wil  the  pannd's  opiniona  and  diipon- 
tions  towards  Glenure ;  he  was,  bimself,  sot 
in  condition  to  remain  in  this  country,  sod  was 
already  provided  with  tbe  meana  of  snbsisteooe 
in  foreign  service  ;  and  to  tbis  aoan  it  wss,  io 
tbe  very  heat  of  a  contest  with  the  deceased 
about  removing  certain  tenanta  which  this  pas- 
nel  hsd  pat  in,  that  be  femished  tbe  drast,  asd, 
as  we  likewise  believe,  the  arms  wherewith  be 
perpetrated  this  fool  morder ;  untnediatdy 
sfter  whkh  be  retires  to  a  desert  niace,  not  Im 
off,  there  to  vnit  for  a  supply  or  money  that 
waa  tobeeent  nim;  and  it  is  espscisNy  lobs 
remsrked  by  your  lerdshipB,and  the  jury,  that, 
aa  the  libel  bears,  at  jtbis  place,  Breck  told  the 
boooMin,  that  he  roust  go  to  Fmt^WilluHD  with 
a  letter  to  William  Stewart,  merchant  tbeie, 
who  he  said  .would  give  him  money  apoo  re- 
ceipt of  the  letter  ;  aad  tbis  William  Stewart 
was  another  intimate  friend  of  the  pannel'*, 
and  the  very  person  to  whom,  theday  after  tbe 
murder,  tfaie  pannel  sent  the  packman  expren 
to  get  five  guineas  for  the  «se  of  Brsck,  who 
was  about  to  leave  tbe  cowrtiy.  This  cireom- 
stance  affinrds  a  deraonstmtfoa  of  a  concert  be- 
twixt the  pannel  and  Breck  before  they  lait 
parted  at  the  paniid'e  house  co  tbe  Monday 
night,  or  Tueedsy  mormng  preceding;  after 
which  the  pannel  allowa  be  never  saw  Brack; 
for  how  otherwise  could  Breck  have  knovrs, 
that,  for  such  a  small  sum  as  be  wsntod,  the 
pannel  waa  to  have  recourse  to  this  WiHiain 
Stewart,  who  lived  twenty  miles  distant  from 
biro  ?  And  this  circumstance  serves  to  cod- 
nect  tbe  facts  which  immediately  preceded 
the  morder,  with  those  which  immediately  eo- 
sued  it. 

But  I  am  going  loo  fiu*  at  present,  on  tbe  con- 
siderations thst  wHI  be  proper  for  tbe  jury  after 
the  proof  shall  have  beea  brongbt  befiire  then ; 
and  shall  now  conclude,  hoping  it  will  appftr 
to  your  lordships,  that  no  sufficient  obfectuw 
batb  been  offered  on  tbe  part  of  tbe  pansel, 
why  his  trial  should  not  proceed;  and  that 
you  will  make  such  interiocutor  as,  upon  tbat 
supposition,  tbe  counsel  on  both  sides  appear 
to  be  agreed  in.  _ 

«  See  Burnett  on  the  GrimiMl  Uw  of  Soot- 
land,  pp.  986,  it  mg. 
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ttr.  AfiTtaf  tor  \ht  Ttmael. 

My  LtH  Jitttm^OcMt^l;-^!  «ppMr  •■ 
ttomsal  ftrHKiMiMHier  vltbeter:  Mid,  til 
«m  sebflbie  tim  trial  bmI  4nMr  oat  to  m  rtry 
frwl  hdgtii,  and  MctaiDii  a  ^ifreat  dmi  of 
twcanrT  IronUe  to  yoor  hmbin|M,  and  the 
j«ry,  i  smH  «ndMViMr,  tn  wkct  I  am  to  offer, 
toavaid TopdIitioD ;  «Dd  I  oball  eoafiae myadf 
to  aoeli  ofaairfilioau  m  tooat  all^etad  my  own 
■Mild  upon  reading  the  Mtctment,  triieh  is 
ilwoBly  rote  by  whioh  I  ean  j«dgte  of  thdir 
flmpONBiiee.  And,  idly,  I  dbaH  oficr  a  few 
•tmnideMlioM  by  way  M'  rofrfy  to  what  baa 
been  aaW  by  my  lord  adyacato  toid  biaaaaitt- 
•iitB,  m  aopportof  the  ilidietment. 

The  prteaoer  la  diai|;ed  befeie  yo«r  kid- 
abipa  asacceaaary,  art  and  pant  of  the  norder 
^<be  teto  Mr.  €aaipbeil  of  Glenara ;  a  crime 
^00  fUri  eod  Mock  a  Mlure,  and  atnnded  with 
>a«db  patcioiiter  ciroamatoocea,  aa  haa  not  only 
j«atiy  eoKited  the  aMentie«  at*  the  pubtic,  bat 
alto  a  tnone  tbali  ordinary  keenoeaa  and  ardour 
ia  ibe  mwicioua  friOnda  and  retetionB  of  tbe 
daecaaad,  in  oarrymg  on  this  proseestiDtt. 

1  woold  not  chnae  to  make  any  reflectiona 


lainoerely  synmatlii 
with  them  for  their  leaa,  and  feel  tbe  ftih  force 
of  tMr  joat  nmtmt  against  the  gnilty  peraen, 
whoever  be  ia.  Bat,  My  lard,  m  suofa  a  ease, 
the  paaaion  whiab  we  at  first  cberish  aa  just 
aadlHNioarafate)flMy  get  tbe  better  of  as;  and 
if  the  realraints  of  reaaon  and  alriet  hononr  are 
not  applied,  will  ioaensfbly  rise  into  rage,  and 
piaoipitato  ua  into  meaaarea  iiicoBaiateat  with 
law,  aod  tbe  dictalea  of  oool  bomanity. 

My  bird,  it  is  in  aoah  ctreuaaatanoeB  aa  these, 
that  etea  tbe  innocent  may  aometimes  be 
brangbt  into  danger.  And  ia  aneh  circom- 
atancea  kbecomea  tbe  dnty,  and  an  lionovraUe 
port  of  tbe  dnty  of  one  of  my  profeasion,  to 
appenr  for  tbe  aeeoaed,  to  aaaist  him  in  hn 
joat  ddnooe,  and  to  obriate,  by  all  the  reme- 
diea  which  the  tew  hbM  prwrided  for  the  aeoo- 
rity  of  mnooence,  any  disadvantaffe  be  iday 
be  brongbt  oadct,  by  pnblte  prejudiee,  orbv 
the  nnmbei,  power,  or  anperter  addreas  of  bis 
prtTate  proaeciitora. 

This  oonsideratnn  deternrined  jne  to  appear 
in  tlM  trial,  and  to  gite  my  poor  amiatance  in 
tbt  deibnoe  of  tbe  prisoner }  to  which  I  was 
fiMtkei  nfomptod  by  my  Idrd  advocate  himself, 
wito  tMvd  the  ganewaity  ao  for  to  intoreat  him- 
■nlf  for  tbe  pMnel^  aa  to  recommend  it  to  me, 
noaoMot  otbera,  to  appear  ia  bia  defense. 

And  first,  I  obaerte,  that  it  te  admitted  by 
Ibe  psamcatora  m  their  indlctmenti  that  tbe 
barbnrona  mnrder  therein  charged  waa  perpe^ 
tmled  by  one  pemon,  to  wit,  by  AHaO  Breok 
Stewart:  and  taking  him  to  be  the  guilty  per- 
non,  Maiife  is,  no  doubt,  joaily  forfoNed  to  pob- 
Ke  jwaiice,  though  ia  the  mean  time  be  may 
kave  eaeaped  Irou  the  eiacotion  of  the  tew. 
TW  4wt  ^(oealion  therefore  that  must  natorally 
nneur,  ia,  wImi  ore  the  dncniisteneaa  in  thia 
«ann,  wineh  lAionld  lead  yonr  fovdablpB  or  tbe 
jnry  to  bnNerei  foM  my  oUmI  MMi  IhMi 
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Allad  meek,  dhd  partienlbify  the  prisoniiAr  at 
theimr,  waa  also  guilty  of  this  foal  and  dn- 
testabte  mnrder  ? 

It  is  a  rate  in  pbilosopby,  m  aH  our  In* 
qnirito  itoto  imtunl  ^causes  and  effects,  to  neat 
aatiafied  so  sbon  aa  one  oanae  or  principle  is  dia- 
oorered,  sufficient  for -answering  and  solving 
sM  appearances  in  the  eflRect.  I^is  ntie,  I  ana 
aure,  with  great  propriety  may,  and  ought  to 
be  applieil  to  dny  moral  or  jnditeid  inqairy, 
aaeh  aa  tbe  preaeut.  If  >  a  crime  is  committ^f 
there  most,  no  dotibt,  be  a  crinrinal ;  and  if 
the  crime  itaelf,  or  thecirciMnatonoes  which  at- 
teoM  the  iMnmission  of  it,  are  of  auch  a  na- 
ture, as  most  neeeasarilv  Infer  the  aid  and  aa- 
sistanee  of  ofiiers  towardfs  the  oombmaflion  of  it; 
aa  the  appeaianeea  In  snch  t»se  wiH  not  be  ao- 
awered  oy  tbe  diaOorery  of  one  gtiilty  person, 
the  mind  wiU  remate  tmaatisfieu  till  further 
disooTory  n  made  of  the  supposed  partners  af 
tbe  crime. 

But,  my  larcf,  where  the  gntll  of  one  wfll 
aecoont  for  the  whole  appearaaces,  for  ererjr 
circmnstance  cohnec|ed  witli  the  crime,  I  ap 
prebend  it  aa  a  rote  in  morals,  it  is  a  rute  m 
law,  and  in  sound  reaaoo,  to  presume,  that  no 
other  bat  that  oneperaan  waseolicemed  in  tbte 
commission  of  tbe  crime. 

This  praumptioa  is  founded  in  the  respeet 
which  we  owe  to  human  natnre.  For,  ihy 
lord,  wicked  and  cemipted  aa  mankind  are, 
thank  God,  a  mmderer,  a  witfol  Mtberaaa 
mutdener  is  stiN  a  monster  in  the  species ;  and 
it  Is  tmduliilil  in  as,  and  against  all  the  rules  of 
right  reason,  to  carry  our  sasplciooa,  for  more 
our  |ire)odice8,  farther  than  the  carpat  delkfi^ 
and  the  circumstances  attending  it,  do  necessa- 
rily pomt  out. 

From  this  osnsideration,  I  hope,  the  prisondr 
oodles  to  your  lordships'  bar,  attended  and  aided 
not  only  by  the  geaeral,  legal  preaumption  Of 
ibnocence,  but  with  thia  other  more  apecial> 
prestrniptioo,  that  no  other  pemon  was  con^ 
certied  In  this  horrid  murder  but  that  one  person, 
whoever  he  was,  who  gave  the  fotal  anot  bV 
which  Glennre  died.  And  this  presuasption,! 
flatter  myself,  will  be  present  with  your  lord- 
ships, and  in  the  mind  of  every  juryman,  till 
contrary  proof  and  evidence  ehatl  beat  it  out : 
which  we  flatter  ourselr es  will  be  so  far  from 
happening,  that,  on  the  contrary,  in  the  couran 
of  the  evidence,  it  will  fiather  atrength,  and  Nt 
teat  terminate  in  that  issoe.  which  from  tbb 
holy  prof  Idence  of  Godi  the  innocent  asay  with 
confMence  expect. 

My  lord,  it  is  not  my  intention  to  antidpati^ 
or  to  argue  upon  eridence  which  has  not  vet 
been  brmi|fbt :  but,  m  my  Lord  Adtocato  Lab 
set  forth,  in  his  printed  indicUneot,  a  va- 
riety of  circumsteoocSB,  foam  which  he  wooli 
infer  the  prisoner's  acoeMioo  to  thia  murder ; 
1  must  beg  leaveto  tekeoofieeof someof  theitt^ 
hi  order,  if  posslMe,  to  dispel  that  ffCputer  and 
illegal  pnjudiee,  which  I  tibservetn  most  caaed, 
Mpncially  in  the  more  atrodons  crimes,  doet 
attend  the  tmbappy  perMH  who  li  brought  to 
yonr  loitMiipa'  m. 
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passio 
but  ta 


When  the  iDind  is  eoragdl  to  m  liigh  de- 
gree, it  naturally  seeks  after,  and  is  imps- 
tient  to  find,  an  object  for  its  reseotmeot. 
Tfae  prisoner  first  occars,  and  there  we  are  too 
apt  to  fix  our  opinion  of  guilt,  and  alongst 
with  it  our  resentment ;  especially  when  our 
oonfidence  in  the  public  prosecutor  is  so  great, 
as  it  justly  is  at  present  in  the  honoorable  gen- 
tleman who  fills  that  office. 

This,  if  1  mistake  not,  is  the  source  of  po- 
pular prejudice  against  the  unhappy  prisoner. 
^11  of  us  are  subject  to  it,  because  it  arises  from, 
or  at  least  is  incident  to  human  nature;  but 
however  innocent  it  may  be  in  the  crowd  that 
surrounds  us,  it  is  dangerous,  it  is  criminal,  if 
received  and  entertained  in  the  mind  of  a  iury- 
jnan.  For  their  sakes,  therefore,  I  will  beg 
lea^e  to  make  a  few  obser? ations  upon  the  facts 
charged  in  the  indictment,  that  so  the  jury, 
who  for  some  time  have  had  the  printed  indict- 
.  ment  in  their  hands,  may,  before  they  proceed 
tn  trial,  be  also  possessed  of  such  facts  and  ob- 
■ervations  for  thepannel,  as  will,  if  attended  to, 
enthrely  toke  off  the  force  of  the  circuoistances 
which  are  charged  against  him. 

And  first,  it  will  be  observed,  that  the  mnrder 
is  not  said  to  have  been  committed  from  sadden 
»on,  or  chaud  melU^  as  the  law  expresses  it, 

ot  to  have  be^n  premeditated  and  resolved 
upon  for  some  days  before  it  was  committed. 
Now,  to  render  malice  of  so  high  a  nature 
probable,  some  very  strong  ground  or  cnuse 
ought  to  have  been  assiffned  for  it ;  and  what 
cause  is  here  mentioned  ?  Why,  1st,  Because 
filenure  bad  accented  of  a  factory  finom  the 
crown  npon  the  forfeited  estate  of  Ardshiel. 
Sdly,  Because  Glenure  had  remored  the  pannel 
from  the  farm  of  Glenduror  at  Wbitaonday 
1751.  And  lastly ,  Because  be  was  proceeding 
to  remove  certain  other  of  the  tenants  of  Arf 
jihiel,  at  the  Whiunnday  1769: 

The  first  of  these  could  not  be  the  ground  of 
iheresentknent  which  gave  occasion  to  the  mur- 
der ;  because  Glenure  bad  been  in  that  office 
fbr  more  than  three  years  before  the  murder ; 
during  the  greatest  part  of  which  time,  the 
pannel  and  he  lived  in  friendship  and  intimacy 
together ;  as  will  be  clearly  proved  by  a  long 
course  of  letters  whid^  passed  betwixt  them. 
The  pannel's  own  removal  from  Glenduror 
could  as  little  be  the  cause  of  such  prepense 
malice ;  for  the  removal  was  voluntary,  and 
the  possession  yielded  to  the  succeeding  tenant, 
in  oobsequence  of  a  previous  concert  oetween 
the  pannel  and  Glenure.  And  far  less  could 
the  intended  removal  of  the  other  tenants  at 
Whitsunday  last,  give  occasion  to  the  conspi- 
ncy  and  murder  charged  against  the  pannel. 
Such  deep  resentment  could  not  have  arisen 
from  so  trifling  a  cause  in  the  mind  even  of  a 
wicked  maa,  much  less  one  of  the  pannel's  dis- 
position and  character. 

gdly,  The.  circumstance  of  Allan  Brack's 
liaving  changed  his  clothes  at  the  pannel's 
house  before  the  murder,  though  it  has  been 
#hiefljr  insisted  on  for  inferring  the  pannel's 
ttCQCWoiito  the  murderi  is  equaUy  moondusif  e. 


Trial  qfjamti  Sieaarif  [M 

Allan  Breck's  situatkm,  as  a  deserter  from  hit 
majesty's  service  to  the  rebeb,  and  afterwirdi 
to  the  aervice  of  France,  made  it  necenary,  m 
often  as  he  came  into  this  country,  to  skulk 
amongst  his  friends,  of  which  the  pannel  aafor- 
tunately  happened  to  be  one.  It  will  be  proves, 
that  for  this  purpose,  be  used  to  lay  aside  his 
French  dress,  and  borrow  the  dress  of  the  couii- 
try ,  such  as  is  described  in  the  indictnent,  from 
any  of'  his  friends,  where  he  happened  to  visit 
or  re«de ;  and  that  he  had  gone  about  fron 
house  to  house,  changing  his  dress  in  this  man- 
ner, since  the  beginning  of  March  last,  sod 
particnbrly  had  been  furmshed  with  sock 
change  of  dress  at  the  pannel's  house,  about 
the  beginning  of  April,  where  he  happened  ts 
-  be  for  a  night  or  two,  in  the  course  of  bis  visits 
through  the  country. 

My  lord,  if  these  facte  are  proven,  it  b  im- 
possible any  weight  can  be  had  upon  the  cir- 
cnmstanoe  of  his  having  ahn  changed  bis  dm 
at  the  pannel's  house,  upon  the  Monday  and 
Tuesday  before  the  murder  faappeped.  if  a 
disguise  had  been  intended,  wouki  the  paood, 
who  is  admitted  to  be  a  man  of  more  than  ordi- 
nary discernment,  have  furnished  bis  own 
clothes,  which  were  known  to  the  whole  nelgb- 
boorhood,  and  by  which,  if  the  murderer  was 
apprehended,  he  himself  behoved  infallibly  to 
be  discovered  ?  Would  he  have  dressed  op  the 
assassin  betbre  his  numerous  family  and  ser- 
vants, in  the  very  dress  which  was  to  serve  for 
his  disguise,  two  difibrent^lays  before  the  plot 
wastobeeiecntedP  Or  would  he  have  allowed 
him  to  trnverse  the  country  for  some  miles 
round,  from  Tuesday  when  he  left  the  paDDels, 
till  Thursday  when  the  mnrder  was  committed, 
in  the  very  dress  which  was  intended  to  dB> 
guiseand  conceal  him  ?  Such  a  conduct  is  un- 
accountable, and  cannot  be  ascribed  to  thepan- 
nel, whom  the  prosecutors  themselves  rqirescnt 
as  a  man  ofthe  deepest  design  and  srtifioe. 

My  tord,  the  next  material  drenmstsDCSui 
the  indictment,  wUch  I  would  beg  leave  to 
take  notice  of  for  the  sake  of  the  jury.  »»t 
correspondence  whksh  passed  betwixt  the  pan^ 
nel  and  Alien  fiieck  the  supposed  murderer, 
after  his  retreat  to  Koalisnacoan.  .    < 

This  dreumstanee,  1  own,  at  first  sigbti 
seems  to  carry  great  weight  a^amst  the  pannel, 
because  it  imports  not  only  aid  and  •^^^^ 
given  by  the  pannel  to  the  supposed' mnrdotf 
m  order  to  enable  him  to  OMke  hiscscspe,Mt 
also  a  prwriods  kttowledgeof  the  plsoe  to  wbics 

he  relJrad  immediately  after  commituog  tM 
munler.  But  your  hmfahips  and  the  jury  bare 
heard  bow  the  force  of  ttiis  drcumrtaoce  « 
taken  off.  The  pannel  knew  nothinffof  tna 
place  of  Alhm  Breck's  retreat  tiH  the  day  a^ 
the  murder,  when  he  received  a  HMssage  Iron 


him  by  Donald  Stewart,  giving  hun  ooticeoi 
the  placeto  which  he  had  retired,  and  besescb. 
ing  the  paniwl  to  send  huB  a  small  supply  «> 
money,  in  mder  to  cany  him  off  the  €»pa»Jj. 
This  memage  the  panMl  has  widertak«i, «»« 
hopes  to  prove  by  a  tram  of  onqusstionable  en- 
dencei  andifheshaUboaU«tobDiV»ii 
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Mog  probf  the  fact,  it  wiQ  at  once  strip  the  in- 
mctment  of  the  only  circQiiisiaiioe  in  it,  which 
points  at  a  previout  consfiiracy  betwixt  tbe 
pannel  and  Aibn  Brack  the  suppoMd  murderer. 
And  indeed,  my  lord,  independant  of  the 
proof  whioh  is  proposed  to  be  brought  bv  the 
pannel,  it  cannqt  but  appear  nnaocountable  to 
your  lonlships  and  tbe  Wy,  that  a  pmon  of 
the  pannd's  sagacity,  if  be  had  been  in  con- 
cert with  Allan  Breck  for  several  days  before 
tbe  oommission  of  tbe  marder,  should  not  have 
IMTOvided  tbe  necessary  means  of  Breck's 
escape  till  afler  the  crime  was  committed, 
when  he  could  no  longer  correspond  with  him, 
without  the  interposition  of  others,  and  con- 
sequently without  the  hazard  of  a  discovery. 
The  pannel  could  hare  had  no  difficulty  to 
have  furnished  Allan  Breck  with  a  little  money 
before  the  commission  of  the  murder,  in  order 
to  make  his  escape  immediately.  He  knew 
Breck's  circumstances,  and  that  be  had  no- 
tbiuff  to  carry  him  off  tbe  country,  and  Breck 
would  not  have  engaged  in  such  a  serTice 
without  receiving  from  his  employer  the  ne- 
oessary  supplies  for  his  own  safety ;  and  sup- 
posing tbe  pannel  bad  not  been  m  cash  upon 
the  Monday,  when  tbey  last  parted,  yet  be 
would  have  taken  care  before  the  Friday  to 
have  been  sufficteotly  provided  for  answering 
Breck's  demands.  And  yet,  upon  the  Friday 
after  the  murder,  when  tbe  message  came 
from  Breck,  we  find  from  tl^e  indictment, 
that  the  pannel  was  obliged  to  send  into  Fort- 
William,  at  a  considerable  distance  from  his 
own  bouse,  in  order  to  borrow  the  trifle  of 
moDcy  which  was  wanted,  and  sent  tbe  day 
tullowing  to  Allan  Breck. 

,  How  tar  the  pannel  was  to  blame  in  sending 
money  to  Allan  Breck,  who  was  bis  relation, 
and  bad  been  bis  ward,  in  order  to  enable  him 
to  make  his  escape,  depends  ilpon  the  opinion 
he  then  had  of  bis  beinff  guilty  or  innocent  of 
the  murder.  If  be  iMBlteved  him  gnilty,  it  was 
no  doubt  a  very  great  crime  in  tbe  eye  of  law  ; 
but  such  assistance  furnished  for  tbe  escape  of 
^  murderer,  though  knowingly,  will  not,  hi 
law,  or  in  tbe  nature  of  the  thing,  infer  acces- 
sion to  tbe  murder,  unless  it  had  been  pre- 
vioualy  promised  as  an  encouragement  to  the 
commission  of  the  murder,  which,  from  what 
has  been  said,  appears  could  not  have  been  the 


With  regard  to  the  threatenings,  which  is 
tbe  only  remaining  branch  of  the  indictment  of 
any  weight  against  tbe  pannel,  1  could  have 
wished  my  lord  advocate  had  been  so  good,  as 
to  have  condescended  upon  the  particular  ex- 
prassiofls,  and  upon  tbe  times  and  places  when 
and  where  these  were  uttered.  As  that  is  not 
done,  it  is  impossible  the  pannel  can  make  any 
other  answer  but  a  general  denial  of  this  part 
of  tbe  charge :  and  as  be  is  conscious  he  never 
entertained  the  barbarous  resolution,  be  hopes, 
and  is  perouaded,  no  proof  will  be  brought  of 
any  expression  ottered  by  him,  which  could 
iinport  a  deliberate  threatening  to  take  an  ay 
tbe  Ufe  ef  an  innocent  gentleman. 
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My  lord,  having  touched  upon  a  few  of  the 
most  material  circumstances  in  tbe  indictment, 
which  I,tboug[ht  material  for  tbe  jury  to  have 
in  their  view,  m  order  to  direct  their  attention, 
during  tbe  course  of  tbe  evidence,  to  tbe  plan  • 
of  the  pannel's  defence,  I  shall  next  proc^ : 
to  what  at  present  fsJIs  more  immediately . 
under  your  lordship's  consideration,  and  that, 
is,  the  objection  which  has  been  moved  to  tbe 
competency  of  this  prosecution. 

it  has  been  objected,  that  tbe  indictment 
does  not  cham  the  pannel  as  a  principal  in 
the  murder  of  Glenure,  but  only  as  a  remote . 
accessary,  by  previous  counsel,  and  subaeqnent  • 
aid  and  assistance  given  to  tbe  murderer  in  bio 
escape;   and  that  though  such  accessary  io 
equally  criminal  and  punishable  with  the  prin- 
ciiial,yet  that  be  cannot  be  brought  to  trial,- 
till  tbe  principal  be  first  tried  and  convicted. 

This  objection  was  stated  to  your  lordsbipe 
upon  the  antbority  of  tbe  old  books  of  our 
law,  sir  George  Mackenzie,  our  only  author* 
upon  crimes,  and  of  several  of  the  foreip^ 
doctors  who  treat  of  this  subject;  and,  with* 
your  lorfbbips'  permission,  l|will  read  some  of 
tbe  passages  npon  which  the  objection  is 
founded,  as  I  have  taken  them  down  from  the 
books. 

Reg.  MsJ.  lib.  4.  cap.  26,  de  ordine  cogni*- 
tionb  in  cnmiuibus.— "  Si  duo  hnmines  fuerint 
impUicitati,  unusde  principali  furto,  et  alter  de. 
pnecepto,  prim6  dehet  ille  qui  defamatur  de- 
facto,  quam  ille  qui  factum  illud  committi. 
prascepit,  iroplacitari." 

To  which  tbe  learned  sir  John  Skeene  sub- . 
joins  tbe  following  annotation :  **  Complices 
crimiois  noo  possunt  accusari  ante  priocipalem 
malefactorem,  nam  sicut  remote  principali 
removetur  accessorium,  ita  abeuluto  malerac- 
tore  ab^lvontur  complices  et  coosentieotes." 

Quoniam  attachiamenta,  cap.  83,  de  recep- 
tatione  latrocinii. — *'  Nullus  defamaius  tan* 
quam  receptator  latrocinii  debet  ponirt,  ante* 
quam  mal^actor  foerit  convictus  vel  attayntus 
de  latrocinio  illo ;  et  bine  fiet  ut  dicitur  consen- 
tientes  et  agentes  pari  poetift  puniuntur." 

Statute  Davidis  2di,  cap.  19,  Complices  non 
debent  puniri  ante  principalem  malefsctorem* 
— **  Ordinatum  fuit  coram  rege  in  pleno  par- 
liamento  apud  Sconam  per  regem  et  communi* 
tatem  regni,  quod  supersedendum  est  de  recep* 
tetore  alicujus  malefactoris  jodicandi  sive  ap- 
pelUmdi,  quousque  receptetusjodioetur.  £t  si 
r^ceptatus  quietus  fuerit,  receptetor  quietus  sit 
sine  aliquft  alia  assist.  Si  autem  receptetui 
damnatus  fuerit,  receputor  habet  as^isam.'^ 
.  And,  agreeable  to  the  doctrine  laid  down  in 
theae  old.stetutes,  sir  George  Mackenzie,  ia 
his  Criminals,  tit  Art  and  Part,  §  9,  gives  it  as 
his  opinion,  "  That  the  chief  actor  most  be 
first  discussed,  and  either  found  guilty  or  as* 
soiizied,  before  such  as  are  accessary  can  be 
pursued."  Which  be  supports  not  only  by 
tbe  authority  of  the  old  books  of  our  law,  al* 
ready  quoted,  but  also  of  many  of  the  foreign 
doctora. 

)t  is  tme,  he  ndds,  that  motwitbstiuidin^ 


en 
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what  if  tiieve  laid  down,  Chariot  IMeilBtn 
waa  tried  ^ore  the  jnaticea  aaaocenary  to  the 
casHag  dawa  a  bouse,  thooj^h  hw  aoaa  and 
aerfants  who  oasi  down  the  aame,  eseajpedi  and 
were  not  tried.  But  sir  George  is  nir  from 
appfofing  of  that  decisioD,  and  argeo  many 
Bfcoo^  reasons  aeainst  it,  and  in  support  of  the 
dodnne  he  had  Knrmerly  laid  down. 

The  foreign  doctors  also  have  generally 
gone  into  this  distinction,  with  respect  to  the 
order  o^ trying  the  principal  and  accessary.  I 
shatf  only  quote  the  weeds  of  Julius  Clams, 
qufesft.  9d,  n.  6.  who  leys  it  down  as  a  rule, 
*^^iiandoproceditur  contra  atiqueoi  tanqoam 
quod  praestKerit  anxilium  delicto,  debet  prime 
10  processu  constate  principalem  deliquisse." 

To  all  these  allow  me  to.  add  the  authority  of 
the  law  of  England,  which,  upon  a  point  of 
this  nature,  supposing  it  not  fixed  by  any 
statute  or  custom  of  our  own^  wiH,  no  doubt, 
hare  greater  weight  with  your  lordships  than 
the  opinions  of  any  private  lawyers. 

Thus  sir  Matthew  Hale,  in  his  Pleas  of  the 
Crown,  ch.  57,  concerning  the  order  of  pro- 
ceeding ugainst  accessaries,  lays  down  the  fol- 
lowing propositions,  as  fixed  rules  in  the  law  of 
England:  ««The  aceessarv  may  be  indicted 
in  the  same  indictment  with  the  principal,  and 
that  is  the  best  and*  most  usual  way. 

*'  The  accessary  shall  not  be  constrained  to 
ansiiter  to  his  indictment,  till  the  principal  be 
tried,  unless  he  ware  that  benefit ;  in  which 
oase,^  his  acquittal  or  conviction  upon  such 
trial  is  good.  Bqt  it  s^ms  necessary  in  such 
case  to  respite  judgment,  till  the  pnncipal  be 
conricted  and  attainted:  for  if  the  principal  be 
al^erwards  acquitted,  that  oonriction  of  the  ao- 
cessanf  is  annulled. 

**  If  A  be  indicted  as  pnncipal,  and  B  as  ac- 
cessary, they  may  be  both  arraigned  together, 
and  plead  together,  and  tried  by  the  same  jury  ; 
and  the  jury  shalj  be  charged,  first  to  inquire 
of  the  principal;  and- if  they  find  him  not  guil- 
ty, then  tb  acquit  the  accessary;  and  if  they 
find  him  guilty,  then  to  inquire  of  the  acces- 
aary." 

The  reason  of  this  distinction  in  the  order 
of  trying  priocipah  and  accoKearies,  is  rery  well 
laid  aotvn  by  sir  George  Mackenzie,  in  the  place 
above  quoted,  and  wiji  no  doubt  occur  to  your 
lordships:  fbreoih  in  the  accessany  necessarily 
presupposes,  ttiat  the  crime  was  committed  by 
the  principal,  which  can  only  be  made  appear 

Sr  the  trial  and  conviction  of  the  principal, 
either  is  it  sufficient  to  say,  ihat,  in  the  trial 
of  the  accessary,  such  eridence  may  be  brought 
of  the  guiltiness  of  the  principal,  as  would'  be 
sufficient  to  convict  him;  if  he  were  present. 
Por  as  no  man  can,  by  the  law  of  Bcotland^  be 
convicted  of  any  felony  in  absence,  it  is  impos- 
sible to  say  of  determine  from  evidence,  ad»- 
duced  in  absence  of  the  supposed  criminal, 
what  would  have  been  sufficient  to  have  con- 
Ticted  him,  if  he  had  been  present.  He  might 
have  bad  defences  against  the  indictment,  ob- 
jections against  the  witnesses  a^lduced  ft»r  the 
pvsecator,  and  witnessetto  adduoefbr  bis  own 
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The  answers  Bsado  b^  my  Lasd  Aivocsls  W 
tbia  preliminary  ebjcctWHi  to  the  order  of  the 
trial,  have  beei»  lliree.  First,  That  it  ki  agamt 
the  interest  of  8seiet|y,  that  Crimea  SbmM 
pass  anpunahed;  which  oflea  must  bs  the 
case,  if  the  eseape  or  death  of  the  priocipsl 
actor  shall  be  understood  lo  be  a  perpetual  bsr 
to  the  trial  and  punishoMat  of  these  wboaie 


accessary,  and  ne  less  guilty  in  the  i 
of  the  cnme.  COly ,  That  AMaa  Break  Stswsrt 
hath  been  called  upon  to  stand  trial  for  tbii 
cpime,  and-  hath  been  denounced  a  ftigitivesod 
outlaw  for  not  appearing  to  abide  nw  trisi, 
which  is  discussing  hiw,  aa  far  as  the  kwe  of 
the  land  admit.  And,  Sdly,  That  both  AUaa 
Bceck  and  the  pannetare  charged  bjr  the  ndid- 
ment  in  the  same  words,  as  being  giulty ,  actors, 
or  art  and  part  of  the  same  heinous  crinei ; 
which  being  in  the  precise  terns  of  the  setlSS, 
pari.  18th  of  James  d,  nothing  eaa  be  objesial 
to  the  relevancy  of  that  part  of  the  libel. 

To  these  1  wiH  ofier  but  a  word  or  twoia 
reply.  As  to  the  first,  founded  upon  the  pub- 
lie  expediency,  and  the  dangerous  coaseqasooes 
which  may  result  from  thts  distinction  in  tils 
order  of  trial  of  principals  and  accessaries,  it  is 
sufficient  lor  me  to  say,  ^  incommodnm  bob 
solvit  ar^umentum."  The  law  has  been  more 
anxious  in  providing  for  the  defence  and  ssfely 
of  the  lives  of  thesubjecto,  in  the  trial  of  crimes,, 
than  Air  the  convictkm  and  puniahoient  of  the 

Siilty.  And  hence  it  has  become  an  axiom  in 
e  law,  better  that  ten  guilty  persons  shoald 
escape,  than  that  one  innocent  peraoo  should 
sufifer. 

To  the  second,  with  regnrd  to  the  fogitatisn 
of  Allan  Breck,  I  anawer,  That  such  fugitatioa 
does  not  imply  a  conviotion  of  the  crime,  which, 
by  tlie  law  ot  Scothuid,  can  only  proceed  upon 
eridence  brought  against  the  criminal  present 
in  court  upob  his  trial.  An  act  of  fugitatioB  is 
no  more  than  a  judgment  of  the  oonit,  awsrd- 
.ing  the  escheat  of  moveables  against  the  de- 
fender, for  his  contempt  in.  not  appHning  to 
stand  trial  npoo  his  indictment;  and  neither 
proceeds  upon,  nor  implies  the  absent  persoa's 
ffuihineflES  of  the  crimes  chsrged  sgaiost  hiffi. 
If  he  were  present,  his  voluntary  confession 
would  be  no  probation  of  bis  haaiog  committed 
the  crime,  so  far  as  concerned  the  accessary ; 
and' far  lev  can  hia  absence  imply  or  amount 
to  such  conviction.  And  this  is  agreeable  to 
the  opinion  of  sir  Geonge  Mackeneie  and  Julius 
Clarus,  in  the  places  above  quoted. 

As  tb  the  third  answer  to  the  objection, 
.founded  upon  the  statute  of  James  6,  it  will' 
occur  to  your  lordships,  as  it  did  to  sir  «h>hn 
Skeene  and  sir  George  Maokensie,  who  both* 
wrote  after  the  date  of  thatact^  Thatitconid 
not  be  the  intentkm  of  that  law  ti>  abolisb  the 
distinction  betwixt  principals  and  accessaries, 
and  the  order  of  proceeding  in  their  trials:  all 
that  was  meant  by  that  statute  was,  to  allow  a 
defender,  whether  prindiial  or  accessary  in  a 
crime^to  ha  cbsirged' under  the  genendweH»' 
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ofiitMid  p8Hf,^i4cb«ii«eMfg(ii^rti»« . 
to  oootonMdt  «po»liie  wMb  pwlmlar  ictft 
film  which  th»«n«M  was  to  be  inferred  fivitf 
a  pnwecutor,  as  in  Hi«  puiawil  oaMv  haekwuglit 
a  flfwoial  iiNHctneHt,  otiarghi^  a  puNwl)  00! 
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actor  otftljts  bvta^apeoMiraMeaaar^ 
thegfoaeral  wepds  of  art  aad  pari,  saljaiMj  to 
tba  miiior  p'rep«mtieii  of  tlto*  libel,  eaia  nefer  b» 
uaderatoM  to  impl5a>ehar0e'afaiMl^tlie  pan- 
nd,  as  pnncipat  actor,  m  eeotradictie*  to  ibe 
•pecial  facta  ehai^j^  in  the  WMttotoietit,  bal 
only  as  aoecwary ;  ami  oomeiipeBti^s  ia  tbe 
aenee  of  Ibw,  aetor,  art  aai  part  iii<  tbe  oecnpiie- 
tiaa  eH  Ibe  erirae^ 

Whal  ielaid  chnrn  by  thefoarBedelvMatllleiii 
Bale  i*  biofinT«-itUi'ellaptor  of  pnBeiuabi'aBd 
ttiweemarki  itftftlony,  i»  applicable  to  toe  pre- 
eeot  aobj^et.  "  Id  Ireaaes^  aaye  be,  aM  aff<fr 
priMiipals;  but  yet^  as  to  Ibeoowwe-of  pw>- 
ceeiNiiif,  it  Hatb  been,  and  Meed  eufbi  to  be 
the  couMe^  tba^  tkose  wbo  did  aeMMlly  com- 
mit the  v«ry  facteP  treasee  shoeld  be  first  tried> 
belbffe  these  that  are  |iraici|ials  in  the  seeend 
degree,  beeaese  otherwise,  this 


might  follow,  that  the  prineipels  in*  the  seoeiid 
dsyee  might  be  covrietad,  aed  ye^the  prin- 
cipale  iii>  theflfst  diegvee  night  WaeqiMtoBd, 
which  would  be  abaaidl"  And'  it  ie  humbly 
thov^fhl^  thai"  this  absurdity  would  b»  maeh 
greater  in  the  casei  of  a  remote  aooesBAJcy. 

Nor  does  the  Oeciuiiioa  in  the  Case  of  James* 
Bmmmpod  lAacg^regor  apply  to  the  poiat  in 
hand ;  ibf.  though'  the  crime  was»  io.that  case, 
committed  with  a  view  to  procure  a  marriage 
for  Robert  the  younger  brother ;  ^et,  ad  James 
was  present^  and  aSding  and  assisting  in  the 
hameaucken.  and  forcible  abduction^  oonse- 
queotly  he  wjis  a  principal  iatbe  tot  de^^, 
betog  an  immediate  actor  in  the  whole  camea 
libelled  ;  and»  therefore,  could  not  be  intitled  to 
plead  the  defence  which  has  been  offered  for 
thisnaonel. 

What  we  therefore  humbly  submit  to  your 
lordships'  consideration  is,  that  though  an  ac- 
caswaiy  ia  equally  guilty  and  pomshahU  with 
the  imociMl,  yetv  as  the  law  hath-  laid,  down  a 
oeitamordeis  m  point  of*  time,  astotlm^lrial» 
of  pnmnpals  and  aeeemaries  in  erimesi  sod  as 
this  order  is  not  abolished  bjr  the  statoto  of 
James  d,  therefore  the  trial* ef  this  pattDel*ean- 
aet  prooeedv  until  Allan  Brack  Stewart^  the  sole 
aelor  m  the  oometissioB  of  the  musdeis  is  firat 
tried  aodooneicted* 

But,  if  your  lordship  shall*  flnd>  reasen  fer 
over-nittng  ^i<>  ol^eelioii,  the  pawMl  hope* 
mad  espectS)  ihmi  your  lordships^' jnsHee^  that 
he-  w«il^  be  allowed,  by  the  iBUriooator).a'  proof\ 
at  targei  of  all  facto  and  cireamstonoss  that 
tsmi  to  eaeul^iato  htm  fbom  tlto*  ohaige 
\  agtiast  him  io  this  kidlolment; 

TIni  lisrds,  upon  hearing  the  Criminal  Le^ 
tcfs  laadt  and  the  Debate  thereupmi*  pro- 
Bonttfied  the  &Uowiog 

Intebmoovqib.: 
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theeiimiaallihd, 
WilliamO»Btof 
jesty'aadvoeatoy  for  his  DM^ssty  Vblmst;  aad 
afsoattherhMteaoeef  JbnetBlaekay,  daughtev 
to  the  ben.^  Hugh  Maebay  of  Bidboase,  esif. 
sad  leKctof  the  deceased  Celm  Campbell  off 
denuBo,  fbf  heieetf^anden  behalf  of  Eliiabellr 
aad  Idioy  Campbetts,  her  infant  children,  wkh 
oemmirse  d  his  majesty 'sadrocate,  ftr  hw  row- 
jesty's  interest,  sgaiast  Jaraei. Stewart  pannel, 
with  the  foregoing  debate  thereupim,  repel  the 
objections  to  tie  Itbef,  snd  find  the  libef  relerant 
to  inf(hrthe  peine  of  law  r  thet,  lime  ami  place 
libelled,  the  deeeased  CoKb  Qampbell  of  Gle* 
maie  waa  muideped)  and  thet  the  panned  iaaies 
Stewast  was  guilty,  aetee,  or  artaod  naftthere»* 
of;  bat  attaw  the  paoael  ta  prore  all  facto  and 
dscaamtaneeathat  may  teadto  excolf 
anii  ramiiLhapaaael^  with  the  libel 
relaraaty  to  the  haowtedgaof  an  assise; 

*«  Aaawju,  i.  P,D.'»' 

Theceafler  the  Lords  continued  the  diet 
iigainst  the  above  James  Stewart  pannel,  till 
to-morrow  morning  at  six  a'clock  preciseFy,, 
and  ordained  the  parties,  witnesses,,  assi^aera^ 
and  others  concemed,  to  attend  at  tbat  time^ 
and  the  pannei  to  he  carried  back  to  prison. 
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aotoatem  Friacipem  Anshibalduaa  Dtaeem) 
da  ^myll,  Dr>miiHtm  iuslieiariam  Goaai" 
ralemv  et  Phtricima  Qmat  de  Bkdiie%  a«^ 


de  EiMcermav 
Juslioiarii>diat»Si  Jk  Nv  lbegis« 

Curia  lqgiilimeaffrmata«. 

Intrat. 

James  Stewart  pannel,  indicted  and  accused 
aa>in  the  fonner  ssderoal. 

Thereafter  the  Lords  proceeded,  to  mftliSb 
choice  of  the  following  persons,  to  pass  upon 
the  Assise  of  the  said  James  Stewart;  panneh 

1,  Colin  Ckmpbell  of  Carwbin. 
S.  Dougal  Macdougal  of  Gallanah. 

3.  Alexander  Duncanaon  of  Eoles. 

4.  Duncan  Campbell  of  South- Hall. 
&  Heotor  Macneil  of  Atdmeanish* 

Q.  James  Campbell,  late  bailie  of  Inferary^. 

7.  James  Campbell  of  Rashein^. 

8.  James  Campbell  of  Rudale. 

9.  Colin  Gillespie  of  Balimore» 
to.  Colin  Campbell  of  SkipniiJi. 

11.  Duncan  Campbell  of  Gleodarool* 

12.  Colin  Campbell  of  Ederline.. 
ia»  Niel  Campbell  of  Duntroon. 

14.  Arohibald  Campbell  of  Dale  in  Cmigpish* 
ISi.  Niel  Campbell  of  Dnnstaffnish. 

Iiho  shore  AniioaH  lawiWIy 
oigeoafB  to  lii»ooiilnvyi 
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Trial  of  James  Stetoari, 


[W 


ThereafUr  the  Proteeoton,  for  provingr  the 
criminal  Libel,  called  the  Witneases  cited  by 
them ;  and  the  Pannel,  for  proring  his  De- 
fences, called  the  Witnesaes  cited  by  him  ;  and 
the  prosecutora  caused  to  be  read,  m  preaence 
of  the  jttrv,  the  Writings  produced  by  way  of 
evidence  for  them;  and  the  pannel'a counsel 
caused  to  be  read,  in  predence  of  the  jury,  the 
Writinga  produced  fur  him ;  all  which  Depo* 
aitions  and  Writings  are  as  follows: 

Tub  whole  Proof  brought  both  on- the 
Part  of  the  ProsecutorSi  and  on 
THE  Part  of  the  Pannel. 

Jamei  Stewart^  pannel,  does  admit  the  truth 
of  all  the  writings  contained  in  the  inventory 
of  writings  subjoined  to  the  criminal  letters, 
and  which  inventory  was  delivered  to  him  at 
executing  the  said  letters  against  him,  excepting 
two  of  the  said  writings  which  he  does  not  ad- 
mit; viz.  the  writing,  number  7,  intitled .Prin- 
cipal holograph  letter  by  Allan  Stewart,  son  to 
the  said  James  Stewart,  addressed  to  Duncan 
Stewart  of  Qlenbuckie,  dated  at  Ancham,  the 
fat  of  April,  1752 ;  and  the  writing,  number 
12,  intitled.  Draught,  letter  by  the  said  James 
Stewart,  and  of  an  instrument  of  protest  at  the 
tenants  insunce,  relative  to  the  said  decreet  of 
removing  and  suspension  thereof:  but  the  said 
draught  letter  and  instrument  being  again 
shewn  to  the  pannel  in  court,  the  pannel  admits 
the  truth  and  authenticity  of  these  alao ;  and 
therefore  admita  the  truth  of  the  whole  writings, 
eKcejpt  the  writing  before-meotiooedy  namber 
7 ; .  but  does  not  «lmit  the  writings  subjoined 
to  the  said  inventory,  being  two  prinoi|Na  de- 
clarations by  Allan  Stewart,  son.  to  the  said 
James  Stewart,  five  principal  declarations  by 
Chariea  Stewart,  alao  aon  to  the  said  James 
Stewart,  three  principal  declarationa  by  Mar- 
garet Stewart,  apo'use  to  the  said  James 
Stewart,  and  two  by  Elizabetli  Stewart,  his 
daughter. 

P.  Grant.     (Signed)    Jakes  Stewart. 

Thereafter  the  Prosecutors  for  proving  the 
above  criminal  Libel,  adduced  the  following 
Witnesses: 

Mr.  Archibald  Ctm^hell  of  Stonefield,  she- 
riff-depute  of  the  shire  of  Argyll,  aged  56 
years,  married,  being  solemnly  sworn,  pur^ 
of  malice,  partial  counsel,  examined  and  in- 
terrogate, and  being  shewn  the  writings  fol- 
lowing,' viz.  four  principal  declarations  by 
Charles  Stewart,  son  to  the  pannel,  bearing 
to  have  been  emitted  in  the  deponent's  pre- 
aence, and  dated  the  S2d,  23d,  and  25th 
days  of  May  last,  and  three  declarations  by 
Margaret  Stewart,  spouse  to  the  pannel,  and 
two  declarations  by  Elizabeth  Stewart,  hia 
daughter,  all  of  them  bearing  to  have  been 
emitted  in  the  deponent's  presence,  aa  sheriff 
of.  Argyll-shire,  and  dated  the  22d  and  25th 
days  of  May  last ;  depones.  That  all  these  de- 
clarations were  emitted  by  the  respective  per- 
0Qns  therein  mentbned,  m  presence  of  the  de- 
ponenti  and  of  the  respective  datca  thereto  con  . 


tamed,  and  were  all  subecribed  by  the  respec- 
tive declarants  m  the  deponent's  preaenee,  ex- 
cepting only,  that  the  declarations  by  the  said 
Margaret  l^wart  and  Elizabeth  Stewart  were 
not  signed  by  them,  but  were  signed  by  the 
deponent  for  them,  because  the;^  declared  tliey 
could  not  write.  And  there  being  also  ahevo 
to  the  de|K>nent  two  declarations  by  Allan 
Stewart,  son  to  the  pannel,  bearing  to  have 
been  emitted  in  presence  of  George  Douglaa, 
sheriff-substitute  of  Inverness,  dated  the  Sd  of 
June  last,  and  a  declaration  bearing  to  be  emit- 
ted by  the  aaid  Charles  Stewart,  son  to  thepau- 
nel,  in  presence  of  the  said  George  Dooglaa, 
sheriff-substitute,  dated  the  4th  of  Jonelaat, 
depones,  That  the  denonent  was  present,  and 
saw  and  heard  the  said  declarations  by  the  aaid 
Allan  and  Charles  StewarU,  emitted  in  preaence 
of,  and  taken  down  in  writing  by  the  sheriff- 
substitute;  and  they  were  at  the  sheriff- 
substitute's  desire,  dicUted  by  the  deponent  to 
the  clerk ;  and  the  deponent  saw  the  said  de- 
clarations subscribed  by  the  said  AlUn  and 
Charles  Stewarta  respective,  of  the  several 
dates  therein  contained^  voluntarily  and  freely, 
without  any  compulsion  or  coaction.  CaiM 
tcientidR  paM,  And  this  is  the  truth  aa  be 
shall  answer  to  God.  (Signed) 
P.  Grant.  Arch.  Campbeu. 

After  emitting  of  the  above  Depoaitioo  by  Mr. 
Archibald  Campbell  of  Stonefield,  to  save  the 
time  of  the  Court,  in  bringing  further  proof  of 
the  declarations  therein  mentioned,  the  Pannel 
judicially  declared,  that  he  admitted  the  truth 
of  all  the  several  declarations  contained  in  the 
said  oath,  that  is,  that  these  declarations  were 
emitted  by  the  reapective  persons  therein  men- 
tioned, and  in  presence  of  the  respective  judges, 
and  at  the  respective  times  therein  contained, 
voluntarily  and  freely ;  but  does  not  admit  the 
truth  of  the  factt  as  declared  by  the  aaid  de- 
cdaranta. 

P.  Grant.       (Signed)  James  Stewabt. 

Mungo  CampheU^  writer  in  Edinburgh,  aged 
24  years,  unmarried,  aworn,  purged  and  exa- 
mined II*  tupra^  depones.  That,  in  the  beginning 
of  May  last,  the  deceased  Colm  Campbell  or 
Glenure  applied  to  the  deponent,  to  go  with 
him  to  Lochaber,  to  assist  him  in  conducting 
the  ejecting  of  some  of  the  tenanU  of  the 
eatate  of  Stewart  of  Ardshiel,  and  of  the  teoaota 
of  Mamore,  partof  theesUteof  Lochiel,oftf 
whu:h  the  said  Colin  Campbell  was  factor,  and 
which  tenants,  he  appreliended,  would  not  ?o- 
.  luntarily  remove,  without  being  legally  ^^• 
that  they  set  out  from  Edinburgh  together, 
upon  the  7th  of  May  last,  and  arrived  at 
Glenure  upon  Saturday  the  9th  of  that  mootb  ( 
that  they  set  out  together  for  Fort- William 
upon  Monday  the  11th,  about  ten  o'clock  fore- 
noon, and  remained  at  Fort- William  tillThnra- 
day  die  14th,  when  they  returned,  in  order  to 
execute  the  next  day  the  ejection  against  some 
of  the  tenants  of  Ardshiel;  That,  when  they 
came  to  the  Ferry  of  BaUachelish,  the  defnost 
waited  thereabout  an  hour,  coinmumiig  vtfn 
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tome  of  the  ieDMtf,  and  crosMd  tbe  ferry  be- 
twixt four  «nd  five  id  the  afternoon :  that, 
after  croaamg  the  ferry,  Alexander  Stewart  of 
Ballachelish,  elder,  met  with  the  defonet,and 
they  travelled  together  on  foot,  about  the  apace 
of  half  a  mile,  till  they  came  to  the  aktrta  of 
the  wood  of  Lettermore:  that,  while  they 
were  communinflr  together  on  foot,  the  depo* 
sent  was  at  aome  little  distance  before  them  on 
lioraeback,  and  the  sheriff- officer,  Donald  Ken- 
nedy, was  on  foot  before  the  deponent,  and 
Olenure'a  servant,  John  Mackenzie,  was  on 
horseback  a  little  before  Glennre;  and,  the 
aervant  happening  to  drop  a  coat,  Balbchelish 
called  to  faim,  and  the  servant  reinmed,  and 
thereby  fell  behind  Glennre  and  Ballachelish : 
that  Ballachelisb  parted  from  Glennre  at  their 
cntertnff  into  the  wood  of  Lettermore,  or  the 
wood  of  Ballachelish,  a  part  of  the  wood  being 
called  by  that  name ;  and  Glennre  mounted  bts 
horsie,  and  came  up  to  the  deponent :  that  the 
deponent  asked  Glennre,  whether  Ballachelish 
haid  said  any  thing  to  him  touching  removing 
the  tenants  r  And  Glennre  said,  that  nothing 
pused  betwixt  them  on  that  subject:  that  con- 
ing^ to  a  part  of  the  road  that  was  rough  and 
narrow,  so  as  they  could  not  ride  conveniently 
two  horses  a-breast,  tbe  deponent  and  Glennre 
separated,  and  the  deponent  went  before,  and 
might  have  been  about  twice  the  length  of  the 
room  where  tbe  Court  now  sits  before  Glennre, 
when  the  deponent  heard  a  shot  behind  biro, 
and  heard  Glennre  several  times  repeat  these 
words.  Oh!  I  am  dead.  Depones,  that  the 
deponent  thereupon  returned  to  Glennre,  and 
beard  him  repeat  the  same  words ;  and  thinks, 
but  is  not  positive,  that  he  added,  Take  care  of 
yourself,  for  he's  going  to  shoot  you :  that  the 
deponent  immediately  lighted,  and  run  lip  tbe 
hill  from  the  road,  to  see  who  had  shot  Glennre, 
and  saw  at  some  distance  from  him,  a  man, 
with  a  short  dark-coloured  coat,  and  a  gun  in 
his  hand,  going  away  firom  him ;  and  as  the 
deponent  came  nearer  him,  he  mended  bu 
pace,  and  disappeared  by  high  ground  inter- 
jected betwixt  him  and  tne  deponent;  and  he 
was  at  so  great  a  distance,  that  tbe  denonent 
thinks  he  could  not  have  known  him,  tnongh 
he  had  seen  his  face:  that  tbe  deponent  there- 
upon returned  to  Glennre ;  and  either  at  that 
time,  or  before  tbe  deponent  mn  up  the  hill  as 
above  deponed,  (the  deponent  cannot  be  posi- 
tive which)  he  took  Glennre  from  off  his  borae. 
Depones,  that,  after  taking  Glennre  from  his 
horse,  he  leaned  a  little  upon  the  deponent's 
ahoulder,  and  endeavoured  to  have  opened  his 
breast,  to  see  where  the  bullets,  wherewith  he 
was  shot,  came  out  of  hia  body,  but  was  not 
able ;  but  saw,  in  hia  waistcoat,  two  holes  in 
his  belly  where  the  bullets  had  come  out. 
Depones,  that  Glennre  intended  to  have  been 
that  night  at  Kintalline,  where  he  expected  Mr. 
Campbell  of  fiallieveolan  was  to  meet  him ; 
wherefore  the  deponent  sent  Mackenzie,  the 
servant  above-mentioned,  forward  to  Kuital- 
line,  to  acquaint  Ballieveolan  what  had'  hap- 
fened,  and  to  brmg  him  to  bis  aisiitanaa :  that 
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Glenure  continued  in  agonies  for  abont  half  an 
hour,  or  a  little  more,  after  sending  off  Mac- 
kenssie,  and  then  died ;  and  night  coming  on, 
and  no  appearance  of  Mackenzie's  returning, 
the  deponent  sent  back  tbe  sheriff-officer  above- 
named  to  Ballachelisb,  to  desire  Mr.  Stewart's 
assistance,  and  some  of  hia  people :  that  in  a 
little  more  than  an  hour,  Ballachelish,  and 
some  of  his  people,  with  the  sheriff-officer, 
came  to  the  defiocent's  assistance,  and  carried 
Glenure's  corpse  that  night  to  KintaUine,  by 
sea;  and  next  day  carried  it  to  Glenure,  where 
some  surgeons  came,  and  manected  his  bod^; 
and  the  deponent  saw  there  the  two  wounds  in 
his  belly  made  by  the  balls  coming  out  of  bis 
body.  Depones,  that  when  the  deponent  laid 
Glenure  upon  the  ground,  a  great  deal  of  bkiod 
issued  from  his  body,  and  his  dollies  were  all 
atained  with  blood,  pai-ticohrlj^  tbe  small  of  his 
back,  having  been  laid  on  bis  back  upon  thn 
ground :  that  Mackenzie  the  servant  abo  re- 
turned, before  they  carried  the  corpse  off  the 
ground,  and  some  people  with  him,  narticti- 
lariy  Ballieveokm'ssona;  and,  being  shewn  a 
coat  and  waistcoat,  and  a  shirt,  depones,  that 
these  are  the  coat  and  vest  that  Glennre  had  oii^ 
when  he  was  murdered }  and  believes  a|8o,  it  is^ 
tbe  same  ahirt.  Deponca,  that,  at  the  plae« 
where  Glenure  was  shot,  the  wood  is  pretty 
thick  on  both  aides,  and,  on  the  side  from  which 
he  was  shot,, very  ragged  and  stony,  and 
bushes  in  which  tbe  muraerer  could  have  easily 
hid  and  concealed  himself:  that  the  ground 
there  rises  up-hill  towards  the  south;  though 
there  are  placea  in  it  where  tbe  murderer  might 
be  pretty  nearly  upon  a  level  with  Glenure ; 
and  there  are  also  places  tliere  so  situate,  as  a 
person  standing  there  might  see  the  most  part 
of  the  road  from  the  ferry  to  the  wood,  and 
even  a  part  of  the  road  betwixt  Fort  William 
and  the  ferry ;  and  which  place  is  not  a  mus- 
ket shot  from  the  spot  wnere  Glennre  was 
murdered.  Depones,  thai  neither  the  defunct, 
nor  the  deponent,  nor  any  of  their  oom- 
pany,  had  any  sort  of  arms  with  them.  De- 
pones, that  it  was  betwixt  5  and  6  o'clock  in 
tbe  afternoon,  as  he  thinks»  when  Glenure  waa 
murdered  as  aforesaid ;  and  remembers,  when 
Glennre  was  dying,  the  deponent  looked  at  hia 
own  watch,  and  found  it  was  then  about  6. 
o'clock.  And  depones,  that,  upon  recollection, 
he  cannot  be  poaitive  whether  he  observed  both 
the  wounds  in  the  defunct's  beUy,  or  only  one 
of  them.  And  being  intenogate  tor  the  paund, 
deponea,  that,  some  days  after  the  murder,  thn 
deponent  aent  a  aerjeant  and  a  party  of  soldiere 
to  the  pannel'a  house  at  Ancharn,  with  ordeta 
to  seareh,  and  particiilariy  to  aearch  for  writ- 
mgs:  that  the  serjeant  reported  to  tbe  depo- 
nent, that  he  had  searehed^  and  delivered  to  the 
deponent  one  paper  which  he  found  there, 
being  a  scroll  of  a  letter  by  the  pannel,  and  ml 
an  instrument  of  protest,  being  tne  number  Vk 
of  the  mventery  aubjoined  to  the  libel,  and 
which  is  now  in  the  derk^s  hands ;  and  beia^ 
shewn  to  the  deponent,  depones,  that  it  ia  the 
same  wriliag  that  w|»  delivered  to  him  by  the 
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KfjoBBt.  DepoDM,  that  tlie  tflQ^Mrti^e 
410  mwe  papen  but  IbatMie;  mud  smA  i\mi  be 
bad  braaf  ht  away  no  aMre.  Coum  ioktUim 
.maUi.  And  tbia  ia  trolb,  aa  be  abaU  anawar  to 
7a^  (Signed) 

P.  GsAMT.  Mimoo  Camfbbuu 

Johm  MaehenzU^  late  aerraMt  to  Gleoaaa, 
vmaarned,  aged  19  yeara,  witaeas  oked,  avroni, 
pniyad  aodenmiaed  ut  tuprm^  defionea,  Tbat, 
vpoo  tba  14ifa  of  May  laat,  be  eaatta,  wkb  bk 
MMlerlhadeoeaaedCoUu  CannpMI  afGleaaie, 
from  Fort- WiHiMni,  by  tbe  boiieHoad  leaiHMP 
^  fiaUaobeiMb, 


wbiob  road  < 


,  ao  Ibe  ferry  of 
oidea,  aiittle  way  next  to  FartWiiliaai,  wtlfti 
4be  new  road  ooaoaMnly  called  tbe  Kiaff'i nod: 
ibnt  tbey  paawd  tbe  ierry  of  Balbujbeliab,  and 
«ame  along  tbe  bigh  road,  wbich  leads  to  Kin- 
tellinetbrougb  tbe  weed  of  LetteraMre:  tbat, 
coBMng  op  wKb  Alexander  Stewait  elder  ef 
EalkcKeMi,  wbo  waaon  foot,  GkMreaKgbted 
Irom  faia  borae  to  walba  liule  witb  Ballaebeiiab, 
and  desired  Mtta|o  Campbell,  writoria  £din- 
boi^b,  wbo  was  la  eoispany  witb  Gtennre,  aa 
niao  tbe  deponent,  to  atop  on,  wbkb  aoesivd< 
iogly  tliey  did;   but  ooming  up  to  a 


bere  they  were  atopt  by  tbe  tide,  tbey  were 
obliged  to  aligbt,  ano  lead  tbeir  boraes  aoraas 
a  rock ;  and,  npun  that  oocaaion,  and  by  wfaicb 
means  it  happened  that  thedeponeat  dinpt  n 
great  coat  belonging  to  Donald  Kennedyi 
alieriff-officcr,  who  waa  alao  along  ea  foot,  and 
wbich  be  had  got  Irom  him  to  carry  when  ihty 
passed  tbe  ferry  of  Balfawhelisb ;  and  Glenare 
and  BsUacheli^  comiag  np,  and  finding  tbe 
great  ooat  lying  on  the  road,  one  or  tbe  other 
of  tbenfr  cried  out.  To  whom  this  coat  belonged  ? 
wbich  tbe  deponent,  being  witbhi  distance  to 
bear,  said,  it  belonged  to  Itonald  Kennedy,  and 
that  he  bad  been  carrying  it,  and  bad  dropt  it ; 
wbertapoD  he  returned  to  ieteh  tbe  oaat,  by 
which  means  Glenare,  wbo  bad  partod  wiA 
Banaohelish  at  the  rock  that  baa  been  inst 
inentiooed,  got  before  tbe  deponent,  and,  when 
•bout  a  madcet-shot  beibre  him  ia  tbe  wood  of 
Lettarmore,  ha  beani  a  Shot  which  he  took  to 
be  ftwn  a  irelack,  which  be  did  not  much 
mwd,  nor  know  from  what  quarter  it  had  come ; 
but  when  he  name  np,  he  saw  Mungo  CampbeH- 
wtingug  bis  bands,  and  his  master  lying  on 
the  ground  with  a  great  deal  of  blood  abont 
bim,io8l  brralbing,  and  not  able  to  speak ;  and 
BonaM  Kennedy,  the  aberiff-eflicer,  waa  at 
tbnttimeatoadlngby  bkn;  and,  as  near  aa  tbe 
deponent  canld  gaess,  this  waa  abont  fire 
n'daak  in  the  afternoon.  Depanea,  That 
Mango  Campbell  directed  tba  deponent  to  ride 
forward  with  aH  speed  to  Kmtallitta,  and  to  see 
if  iebn  CampbeM  of  BaHiereobn,  or  bis  sons, 
wera^tbeiw;  and,  if  tbey  were,  to  acquaint 
\  what  bad  happened,  and  to  oome  op  im- 
1y.  Aceordngly  be  went,  but  ibund 
BaWeveolan  nor  bia  sons  there:  but 
bsing  toU  by  one  of  tbe  tonanto  of  Achm  iar- 
Mcb,  that  pfobnbly  James  Stewart  in  Ancbani, 
wba  is  now  the  pannel,  might  gi?e  him  some 
^  of  BaMiafnohui}  thai  attwdbigly  be 
4 


Trud  rfJmtts  Stewart^  |[^ 

weotto  JntotoSlewaft'abaaBebiDotor;  wnd 
inmes  seeing  him  weeping,  ashed  what  tim 
matter  was?  Tbe  deponent  told  him,  biamnaler 
was  UMod;  whateapon  Jamea  Stewart  aaloed 
bim,by  whomandhowitwasdooef  Towbkb 
be,  «be  deponent,  cnswened.  That  he  did  not 
know  bff  whom,  suid  beliefed  it  to  be  by  a  abut 


fram  a|an  ar  pistel:  thai  ll 
asbnd  him,  what  waa  Ae  nearcat  road  to  Otew- 
dnrar,  wbeiie  be  eacpeotod  to  find  BaHieveolan? 
Which  aoosrdiugly  Jamea  Htewart  basing 
pointed  oat  to  bim,  be  fbllowed ;  and  mneting 
with  one  AUan  Oow,  whom  tw  bad  aeea  ae- 
teral  tiasea  before,  ha  prevailed  with  him  to  go 
to  Glendnffor,  aad  acquaint  BalKeveohw  of 
what  bad  happened,  and  to  deaira  Imn  to  oome 
up  wbere  bis  mestor  waa,  and  which  the  aaid 
Allan  Daw  oouM  do  nsore  cxpeditienaly  on 


foot,  than  the  deponent  oonfd  do  iathatcreaa- 
wny  aa  borsabaok ;  and  tbe  depooent  insmr 
diately  ratnmed  where  bis  muster  lar,  nod 
pstaon  Along  with  him :  that  bia 
then  dead,  and  that  the  peeptoof 


Ballachaliah  were  at  this  time  came  op,  and 
were  atanding  about  bim.  Deponea,  that  be 
was  then  seat  off  a  second  tiiAe  with  a  horse 
by  the  road  BalJiefcohm  was  axpeoted  toeome, 
m  order  to  haaton  him ;  and  having  accord- 
mgly  uMt  Ballieteolan,  be,  at  BalUemobw^ 
desire,  went  and  acqasinted  captain  CumpbeH, 
younger,  of  Baroaldane,  of  what  bad  happened. 
Depooes,  That  when  hia  mnstarand  becaaae, 
aa  baa  been  aaid,  foom  Fort»Willnm>,  on  tbe 
i4tb  of  May  last,  they  mat  tbe  fbrsteid  John 
Maccoll  going  to  Fon-William  at  tbe  foot  ^if 
the  tbfuo'mito  water,  which  is  about  three 
■ulsa  from  Port-William;  and  that  tbe  said 
Maeeoll  came  totbe  forry  of  Ballaobeladi  msMsh 
about  the  saose  tkne  withtbe  dqioneot,  hot  ba« 
fore  Glenore,  wbo  hadatayed  aoase  tiase  talb- 
ing  with  the  tenants  of  BaHaobaiisb;  ami  fur- 
ther adds,  that  bw  asaaier  bad  stofud  at  Ceufy- 
chorracbaD,  which  is  about  fife  mUes  from 
Fort* William,  about  an  hour' and  a  half,  or 
two  bourn.  Deponesi  That  when  AfaocoH  de* 
aired  the  forry  man  to  carry  ban  over,  tbe  forry- 
maa  bsggtfd  to  be  exouaad  till  Olenure's  faeraea 
aboold  go  OTor ;  aad  tbst  be  was  then  em- 
ployed in  gathering  wreck :  hot  Bf  aecoll  wooM 
not  delay ;  and  acootdingly  was  forryed  orer, 
as  he  thiaks,  about  half  an  heSR' before  Glenure, 
whose  horaw  were  first  forryed  oter,  and  aleng 
with  them  tbe  sheriff-officer,  and  afterwards 
Glenure  and  Mungo  CampbeM.  And  deponea, 
That  neitlier  Glenure,  nor  any  m  his  oantpany, 
had  arma  of  nay  sort  along  witb  them.  And 
a  coat,  waittooat,  and  bloody  shirt,  rifferrad  to 
in  tbe  list  of  erideoee,  being  shewn  to  tbe  da- 
ponent,  deponea,  that  tbey  were  the  Tuty 
clothes  aad  shirt  Glenare  bad  on  when  he  waa 
killed  aa  aforesaid.  And  further  deponea. 
That,  when  he  mw  the  pannel  at  bia  bouse  in 
Ancharn  as  aforesaid,  the  paanel  wrung  bin 
hands,  ezpremed  great  oonoern  at  what  bod 
hapfiened,  aa  what  might  brin^  hmocent  pon- 
ple  to  trSuUe ;  and  prayed  that  innocent  psapia 
oiightaot  be  brangbi  to  tionble.    Aad  bMiff 
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Ml*  thai  road  by  wbieli  be  toil  bis  marter  eame 
Arom  Foru  WtttJam  lo  BallMheUi,  Ibm  is  sn- 
«lber  vMd  by  wbieb  pssple  tmvd,  botb  by 
borsebadi  aad  on  ibaC,  wblab  as  aan^nted  to  ba 
the  sbarlest  by  a  mUi^  and  by  whicb  he  sup- 
poses Maeoolf  oaone.  Cau§m  teieuim  patet, 
4iid  Ibis  ia  troth,  as  be  shall  answer  to  God. 
(Signed) 
Ja.  FfiBoinoNf  JoHx  Mackekzib. 

Donald  Ktnnedy^  sheriff-officer  in  lo? erary, 
married,  aged  48  years,  witness  died,  sworn, 
purged  and  examined  ut  iupr^  depones,  That, 
UDon  the  11th  day  of  May  last,  be  was  em- 
ployed by  Janes  Campbell,  writer  in  Inverary, 
to  carry  a  paoqaet  to  Glenure,  then  at  Port- 
William  ;  and  when  he  delivered  the  pacqoet 
to  him,  told  him,  that  it  contained  a  warrant 
for  ejecting  certain  possessors  of  the  lands  of 
Ardahier:  that,  upon  the  13th  dav  of  May,  be 
aame  to  Marybnrgb  or  Fort- William,  where 
be  found  the  deceased  Glenure,  and  delirered 
the  pacQuet  to  him,  who  told  him,  as  James 
Campbell  had  before  done,  what  the  pacqaet 
contained  ;  and  that  he,  the  deponent,  was  to 
be  employed  in  executing  the  ejection:  that, 
npon  the  14th  dav  of  May,  Glenure,  as  also  the 
deponent,  left  Fort-William,  and,  at  Glenure's 
desire,  the  deponent  went  before,  being  on  foot, 
and  waited  at  the  ferry  of  Ballacheiisb  till 
Glennre  came  up  to  him :  that  Glenure  crossed 
,  the  ferry  from  the  north  to  the  south  of  Appin 
side,  and  along  with  him  a  young  gentleman, 
Mungo  Campbell,  said  to  be  a  writer  in  Edin- 
burgh, and  bis  own  servant  John  Mackenzie : 
that  Mackenzie  and  the  horses  went  first  over ; 
that  the  boat  igain  returned,  and  brought  o? t>r 
Glenure,  Moago  Campliell,  and  the  deponent : 
that  the  deponent  being  on  foo^  as  has  been 
said,  went  on  the  high  road  leading  to  Kintal- 
line,  where  he  understood  Glenure  intended  to 
quarter  that  night :  but  was  past  on  the  road 
by  Glenure,  Mungo  Campbell,  a^d  Glenure's 
servant,  whom  the  deponent  could  not  keep  op 
with ;  but  as  Glenure  happened  to  find,  upon 
the  road,  Alexander  Stewart  eider  of  BaUaebe- 
lish  on  foot,  'he  lighied  from  hie  horse,  and 
walkad  a  Kttle  on  the  way  with  Ballacheiisb, 
whereby  the  deponent  got  the  start  of  Glenure, 
and  the  two  riders  that  were  in  company  with 
bin;  and  the  deponent  walking  on  through 
the  wood  of  Lettermere,  and  afbr  be  was 
aboot  Mf  a  mHa  or  so  within  the  wood,  he 
beard  a  shot,  and  at  the  same  time  heard  the 
afbieaaid  Mongo  Caaupbell  make  a  great  noise 
as  of  one  weeping,  the  deponent  being  at  that 
tLoae  but  about  two-penny  stone-east  before  the 
aaid  Mnnga,  who  was  riding  foremost,  as  be 
afterwards  toM  the  deponent.  The  deponent 
imiDediately  upon  bearing  the  noise  returned, 
Ibr  be  had  gone  a  little  without  minding  the 
ahot,  tiH  once  he  heard  the  noise,  and  when  he 
camebaek  la  Mango  CampbeH,  Mnngo  aaid 
to  him,  The  villain  has  killed  my  dear  uncle, 
adding,  that  he  bad  only  aeen  one  man;  and 
thflt  he,  the  ^ 
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I,  and  ifaeadittg  (br  the  sama 
fiuelimself.  Depones,  That  be  saw  Glenura 
lying  npon  the  groond,  with  great  plenty  of 
bhMDd  about  him,  and,  aa  the  brsast  of  hw  walsl. 
coat  had  been  opened  before  the  depotnnt 
came  up,  he  saw  a  hole  in  hia  abirt,  throogli 
which  no  supposed  a  bollet  had  come;  and 
that  the  dejMinettt  stayed  at  the  pbce  til 
Glennre  expned.  Depones,  that  John  Mae^ 
kenxie,  Olennra's  servaat,  was  dispatched  by 
Mungo  Campbell  to  the  house  of  KintaHnie^ 
where  Glenure  wtii  to  kMlge  that  night,  aa4 
Ballieveolan  along  witb  him,  with  orders  t» 
bring  BallieveoUn,  and  soom  other  getttlemem 
that  were  expected  to  be  there ;  Mungo  Camp* 
bell  also  desired  the  deponent  to  go  for  other 
people,  wbieb  the  deponent  at  f&rst  declined, 
giving  this  reason  for  it,  that  he  would  ataj 
and  run  the  same  risk  with  Mungo  Campbell; 
but  at  hist  was  prevailed  upon  to  go  by  Mungo 
CampbeH,  whom  he  left  alooe  with  the  corpse, 
and  tlie  deponent  branght  Alexander  Steweit 
oMer  of  Ballaohelisb,  and  several  other  people 
of  the  town  of  Ballaebelisb.  Depones,  that 
while  Glennre  and  his  company  were  at  the 
ferry  of  Ballaebelisb,  sf  aforesaid,  be  saw  n 
man,  who  seem^  to  be  in  a  hurry  to  get  over 
the  ferry,  who  proved  to  be  John  Maccoll, 
eervant  to  the  pannel ;  to  whom  Glenure  Said, 
IB  thedeponeot^s  bearing,  Sir,  you  travel  better 
than  I  do.  To  which  he  answered,  I  am  in  n 
haste,  and  so  went  over  the  ferfv  about  an  hour 
before  Glenure  {lassed  it,,  who-  bad  some  busi- 
ness to  do  with  tenants  there.  Depones,  that, 
when  the  people  were  gathered  about  the 
corpse,  as  aforesaid,  the  said  John  Maccoll  waa 
among  them.  And  Mungo  Campbell  then  told 
the  deponent,  that  wbtfu  Glenure  and  te  were 
come  three  miles  fVom  Fort  William,  th^ 
met  the  said  John  Maecoll  going  to  Port  WtH 
Kam,  and  that  he  was  back  at  the' ferry  of  Bal» 
lachelish,  though  on  foot,  as  soon  as  they.  D9* 
pones,  that  Glennre  was  shot  about  batf  aa 
hour  afler  five  in  the  evening,  and  died,  as  tie 
thinks,  about  six,  Mungo  Campbell  havtnr 
then  looked  at  his  watch.  Depones,  that  tbm 
John  Maceoll  waa  none  of  the  people  that  thin 
deponent  had  ealled  upon:  that  the  eorpsa 
was  carried  that  night  to  Kintalline  by  water, 
the  place  where  they  lay  being  bat  a  short 
distaooe  down  through  a  rugged  part  oftba 
road  towards  the  Loch.  And  being  interrogate 
for  the  pannel,  depones,  that  there  are  two 
made  leading  flmn  Fort  William  to  the  ferry 
of  BallachelMh,  one  of  them  being  a  horse* 
road,  by  which  Glennre  came,  the  otb<Br  a  fno^ 
road,  whicb  is  the  shortest  of  the  two  hy  about 
a  mile.  Cmaa  tcieniim  paitU  And  this  ia  tba 
truth,  as  he  shall  answer  to  God.  And  being 
further  interrogate  for  the  pursoera,  depon^^ 
tbst  neither  Glenure,  nor  aqy  in  bis  company, 
bad  arms  along  with  them  of  any  kind.  And 
being  also  further  hiterrogato  fbr  the  pannel, 
depones,  that  John  Maccoll  waa  at  the  ferry 
before  Glennre  came  op.*  And  this  b  trutbi 
as  he  shall  answer  to  God.  (SUped) 
Ja.F£MVimff.  DonaiA  Ijaeiwr.  ' 
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.  John  Roy  Lhingitane^  alias  Maeamcre,.  in 
Baltacbelitb,  married,  agvd  40,.  who  beic^ 
sworn  by  Arobibald  Campball,  shcrtff-subati- 
tute  of  Afgyllsbire,  awom  iotcipreter,  pnri^ed 
pf  malice  aod  partial  coaoael,  depooea,  Tbat, 
vpoD  Thursday  Ibe  14lh  day  of  May  last,  be 
saw  AUao)  Breck  Stewart  in  Ballaobelish,  in 
tbe  furenooo,  dressed  in  a  dunnisb  bii{  coat; 
JnU  bad  no.  conversation  witli  him :  that,  upon 
|be  evenine  of  the  said  day,  he  saw  John 
^g  Maocoil,  servant  to  tbe  pannel.  travelling 
At  a  g^ood  rate  from,  the  ferry  of  fiallachelish, 
Awards  his  master's  house.  The  deponent 
joined  him  upon  the  high  road,  and  asked  him 
jvhere  be  bad  been?  To  which  John  Maocoll 
•replied,  That  be  bad  been  at  Maryborgh  for 
.CbarlesStewart,  notary  public,  but  did  not  find 
him  at  home :  that,  during  this  conversation, 
4he  deponent  travelled  the  road  along  with  the 
«said  John  Maocoll,  and  only  stopped  for  a 
.verv  short  time ;  and  that  the  said  John  Mao- 
coll told  the  deponent,  that  Glenure  that  night, 
•was  to  be  at  Kmtalline.  Depones,  that,  about 
an  hour  and  a  half,  or  two  hours  thereafter,  the 
•deponent  went  to  the  wood  of  Ballacbelish, 
jSi^oining  to  Lettermore,  to  cut  some  sticks  he 
wanted : .  that,  while  he  was  in  tbe  wood,  be 
^w  Donald  Kennedy,  sheriff-officer  at  Inve- 
nry,  passing  along  the  highroad  below  him, 
•and  a  little  after  him  Mungo  Campbell,  aod 
John  Mscken^e,  Glenure's  servant,  and  a  little 
•fler  them  Glenure  on  horseback,  and  Alexander 
JStewart  elder  of  Ballacbelish  along  with  him ; 
and,  as  tbe  deponent  observed  Glenure  and 
^Ballacbelish,  they  found  a  big  coat  upon  the 
iiigh  road,  and  called  to  tbe  said  John  Mao- 
keBzie  the  servant,  and  the  aerrant  came  back 
for  tbe  big  coat,  and  Glenure  and  Balhuihe- 
lish  parted:  that  tbe  deponebt  came  down  to 
Ihe  ro^,  and  entered  into  conversation  with 
the  aaid  John  Mackenzie,  and,  after  a  few 
s  questions,  tbe  said  John  Mackenzie  went  on 
after  bia  master;  and  immediately  thereafter 
the  deponent  heard  a  noise,  whicn  be  ima- 
gined to  be  a  shot,  but  was  not  sure.  De- 
IKines,  that,  some  time  thereafter,  he  went 
along  with  Ballachelish  to  the  wood  of  Letter- 
oore^  where  be>  found  Glenune  dead,  and  was 
one  of  the  people  that  assisted  to  carry  the 
corpse  to  Kintalline.  Cama  tcicHtuB  patet. 
And  this  is  the  truth  as  hp  shall  answer  to  God. 
And  depones  he  cantiot  write. 
(Signed) 
^.  Gbamt.  Abch.  CaIIPBBIJm 

Aikran<ier  CBffitp6e^  surgeon  in  Lorn,  aged 
So  years,  unmarried,  sworn,  purged  and  ex* 
amined  ui  mpra^  depones.  That  be  was  called 
^  Jlo  Ibe  house  of  Gl^are,  upon  the  15tb  day  of 
May  last,  to  inspea  the  body  of  tbe  then  de- 
ceased Colin  Campbell  of  Glenure,  who,  tbe 
deponent  was  informed,  had  been  shot  the  day 
before';  And,,  having  accordingly  inspected  tha 
body,  he  found,  that  be  had  been  shot  by  two 
pullets  entering  at  his  back,  one  on  each  side 
of  ikbo  back -bone  ^  one  of  which  had  coma 
«ttJUMNit>half.aii  inch  bebw.iha  navel,  and 
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the  other  about  two  inches  frotti  it,  towaids  the 
right  side.  And  depones,  that  thcjr  were 
morUl  wounds,  of  which  the  deponent  believes 
Glenure  died.  *  Cau$a  tcienii^  If^^*  ^^ 
this  is  truth  as  he  shall  anawer  to  God. 
(Sigved) 
Ja.  Fbbguson.  Auk.  Camvbeix. 

Angus  Macdonaldf  walk*miller*  in  Aucbos- 
ragap,  married,  a^ed  63,  witness  died,  sworn, 
purged  and  examined  ut  supra,  depones.  That, 
in  April  last;  Allan  Breck  Stewart,  and  John 
Stewart  in  Auchnaooao,  came  into  the  iepo^ 
nent's  house,  and  sat  down ;  and,  at  the  same 
time,  Duncan  Campbell  (tbe  succeeding  wit* 
ness)  came  in,  and  sat  down  also ;  and  which 
Allan  asked  John  Stewart,  itbo  that  wasf 
And  John  answered,  That  he  was  an  honest 
man  in  the  neighbourhood,  Duncan  CampbeU, 
naming  htm;  to  which  Allan  answered,  That 
be  did  not  like  any  of  the  sort  or  name:  for 
that  Glenure  had  wrote  to  colonel  Crawfiird, 
that  he  bad  come  from  France,  and  to  take 
him  up  as  a  deserter ;  but  that  be  was  not  in 
bis  reverence ;  for  he  had  general  Churchill's 
pass :  that  John  Stewart  said,  that  be  did  not 
80  much  blame  Glenure  for  turning  out  tha 
possessors  of  Ardshiel ;  for  that  he  was  but  do- 
mg  tbe  king's  service ;  and  that,  if  he  had  not 
the  factory,  another  would,  who  would  do  tha 
same  thing ;  to  which  Allan  answered.  That 
be  rather  the  meikle  devil  had  it  than  Glenure. 
And  being  interrogate  for  the  pannd,  depones, 
that  Allan  was  then  dressed  in  a  blue  sid« 
coat,  a  red  vest,  and  feathered  hat.  Depones, 
that  tbe  deponent  saw  htm  again  about  the  Sth 
of  May  in  tbe  same  dress :  that,  at  that  time, 
the  deponent,  and  the  foresaid  Duncan  Camp- 
bell and  Malcolm  Maocoll,  were  travdiing  to- 
gether, and  met  Allan  on  tbe  road :  that  Allan 
gave  Duncan  the  common  salutation :  and  aaid, 
that  tbe  last  time  he  bad  been  in  Duncan's 
bouse,  be  was  bad  company,  tliough  it  was 
not  be  that  was  so  much  tbe  bad  compan  v,  as 
the  drink.  Catcsa  scitntue  patet.  And  this  m 
the  truth  as  be  shall  anawer  to  God. 
ClXgned) 

P.  Grant.  Angus  Macdonauv 

Duncan  Camphellt  ciiange  keeper )  at  Amia^ 
aged  tlurty-five  years,  married,  wilaeas  cited^ 
,   purged  and  ezaaiined  ut  supra^  de» 
p  That,  in  the  moath  of  April  last,  tbe  de- 


ponent met  with  Allan  Breck  Stewart,  with 
whom  he  waa  not  before  aoqaamted,  and  John 
Stewart  in  Aucbnaooan,  at  the  house  of  the 
walk  miller  of  Auchosragao,  and  went  on  witb 
them  to  the  house :  that  Allan  Brack  Stewart 
said,  that  he  bated  all  tbe  name  of  Campbdl  5 
and  the  denspient  aaid,  b^  bad  no  reason  foe 
doing  80 ;  V«it  Allan  said,  be  had  very  goo4 

—  ■■■■      .     ^      111    i-»  ■    I  ir         ■  ■  I  ^ 

*  1  do  not  find  in  Jamieson  tbia  word  or 
'  walker*  (fuller)  with  whieb  professor  Ledie 
suggests  that  it  la  syaoaymoas,  (f  nan*  ialliDg* 
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Ibr  it:  tliil  thmaRer  they  left  tbtt 
home ;  and,  after  drinkinsf  a  dram  at  another 
hottie*  cane  to  the  depooent't  house,  where 
they  went  in,  and  drunk  eome  drains,  and  Allan 
Brecfc  renewed  the  former  oouTersation ;  and 
the  deponent  making  the  same  answer,  Alli^i 
ssidy  tbat,  if  the  deuonent  had  any  respect  for 
his  Irieods,  he  would  tell  them,  that  if  they  of- 
fered to  torn  ont  the  possessors  of  Ardshiel's 
ertate,  he  would  make  Mack  cocks  of  them  he- 
Ibrs  they  entered  into  possession ;  hy  which 
the  d^looent  understood  shooting  them,  it 
being  a  common  phrsse  in  the  county :  that 
John  Stewart  said,  he  did  not  hlame  Oleuure  sq 
much  as  Ballieveolan  for  taking  these  posses- 
sions, whereas  Gteniire  was  mng  the  king 
serfice ;  and  Allan  Brack  replied.  That  besides 
that,  he  had  another  ground  of  quarrel  against 
Glenune,  for  <  his  writing  to  colonel  Crawfurd, 
^  that  be,  AUao,  was  come  home  from  France ; 
but  tbat  he  was  too  cunning  for  him ;  for  that, 
when  at  Ediobuigh,  he  had  made  up  his  peace 
with  general  Churchill,  and  had  got  his  pass, 
which  he  had  in  his  pocket-book :  that  the  de- 
pooeot  asked  a  sight  of  it :  th^  he  searched  his 
pocket-book,  hut  could  not  find  it;  upon  which 
betorea  Icftf  outof  the  book,  and  said,  there  it 
Wis.  And  depones,  Tbat  be  said  twenty  times 
over  be  would  be  Qt-sides  with  Glenure,  where- 
efer  be  met  him ;  and  wanted  nothing  more 
than  to  meei  him  at  a  convenient  place.  De- 
pones, that,  at  this  time»  Allan  Breck  was  not 
drank,  for  be  could  walk  and  talk  as  well  as  any 
msn ;  but  it  could  easily  be  observed,  he  bad 
been  drinkiDg.  Catcs»  identut  patet.  And 
this  is  the  Uuth,  as  be  shall  answer  to  God. 
(Signed) 
P.  Gramt.  Duncan  OABinBLL. 

Anne  Maciaren,  servitriz  to  Duncan  Camp- 
bell, change- keeper  at  Aouat,  unmarried,  aged 
twfcnt^-ODe,  witness  cited,  sworn,  purged  and 
examined  b^  the  sworn  interpreter  above- 
named,  depooes.  That,  some  time  after  the 
17th  day  of  March  last,  before  the  first  of  May, 
•he  taw  Allan  Breck  Stewart  in  company  with 
John  Breck  Stewart  in  Auchnacoan,  and 
Robert  Stewart,  in  the  mill  of  Doror,  in  her 
master's  house;  and  that  she  heard  Allan 
Breck  then  say,  that  he  would  not  shun 
Glenure  wherever  he  met  him  ;  by  which  she 
understood  that  he  was  to  do  hurt  or  harm  to 
Glenure  wherever  he  saw  him.  Causa  tcienti^ 
pattt.  And  this  is  the  truth,  as  she  shall  an- 
swer to  God ;  and  declares  she  cannot  writ^. 
(Signed) 
P.  Gbant.  Arch.  Campbell. 

Robert  Stewart,  son  to  Robert  Stewart, 
miller  in  Cnil,  aged  about  twenty,  unmarried, 
witness  dted,  sworn,  puiged  and  examined,  ut 
SMpro,  by  the  sworn  interpreter,  depones, 
jThat,  some  time  in  April  last,  the  deponent  was 
in  company  with  Allan  Breck  Stewart,  John 
Stewart  in  Auchnacoan,  Duncan  Campbell, 
•bange-keeper  in  Anuat,  in  the  said  Duncan 
Campbell's  house:  that  AUan  Breck  cnniA 
fltiiMd  of  Colio  Roy>  newog  Gleporei  and 
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Mr..  Campbell  of  Ballieveolan ;  and  said  pSHi'^ 
cuhirly  ot  Glenure,  that  )ie  bad  sent  nofice  to  - 
Fort-Willikm,  that  he  was  in  the  country,  that 
he  might  he  apprehended  :  but  said,  he  was  not 
in  his  reverence,  as  he  had  the  kio^  of  Prance's 
commission  in  his  pocket ;  and  Said,  he  wo(kl4 
be  even  with  him  ;  and  that  be  would  take  hia^ 
opportunity  to  dispatch  or  murder  either 
Glenure  or  Ballieveolan,  before  he  left  the 
country.  Depones,  that  Allan  Breck  was 
much  m  drink  at  thetime>of  uttering  the  abova 
expressions ;  and  was  then  dressed  in  his  louff 
blue  coat.  Causa  sdenti^  patet.  And  this  la 
the  truth,  as  he  Shall  answer  to  God ;  and  de- 
chues  he  cannot  write.  (Signed) 

P.  Grant.  Arch.  Campbell. 

Malcobn  Bane  MaecoUj  change-keeper  at 
Portoacrosh,  aged  fifty  years,  married,  witness 
cited,  sworn,  purged  and  examined  by  the  in- 
terpreter ut  supra^  depones,  Tbat,  some  Rma 
in  April  last,  Allan  Breck  Stewart  an<f  John 
Stewart  iu  Auchnacoan  came  to  the  deponent'a 
house  afWr  nightfoll,  and  sat  up  all  night 
drinking :  that,  next  morning,  John  MaccoU, 
then  servant  to  the  deponent,  now  in  Shuna, 
came  into  the  company,  in  a  shabby  condi- 
tion :  that  Allan  Breck  asked  who  he  was  f 
That  the  said  John  Stewart  answered,  That  he 
was  au  honest  poor  man,  with  a  numerous 
family  of  small  children;  and  tbat  it  would  be 
great  charity  in  any  body  to  assist  bin) :  upotf 
which  Allan  Breck  desired  the.  said  John 
Stewart  to  give  the  said  John  Maccoll  a  stone 
of  meal,  and  he  would  pa^  for  it ;  which  the 
said  John  Stewart  promised  to  do :  tbat  the 
said  Allan  then  ^ve  the  said  JohA  MaccoU  a 
dram,  and  lold  him,  if  he  would  fetch  him  the 
red  fox's  skin,  be  would  give  him  what  was 
much  better ;  to  which  the  said  John  Macooll 
answered,  that  he  was  no  sporUman ;  and  that 
he  was  much  better  skilled  in  ploughing  ot 
delving.  Depones,  that  the  deponent  gave 
no  great  notice  to  these  expressions  at  the  time  i 
but,  afUr  he  heard  of  Glenure's  murder,  be- 
lieved he  meant  Glenure,  aa  he  was  commonly 
called  Colin  Rot,  which  means  Red  Colio,  in 
the  country.  Causa  scienti^  patet.  And  thia 
is  the  truth,  as  he  shall  answer  tO  God ;  and 
declares  he  cannot  write.        (Signed) 

P.  Grant.  Arch.  Campbell. 

Anne  .MaccoU^  spouse  to  Malcolm  Baue  . 
Maocoll,  the  precedmg  wimess,  aged  about 
forty,  witoess  cited,  sworn,  purged  and  exa^ 
mined  ut  supra^  by  the  interpreter,  depones, 
conform  totbe  said  MaloolmBane  Maccoll,the 
preceding  wimess,  in  cmnibus,  except  that  the 
said  AUan  Breck  and  John  Stewart  in  Auchna* 
coan  went  to  bed  for  a  short  time ;  but,  vvhe* 
titer  they  slept,  or  not,  the  deponent  knows 
not.  Causa  scienti^  patet.  And  this  is  the 
truth,  as  she  shall  answer  to  God ;  and  d^ 
dares  she  cannot  write.  (Signed)  , 

P.  Grant.  Arch.  Campbell. 

Jokn  Stewart  eMer  of  Fasnadoich,  aged 
sixtyHfire  years,  nacried,  swoio,  puigad  ^i 
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examiaid  ut  Mpta^  depoiNS,  Ttailt  «i^OQthe\ 
Moodaj  before  the  murder  of  Gleoare  HMm 
eommilted,  Allao  Breek  Stewart  wai  Um  at 
the  de|MNieQi*a  houa^,  hafing  beeo  tbrea  niglUa 
there,  apoofnpanied  by  Charles  Stewart,  son  to 
the  panoel :  that  he  told  AUan  Braok,  that 
Glenura  was  come  from  Ediobvr^  with  a 
warrant  to  remove  the  teoants ;  to  which  AUaa 
Breck  said^  that,  if  there  was  a  warrant,  tbero 
was  no  more  to  be  said ;  hut  that,  if  he  had  no 
warrant,  he  would  not  be  allowed  to  remove 
them:  that  the  deponent  told  Allan  Breck, 
that  a  plea  with  Glenure,  concerning  the  re- 
moriDg  of  these  tenants,  wouM  be  costly  for 
James  Stewart  in  Aucfaam  to  support:  that 
^be  reason  ho  named  James  Stewart,  was,  that 
be  wss  the  person  who  acted  in  behalf  of  the 
tenanU:  that  th^  distance  between  thedepo- 
Bont's  boose  and  the  late  Gleoure's  is  about  a 
mile:  that  he  beaid,  on  Sunday  the  10th  of 
May,  that  Glenure  was  going  to  Fort-William ; 
and  Allan  Breck  left  his  bouse  about  nine 
•'clock  Monday  morning.  Ctiusa  seientiis  pattt. 
And  this  is  truth,  as  be  shall  answer  to  God. 
Abotll.       (Signed)         Jo.  Stewart. 

James  Stewart  younger  of  Fasnacloicb,  aged 
S9  years,  unmarried,  sworn,  purged  and  ex- 
amiDMl  t<<  tupra,  depones.  That  Allan  Breck 
Stewart  came  to  Fasnacloicb  about  the  8tlt  of 
ttay,  and  sUyed  three  days:  that  be  went 
away  on  Monday  the  11th,  about  nine  in  the 
morning :  that  be  was  going  to  leave  the  coun- 
ty soon,  but  would  see  tliem  again  at  Fasna- 
cloicb before  he  went  away :  that  he  was  then 
dressed  in  a  long  blue  coat,  red  waistcoat,  black 
breeches,  and  a  feathered  hat:  that  he  saw 
Allan  Breck  the  next  day,  being  Tuesday  the 
13th,  at  Ballachelisb :  that  ho  was  then  dressed 
in  a  black  short  coat  with  round  white  buttons, 
and  a  dark  great  coat  over  it,  with  trowsers  on, 
and  a  blue  bonnet :  that  the  deponent  took  no- 
tice to  Allan  Breck  that  he  bad  changed  bis 
dress;  who  answered,  that  bedid  it  because  the 
day  was  warm :  that  the  deponent  was  informed 
at  Ballachelisb,  in  company  with  Allan  Breck, 
that  Glenure  was  gone  to  Fort- William:  that 
when  he  parted  with  Allan  Breck  at  Gleoco^s 
bouse,  Allan  Breck  told  the  deponent  that  he 
wa^  going  lo  Callart,  and  would  return  the 
next  day,  and  did  not  see  him  since :  that  on 
Sunday  the  10th  of  May,  he  heard,  being  in 
company  with  AlUn  Breck,  that  Glenure  bad 
fot  an  order  from  Edinbargh  to  remove  the 
toiante,  and  was  gon«  to  Fori^William ;  and 
that  this  was  at  Fasnaeloieh.  Causa  scieniUt 
paiet.  And  this  is  the  truth,  as  he  shall  an- 
•wer  to  God.  (Signed) 

AxGYLL.  James  Stewabt. 

John  Stewart  younger  of  Ballacbelish,  aged 
S6  years,  unmarried,  sworn,  purged  and  exa- 
mined ut  supra,  depones,  That,  upon  Tuesday 
the  I2jh  of  May  last,  he  saw  Allan  Breck  Ste- 
wart  at  his  farher's  house  of  Ballacbelish,  and 
heard  bim  a^  questions  about  Glenure's  tra- 
tellnig  to  I^diaber:  that,  on  Thnraday  the 
t4th,latcat  aigfat,  Oswdd  Madntyrc,  a  teiw 


Trui^JJ^am  Stewatf, 
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vantof  thcpanaeTt,  told  thft  de|MMQt  of  Ibt 
OHirder;  and  that  bo  waa  going  with  aaws* 
sage  to  Appia  firom  Janaas  &ewart  hia  master, 
to  ijpvo  him  an  acaoant  of  the  asnrder :  thatbt 
arrived  at  Appio's  boqso  before  tbo  said  ssrvaot 
oame  there :  that  he  retoraod  to  Appin's  boust^ 
instead  of  going  to  the  paanel's  bowse,  wbeit  bt 
bad  intended  to  be:  that  ho  told  Appin  of  dia 
murder,  at  which  ho  o^prsssad  great  siupnM 
and  ooocero.  Depones,  that,  in  the  ttsM  sf 
the  spring  drcnit  in  this  plaoo  in  May  last,  bs 


was  summoned  to  be  of  the  jury ;  but,  at  tbs 
earnest  request  of  the  pannel,  that  be,  tbedo» 
poaent,  should  be  present  with  a  aotaiy  attha  \ 
removing  of  the  teoanta  from  tbe  ealate  of  Ari. 
shiel,  he  waa  a-aoing  on  that  errand  to  te 
pannel'a  house;  but  retomedto  Appin,  npsa 
hearing  of  the  morder  committed  thilt  wy»  j 
Canjo  sdeniia  patei.  And  this  is  tmth|  as  be 
shall  answer  to  God.  ' 


Aaanx. 


(Signed) 

JoHM  Srawaar. 


Katharine  Maceoil^  servant  to  the  panod, 
aged  Id  years  and  upwards,  who  bein^  ss- 
lenlknly  ^ere,^  by  the  foreaamed  sworn  iDtsr« 
preter,  purged  of  malice  and  partial  ooonsd, 
and  examined  and  interrogate,  depones,  Tbsi 
she  saw  Allan  Breok  Stewart  at  tbepaaadli 
bouse,  upon  Monday  the  1 1th  day  of  May  bit^ 
in  the  aftsmooa,  dressed  ia  a  bhie  side  essti 
red  waistcoat,  and  bhick  breeches;  anddsai 
not  remember  to  have  aeen  bios  ia  any  otbtr 
dress  that  day.  Depones,  that  the  psaod 
went,  in  tbe  afternoon  of  that' day,  to  Keeb,  ts 
meet  Mr.  Campbell  of  Aivds,  aad  that  it  wis 
late  at  niffht  before  be  came  liome;  but  that 
tbe  fomity  had  not  supped  when  tbe  pannel 
came  home ;  and  that  tne  pannel  supvU  in 
company  with  Allan  Breck  Stewart,  Pasoa<* 
cloich's  daughter,  and  Archibald  Cameroo, 
nephew  to  Fasnacloicb,  and  the  panoel's  fa- 
mily. Depones,  that  she  saw  the  saiil  Allan 
Breck  Stewart,  on  the  morning  ol  Tuesday 
the  12th  of  May  last,  drefcsed  in  a  dunoislh 
coloured  great  coat,  in  the  pannePs  house; 
and  that  she  saw  him  go  out  at  tbe  door 
dressed  in  the  said  dunoish- coloured  erest 
coat.  Depones,  that,  upon  the  evening  of  Fri« 
day  tbe  15th  of  Mav  last,  as  the  depooeflt 
came  in  at  the  door,  Margaret  Stewart,  spouse 
to  the  pannel,  being  then  in  the  cellar,  caM 
upon  the  deponent,  who  then  saw  tbe  said 
Margaret  Stewart  put  a- side  blue  coat,  a  red 
waistcoat,  with  something  else  that  tjie  depo- 
nent did  not  observe,  into  a  sack,  and  delivered 
tbem  to  the  deponent;  desiring  her  to  hide  them 
some  way  without.  Depones,  that  the  said 
Margaret  Stewart  did  not  tell  tbe  dc|ionsat 
to  whom  tbe  cfotbcs  belonged;  hot  that tb< 
deponent  thought  tbe  said  coat  and  waistosat 
were  Allan  Brock's.  Depones,  that  she  weat 
away  with  the  said  sack,  containing  the  said 
cfothes ;  and,,  as  sbe  waa  going  up  the  biae,  ia 
order  to  hide  them,  was  overUkea  by  DugsM 
and  John  Beg  MaccoHs,  sefvaats  to  the  uaand, 
wbobidioaiegaMaiidtfircrdai  •ndtbeiaii 
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16ch  of  Miy  init,  in  the  eveiiiitf,  tbe  Mt/ Mrs. 
Slewwl,  •pooM  to  the  pattMl,  ictifMl  the  de* 
Moent  lo  cairy  btek  wb«t  flbe  bid  hid,  and 


DigiU  Mieooll  nktd  4Im  depoMat,  what  iha 
M  got  IB  the  aaek  P  The  depoftMt  aoiwvMd, 
it  was  AHaB  Break's  ekHhaa  \  aad  that  aha  iraa 
faMg  Id  htda  Ihani ;  and  that  acoordingly  the 
nid  taek,  cootaiBin^  the  abofe  delfaas,  was 
hid  IB  tha  oioor  abore  the  paaB^'a  hoBsa,  by 
tba  said  Diigald  lllaccotli  in  presenea  of  the 
dtpoBBBt  Depones,  that  upon  flatBiilay  tVe 
"    ""'  ■  i  eveataff,  the  aaicrfl 

jiamiel,  icairc 
MMBt  la  caiTv  bank 

lea?e  it  at  the  baok  of  tba  breirbouse ;  which 
the  depooent  aeoordiagly  did ;  and  has  not  tieen 
tlMii  SMce.  I>epoD(iS,  that  Aleaander  Bane 
Sleirart  was  seen  by  the  deponent  abont  the 
bouse  that  evening.  Depones,  that  some  time 
io  summer  last,  after  the  aboTe  period,  Solomon 
Baoe  Maccoll,  serrant  to  the  panne),  told  the 
deponent,  that  the  said  Mrs.  Stewart,  spouse 
to  the  paonel,  desired  her  to  conceal  what  she 
koew  about  the  abore  clothes,  in  case  she 
sbooM  be  asked  or  examined  about  them.  And, 
btiog  interrogate  for  the  pannei,  depones,  that 
Alkui  Breck  Stewart  did  not  lie  in  the  pannel's 
boose  upon  Monday  night,  the  11th  day  of 
May  bst,  but  lay  in  the  bam,*  as  the  deponent 
thioks.  Causa  acientia  patet.  And  this  is  the 
troth,  as  she  shall  answer  to  -God ;  and  de- 
I  she  cannot  write. 


(Signed) 
H.  Campbi 


Abch.  Campbsu..    Ja.  Fbrigvson. 

Archibald  €Jameron^  son  to  Allan  Dow  C4i^ 
neron,  some  time  change-keeper  in  Mary* 
bargfh,  aged  33  years,  unmarried,  swora,  purged 
and  examined  ut  wpra,  by  Mr.  Archmld 
Campbell,  aheriff-substitute  of  Aigyll-shire, 
depones,  beini;  interrogate  for  the  pannei.  That, 
V(WD  tfoadaj  the  11th  day  of  May  bat,  the 
deponent  caoke  from  Fasoadoich's  bouse  to  the 
panoel's  house  after  mid-day :  that,  some  little 
time  after  he  came  there,  he  saw  Allan  Breck 
Stewart  there :  that  the  pannei  was  not  at  home 
when  the  deponent  came  first  there,  but  came 
home  before  night-fall:  that  the  deponent, 
pannei,  Allan  Breck,  and  the  family,  sat  in  one 
loon,  and  supped  together  :  that  he  did  not 
obaerra  Allan  Breck  and  the  pannei  apeak  in 
private  that  night :  that  the  deponent  and  Allan 
olewart,  the  pannel's  son,  lay  in  one  bed,  Allan 
Breck  and  Charles  Stewart,  son  to  the  pannei, 
in  aaother  bed,  in  the  same  bain  :  that,  to  the 
hsit  of  hie  i^emembnmce,  they  all  went  to  bed 
Bach  abaat  anetime,  and  got  up  together  next 
uarBNig :  that  the  deponent  did  not  ohoerf  e 
Ae  pannei  about  the  house  next  momiBg  when 


*  **  Thia  wta  nathing  BBBomiBaB  among  the 
ycamanry  in  the  Highlands  ef  (Sootlund.  In 
that  hoapiiBbleeaBniry,  aneh  tmeps  of  Tiaitars 
are  enterlaifted  aa  we«M  deraace  tfa%  fBOOBomy 
of  a  moK  pelishad  pceple.  When  they  go  to 
leit,  they  areiiafer'inoonMiioded  for  want  of 
lodging;  as  sheets  and  hhmketa  apread  en 
heath,  ia  a  bam,  Ibrm  aupplementary  beda  ibr 
•oeh  of  the  gocati  at  the  hanie  eemiot  con- 
titii."    Arant 


he  gm.  up.    CaBM  MCitntis  foiet.  .  And  thia 

ia  truth  as  he  shall  answer  to  God, 
Aagv.  Campbelu  (SigMd) 

AaaTtiu  AncHiBALBCMaEROiii 

John  Breck  Maceambkk,  chaBge4seefMr  at 
Kitttalline,  aged  about  40,  osarried,  witnesB 
eited,  sworn  and  porg;ed  by  the  fbraaame^ 
awoTB  interpreter,  ut  tupra^  depones,  That,  ia 
the  beginning  of  summer  last,  before  Wbilstm^ 
Hay,  Dnncaa  Campbell,  sberiff-anbstitute  of 
RilliB,  told  the  deponent,  that  if  he  could,  witb 
truth  and  honesty,  make  any  discovery,  tend* 
iag  to  discorer  tiie  murderers  of  Glenure^  it  waa 
probable  he  wauld  not  be  tamed  aut  of  his  poa* 
session.    Depones,  that,  upon  the  f4th  day  of 
May  last,  John  Beg  Maccoil^  servant  to  the 
pannei,  came  lo  the  deponent's  house  about 
seven  o'clock  in  the  mommg,  and  (old,  that  thw 
nannel  had  desired  the  deponent  and  John  Morw 
Maccoll,  another  servant  of  the  panners,  ti^ 
ferry  the  said  John  Beg  Maccoll  from  hia  houaw 
to  tMchaber,  that  being  the  shortest  road  from 
Aucharn  to  Fort-William :    that  the  deponent 
at  the  first  declined  it;   but  upon  John  Bag's- 
telling,  that  it  waa  the  pannel's  desire  that  lift. 
shouM  be  ferryed  there,  they  carried  him  over 
accordingly.    Depones,  that,  in  the  afternoon 
of  the  same  day,  before  aun  aet,  the  aaid  JohB 
Beg  Maccoll  came  back  to  the   depanent'B 
house,  and  called  for  half  a  muichkin*  of  a^na* 
vitae,  bnt  did  not  sit  down :    that  dttring  thw 
drinking  of  the  dram,  the  deponent  naked  th* 
said  John  Beg  Maccoll  if  he  had  been  at  Fort- 
William  ?   and  if  he  had  got  Charles  Stewart^ 
noUry  ?    (which  he  told  in  the  morning  was 
his  errand  to  Fort^Wtlliam)  John  Beg  Maccoll 
answered,  that  he  bad  been  at  Maryburgh,  bat 
Charles  Stewart  waa  not  at  home.    Depouea, 
that,  upon  Tuesday  the    l9tU  of  May  laat^ 
Glenure  sent  notwe  to  the  deponent,  that  he 
and  some  ether  company  was  to  be  at  hia  house 
upon  Thursday  then  next,  and  desired  that  be 
might  be  prepared  for  entertaining  them  ;  and 
that  he  accordingly  made  provision  for  them. 
Depones,  that  he  loTd  that  Gtenore  was  to  be 
at  hia  house  that  night ;   and  that  the  whol^ 
neighbourhood  knew  of  it ;  and,  upon  the  pan- 
ned  interrogatory,    depones,   that    Glenure 
freqxiently  went  to  Lochaber  by  Mamockie, 
being  a  shorter  road  to  the  feiYy  of  Ballacbelisli 
than  the  strath  of  Anpin  j  and  he  once  coming 
from  Lochaber,  landed  at  Rintalllne ;  and  that 
a  nerson  passing  from  Gh*nerearan  to  the  ierry 
of  Ba«achelish  iy  Mamnckie,  does  not  go 
throngh  the  wood  of  Lettermore^  nor  by  Kin* 
talline.    Depones,  that  he  was  warned  to  re« 
move  ftom  his  possession,  being  a  part  of  Ard- 
shid  estate,  at  Whitsunday  last,  and  employed 
noperson  to  keep  him  in  possession.    Depones, 
that,  some  thne  after  he  had  svt  his  citation  of 
warning,  the  pannei  passed  by  his  h^use  on 
horseback,  and  asked  if  he  hsd  his  copy  of  oita* 
tion  in  the  removing  ?  The  deponent  answered 
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he  bad ;  the  pumd  ctlM  for  %  eight  of  it ; 
eody  upon  the  deponent'e  prodacitig  it,  the 
pannel  said  he  woaid^  keep  it.  Aod  being  in* 
terrogate  if  the  pamiel  informed  him  thai  he 
was  going  to  Edinbaiigh,  and  was  to  produce 
bis  copy  of  citation  there  ?  depones,  Not ;  l^ut 
only  that  he  was  soing  southward.  Cmua 
seientis  paUt.  And  this  is  the  truth,  as  he 
shall  Answer  to  God ;  and  declares  he  cannot 
wrile.  (Signed) 

P.  Gbant.  Abcuibau)  Campbell/ 

Alexander  Stewart  of  Ballachelish  elder, 
iffed  68  years,  widower,  sworn,  purged  and 
musiined  ut  tupra,  depones,  That  Allan  Breek 
Stewart  called  at  the  deponent's  house  upon 
the. 19th  of  May  last,  and  that  James  Stewart 
younger  of  Fasnacloicb  was  then  st  the  depo- 
nent's house :  that  upon  the  ISth,  about  seven 
9r  eight  in  the  afternoon,  be  came  again  to  the 
deponent's  bouse,  and  lodged  with  him  all 
night,  stayed  the  next  day,  tleiDg  Thursday  the 
14th,  till  eleven  or  twelve,  when  he  Went  out 
with  a  fishing  rod  in  his  hand,  and  was  tubing 
in  the  bum  near  the  deponent's  hou8e,but  be  did 
not  see  him  take  any  t  that  he  did  not  take 
leave  of  the  deponent;  and  did  not  return ;  and 
he  knows  nothmg  of  him  since:  that  the  said 
Allan  Breck  Stewart  was  dressed  in  a  great 
coat,  and  under  it  a  short  black  coat  with  white 
buttons:  that,  when  Ibe  said  Allan  Breck 
Stewart  was  fishing,  he  saw  a  great  coat  lying 
upou  the  bank,  wirich  he  took  to  be  Allan 
Breck  Stewart's :  that,  that  evening  on  the 
14th,  he  was  in  company  with  Glenure,  and 
left  him  very  near  the  wood  of  Lettermore : 
that  the  morning  after  the  murder  was  com- 
mitted, the  deponent  really  thought,  that  Allan 
Breck  Stewart  might  be  the  actor  in  this  mur- 
der, because  he  did  not  return  to  this  deponent 
again.f  Causa  identic  patet.  And  this  is 
truth,  as  he  shall  answer  to  God. 
Argyll.  (Signed) 

Alex.  Stewabt. 

Donald Rankinef  herd  loBaUacheliUi,  un« 
married,  aged  about  eighteen,  witness  cited, 
•wore,  purged  and  examined  ut  stipra,  by  the 

J«(  This  expression  appears  to  me  ^uivocal 
suspicious.  It  must  here  be  observed,  that 
the  common  method  of  taking  down  written 
evidence  in  this  country,  is  not  to  express  the 
actual  words  of  the,  witness,  but  fi>r  the  judge, 
or  commissioner,  to  clothe  the  witness's  ideas  in 
the  most  suitable  lan^^uage  that  occurs  to  him. 
Thus  the  witness's  idea,  when  committed  to 
paper  by  the  judge,  is  sometimes  very  different 
from  that  which  be  delivered.— The  judge  who 
dicuted  to  the  clerk  of  court  Mr.  Stewart  of 
Ballacbelish's  evidence  was  tlie  duke  of  Argyle 
himself.  I  apprehend  the  deponent  meaned 
only,  that  he  really  thought  Allan  Breck 
might  be  guilty  of  this  murder;  yet  his  evi- 
doDce  is  so  worded  as  to  imply,  that  the  actual 
perpetrator  was  not  without  conspirators,  who 
were  joined  with  him  in  contriving  this 
■uirder."   Aniot. 


said  Arohibald  Campbell,  sworn  interpreter, 
depones,  thai  on  the  14th  day  of  May  hist,  he 
saw  Allan  Brack  Stewart  at  the  house  of  Bslla- 
chelisb,  his  master :  and  that  the  said  Allan 
Breck  was  dressed  in  a  great  dun  coat,  ooder 
which  he  had  on  a  black  short  coat,  withnlfer 
or  white  buttons  on  it :  that  before  mid-day  he 
went  up  with  a  fishing-rod  to  the  water-aide, 
where  be  saw  him  fiSiing  up  the  water :  that 
he  has  not  seen  him  since.  Causa  scieiUie 
patet.  And  this-is  truth,  as.he  shall  answer  to 
God ;  and  dechues  he  cannot  wrile. 
(Signed) 
P.  Grant.  Abch.  Gampbelu 

Archibald  Macinnes^  ferryman  at  Ballache- 
lish, witness  cited,  aged  65  years,  married, 
sworn,  purged  and  examined  ut  suproj  de* 
pones.  That  he  met  Allan  Breck  Stewart  near 
the  ferry  of  Ballachelish,  upon  the  evening  of 
Wednesday  the  13th  of  May  last,  as  tlie  arJd 
Allan  returned  from  Glenco.  Depones,  that, 
after  mid-day,  upon  Thursday  the  14ih  day  of 
May  last,  as  the  deponent  was  sitting  near  tbe 
ferry  of  BalUchelisb,  with  the  son  of  John 
Campbell  in  Stronmellachan  in  Glenorcbie, 
Allan  Breck  came  behind  them,  and  boasted^ 
and,  upon  the  deponent's  looking  about,  de« 
sired  hnn  to  come  to  him ;  which  the  depo- 
nent did ;  end  the  said  Allan  enaoired  of  him, 
if  Glenure  had  crossed  the  ferrv  from  Locbaber 
to  Ap(»n  f  The  deponent  told  him,  he  wu 
sure  he  did  not :  that  upon  this,  Allan  Breck 
went  away  towards  the  nigh  road ;  had  on  a 
dun-coloured  big  coat,  and  bad  no  fitbing- 
rod  ;  and  the  deponent  has  not  seen  him  since. 
Depones,  that  he  is  ferryer  upon  th^  Appin 
side,  where  this  convemtion  happened.  Causa 
scientiiB  patet.  And  this  is  tbe  truth,  as  be' 
shall  answer  to  God ;  and  declares  he  cannot 
write.  And  further  depones,  that  be  beard  no- 
body suspected  for  tbe  murder  of  tilennre,  bot 
tbe  said  Allan  Breck.  Drones,  that  Glenure 
was  expected  back  upon  the  Wednesday ;  and 
the  deponevt  was  sure  he  must  be  back  tbe 
Thursday,  as  it  was  currently  reported  in  the 
country,  he'  was  to  have  a  meeting  with  some 
ffentlemen  at  Kintalliue,  Thursday  night.  And 
Uiis  is  also  truth,  as  he  shall  answer  to  God. 
(Signed) 
P.  Grant.  Arch.  Campbell. 

Donald  Stemart  in  Ballachelish,  aged  about 
SO,  married,  solemnly  awom  by  Arcbibskl 
Campbell,  writer  in  Inverary,  sworn  interpreter, 
who,  being  purged  of  malice  and  partial  coun- 
sel, exammed  and  interrogate,  depones,  Tbat 
upon  the  15th  day  of  May  last,  lie  met  the 
paunel  in  Durar,  upon  tbe  marches  of  Aoobin- 
darroch,  opposite  to  the  pannel'a  bouse.  Upon 
the  deponent'!  re^[raituig  that  aoch  an  aoddmt 
aa  Glenure's  murder  should  happen  in  wt 
country,  the  pannel  joined  with  him,  and  said, 
that  lie  was  informed  that  one  aerJMnt  More, 
alias  John  Cameron,  had  been  threatening 
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bami  to  Cnemnre  in  France,  bafdid  not  iofbrm 
the  depooeot  who  told  him  oo.  Dtpones,  that, 
to  bis  knowledge,  oerjeBnt  More  bai  not  been 
in  Appin  tbcfe  ten  years  past.  Depones,  that, 
upon  the  ereniogot  Thureday  the  14th  of  May 
last,  about  night^rall,  Kathanne  Macinisb  then 
in  Ballachel»h,  now  in  Larich,  came  to  the 
deponent,  and  told  him  that  one  without  wanted 
to  speak  with  him :  that  this  message  eanie  to 
bim  in  Ballachelisb's  own  house :  that,  when 
be  went  out,  the  said  Katharine  Macintsh  in- 
forroed  bim,  that  it  was  Allan  Breck  that  wanted 
him;  and  that  he  was  a  little  aboTO  the 
bouse  in  the  brae  :  that  the  deponent  went  up 
the  brae,  and  met  Allan  Breck,  who  was  then 
drened  ih  a  great  coat,  and  a  dark  short  coat 
under  it  with  white  metal  buttons ;  the  depo- 
nent told  him  of  the  murder,  and  said  it  could 
not  be  but  that  he,  Allan  Breck,  was  about  it ; 
to  which  Allan  Breck  answered,  that  he  heard 
of.tbe  murder,  but  had  no  hand.in  it ;  to  which 
the  deponent  relied,  he  did  not  belierebim. 
Depones,  that  the  said  Allan  Breck  Stewart 
told  the  deponent,  he  was  going  immediately  to 
lesfe  the  kingdom,  was  rery  scarce  of  money, 
and  was  going  then  for  Koaiisnacoan ;  and  de- 
nrrd  the  deponent  to  acquaint  the  pannei,  that 
be  was  gone  to  Koaiisnacoan;  and  desired 
bim,  if  possible,  to  send  him  money  there ;  and 
the  deponent  then  promised  to  acquaint  James 
filewart  of  the  abore  message.  Depones,  that 
the  Slid  Allan  Breck  said,  he  belie? ed  be  would 
be  suspected  of  the  murder,  and  upon  that  ac- 
count, and  as  he  was  a  deserter  formerly  from 
the  army,  it  was  necessarr  for  him  to  leave 
the  kingdom.  Dejiones,  tLat,  before  be  had 
the  shore  conversation  with  Allan  Breck  he  as- 
iisted  in  carrying  the  corpse  of  Glenure  to  the 
boat  Depones,  that,  aher  the  conrersation 
tfitb  the  pannei  about  sei^nt  More,  he  de- 
bvered  the  above  message  from  Allan  Breck  to 
the  pannei ;  smd  that  ue  pannei  did  not  say 
wbiiber  he  was  to  send  the  money  or  not : 
that  this  conversation  happened  about  ten 
o'cfcK^  in  the  forenoon  of  Friday  the  15th  of 
May  last;  and  that  there  was  nobodv  present. 
Depones,  that,  upon  Sunday  the  17tb  of  May 
bttt,  be  met  Alexander  Bane  Stewart,  packman 
ui  Appin,  near  the  houses  of  Larich  in  Glenco, 
^ho  told  the  deponent,  that  he  had  been  at 
Mtt  Breck  Maoooll,  bouman  to  Appin  in  Ko- 
ilisnaooan,  with  either  three  or  five  gomeas, 
the  deponent  is  not  positive  which,  that  he  bad 

§H  at  Aucham,  to  be  left  with  the  said  John 
reck  for  the  said  Allan  Brock's  use,  if  he 
called  there ;  and  toU  the  deponent,  that  he  left 
the  money  witli  the  said  John  Breqk  Maccoll, 
hot  did  not  see  the  said  Allan  Breck.  And,  upon 
u  interrogatory  put  for  the  pannd,  depones, 
that,  upon  the  deponent's  delivering  the  above 
measage  from  Allan  Breck  to  the  pannei,  the 
pannelaskod  why  Allan  Breck  himself  dkl  not 
eome  for  money,  if  he  wanted  itf  To  which 
the  deponent,  to  the  best  of  his  remembrance, 
replied,  That  Allan  toM  him  he  would  be  sus- 
pected for  the  murder,  and  was  a  deserter;  to 
wfaichihe  pfonel  aasweredy  thai  he  hoped  in 


QodAifam  Brack  was  not  guilty  of  the  murder* 
Depones,  that,  during  the  above  conversation 
with  the  pannei,  Alexander  Stewart,  Duncan 
Maccombich,  and  several  other  possessore  of 
Auchindarroch,  were  in  the  adjoining  field 
delving,  but  at  such  a  distance  that  the  depo* 
nent  cannot  think  they  could  hear  the  above 
conversation.  And,  being  shewn  the  riioit 
black  coat,  with  clear  white  buttons  on  the  breast 
and  pockets,  and  the  blue  striped  trowsers,  now 
lying  in  the  clerk's  hands,  depones,  that  the 
said  Allan  Breck  wore  such  a  coat  and  trowsera 
upon  ThursdaV'  the  14th  of  May  last ;  and 
saw  bim  in  it  the  forenoon  of  that  day  at  Balla« 
cbelish.  And  further  depones,  that  he,  the 
deponent,  is  married  to  a  daughter  of  Stewart- 
of  Ballachetish,  and  staya  in  the  house  with 
him :  that  her  mother  was  daughter  to  Stewart 
of  Annat,  in  Perthshire.  Coma  icieniUB^  patet. 
And  this  is  the  truth,  as  he  shall  answer  to 
God :  and  depones  he  cannot  write. 
(Signed) 
P.  Grant.  Abch.  Ca^bell. 

JoAn  Afei<;ifomi/(^  of  Glenco,  aged  26  years, 
unmarried,  sworn,  purged  and  examined  ut 
nipra,  depones.  That  on  the  13th  of  May  last, 
Allan*  Breck  Stewart  came  to  Camock,  the 
hoikse  of  the  deponent :  that  he  stayed  there 
but  a  very  little  thne,  viz.  not  above  a  quarter  of 
an  boor :  that  the  deponent  had  no  conversa- 
tion  with  him;  and  the  said  Allan  Breck 
Stewart  wentavray :  That,  on  Friday  the  15th 
of  May  last,  the  said  Allan  Breck  Stewart 
came  ag^ain  to  the  said  house  at  three  or  four 
o'clock  in  the  morning,  and  knocked  at  the 
window  of  the  said  house  when  thefomily  were 
all  in  bed ;  that  the  deponent  went  to  the  door 
of  his  house,  and  there  saw  Allan  Breck 
Stewart,  who  gave  him  the  first  notice  ho 
bad  of  Glenure's  being  murdered  the  evening 
before  in  the  wood  of  Lettermore;  and  told 
him  that  he  was  to  leave  the  country ;  and 
came  to  take  leaveof  the  deponent  and  hisstep« 
mother,  who  is  .a  sister  of  Ardsbiel's :  that  his 
clothes  were  then  a  dun  or  brown  greatjockey- 


that  the  deponent  did  not 
Breck  Stewart  any  questions  about  the  said 
murder:  nor  did  he  say  any  thing  upon  tho 
subject  to  Allan  Breck  Stewart,  as  far  as  tho 
deponent  can  remember:  Allan  Breck  Stewart 
told  him  he  was  to  go  the  moor-road  leading 
to  Rannoch :  that,  upon  the  Tuesday  above^ 
mentioned,  James  Stewart  of  Fasnacloich  was 
along  with  the  said  Allan  Breck  Stewart;  and 
tbatlie  was  dressed  in  a  black  short  coat  with 
white  buttons.  Causa  identic  patet.  And 
this  is  truth,  as  he  shall  answer  to  God. 
Akgtix.       (Signed)    John  Macdonald. 

Jbobel  Stemart,  relict  of  Alexander  Macdo-^ 
oald  of  Glenco,  aged  4£  yeara,  sworn,  purged 
and  examined  ut  si^pro,  depones,  that  upon 
Tuesday  the  l£th  dav  of  Mav  last,  AUan  Breck 
Stewart,  described  m  the  Idiel,  camo  to  her 
house  at  Carnock,  in  the  aftenioon,  accompa* 
nied  by  yooiig  Fasnacloich,  dressed  in  a.black 
short  coat  with  white  dfar  Mtops:  tiutb^ 
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•ttj€d  ftbdot  m  hoar:  and  then  wetil  sway  to 
the.  depoo«it*8  sister's  bonse  at  Gallart :  that 
Allan  BredK  Stewart  came  agaia  tatbe  depo« 


Mot's  house  oo  Wednsaday  the  13th  of  May 
last»  in  the  aAerooon^  sad  suyed  about  a  quarter 
of  an  hoar ;  and  then  went  to  Ballacbelisb : 
that,  on  Friday  the  15th  oi'May,  the  said  Alfam 
Brtoh  Stewart  canne  agab  to  tbe  said  beose,  at. 
4  o'elocic  in  the  morning,  and  knocked  at  tha 
window  of  the  house,  and  all  the  family  waa  in 
bad;  upon  which  the  deponent  went  out  with 
berste|H80ii;  and  she  asked  bim«whatnewa 
up  tbe  country?  To  which  be  answered,  A 
good  deal  of  news,  that  Qlenure  was  killed  the 
erening  before  in  tbe  wood  of  Lettermore;  that 
he  was  come  to  take  farewell  of  the  deponent; 
for  he  was  to  leave  the  country :  that  she  asked 
bim  no  nsore questions  about  the  murder:  that 
abe  asked  him  to  come  into  the  bonse ;  hut  he 
answered  be  would  not  stay :  that  to  the  best  of 
her  remembrance,  Allan  Brack  Stewart  told  bar, 
that  Glen  are  waa  killed  or  shot :  that,  when  be 
knocked  at  the  window,  one  of  the  deponent's 
children  told  ber,  that  be  beard  Allan  Brack 
Stewart's  Toioe.  Causa  tcientue  patet.  And 
tbb  is  tbe  truth,  as  abe  shall  answer  to  God. 
(Signed) 
Abotll,  Isobbl  Stbwart. 

Maty  Maedanaldj  spouse  to  Dpnald  Mae- 
fanes  in  Leckkitium,  aged  about  40,  witnisM 
cited,  solemnly  sworn  by  Archibald  Campbell 
of  Knockbuy,  sworn  mterpreter,  puived  of 
malice  and  partial  counsel,  examined  ana  inter* 
rogale,  depones,  that  a  little  befora  sun-setting, 
on  Sunday  the  17tb  of  Bfay  last,  abe  aaw  Allan 
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Brock  Stewart  sitting  in  thi 
ooaa,  less   than  a  mile's 


that,  upea  her  apprsuch,  be  started  to 
his  feet:  that  she  ga?e  and  receired  the  com- 
mon salutation  from  bim  ;  and  then  alie  passed 
away  ^m  her  own  business :  that  he  was  drem- 
od  in  a  long  dnn  jockey  -coat  and  bonnet.  And 
depones,  she  waa  alarmed  at  meeting  a  man  in 
a  pbuse  so  remote.  Caum  fcienlue  patei. 
Aad  this  is  the  truth,  as  she  shall  answer  to 
Qod;  and  declares  she  eannel  write. 
(Signed) 
P.  Qiuwr.  Abcu.  CAiiPBi;LL. 

Duncan  Stewart^  tra? elUng  packman  in  Ar- 
larioh  in  Rannock,  aged  32  years,  married,, 
aworo,  purged  and  examined  ut  uipra^  de- 
pones, that  be  anet  with  Allan  Breck  Stewart 
upon  a  Monday  or  Tuesday,  about  the  18th  or 
SOth  of  May  last,  at  a  place  in  Ranooch  called 
Leckinstrensmeir;  and,  bafing  asked  Allan 
whence  he  bad  come,  and  wiiither  be  was 
going?  be  answered,  be  had  come  from  Balla- 
cbelisb or  Callart,  he  does  not  remember 
which  $  and  that  he  waa  going  to  a  shealiiig, 
Whara  biaundo  Albn  Cameron  lived ;  and,  as 
tho  depsMnt  hadal  that  time  beard  nothing  of 
tho  murder  of  Glemire,  he  said  nothing  to  bim 
» or  three  days  thcrealter,  tbe 
lid  him,  there  were  two  gen- 
'  ttm  cut-by :  and  afler  he  had 
fM  ^  bmtJm^  b»  wuftt  out,  ami  fkat  aaw 


Allan  Breck,  and  afterwards  Allaa  Breck  bb4 
Allan  Canseron  together  at  a  know  ^  and  tbat, 
bow  aooo  tbe  deponent  went  up  to  the  twa^ 
Allan  Caaaeron  went  back,  and  the  depoaest 
proceeded  with  Allan  Breck  down  the  eountiy, 
about  6  miles,  where  be  bad  occasion  to  bs 
going  about  his  own  businem ;  and  parted  villi 
bim  at  a  place  called  inching;  and, after  be 
parted  with  the  said  Allan  Breck,  he  wss  tp- 
prebended  by  a  gentleman  called  Alexaodcr 
Campbell,  who  aupposed  the  deponeat  ts  bi 
Allan  Breck  Stewart ;  and,  having  asked  4he 
deponent,  if  be  had  aeon  Allan  Brack  ?  be  thm 
denied  hia  having  seen  him.  Depo^ies,  that 
Allan  Brack  was,  at  thia  time,  dressed  ia  a  lo^ 
blue  ooat*  and  blue  bonnet.  Covta  iciailts 
paiei*  And  thia  is  truth,  as  be  shall  aasucr  to 
God  ;  and  depones  be  caamit  write. 

(Signed)       Ja.  Fxbouson. 

AUmn  Oig  Camef&n^  m  Arlarich  in  RaoDOck, 
aged  98,  widower,  awom,  purged  and  examissd 
Mt  mnra^  deponea,  that  on  Monday,  he  thiskf 
tbe  latb  of  May  last,  AUaa  Brack  Stewart,  ths 
dqieiMut's  nephew,  came  to  tbe  depooeat^ 
houae  m  Raaaock,  who  baviu|^  toM  tbe  deps* 
nent,  be  had  icome  from  Appin  or  Glenco,  tbe 
depooeot,  who  by  that  time  nad  beard  a  ranoar 
of  Glemira's  asurdar,  aakl  to  the  said  Altas, 
that  he  doubled  not  be  might  bo  suspected  ef 
it,  as  he  waa  a  looae  idle  man  m  tbe  country; 
to  which  the  aaid  Albm  answered,  that  be  mode 
no  doubt  biaasdf  that  he  wouM  be  auspected  ef 
it:  and  tbe  deponent  having  prassad  bim  eer- 
neatly  to  make  a  clean  fanaat,  and  tell  bim  ell 
be  knew  of  the  oaatter,  be  declared  widi  m 
oath,  be  had  never  seen  Glenove,  dead  or  alive} 
and  the aaid  Allan  baviagatayed  with  tbe  depo* 
nent  till  tbe  Wedneoday  tbereaflar,  die  depe- 
neiit  frequently  repeated  hia  inataaoea,  to  tdl 
him  what  he  knew  of  the  murder ;  at  which 
Allan  Breck  beeaaae  angry ;  and  tbodspoacst 
desisted  further  inquiry :  that  the  said  Allea 
Breck  left  the  depoDeiit'a  boMe  upon  tbe  Wed* 
neaday,  whom  the  deponent  conveyed  little 
mora  than  two  gun-aliota  fVom  bia  own  bonse; 
but  Duncan  Stewart,  chapman,  tbe  preoedioff 
wimess,  l^bo  bad  coma  to  tbe  derponent's  hoow 
'ng,  went  along  with  them ;  aad  be 


saw  them  take  a  little  bye  road  ibraugh  oom, 
which  might  have  M  them  to  the  high  rood; 
but  what  road  they  afterwarda  took,  be  dom  sot 
know:  and  deponea,  that  at  this  time,Alleo 
Breck  Stewart  waa  dreased  in  a  big  coat  et 
a  browmsb  colour,  and  bad  under  it  a  hwg  Uw 
coat  lined  with  red,  red  waiatesat,  an^  ' 
that,  upon  the  S4th  of  May^  as  tb< 
thinks,  having  occaswn  to  go  to  bis 


Robert  MensNa«  when  dbom  14  milea  Aom  Im 
own  houae,  and  at  tbe  side  of  a  weed,  be  heart 
a  whistle  from  the  wood,  and  loakmg  ato^ 
saw  it  to  be  the  aaid  Alkn  Breck;  aad  the 
m  be  then  had  with  bim,  wm  tothe 


foltowing  purpoae:  that  Alton  Brock  bafiaf 
toM  bim,  his  only  fear  waa  to  be  apprebeaded 
by  tbe  military,  which  migbt  piova  very  hm 
ti  bi»,  aa  Iw  hdl  baao  •Imts  .  wUob  kd 
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tlM  deponent  to  fty,  that  he  was  Tery  sure,  the 
friends  of  the  deceased  would  procure  him  his 
discbarf^ey  if  he  could  discover  the  murderer ;  to 
which  Breck  answered,  that  they  were  at  this 
time  in  such  fury  and  rage,  he  was  very  sure, 
were  he  apprehended,  be  woul^  be  hanged. 
Cauta  identic  pateL  And  this  is  truth,  as 
he  shall  answer  to  God.     (Signed) 

Ja.  Ferguson.  Ajjjin  Cameron. 

Jamet  Jlfan,  change-keeper  at  Innerhadden, 
a|[ed  33,  married,  sworn,  punj^ed  and  exa- 
mined ut  iupra^  by  the  abo? e  Mr.  Archibald 
Campbell  of  Stoneneld,  sworn  interpreter,  de- 
pones, That  Allan  Breck  Stewart  came  to  the 
door  of  the  deponent's  house  at  Innerhadden, 
the  lower  part  of  Rannoch,  about  twilight,  to- 
wards the  end  of  May  last,  and  asked  the  de- 
ponent, who  was  then  standing  at  his  own  door, 
if  that  was  his  house  ?  which  the  deponent  an- 
swered it  was ;  and  then  Allan  Breck  told  him, 
that  he  was  directed  by  John  Stewart  in  Bohal- 
lie  to  come  there  for  some  supply  of  provi- 
lioDs:  that  the  deponent  desired  him  to  come 
into  his  bouse,  and  that  he  would  ffife  him  part 
of  such  fare  as  he  had ;  but  that  Allan  Breck  d9- 
dined  to  come  in,  being  in  a  hurry,  and  stood 
is  need  of  some  provision ;  whereupon  the  de- 
ponent broug^bt  him  some  bread  and  cheese,  and 
after  be  gave  him  the  same,  conveyed  bim  as 
far  as  bis  barn,  where  the  said  Allan  Breck  de- 
fired  the  deponent  to  return ;  and  that  be,  the 
laid  Allan  Breck,  intended  to  go  farther  down 
the  country  that  night:  that  the  said  Allan 
Breck  was  dressed  in  a  great  dun  coat  and 
bonnet;  and  short  hose;  what  clothes  be  had 
under  the  great  coat,  he  did  not  see ;  that  be 
saw  a  holster  under  bis  left  arm ;  that  be  asked 
bim  whence  he  had  come;  but  he  did  not  tell 
him.  Depones,  That  before  Allan  Breck  came, 
tt  aforesaid,  it  was  reported  in  that  country, 
that  he  was  concerned  in  Glenure's  murder ; 
and  that  he  bimself  suspected  him  at  the  time, 
as  he  came  u  nseasonably ,  and  was  wanting  pro- 
viiions.  Cmtua  icientia  patet.  And  tliis  is 
truth,  as  be  shall  answer  to  God.  And  further 
depones,  that  be  has  been  acquainted  with 
Allan  Breck  these  twelve  years.  And  Ibis  is 
also  truth,  as  he  shall  answer  to  God. 
AacH.  Campbell.  (Signed) 

Ja.  Fbbouson.  James  Man. 

John  Crazofurd,  esq.  lieutenant-colonel  of 
general  Pulteney*s  regiment  of  foot,  aged  thirty 
yeara,  unmarried,  sworn,  purged  and  examined 
uttupra,  defiones,  That  he  knows  the  paper 
now  put  in  his  hands,  being  Number  11  of  the 
in?entory  of  writings  in  the  clerk's  hands: 
that  it  was  sent  open  to  bim,  before  it  was  sent 
away.  Being  asked,  whether  the  deponent 
had  any  preceding  conversation  with  the  pan- 
nel  on  the  subject  of  this  letter ;  be  answers  he 
does  not  remember  be  had  any.  And  being 
asked,  whether  the  deceased  Colin  Campbell  of 
Glenure  ever  told  the  deponent,  that  Allan 
firvck  Stewart  was  a  deserter,  and  in  this  coun- 
try? the  deponent  answers  negatire.    Cuiua 
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Mcientia  patti.    And  thin  is  truth,  as  he  shall 
answer  to  God.  (Signed), 

Argyll.  John  Crawtuiid. 

Alexander  Stewart  of  Innernahyle,  a^  44 
years,  married,  sworn,  purged  and  examined  ut 
tuproy  depones.  That  tbe  pannel  was  a  great 
many  years  ago  tenant  to  his  brother  Ardsbiel 
in  tne  farm  of  Glenduror,  and  was  removed 
also  several,  jrears  ago,  the  deponent  does  not 
remember  how  many,  bv  his  brother:  that  ha 
again  became  tenant  in  the  same  lands  in  1749, 
or  perhaps  1748,  and  was  again  removed  by  the 
deceased  Glenure,  the  factor,  at  Whitsunday 
1751,  and  the  lands  set  to  Mr.  Campbell  of 
Ballieveolan.    Depones,  that,  as  the  pannel  is 
tbe  deponent's  near  neighbour,  the  deponent 
had  frequent  opportunities  of  conversing  with 
him  touching  his  said  removal :  that  the  pannel 
did  not  ezpe|ct  to  have  been  removed,  and 
seemied  dissatisfied  that  he  was ;  and  said,  ha 
believed  Glenure  would  not  have  removed  bim» 
if  Ballieveolan  bad  not  sought  these  lands  fVom  ^ 
him.    Depones,  that  the  pannel  further  said^ ' 
that  tbe  tenants  generally  allowed  some  gra- 
tuity to  Ardsbiel's  children ;  and  that  thesa 
lands  were  tbe  best  farms  on  the  estate,  and 
roost  of  tbe  benefits  accresced  from  them ;  and 
though  he  himself  could  be  provided  of  a  farm 
elsewhere,  yet  tbe  children  would  be  deprived 
of  that  benefit.    Depones,  that,  about  the  end 
of  April,  or  beginning  of  Ma;^  last,  the  depo- 
nent thinks  about  the  beginning  of  May,  ba 
casually  met  on  the  highway  with  Allan  Breck 
Stewart,  and  quarrelled  with  him  for  not  mak- 
ing him,  the  cleponent,  a  visit ;  and  Allan  Breck 
Stewart  promised  to  see  the  deponent  before  ha 
left  tbe  country  ;  but  tbe  deponent  has  never 
seen  bim  since  that  time.  Depones,  that,  upon 
tbe  Saturday  and  Sunday  after  Glenure's  mur- 
der, it  was  the  general  opinion  of  the  people  in 
the  country,  that  be  had  been  murdered  bj 
Allan    Breck   Stewart.     Depones,   that    tha 
place  where  Glenure  was  said  to  be  murdered, 
and  where  tbe  deponent  observed  marks  and 
symptoms  of  the  murder,  is  a  very  bad  road 
through  a  wood,  interspersed  with  rocks  and 
stones  upon  a  banging  brae,  from  which  a  per- 
son may  descry  the  road  on  the  north  side  of 
the  ferry  of  Ballachelisb,  and  where  a  person 
may  easily  conceal  himself,  so  as  not  to  ba 
seen  from  the  road.    Depones,  that  the  de- 
ponent  is  acquainted  with  the'  hand- writing  of 
Allan  Stewart,  son  to  the  pannel,  and  has  fre- 
quently seen  bim  write.  And  being  shewn  a  let* 
ter  signed  Allan  Stewart,  and  addressed  to  Dun- 
can Stewart  of  Glenhiickie,  dated  at  Aucbarn  the 
1st  of  April  1751 ,  bein^  the  writing  Number  7,  in 
the  inventory  of  writings  subjoined  to  the  libel, 
depones,  that  it  is  like  Allan  Stewart's  hand- 
writing, and  the  deponent  would  take  it  to  ba 
bis,  but  cannot  be  positive  that  it  is  his.    De- 
pones, that  after  the  atteinder  of  Stewart  of 
Ardsbiel,  tbe  factor  gave  the  pannel  the  oppor- 
tunity of  having  the  greatest  influence  with  the 
tenants  of  Aidshiel  more  than  any  other  per- 
son, by  allowiog  the  pannel  to  set  tha  landa, 
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which  he  continued  down  to  Whitsunday  1761, 
if  not  at  that  term  also*;  hut  depones,  that  the 
patiners  connection  with  the  family  of  Ardshiel 
gave  him  also  a  natural  influence  o?er  the , 
tenants,  even  before  Glen  ore's  factory.  De- 
pones, that,  before  that  time,  the  tenants,  the 
deponent  beUe?es,  paid  their  rent  to  the  lady  of 
Ardshiel,  and  she  again  employed  the  pannel 
to  deal  with  them.  And  being  interrogate  for 
the  pannel  whether  he,  the  pannel,  removed 
voluntarily  from  Gtenduror  without  any  warn- 
ing ?  depones,  that  he  did  not  hear  of 
any  warnmg,  but  that  he  removed  volunta- 
rily. Depones,  that  Allan  Breck  Stewart, 
as  the  deponent  has  been  informed,  was  a 
soldier  in  the  king^s  army,  and  was  taken 
prisoner  by  the  rebels  at  the  battle  of  Preston  ; 
and  that  he  was  told  so  by  a  man  who  took  him 
from  among  the  prisoners.  Aud  depones,  that 
he  afterwards  joined  with  the  rebels,  where  the 
deponent  saw  him.  Depones,  that^  atler  the 
battle  of  Culloden,  he  lett  this  country,  aud,  as 
lie  told  the  deponent,  went  over  to  France,  and 
totered  into  the  French  king's  service.  De- 
pones, that  the  deponent  had  no  occasion  of 
seeing  Allan  Breck  Stewart  last  time  he  was 
in  the  country,^  but  at  the  time  before  de- 
poned upon,  and  one  time  before  that}  and 
ooth  these  times  he  was  dressed  in  a  blue 
long  coat,  a  red  vest,  and  a  feathered  hat, 
and  black  breeches.  Depones,  that  he  re- 
^lembers  that  Allan  Breck  Stewart  came  over 
to  this  country  a  year  or  two  ago,  and  stayed 
some  weeks  among  his  friends  j  but  neither  at 
tjiat  time,  nor  the  last  time,  did  he  seem,  so 
far  as  the  deponent  observed,  to  be  in  any 
apprehension  of  being  taken ;  only,  as  he  had 
l^een  once  in  the  army,  he  did  not  en  use  to  meet 
with  any  of  the  king's  troops.  Depones,  that, 
ai  the  time  the  pannel  removed  from  Glendu- 
cor,  he  told  the  deponent^  that  he  had  had  a 
meeting  with  Ballieveolan ;  and  that  there  was 
a  compromise  betwixt  them,  but  does  not  re- 
member the  particulars.  Causa  scientia  patet. 
And  this  is  truth,  as  he  shall  answer  to  God. 
(Signed) 
P.  Grant.  Alex.  Stewart. 

Donald  Campbell  of  Airds,  aged  47  years, 
married,  sworn,  purged  and  examined  ut  supra, 
depones.  That  the  pannel  was  employed  by 
the  deceased  Glenure  for  some  time  as  his  sub- 
factor  in  levying  the  rents  of  Ardshiel,  and 
setting  the  lands  ;  and  the  pannel  told  ihe  de- 
ponent, that  whatever  was  made  of  these  rents 
over  what  was  paid  into  the  exchequer,  was 
accounted  for  to  the  children  of  Ardshiel: 
and  when  he  removed  from  Glenduror,  he 
told  the  deponent  that  he  had  reason  to  believe, 
that  the  said  excrescence  of  the  rents  of  that 
farm  would  still  be  accounted  for  to  them ;  and, 
ill,  that  case,  he  would  he  easy  as  to  his  own  re- 
moval. And  depones,  that  Ardsbiel's  chil- 
dren, at  the  time  of  the  rebellion,  were  all 
youuff ;  his  eldest  son  being  now,  as  the  depo- 
nent believes,  about  eighteen.  Depones,  that, 
in  spring  last,  the  deponent  had  a  letter  from 
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colonel  Crawfurd,  telling  him  that  he  heard 
Allan  Breck  Stewart  was  come  to  the  country, 
and  inlistingmen  for  the  French  king's  service, 
and  desired  the  deponent  to  inquire  if  it  was  so: 
that  the  deponent  did  inquire,  and  wrote  the 
colonel  for  answer,  that  he  heard  he  had  been 
in  the  country,  but  that  he  was  then  gont 
away  :  that  this  was  in  the  month  of  April,  to 
the  best  of  the  deponent's  remembrance;  and  it 
seems  about  that  time,  Allan  Breck  Stewart  bad 
gone  to  Hannoch,  which  gave  occasion  to  the 
deponent's  being  informed  that  he  Was  gone 
away;  aud  did  not  hear  of  his  having  re- 
turned to  the  country  till  after  Gleoare's 
murder;  and  thinks  he  wrote  also  to  colonel 
Crawfurd,  according  to  the  information  he  had 
got,  that  Allan  Breck  Stewart  was  in  use  of 
coming  every  year  to  the  country,  since  Ard- 
shiel went  to  France.  Depones,  that,  upon 
the  afternoon  of  Monday  the  11th  of  May  last, 
the  deponent  sent  to  the  pannel,  desiring  him 
to  come  to  him  to  Keills,  a  farm  belonging  to 
the  deponent,  at  about  a  mile's  distance  from 
the  pannel's  house:  that  the  panael  accord- 
ingly came  there  to  him  that  afternoon,  u 
soon  as  he  expected  him :  that  the  deponent's 
business  with  him  was  for  his  assistance  in 
setting  that  farm :  that  the  farm  was  accord- 
ingly set ;  and  the  pannel  himself  took  part  of 
it,  and  conveyed  the  deponent  a  part  of  bis 
way  home ;  and  then  ihey  paHed :  that,  be- 
fore parting,  he  desired  the  pannel  to  go  next 
morning  to  Appin's  house:  that  the  pannd 
accordingly  did  so ;  and  the  deponent  bad  % 
letter  from  him,  ^om  that  place.*  Causa 
tcientia  patet.  And  this  is  truth,  as  he  shall 
answer  to  God,  (Signed) 
P.  Grant.  Do?^ald  Campbell. 

*  *'  It  may  be  proper  to  acquaint  the  reader, 
that  when  Mr.  Miller,  one  of  the  pannel'i 
lawyers,  desired  that  the  deponing  witness  (Mr, 
Campbell  of  Airds)  might  be  interrogated,  u 
to  the  pannel's  moral  character  in  the  country ; 
and  particularly,  whether  or  not  he  was  a  God- 
fearing man,  and  generally  employed  in  taking 
care  of  the  aflairs  of  widows  and  orphans: 
the  lord  justice- general  was  pleased  to  op)>ose 
the  interrogatory,  saying  words  to  this  purpose. 
Would  you  pretend.  Sir,  to  prove  the  moral 
character  of  the  pannel,  after  being  goilty  of 
rebellion;  a  crime  that  comprehends  almost 
all  other  crimes  ?  Here  you  will  find  treasons, 
murders,  rapines,  oppressions,  penuries,  &c. 
To  whicli  the  lawyer  answered.  That  he  ab- 
horred rebellion  as  much  as  any  person  what- 
ever ;  but,  with  great  suhmission,  he  was  in- 
titled  to  plead  for  the  pannel,  that  it  was 
foreign  to  the  present  case,  since  the  king  bad 
been  pleased  to  grant  an  indemnity,  in  which 
the  pannel  was  comprehended  :  and  tbercfoit 
could  legally  interrogate  the  witnesses,  as  to 
the  pannel's  moral  character.  This  Was  never 
refused,  added  he.  To  give'an  instance.^-Tbe 
famous  Collins  was  a  rebel  to  his  God  and 
Saviour,  aa  his  writings  testify  :  yet  his  most 
zealous  enemies  never  refused  his  moral  cba- 
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Charles  Stewart^  writer  tnd  notar  at  Btn- 
oaTie^  aged  38  years,  married,  sworn,  pureed 
and  examined  ut  supra,  depones,  That  James 
Stewart  tbe  pannel  wrote  a  letter  to  the  depo- 
nent, desiring  him  to  go  with  the  tenants  of 
tbe  lands  of  Ardshiel,  to  intimate  to  Gleoure 
a  sist  on  a  bill  of  suspension :  that  accordingly 
the  depoDCoft  went  to  Aucharn  that  night ;  and 
the  next  morning  the  tenants  came  there ;  And 
he  then  went  along,  with  the  tenants  to 
Glennre's  house,  and  there  intimated  tbe  sist; 
aad  a  protest  was  also  taken  against  the  said 
Clenure :  that  this  was  on  the  1st  of  May. 
Depones,  that  the  pannel  told  tl^e  tenants  at 
the  paonePs  bouse,  that  there  was  a  sist  come 
of  the  removing ;  that  he  did  not  desire  them 
to  go  with  the  sist,  unless  they  had  a  mind 
tbenaselves ;  and  they  chose  to  go ;  but  the 
paunel  himself  did  not  go  along.  Qepones, 
that  he  received  a  second  letter  from  tbe  pan- 
uel  of  date  the  14th  of  May,  desiring  him  to 
attend  next  day  at  the  ejection ;  but  that  he 
declioed  tbe  same,  because  he  did  not  care  to 
disoblige  Glenure.  Depones,  that  he  saw 
^llan  Breck  Stewart  at  Aucharn  the  1st  of 
May ;  and  when  the  deponent  left  Aucharn 
next  day,  he  letl  him  there :  that  he  h9ard 
Allaa  Breck  say,  that  he  thought  it  hard  that 
Glenure  should  remoTe  the  tenants  upon  the 
estate,  of  Ardshiel ;  when  he  did  not  remove 
those  of  Mamore.  Depones,  tr\at,  in  the  be- 
Kiaoing  of  April  having  met  Allan  Breck 
Stewart,  be  told  the  deponent,  that  he  heard 
that  colooel  Crawfurd  was  endeavouring^  to 
take  him  up  as  a  deserter ;  but  that  he,  Allan 
Breck,  had  surrendered  himself  in  1746  to  sir 
Robert  Meozies,  as  a  justice  of  peace.    De- 

racter  to  be  extren^ely  good.^-The  clerk  how- 
e? er  was  forbid  to  mark  any  thing  said  by  the 
witnesses,  relating  to  the  goodness  of  the  pan- 
nel's  moral  character. — ^The  doctrine  wbicb 
bis  grace's  words  import,  springs  from  the 
scarce  of  party  violence;  which  regards  a 
man  of  different  principles  as  a  monster  in 
every  respect.  But,  thank  God!  the  expc« 
rienceof  late  years  has  banished  it  from  life: 
nor  will  the  world  learn,  without  a  mixture  of 
pity  and  indignation,  that  it  has  once  more 
dared  to  rabe  its  head  in  so  solemn  a  place, 
and  on  so  important  an  occasion.  Surely  his . 
ffrace  could  have  recollected  itistances,  per- 
naps  in  the  circle  of  his  own  acquaintances,  if 
not  among  bis  creatures,  w  lie  re  political  prin- 
ciples, of  a  different  turn  formerly,  are  no  bar 
to  trust  and'  favour  now :  in  the  distribution  of 
which,  it  will  not,  I  hope,  be  said,  that  moral 
character  is  totally  disregarded.— Remarkable 
was  the  reflection  of  the  poor  pannel  himself 
00  this  strange  occasion ;  who  said  to  his  agent, 
— *  It  is  all  over  now ;  ray  lawyers  need  give 

*  themselves  no  further  trouble  about  me :  my 

*  doom  is  as  certun  as  if  it  were  pronounced. 
'  I  always  dreadea  ibis  place,  and  tne  influence 
^  that  prevails  in  it :  but  this  outdoes  all.    God 

*  forgive  him.'  *>    Suppjement,  &c. 

See  a  I^ote  iu  p.  ;}3 ,  of  tbi?  Volume. 
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pones,  that  in  tlie  beginning  of  April,  tbe  de- 
ponent saw  Allan  Breck  Stewart  at  Callart: 
that  be  did  not  appear  to.be  skulking:  thi^t 
when  he  saw  him  first,  he  was  dressed  in  a 
French  habit :  that  on  the  Ist  day  of  May, 
when  be  saw  him  at  Aucharn,  be  was  in  a 
short  black  highland  coat  with  white  buttons 
and  trowsers,  and  said  be  had  come  frona 
Rannoch.  Cattsa  scientia  patet.  And  this  is 
truth  as  he  shall  answer  to  God. 
(Sighed) 
Argyll.  Charles  Stewart. 

Duncan  Maccoll  in  Ardsbiel,  aged  30  years 
and  upwards,  married,  being  sworn,  purged 
and  examined  ut  supra^  by  Mr.  Alexander 
Campbell,  minister  at  Inverary,  sworn  inter- 
preter, depones,  That  on  his  and  others  beinff 
warned  to  remove  from  the  lands  of  ArdshieH 
as  at  Whitsunday  last,  be,  for  his  part,  had  no 
intention  other  than  to  submit  to  the  warning, 
till  a  paper  was  procured  from  Edinburgh, 
which  he  heard  read  by  Charl^  Stewart,  notar 
at  Aucharn,  as  on  a  day  he  was  there,  being 
along  with  bis  neighbours  advertised  to  meet 
there:  that,  wheu  the  notice  was  given  for 
this  meeting,  be  was  not  at  his  own  house; 
but,  on  his  return,  bis  wife  toFd  him  such  a 
message  was  sent,  and  that  advice  was  come 
from  Edinburgh  to  direct  those  wbo  were 
warned  to  remove,  to  continue  in  their  posses^- 
sion :  that  on  his  coming  to  Aucharn,  ne  does 
oot  remember  whether  tbe  paper  was  read  to 
bis  presence,  but  is  positive  be  and  bis  neigb- 
hours  were  told  by  Charles  Stewart,  notar,  and 
the  pannel,  that  the  paper  contained  advice,  as 
above,  on  wbicb  they  should  go  to  ask  the 
lands  from  Glenure ;  and  to  he  cautious  in  their 
oonduct,  as  they  were  to  swear  about  tbeSr 
being  faithful  and  peaceable  tenants.  De- 
pones,  til  at  he  gave  no  allowance  or  mandate 
to  the  pannel  to  make  any  application  at  Edin- 
burgh against  the  removing :  that,  before  be 
heard  any  thing  of  this  paper  from  Edinburgh, 
he  had  engaged  to  serve  as  bouman*  to  tbe 


*  "  A  bouman  is  a  kind  of  tenant  or  servant 
(not  a  herd)  in  the  Highlands  ot  Scotland,  that 
is  placed  open  a  grass  room  or  form,  with  a 
stocking  of  cattle,  &c.  from  the  master;  and 
is  aooountable  to  him  for  the  value  of  the  first 
stocking,  and  the  produce  of  it,  at  the  yearly 
rate  of  such  a  number  of  calves,  kids,  lambs, 
stones  of  cheese,  butter,  &c.  He  is  always  a 
man  of  substance,  and  able  to  maintain  his  fa- 
mily well,  that  is  thus  empH>yed."  Supple- 
ment to  the  Trial  of  James  Stewart. 

Tbe  kindness  of  Mr.  Walter  Scott  has  fur- 
nished me  with  tbe  following  more  full  and  ex- 
act account  of  the  bouman  or  bowman : 

"  The  poverty  of  the  yeomanry  and  peasants 
Scotland  introduced  a  mode  of  cultivating 
tbe  land,  now  fortunately  only  known  in  oqr 
law  books  ^  when  the  landlord  furnished  th^ 
tenant  with  the  implements  ofbusb^indry,  the 
cattle  for  labour,  tbe^seed  eoro,  andi'otber  stock 
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ieoanU  Glenare  was  to  totrodace;  bat  that,  on 
beariDff  of  the  paper  from  Edinburgh,  be  pre- 
ferred Keeping  by  bis  Deigfaboara,  as  he  con- 
sidered the  being  continued  in  possession,  did 
the  law  support  him  in  it,  more  beneficial  to 
him.  Deponte,  that  the  procuring  the  paper 
At  Edinburgh  cost  him  no  money.  Causa 
McUntia  patet.  And  this  is  truth,  as  be  shall 
answer  to  God.  And,  being  interrogate  for 
the  pannel,  depones,  that'^it  was  in  company 
with  the  rest  of  his  neighbours,  heweni  to 
Adcharn,  and  went  along  with  them  likewise 
in  company  from  Auoham  to  Gleuure,  along 
with  the  notar ;  and  that  he  remembers,  be- 
fore they  left  Aucham,  the  pannel,  in  general, 


Trial  ^  James  Sigwart, 
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/  necessary  to  carry  on  the  farm,  the  tenant  only 
contributing  his  labour ;  the  produce  or  return 
beini^  divided  between  them.  This  species  of 
location  was  called  by  the  name  of  $leU-how^ 
lor  which  various  etymologies  have  been  as- 
signed. Something  of  this  kind  subsisted  to  a 
late  date  in  the  Highlands,  where  a  cottager 
unable  to  purchase  a  cow  or  horse  to  stock  his 
croft,  was  furnished  with  one  by  the  landlord 
on  condition  of  sharing  in  profit  These  were 
called  by  the  old  word  bowmen ;  and  such  a 
person  seems  to  have  been  the  bowman  of  Ril- 
lisnacoan  in  the  trial  of  James  Stewart."  [See 
the  deposition  of  Alexander  Stewart  the  pack- 
man, tn/ra.] 

*  With  Mr.  Scott  agrees  Dr.  Adam  Smith, 
who,  speaking  of  the  metayers  of  France,  de- 
scribes them  as  Mr.  Scott  describes  the  bow- 
men, and  says,  «« that  at  the  time  in  which  he 
wrote,  a  like  sort  of  tenants  still  snbabted  in 
some  districts  of  Scotland,  where  they  were 
called  steel-bow  tenants."  See  Wealth  of  Na- 
tiensy  vol.  a,  book  9,  c.  S,  pp.  90,  et  seq. 

In  Jamieson  I  find  not  either  of  the  words 
bonman,  bowman,  or  steil-bow,  but  he  inaerts 
steelbow  goodt,  which  he  defines  thus:  **  Those 
goods  on  a  farm  which  may  not  be  carried  off 
by  a  removing  tenant  as  being  the  property  of 
the  landlord."  i*    i     / 

And  the  first  authority  which  be  cites  is  the 
following:  ••  Till  towards  the  beginning  of  this 
eeotary,  landlords,  the  better  to  enable  their 
tenants  to  cnltivate  and  sow  their  farms,  fre- 
^foeatly  delivered  to  them  at  their  entry  corns, 
etvaw,  cattle,  or  instruments  of  tillage,  which 
l^ot  the  name  of  steelbow  goods,  under  condi- 
tion that  the  like  in  quantity  and  quality  should 
be  redelivered  by  the  tenants,  at  the  expiration 
of  the  lease."    Erskioe's  losUt.  book  9,  t  6, 

But  Mr.  Walter  Scott  farther  informs  roe, 
that  in  the  Highlands  a  common  herd,  who 
takes  care  for  numerous  owners  of  their  beasts 
feeding  on  extensive  unenclosed  pastures,  is 
denommated  the  bovman ;  and  qu.  if  that  be 
not  in  this  place  the  meaning  of  the  word.  See 
the  phrase  <  serve  as  bonman  to  the  tenants,' 
r«P^^  in  the  foUowiiig  dfyoiUiMi  of  Mac 


told  them,  they  might  follow  the  advice  given 
them,  or  not,  as  they  should  see  cause ;  and 
that,  uoon  their  arrival  at  Glenure,  all  that  he 
rememoers  was,  that  they  took  protests  with 
money  in  the  notar's  bands,  against  Glenare. 
And  this  is  also  truth,  as  he  shall  answer  to 
God.  (Signed) 

Ja.  Fxrouson.  Alex.  Campbeix. 

John  MaecombUh  in  Ardshiel,  aj^  43  years,, 
married,  sworn,  pursed  and  examined  ut  tupra^ 
by  the  above  Mr.  Alexander  Campbell,  sworn 
interpreter,  depones.  That  he  was  warned  with 
the  rest  of  the  tenants  to  remove,  as  at  last 
Whitsunday,  and  meant  to  submit  to  it,  and 
therefore  agreed  with  the  tenants  to  be  intro- 
duced to  serve  them  as  bouman  ;  but  on  his 
being  called  to  Aucham,  by  a  message  in 
Charles  Stewart  the  noturv's  name,  and  bear- 
ing the  advice  from  Edinburgh  explained 
there,  and  that  there  were  some  hopies  the 
government  would  allow  them  to  sit  still,  if 
they  continued  peaceable,  he  chused  to  keep 
by  this  chance  with  his  neighbours;  upon 
which'  he  went  along  with  them  to  Glennre, 
and  asked  to  be  continued ;  and  got  for  abswer, 
that  the  application  was  too  late,  the  lands  be- 
ing set  to  others ;  upon  which  be  joined  with 
his  neighbours  in  takmg  a  protest  in  the  hands 
of  the  notary.  Depones,  that,  as  to  the  agree* 
ment  betwixt  him  and  the  incoming  tenants, 
when  he  undertook  to  be  their  bonman,  he 
heard  both  Glenure  and  these  tenants  say,  that 
it  was  by  Glenure's  advice  thst  this  was  done. 
Depones,  that,  as  Duncan  Maccoll  and  he 
agiVed  at  the  same  lime  to  be  bouman  to  the 
incoming  tenants,  so  he  heard  Glenure  say, 
that  it  was  his  advice  te  the  person  who  was  to 
employ 'Duncan  Maccoll,  to  take  him  as  his 
bouman.  Depones,  that,  on  his  being  wam- 
ed^  he  advised  with  the  pannel  how  to  behave : 
that  he  did  not  pretend  to  direct :  that  an  ad- 
vice in  law  should  be  asked :  that  he  hoped 
the  king,  and  those  employed  bv  him,  would 
continue  the  former  possessors,  they  behaving 
dutifully ;  and  that,  on  his  being  advised  by 
the  pennel  to  have  patience,  he  resolved  to 
wait  the  issue:  that  likewise  the  pannel  ad- 
vised him,  if  better  could  not  be  made  of  it,  to 
endeavour  to  get  a  sub- set  from  the  incoming 
tenant;  and  that  the  pannel  advised  him,  and 
others  concerned,  to  qualify  to  the  government. 
Depones,  that  he  told  the  pannel,  that  if  the 
law  countenanced  the  continuing  them  in  their 
possession,  be  would  rather  cbuse  it.  Depones, 
that,  on  the  day  be  and  his  neighbours  went  to 
Glenure,  the  pannel  left  them  to  the  freedom 
of  their  own  choice,  whether  to  follow  tbe 
purpose  of  the  advice  from  Edinburgh,  or  not ; 
only  it  was  bis  opinion,  that  they  had  a  chance 
of  being  continued  In  their  possessions,  they 
behaving  themselves  in  all  respects  dutifully, 
and  go  and  ask  the  lands  of  Glenure.  Depones, . 
that  he  does  not  remember  that  tbe  advice 
from  Edinhuivh  cost  him  any  money,  wt  that 
any  was  asked  of  him ;  hot  that  some  accounts 
wcraaltiiatli«i»bctwix  bin  and  tht  pumtl. 
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DqiODCf,  that  he  coDtinaed  witH  the  rest  of 
the  leiiaDtfl  about  the  ptnoel,  till  they  were 
desired  by  him  to  leave  him,  as  he  could 
take  care  of  himself,  and  was  to  go  home; 
and  that  he  does  not  remember  to  have  heard 
'Glenure*8  name  mentioned  all  the  white ;  and 
that  this  happened  on  occasion  of  Glennre 
and  the  pannel's  meeting  at  Kintalline :  that 
he  is  not  positive  as  to  the  time,  but  thinks  it 
was  the  last  night  of  the  old  year.  Depones, 
that  he  heard  Glennre  went  next  day  to  the 
pannel's  house,  and  dined  there.  Cmaa  Bei- 
tutus  patet.  And  this  is  trnth  as  he  shall  an- 
swer to  God,  (Signed) 
P.  Gbant.  Albx.  Campbell. 

John  MaeeorquodaUf  late  in  Lettermore, 
DOW  in  Ballachelish,  aged  SO  and  upwards, 
married,  aworo,  purged  and  examined  ui  tupra, 
by  the  said  Mr,  Alexander  Campbell,  sworn 
interpreter,  depones,  That  the  last  night  of  De- 
cember last,  he  was  present  at  KinUlline,  as 
Glennre  and  the  pannel,  with  some  other  com- 

By,  met;  when,  aAer  drinking  a  while,  from 
]  words  it  was  apprehended  a  quarrel  would 
e ;  to  prevent  which,  the  deponent  with 
i  othera,  carried  out  the  pannel,  who  seem- 
ed unwilling  to  part  with  Glenure,  as  he  ex- 
oected  Glennre  would  go  that  night  to  his 
house :  that  the  deponent  .heard  that  Glenure, 
though  he  declined  to  go  with  the  pannel  that 
night,  yet  he  proposed  to  breakfast  with  him 
aext  morning:  that  the  deponent  was  in  com- 
pany with  the  pannel,  and  followed  him  at 
some  distance  from  the  house  of  Kintalline ; 
and  that  all  the  while  he  was  in  the  pannePs 
company,  he  heard  nothing  of  Glenure;  only 
the  pannel  was  disobliged  at  being  separated 
from  him,  and  said,  that  if  tliey  about  him 
had  kept  oflT,  Glennre  and  he  would  be  good 
friends  before  they  would  part  Depones, 
that,  when  he  was  warned,  and  consequently 
like  to  want  lands,  he  was  talking  of  his  situa- 
tion to  the  pannel,  being  poor,  and,  in  his  own 
apprehension,  unable  to  bear  the  expence  of  a 
law  suit,  did  not  propose  to  follow  the  matter 
in  that  way  t  that  being  asked  a  sight  of  the 
warning,  be  gave  it  to  the  pannel,  but  did  noi 
desire  any  advice  in  law  should  be  a.ske<l  about 
it,  having  some  dependence  on  his  innocence, 
and  not  being  concerned  in  any  of  the  troubles 
in  that  oountrr.  And  being  interrogate  for  the 
pannel,  whether  the  pannel  had  advised  him, 
the  deponent,  to  engage  as  bouman  in  Letter- 
nuMTe,  If  better  gouU  not  be  provided  for  him, 
depones  negative.  Cau§a§cUnti^patei,  And 
this  is  truth  as  he  ahall  answer  to  God. 
(Signed) 

P.  Gaavr.  Albx.  Campbbll. 

EtDon  Maeintyre  in  Duchelly,  late  herd  in 
Gleoduror,  aged  90  years  and  upwards,  un- 
married, sworn,  purged  and  examined  ut  tupra^ 
by  Mr.  Archibald  Campbell  of  Stonefield, 
sworn  interpreter,  depones,  That  he  engaged  to 
be  herd  to  Mr.  Campbell  of  Ballieveolan,  in 
the  farm  of  Glendoror,  for  the  year  1751 ;  and 
that  the  day  after  hv  entovduito  his  serrice 


there,  the  pannel  challenged  him  for  accepting 
thereof,  and  told  him,  that  he  would  be  fit- 
sides*  wich  him,  sooner  or  later,  for  doing  it ; 
and  that  if  he  did  not  meet  with  resentment 
himself  in  his  life-time,  others,  such  as  his 
friends,  might  meet  with  it  after  his  death. 
Depones,  he  never  was  in  the  pannel's  service. 
Caiua  Mcientie  patet.  And  thiif  is  troth,  as  he 
shall  answer  to  God;  and  depones  he  cannot 
write.  (Signed) 

Abotll.  Arcb.  Caicpbell. 

Alexander  CampbeUin  Tynaiuib,  aged  fifty 
years,  married,  sworn,  purged  and  examined 
ti^  ftipro,  depones.  That,  in  the  end  of  April 
Isst,  the  pannel  called  at  the  deponent's  house 
in  the  morning,  to  have  his  horse  corned ;  and 
having  called  for,  and  got  a  dram,  which  was 
afterwards  set  down  upon  the  table,  one  Mac* 
laren,  a  merchant  in  Stirling,  who  had  k>dged 
with  the  deponent  the  night  before,  being  pre* 
sent,  asked  the  pannel,  if  he  would  not  help 
the  deponent  to  a  dram  ?  And  the  pannel  an- 
swered, he  did  not  know  any  thing  that  h# 
would  help  the  deponent  or  any  of  his  name  to, 
if  it  was  not  to  the  gibbet.  The  deponent  aii» 
swereil,  that  that  was  not  a  comfortable  expres- 
sion to  him,  that  it  seems  if  any  of  them  were 
at  the  gibbet,  the  pannel  would  draw  down 
their  feet ;  and  the  pannel  replied,  that  of  aome 
of  theui  h^  would,  and  some  of  them  he  wouhl 
not :  that  then  the  deponent  said,  that  Glenure, 
as  he  supposed,  was  the  man  of  the  name  with 
whom  the  panne]  had  the  greatest  quarrel,  and 
the  deponent  did  not  kno«%  any  good  cause  the 
pannel  had  for  it :  upon  which  the  pannel  an* 
swered.  That  if  Glenure  had  uaed  thedepo. 
nent  as  ill  as  he  had  used  him,  the  pannel,  by 
turning  him  out  of  his  uoKsesaion,  he  would 
have  no  leas  quarrel  wiib  him  than  be  bad : 
and  tlte  deuonent  replied,  That  that  was  no 
just  cauiie  or  quarrel ;  for  tliat  it  the  pannel  had 
a  tack  of  his  farm,  Glenure  could  not  turn  liim 
out;  and  the  depiment's  wife  was  also  present 
at  this  conversation.  And  beiug  interrogate 
tor  the  pannel,  whether  the  deponent  theifc 
thought  him  serious,  and  in  earnest,  or  that  it 
was  ouly  a  joke  ?  depones,  that,  atthattimoi 
he  thought  it  proceeded  from  malice.  And 
being  further  interrogate  for  the  panpei,  de« 
pcmes,  he  was  at  that  time  perfectly  sober*  ' 
Depones,  that  all  they  drank  was  a  gill  of 
aquaviise,  of  whidi  the  deponent  got  a  part. 
Causa  tcientiit  paiet.  And  this  is  truth,  as  he 
shall  answer  to  God,  (Signed) 

P.  Gbant.  Alex.  Campbbll.  . 

Eufan  Murray^  vintner,  at  west  end  of  Loch* 
earn,  aged  thirty-four  years,  married,  sworn, 
purged  and  examined  ut  supra,  depones.  That, 
in  April  last,  the  pannel  and  Colin  Madaren, 
merchant  in  Stirling,  came  to  the  deponent's 
house,  and  the  pannel  told  the  deponent,  that 
Glenure  had  warned  awsy  several  families  ia 


*  I  believe  the  ordinary  expression  is  to  he 
upsida  with.  Both  stem  to  correspond  with 
the  Boglish  ndgmr  phraie  of  6etng  <oeii  mitk. 
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Ardshiel's  estate  to  remove ;  and  that  he  waa 
intbnned,  that  none  of  the  factors  on  the  for- 
feited estates  bad  power  to  remove  the  tenants ; 
»nd  that  he  was  goii)^  to  Edinburgh  to  take 
ailvioe  of  lawyers  about  it;  and,  if  he  bad  not 
that  power,  that  the  panucl  would  apply  for 
•uspensioo.in  his  own  name,  and  in  name  of  the 
rest  of  the  tenants;  and,  the  conversation 
turning  upon  ail  officer  of  the  army,  that  was 
brand^  with  cqwardice,  and  hail  been  broke  on 
thai  account,  the  nannel  said,  that  he  bad  rea- 
lon  to  say  that  Glenure  was  as  great  a  coward 
as  that  officer;  for  that  be,  the  paone},  bad 
cballenffed  bim  to  t^ht  him,  wbicb  Glenure 
declined;  and  desired  the  deponent  to  teU 
Glenure,  that  be  had  told  hinvo ;  but  the  Ae- 
fonent  answered,  That  be  would  not  carry  any 
such  message  trom  one  gmlleman  to  another  ; 
and,  from  tbeoeaversatioa,  the  deponent  ander^ 
stood,  that  the  arms  >witb  which  the  panne! 
had  challenged  GleniH^  to  figbt,  was  with 
^sUds.  ^  And  being  interrogato  for  the  pannel, 
depones,  that  he  thoogbl  the  uannel  was  a 
little  concerned  with  drink.  Causa  tcientia 
fiatet.    And  this  is  troth,  as  be  shall  answer  to 


God. 


P.Grant. 


(Signed) 

£wAN  m 


lURRAY. 


Colin  Muclareny  merchant  in  Stirling,,  aged 
tweoty-two  years,  nnmanfed,  sworn,  purged 
and  examined  nt  iupra^  depones,  That,  in  the 
month  of  April  last,  the  deponent  happened  to 
lodge  in  the  house  of  Alexander  Campbell  in 
Tynaluib  a  night,  and  in  the  morning  about 
Due  o'clock  the  pannel  alighted  there ;  and 
baviag  breakfasted  and  got  a  dram,  the  depo- 
nent understanding  that  the  pannel  was  gomg 
'  the  same  road  with  bim  towards  Stirling,  de- 
sired the  paanel  to  give^the  landlord  a  dram, 
that  they  asight  go  on  their  journey ;  that  the 
panuel  answered.  That  he  did  not  think  he 
i^bonld  help  the  landlord,  or  any  of  his  name, 
to  a  dram,  or  any  thing  else,  if  it  was  not  to 
the  gibbet :  that  he  had  mentioned  to  the  land- 
lord, that  Glenure  bad  warned  him  to  remove 
irom  his  possession  in  Ardshiel ;  therefore  the 
landlord  answered,  that  it  seemed,  if  they  were 
OB  the  gibbet,  the  pannel  would  draw  down 
their  feet ;  and  he  supposed  it  was  on  GItoure's 
aooouat;  to  which  the  pannel  answered,  he 
oottld  not  say  but  it  was ;  upon  which  the  pan^ 
net  and  landlord  entered  into  an  altercation  to- 
gether touching  the  justice  of  that  removing  ; 
and,  as  the  deponent  had  no  concern  in  the 
matter,  be  took  little  notice  to  what  passed. 
Depones,  that,  upon  the  landlord's  using  the 
above  expression,  that,  if  they  were  on  the 
ffibbet,  the  pannel  would  draw  down  their  feet, 
tne  pannel's  answer  was  in  these  words,  That 
he  did  not  chuse  to  be  an  executioner,  but  he 
could  draw  down  sqme  of  them.  Depones, 
that  from  Tynaluib  the  pannel  and  deponent 
proceeded  op  their  journey,  and  about  eleven 
o'clock,  or  mid- day,  came  to  the  house  of 
Swan  Hoiray,  tha  preoedioy  witness:  that 
thera  the  pannel  agiin  complained  of  Glennre's 
remoring  him  ^  tiU  bioiy  it  wa«  ont  Camp- 
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bell  that  was  to  succeed  in  his  room :  that  he 
did  not  know  any  reason  for  Glenure*is  using 
him  so,  for  that  ihey  were  cousins:  and,  upon 
the  deponent's  saying,  that  possibly  it  was  none 
of  Gleuure's  fault,  and  that  he  could  not  help 
it,  the  pannel  said,  be  did  not  know  any  busi- 
ness that  either  the  exchequer  or  the  factors 
had  tQ  turn  out  tenants,  while  they  paid  their 
rent ;  and  said,  that  he  was  going  to  Edinburgh 
to  get  a  suspension  of  the  decreet  of  removing. 
Depones,  that,  having  left  Ewan  Murray^s 
house  together,  and  the  said  Ewan  in  company 
with  them,  Ihe  conversation  turned  upon  an 
officer  in  the  army,  who  had  been  broke  for 
cowardice  ;  and  (he  deponent  said,  he  was  sur- 
prised with  it ;  for  that  that  officer,  as  the  de- 
ponent heard,  had  not  declined  to  accept  of  a 
challenge  to  fight  from  Glemire ;  ttiat  tbere- 
apon  the  pannel  said,  that  be  esteemed  that 
officer  a  better  man  than  Glenure:  and  Ewan 
Murray  having  cwttradicted  bts  being^  so  good 
a  man  as  Glenure,  the  panuel  said,  that  he 
knew  the  contrary ;  for  tJiat  he  hiniself  bad 
given  Glenure  a  challenge  to  fight  him,  vvhicb 
Glenure  declined  ;  and  desired  Ewan  Murray 
to  tell  Glenure,  that  he  would  fight  him  when 
be  would ;  but  Ewan  Muntiy  declined  to 
carry  such  a  message.  De|)OBes,  that,  aAer 
parting  with  Ewan  Murray,  in  the  course  of 
their  journey  the  deponent  found  that  the  re- 
moving was  much  at  the  pannel's  heart ;  and 
the  deponent  endeavoured  idl  he  eoutd  to  divert 
the  conversation  to  another  subject:  that  the 
pannel  told  him,  that,  if  be  faileil  in  bis  sus- 

eMsion  at  Edinburgh,  he  would  carry  it  to  the 
ritiah  pariiament ;  and,  if  he  Jailed  there, 
told  him,  after  a  littla  pause,  and  with  an  em- 
phasis,  that  he  behoved  to  take  the  only  other 
remedy  that  remained.  And  heinj^  interrogate 
for  the  pannel.  depones,  that,  during  the  con- 
versation in  Caropbsirs  house,  above  deponed 
upon,  the  deponent  at  first  thought  that  the 
pannel  had  been  in  joke ;  but  afterwards  it  was 
like  to  become  very  serious  j  for  the  landlord 
and  he  came  to  pretty  high  words  together : 
and  being  further  interrogate  tor  the  pannel, 
depones,  that  ha  did  not  think  the  pannei 
drunk,  either  in  Campbell's  house,  or  in  Ewan 
Murray's  boose  ;  but,  after  leaving  Murray's 
house,  they  drank  two  or  three  drams  at  a 
dram- house;  and  after  that  the  deponent 
thought  him  much  concerned  with  liquor;  and 
it  was  after  toking  thesedrams  that  the  con  versa* 
tion  between  Murray  and  the  pannel,  vTith  re- 
spect to  challenging  Glenure,  happened.  Ami 
depones,  that  tbey  had  rode  several  miles  toge- 
ther, hdbre  the  conversatbn  about  the  Bniisb 
parliament ;  and  the  deponent  thought  htm  even 
then  still  concerned  with  drink.  Cau$a  scien- 
tia  patet.  And  this  is  truth,  as  lie  shall  an- 
swer to  God.  (Signed) 
CoLi 


P.  Grant. 


JOLIN  MACUkREN. 


John  Mort  Maccoll,  late  servant  to  (he  pan- 
nel, aged  thirty-seven,  married,  witoess  cited, 
solemnly  sworn,  purged  and  examined  by  the 
sworn  interpretor  abore-naffled,  depones,  Thai 
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he  was  preMni  at  a  conTmation  that  happened 
betirixt  the  pannel,  John  Beg  and  Dagald  Mac* 
cotis,  both  serTants  to  the  paQDel,  in  the  pan- 
oePs  brewhonae  at  Aucharn,  before  day-light 
upon  a  morning,  about  Yule  last,  as  the  depo- 
nent best  remembers:  that  the  deponent  was 
tbeo  employed  in  distilling  the  second  draught 
of  a  brewmg  of  aqoavitae;  and  the  pannel 
ordered  the  deponent  to  gi?e  him  and  the  peo- 
ple present  a  dram,  which  the  deponent  did : 
that  the  pannel  said,  Glenure  would  not  take 
the  rent  from  the  tenants  of  Aucharn,  part  of 
the  Ardshiel  estate,  becauae'they  had  given  the 
pannel  some  bear,  which  Glenure  alledged  they 
ou^t  to  have  paid  him :  that  the  pannel  com- 
plained irwas  hard  to  refuse  the  rent  in  naoney 
from  the  tenants  in  a  scarce  year;  and  oh- 
served,  that  it  would  be  of  no  great  consequence 
to  him,  the  pannel,  though  he  should  pay  back 
the  bear,  in  comparison  to  what  it  would  be  to 
the  tenants  for  subsequent  years,  in  case  they 
Were  obliged  to  pay  their  farm  bear  and  meal ; 
and  said,  the  tenants  or  commoners  were  likely 
to  be  rery  ill  off;  for  if  Qlenure  went  on  in  the 
way  he  then  did,  it  was  likely  he  would  be  laird 
of  Appin  in  a  very  short  time;  and  that  he 
kneir  once  a  set  of  commoners  in  Appin,  who 
wonid  not  allow  Glennre  to  go  on  at  such  a 
rate:  to  which  the  deponent  and  the  rest  an- 
swered, that  they  knew  no  commoners  in  the 
country  that  conid  Strive  or  contend  ^ith  Gle- 
nure in  that  manner.  Depones,  that  he  had 
no  conversation  with  the  said  John  or  Ducnitd 
Maccolls  that  day,  nor  any  time  thereafter, 
about  the  import  of  the  above  communing. 
Depones,  that  in  seed-time  last,  when  they 
were  harrowing  the  tath afield  in  Aucharn,  bein^ 
the  very  day  that  James  Stewart  went  for 
Edinburgh,  Allan  Breck  Stewart  came  to  the 
deponent,  and  the  said  Dngald  Maccoll,  as  they 
Were  yoking  the  horses;  and  the  deponent, 
having  asked  him  some  questions  about  France, 
said,  be  did  not  see  any  of  the  people  that  went 
over  there,  come  back  m  so  good  a  way  as  they 
went  over :  to  which  Allan  Breck  replied,  that 
they  came  back  better  than  they  went ;  and 
that  they,  meaning  the  people  of  Appin,  might 
be  mnch  better,  if  they  were  worth  themselves : 
npon  the  de[ionent's  answering,  that  he  did  not 
see  how  that  could  happen,  Allan  Breck  an- 
swered, if  they,  the  commoners,  were  worth 
themsdves,  %!My  could  keep  out  Glenure,  and 
hinder  him  from  oppressing  them ;  in  which 
case,  they  would  not  be  banished  from  their 
natural  possessions ;  and,  upon  the  deponent's 
answering,  he  did  not  see  how  any  body  could 
pretend  to  strive  or  struggle  with  Glenure  in 
that  way,  as  he  bad  the  laws  of  the  king  and 
oonntry  for  him,  and  nobody  to  support  or  take 
tbem  by  the  band,  after  their  so  doing ;  Allan 
said,  he  had  it  in  his  power  to  save  or  protect 
any  body  that  would  put  Glenure  from  tramp- 
ling apon  the  country  in  the  manner  he  then 
did.  And,  being  interrogate  for  the  pannel, 
what  dress  the  Mii(|  Allan  Breck  used  to  wear, 
^hcn  be  saw  him  at  Aucharn  ?  depones,  that 
be  always  aaw  him  wear  a  blue  side  coat,  red 
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trafotebat,  and  black  breeches,  with  a  hat  and 
fWstber,  except  twice  that  be  a^w  him  in  a 
Mack  short  coat,  with  white  metal  bnttons. 
The  first  time  he  saw  bim  with  the  said  short 
coat,  wa%,  when  the  paAnel  was  at  Edinburgh  ; 
and  the  said  Allan  Breck  told,  he  was  going  to 
Rannoch,  and  actually  went  away,  and  stayeH 
several  dajrs ;  and  the  other  was  upon  Monday 
the  11th  day  of  May  last,  when  he  aaw  the 
said  Allan  Breck  come  to  Aucharn  dressed  in  bis 
long  dothes,  and  camedhreetly  where  the  pan- 
nel, Allan  bis  son,  John  Beg  Maccoll,  and  tbn 
deponent,  were  covering  potatoes:  that,  when 
Allan  came  up,  they  were  resting  themsetvea^ 
and  sitting  by  one  another  e  that  Alhni  Breok 
sat  with  them;  and  ail  the  conversation  that 
tbfrd^ponent  noticed  was,  some  queationfrabont 
the  welfare  of  the  people  of  Glencrearan :  an4 
that  he  did  not  observe  the  pannel  have  any- 
private  conversation  with  the  said  Allan  Breck  % 
for  that,  a  rery  little  time  after  Allan  Brock's 
arrival,  the  pannel  had  a  message  to  meet  Mr. 
Campbell  of  Airds  at  Ked ;  and  that  tbia 
happened  after  mid -day :  that  the  pannel  im*> 
mediately,  upon  receiving  the  above  message, 
went  away  in  order  to  meet  Afrds:  ami  thatno^ 
body  went  alon^  with  the  pannel,  Allan  Breck 
havmg  stayed  with  them :  that  a  little  tbereafter, 
theideponerft,  Allan  Stewart  the  pannd*s  son,  and 
John  Beg  Maccoll,  went  to  cover  potatoes  at  m 
greater  distance  from  the  pannd's  bouse;  that 
Allan  BiiBck  stayed  behind;  and,- some  time 
tbereafler,  Allan  Breck  came  where  they  were 
working,  dressbd  in  a  black  shott  coat  With 
white  metal  buttons  and  bladk  breedied,  and 
wrought  with  them  in  covering  potatoes.  De- 
pones, that  the  deponent  came  TCfry  early  upon 
Tuesday  morning  to  the  pannd's 'son,  and 
fotmd  the  servants  getting  np  :  that  the  depo- 
nent went  to  Aucharn,  at  about  a  qaarter  of  a 
mile's  distance,  for  a  slaughter-spade ;  tfnd,  aa 
he  was  retarnmg  from  thence;  b'e  met  the  pan- 
nel gaing  for  Appin's  honse;  and  when  h^ 
came  to  the  pannePs  honse,  he  saw  Allan  Dreck 
silting  in  a  room,  dressed  in  the  black  short 
coat,  combing  his  hair.  Depones,  he  n^er 
saw  the  aaid  Allan  Breck  at  work  any  «f  tht 
times  he  saw  him  at  Aucharn,  except  covering 
the  potatoes  upon  (he  Monday  evening  aa 
afbresaid.  Onua  tcientia  pateL  And  this  it 
the  tmth,  as  he  shall  answer  to  God. 
(Signed) 
Ja.  Fergvson.  ARCH.'CMmiBIX. 

Dugald  Mticcotly  servant  to  the  pannel,  nn- 
marrted.  aged  24  years,  witness  cited,  swofn, 
purged  and  examined  ut  tupra,  by  the  fore- 
named  sworn  interpreter,  depones,  That -In  the 
latter  end  of  winter  last,  about  day-break,  tbn 
deponent  was  alongst  with  the  )rannel,  in  hia 
brew- house  at  Aucharn,*  in  company  with  Jahn 
More  Maccoll,  and  Jolm  Beg  Maccoll,  both 
servants  to  the  pannel :  that,  after  taking  A 
dram  of  whisky,  the  conversation-  fell  upon 
the  tenants  of  Aucharn,' a  part  of  theinrfeiMd 
estate  of  Ardshiel ;  and  (liat  it  was  then  i 
tioned,  that  they  were  in  use  to  pay  some  I 
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v^smI  as  ftttof  their  imt:  that  the tenantf 
«rtfcc  wM  Ipwa  of  Ancharn  bad  paidthe  bear 
to  Ihrf  f*"^  ib«r  were  io  nae  lo  pay,  and  made 
«0er  ef  BMsey  for  tbal  and  tbe  rest  of  tbe  rent 
ae CImutc, the  factor;  aod  that  GlaDore  re- 
fcied  io  take  ibe  moneVy  iosistiog  to  bare  tbe 
vietaal  paid  in  kiod  aa  fonnerly  :    upon  which 
the  paaoel  faid,  that  GteDure  was  like  to  hurt 
liini,  the  aaid  Jannes  Stewart,  aa  much  aa  was 
IB  hit  power ;  for,  aa  the  tenanta  bad  paid  him 
tbe  bear  in  nae  to  be  paid  oat  of  that  fiirm,  aod 
turoed  it  to  bia  owo  nae,  be  would  be  obliged 
4o  aoawer  to  Gleoore  for  that  artiole  of  tbe  reot ; 
hoiaddcd,  that  that  waa  not  tbe  worst  of  it,  and 
that,  if  he,  Gleaore,  went  on  in  tbe  same  way, 
it  waa  likely  he  wooM  in  fire  years  be.  laird  of 
Appin ;    and,  opon  the  deponent  aod  tbe  aaid 
John  More  and  John  BegMaocolPa  sayinf^, 
lhat|  that  wag  likely   to    happen,    the   aaid 
Jamea  Stewart,  tbe  pannel,  answered,    thai 
that  was.  tbe  fault  of  tbe  commoners  or  fol- 
lowera;  for  however  he,  or  people  in  circum- 
atanoealike  biqn,  would  abift  for  themtdvea, 
they,  the  commonera  would  be  very  badly  off: 
and  added,  that  he  knew  commoners  once  in 
Appin,  who  would  not  allow  Glenure  to  go  on 
•at  such  a  rate ;  to  which  tbe  deponent  and  tbe 
^othera  preaentanawered,  that  they  beliered  that 
there  might  be  commoners  once  in  Appin  who 
woold  do  ao.    Depones,  that  be  doea  not  re- 
aiember  that  be  and  John  Betr  Maccoll  bad, 
at  any  time  that  day,  or  thereafter,  any  com- 
muning about  tbe  aense  or  meaning  of  tbia 
conversation  that  happened  in  tbe  brew-boute.  ■ 
Depones,  That,  upon  the  last  night  of  December 
iaat,  Glenure  and  John  Campbell  of  Ballie- 
veolan  were  in  companv  with  tbe  pannel,  John 
Stewart  younger  of  Ballachebsb,  and  Jamea 
Stewart  in  Ardnamurcban,  uncle  to  tbe  pannel, 
in   the    house  of  John   Breck  Maocomble, 
«hange-keeper  at  Kintalline  ;  and,  afler  night- 
fall, by  tbe  dcaire  of  bia  miatreaa,  the  deponent 
went  there  to  attend  bis  maater  home:  that, 
afler  be  came  there,  Glenure,  the  pannel,  and 
bia  company,  drank  till  it  was  late  at  night,  and 
the  deponent  beard  them  speaking  together; 
•hut  aa  It  waa  in  Enelisb,  be  did  not  understand 
what  they  aaid :   that  at  last  tliey  began  to 
apeak  very  k>od,  and  got  up  upon  their  feet: 
that  the  deponent,  end  sereral  other  oom- 
mouera,  who  happened  to  be  at  the  house  at 
the  time,  apprehending  they  were  going  to 
.fluarrel,  went  into  the  room  in  order  to  pivvent 
it :  that  they  still  spoke  loud,  and  io  English  ; 
.andthe  deponent,  with  tbe  aasistance  of  John 
Macoorobie,  alaa  John  tbe  aon.of  Duncan  and 
grandaon  of  Malcolm,  and  anotha*  John  Mac- 
49ombie,  aliaa  the  son  of  Duncan  and  grandson 
'Of  Dimoao,  both  then  tenants  in  Ardsbiel,  and 
John  Roy  Maccorqnodale,  then  in  Lettermore, 
MW  io  Ballachelish,  carried  the  pannel,  and 
tho  aaid  James  Stewart  hu  uncle,  out  of  tbe 
foora:  that  they  instated  for  being  back  to  tbe 
company;  hot  that  young  Ballacbeliah  came 
10  tham,  aod  told  them  that  they  must  not  go 
hack,  and  that  they  ought  to  be  good  friends : 
vpon  Which  tho  pannel  aaid,  he  would  not  ftir 
«  J 


lirom  the  place,  till  he  was, told,  by  GJanuneif 
he  would  go  to  bia  house  next  day ;  that  Bal- 
lacbeliah said  he  would  go  and  get  notice,  aod 
accordingly  went  into  the  room,  and  returned 
back  in  a  little  time,  and  told  the  pannel  that 
Glenure  promised  to  see  him  at  bis  house  next 
da^ :  that  tbe  pannel  aaked  if  Glenure  had  pro- 
mised so  upon  bis  honour;  and  upon  Ballache- 
lish   answering  be   did,    tbe   deponent   and 
tbe  sakl  John  Roy  Bf  acoorquodale  carried  tbe 
pannel  over  a  bum  adjoining  to  tbe  aaid  houae 
of  Kintalline  in  tbe  road  to  Aucham ;   upon 
which  the  pannel  told  them,  they  were  better 
at  that  than  in  doing  what  they  ought  to  do,  and 
that  it  was  to  aide  with  Glenure,  not  with  him, 
that  they  were  there ;  and  asked  the  tenants 
then  present,  what  kept  them  there  so  late,  and 
why  they  did  not  go  home  in  proper  time  of 
night  r    And,  they  answering  that  they  were 
there  waiting  upon  him,  the  |iannel  replied, 
that  it  was  not  waiting  upon  him  tbey  were, 
but  upon  Glenure,  to  see  what  they  could  gel 
by  him :  that  he  continued  at  such  conversa- 
tion aa  this,  till  tbev  came  to  tbe  fields  of  An- 
chindarrocb,  hard  ij  Aucbarn,  when  the  said 
John  Maccombie,  alias  the  son  of  Duncan  Ma- 
cilchallum,  said,  that  he  was  told  that  Glenure 
had  a  drawn  hanger  in  the  room  where  tbey 
had  been  drinking,  after  the  pannel  and  bis 
uncle  were  earned  out,   declaring  that   he 
would  not  allow  tbem  to  return  to  bis  company 
anv  more  that  night ;  «opon  .which  the  pannel 
asked  them,  why  he  did  not  tell  him  that  be- 
fore be  oame  away  from  tbe  house,  that  be 
might  see  if  it  waa  true,  and  what  Glenure 
meant  by  it?  and  inaisted  tlien  on  going  back 
to  know  tbe  truth  of  it ;    but  tbe  deponent  and 
the  other  tenanta  declaring  they  would  not  al- 
low him  to  go  back,  he  bid  them  go  about  their 
businesa  aod  leave  him,  which  tbey  accord- 
ingly did  ;   and  tbe  pannel,  and  tbe  said  James 
Stewart  bis  uncle,  went  to  Aupbarn,  attended 
only,  as  he  remembers,  by  tbe  deponent  and  a 
boy-herd  named  Duncan  Maocannanich  :  that, 
when  tbia  happened,  tbe  pannel  Jamea  Stewart 
and    bis  uncle  were  very  drunk.    Depones, 
that,  aoroe  time  in  March  last,  when  tbe  de- 
ponent and  John  More  Maccoll  were  harrowing 
the  Utb -field   at  Aucbarn,  being  tbe  same 
day,  or   tbe  day  afler  tbe   pannel  went  for 
Bdinburgb,  Allan  Breck  Stewart  walked  for 
a  good   time  about  tbe  field ;    and  as  they 
were  loosing  their  horses,  tbe  said  Allan  Breck 
and  they  entered  into  conversation  about  France, 
and  people  firom  this  country  there  ;  and  John 
More  MaccolL  asked  if  there  was  anv  proapect 
of  any  of  them's  coming  back  ?   Upon  Allau 
Breck*8  answering  be  waa  afraid  tbey  would 
not,  John  More  said,  be  wished  that  none  bad 
ever  comefromitbat  country ;  io  which  the  said 
Allan  joined  buD,  saying,  it  bad  dispersed  the 
/riends  he  most  regarded ;  and  that  it  was  a  parti- 
cular miafbrtone  that  tbe  management  of  any 
concema  they  lefl  behind  them,fell  intotbehanda 
of  one  that  was  about  to  shew  them  no  manner 
of  favour;  and  declared  that  be  meant  Glenure^ 
and  toU  that  the  commoners  of  Appin  wero 
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little  wprtht  wb^  Ibey  did  not  take  him  out  of 
the  way  before  now ;  and  upoo  tbeir  saying 
nobody  would  run  tbat  riique,  not  knowing  who 
would  stand  by  them,  Allan  answered,  that  he 
knew  a  way  to  con?ey  out  of  the  way  any 
person  tliat  would  do  so,  in  a  way  that  he 
woukl  never  be  catched ;  and  also  said,  that 
they,  and'tbe  tribe  they  were  of,  (meaning  the 
Blaccolls)  were  not  like  to  be  the  least  sufferers 
by  Glenure's  proceeding?.  Depones,  that  the 
first  time  be  saw  Allan  Breck  Stewart  at 
Aocbarn  was  about  the  beginning  of  the  oat- 
sowing,  which  was  pretty  far  advanced  in  the 
inoDth  of  March :  tbat  he  was  then  dressed  in  a 
side  blue  coat,  red  waistcoat,  and  blaek  breeches, 
with  a  bat  and  feather :  that,  while  he  was  in 
the  country  of  Appin,  be  was  for  the  most  part 
at  the  panoePs  bouse ;  but  tbat  he  was  absent 
once  for  a  considerable  time,  when  be  said  he 
was  at  Rannoch :  tbat  the  deponent  saw  him 
when  be  said  he  was  going  to  Rannoch  :  tbat 
be  was  then  dressed  in  a  black  short  coat  with 
silver  buttons  belonging,  to  the  pannel,  blue 
trowsert  striped  with  white,  and  a  dun  great 
coat,  which  the  deponent  thinks  belonged  to 
Allan  Stewart  the  panneVs  son ;  and,  being  now 
shewn  the  two  black  short  coats  in  the  clerk^a 
bands,  depones,  that  the  coat  with  the  silver 
buttons  on  the  pocketslielonged  to  the  pannel, 
and  is  the  same  the  Said  Allan  Breck  had  on 
when  be  said  he  was  going  to  Rannoch  as 
aforesaid  ;  aud  the  other  coat,  with  no  buttons 
upon  the  pocket,  belonged  to  Allan  Stewart,  the 
paoners  son.  Depones,  that  he  saw  him  have 
00  the  same  dress  when  be  came  back  from 
Raooocb.  Depones,  that  be  does  not  mind  to 
have  seen  the  said  Allan  Breck  wear  tiie  said 
sbortcoat  at  any  other  time,  except  upon  Mon- 
day and  Tuesday  the  nth  and  12th  of  May 
last.  Depones,  that  upon  Monday  the  lltn 
day  of  May  last,  he  went  to  the  wood  for  fire- 
wood ;  and  upon  his  cominff  home  in  the  af- 
ternoon, he  found  the  said  Auan  Breck  dressed 
in  the  said  black  short  coat,  working  at  potatoes 
along  with  John  More  Maccoll,  and  John  Beg 
Blaccoll,  tWFO  of  the  pannel's  servanu,  having 
on  his  owii  black  breeches.  Depones,  that  he 
saw  the  said  Allan  Breck  upon  Tuesday  morn- 
ing, the  ISth  of  May  last,  in  the  pannel's  house, 
dressed  in  the  said  black  coat  belonging  to  the 
pannel,  and  blue  trowsers  striped  with  white 
snch  as  now  shewn  to  him  in  the  clerk*s  bands, 
sod  a  blae  bonnet.  Depones,  that  the  depo- 
nent was  told  the  said  Allan  Breck  left  Aucbaro 
early  upon  the  Tuesday,  and  the  deponent  baa 
not  seen  him  since.  Depones,  tbat  upon  Fri- 
day evening  the  l5th  of  May  last,  the  deponent 
and  John  Beg  Maccoll  overtook  Katharine 
Maccoll,  servant  to  the  pannel,  in  the  brae 
above  the  house  of  Aucham,  with  a  pook  or 
sack,  and  something  in  it,  under  her  arm  ;  t|ie 
deponent  asked  her,  what  she  had  got  in  the 
sack  P  To  which  she  answered,  that  it  was 
Allan  Brock's  clothes,  and  that  she  was  going 
to  bide  them  ;  and  the  deponent  and  the  said 
John  Beg  Maccoll  saw  her  bide  the  sack  in 
which  the  said  clothes  werej   and  that  this 
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happened  about  four  o^clock  in  the  said  after- 
noon. Depones,  that  upon  Thursday  evening 
the  14th  ot  May  last,  after  notice  of  Glenure'a 
murder  came  to  Aucham,  Allan  Stewart,  son  to 
the  pannel,  desired  the  deponent  and  John  Beg 
Maccoll  to  hide  a  Urge  Spanish  gun  that  usc3 
to  stand  in  the  brew  house ;  and  told  them, 
that  he  himself  had  concealed  a  lesser  gun  that 
used  to  stand  at  the  end  of  the  girnel*  in  tha 
liarn,  under  the  said  gimel,  where  be  thought 
it  would  be  safe.  Depones,  that  the  deponent, 
and  the  said  John  Beg  Maccoll  on  the  said 
Thursday  evening,  hid  the  large  or  Spanisb 
g^n  that  used  to  stand  in  the  brew-  house,  under 
the  thatch  of  the  sheep-house,  and  tliree 
swords  they  took  out  of  the  barn,  and  a  fourth 
that  was  brought  by  John'  Beg  Maccoll,  the 
deponent  does  not  Know  from  whence,  under 
the  thatch  of  the  back  of  the  barn.  Depones, 
that  about  four  o'clock,  Friday  the  15th  of  May 
last,  the  pannel  desired  the  deponent  to  carry 
the  above  arms  Irom  the  houses,  aofd  hide  theok 
in  the  moor:  that  accordingly  the  deponent 
and  John  Beg  Maccoll  took  the  aforesaid  large 
gun  from  the  back  of  the  sheep- house  under 
the.  thatch,  and  the  said  four  swords  from 
under  the  thatch  of  the  barn,  and  found  the 
gun  tbat  used  to  stand  in  the  barn  under  the 
gimel,  where  the  said  Allan  Stewart,  the  pan- 
nePs  son,  said  he  hid  it,  and  carried  them 
to  the  moor,  and  hid  them  in  tb^  hole  of 
a  rock,  above  the  peat-moss,  and  that  it 
was  told  at  Aucham,  that  there  were  sol- 
diers coming  to  the  country,  before  these 
arms  were  hid  in  the  hill,  as  above.  Depones, 
that  the  said  John  Beg  Maccoll,  and  the  depo* 
nent,  had  the  above  arms,  when  they  overtook 
Katharine  Maccoll,  as  aforesaid,  with  the 
clothes.  Depones,  that  the  large  or  Spanish 
gun,  that  stood  in  the  brew-house,  was  charged 
with  powder  and  small  drops ;  and  that  there 
was  no  shot  in  the  small  or  lesser  gun,  tbat 
used  to  stand  at  the  end  of  the  gimel  in  the 
barn ;  but  Allan  Stewart,  the  panners  son,  car^ 
ried  out  the  said  ^un,  two  or  three  morainga 
in  order  to  shoot  black  cocks  in  tlie  latter  end  of 
March  or  beginnmg  of  April  last.  Deponef, 
that  Allan  Breck  Stewart  was  also  in  use 
to  carry  out  the  said  laige  or  Spanish  gun  two 
or  three  morning,  in  orcfer  to  shoot  black  cocks; 
and  about  that  time  saw  him  endeavour  to  help 
the  k>ck  of  the  said  gnn  with  a  file.  And  bein^ 
interrogate  for  the  pannel,  depones,  that  he,  tl^ 
deponent,  has  no  skill  about  ffuns  ;  but  heard 
the  said  Allan  Breck  and  Allan  Stewart,  the 
pannePs  son,  more  than  once  complain,  that 
the  guns  were  in  bad  order.  Depones,  that 
when  the  deponent  came  home  from  the  wood, 
upon  Monday  the  ilth  day  of  May  last,  the 
pannel  was  not  at  home;  and  the  deponent 
waa  told  he  was  gone  to  Keels  to  meet  the 
laird  of  Airds :  and  that  the  deponent  had  gone 
te  bed  before  the  pannel  came  home  tbat 
night:  and  that  early  upon  Tuesday  morning, 
when  the  deponent  got  up,  he  saw  the  pannel 
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widioof,  wlio  told  him  thftt  be  was  ffAng  to 
Jlppin'f  hoase:  arid  that,  to  the  delioii^iit's 
knowledge,  Allan  Breck,  or  the  pamiel's  aofis, 
Were  not  then  up:  that  he  ^W  the  pahnel  go 
towards  Lettersbuoa,  where  Appio  Ittes.  £&- 
pooes,  that  Allan  Breck  St^v^art  M  Attcfaam 
before  the  pannel  returned  fi^m  Lettersbuna : 
and  opon  an  interrogatory  pat  for  the  pandel, 
if  the  pannel  had  giten  the  nioH  black  coat  the 
de|ionent  saw  the  satd  Allan  Btttk  wear,  And 
which  he  has  deponed  belonged  to  the  pamiel, 
Iras  given  by  the  pannel  to  the  deponent,  «r 
any  other  of  bis  ser^rants,  before  tb6  Aid  Itth 
df  Mil^,  depones,  that  the  said  black  coit  #aa 
not  giren  to  him,  the  depdtttat,  nor  to  any 
Other  of  the  servabts,  to  his  knowledge.  Ann, 
being  interrogate  for  the  pmvtiers,  met  sb^fr- 
ing  him  the  powder-horn,  now  to  the  deilE^s 
bands,  and  i^hicb  bad  beeii  fbrmtfHy  shewn 
him  when  be  was  examined  npon  the  nrect^- 
nttfon,  whether  he  had  ever  seen  tt  before  tbe 
time  of  taking  tbe  said  nreoognitlott  P  depone, 
henerer  did.     And  being  Interrogate  for  tbe 

Eannel,  depones,  that  Glennre  and  Balliereo* 
in  dined  at  tbe  pamsel's  honse,  in  company 
with  tbe  pannel,  the  day  after  they  were  like 
to  have  quarrelled  at  Kintalfine  as  afbiesaid. 
Depones,  that  it  waa  ordinary  for  the  pannd 
to  give  a  dram  to  his  senrants  every  tiiMe  be 
distilled  a  double  dranght  of  whisky.  De- 
pones, that  the  double  draught  was  a  ifisdiling, 
when  the  deponent  and  the  other  servants  got 
the  dram  mentioned  in  the  6rst  part  of  this  depo- 
iition.  Canra  identic  patet.  And  this  is  the 
truth,  aa  he  shall  answer  to  God.  And  declares 
be  cannot  write.  (Signed) 

J.  FEkODsoir.  Arch.  Campbell. 

John  Beg  Maccoll*  serrantto  James Stewlirt 
pannel,  agied  27  years,  unmarried,  sworn, 
purged  and  examined  ut  wpra^  by  the  sworn 
mterpreter,depones,  that  thelatterettd  of  winter, 
(ft  beginning  of  spiog  last,  early  in  a  morning, 
the  pannd  gate  a  dram  to  the  deponent,  Doo- 
gal  Naocon,  and  John  More  Maccoll,  b6th 
servants  to  the  nannel,  in  the  pannePs  brew- 
house:  that  the  conversation  falling  upon 
Glenure,  the  pannel  complained  that  Glennre 
Ivas  no  friend  of  h» :  but  that  that  was  not  tbe 
worst  of  it ;  but  that  if  he  was  to  go  on  as  be 
did.  It.  was  likely  in  five  years  be  would  be 
laird  of  Apoin ;  and  the  deponent  and  the  other 
two  Macoolls  answering,  that  that  was  likely 
to  happen,  the  pannel  replied,  that  he  knew 
once  a  sett  of  commoners  in  Appin,  who  would 
not  allow  Glenure  to  carry  matters  with  sach 
a  high  hand  ;  and  to  which  the  deponent  and 
^e  other  two  Maccolls  answered.  That  they 
did  not  believe  there  was  any  commoner  in 
Appin,  that  durst  contend  or  strive  with 
Glenure  in  such  a  way :  that,  immediately 
Ibereafter,  the  deponent  and  Dougal  Maccoll 
went  out  of  the  brew-bousf ,  leaving  the  pannel 
and  John  More  Maccoll  there.   Depones,  that. 


*  See  tbe  Paonel's  Dying  Speech  at  tbe 
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after  they  went  out  of  the  brsw-boosei  etthef 
that  day,  or  some  time  tbeteafter,  the  depo- 
nent and  Dongal  Maccoll  talked  together, 
what  the  import  of  this  conversalioii  might 
be ;  and  that  the  deponent  was  at  a  loda  whe- 
ther to  consider  it  aa  an  encouragement  to  de- 
stroy Glenure,  or  as  a  complaint  iigainst  tfa^ 
commoners  of  Appin,  as  not  being  so  ftithful 
to  the  pannel  as  he  expect^  them  to  be.  De» 
pones,  that,  in  March  last,  Allsn  Bredc  Stewart 
came  to  the  pannel'a  bouse,  late  in  the  ev^ug» 
dressed  in  a  bine  side  coAt,  red  wai  Atibat,  knd 
black  shag  breeches,  and  a  feathered  bal :  that 
be  lookea  into  tbe  kiteben,  and  went  hmne* 
diately  to  tbe  room  where  the  pannel  luid  bin 
fluotly  were :  that  afterwards  he  os^  to  go  to 
tbe  eoonnry  to  diflerent  places,  and  ebum  fte- 
onently  back  to  the  pamiel's  house:  that  onet 
he  remained  there  a  week,  which  is  tbe  long^ 
time  he  stayed  there  at  one  thde.  t>epobe8, 
that  tbe  said  Allan  Bre^  Stewart  came  to  tb# 
pannd's  house  from  Fasnaeloich  Upon  Monday 
tbe  11th  of  May  last,  about  mid-dty,  diesMd 
as  above:  that,  upon  the  evening  of  tbe  said 
day,  the  deponent  saw  the  sud  ADan  Breck 
dressed  m  abladc  short  coat  with  silver  buttons. 
Depones,  that  there  was  two  short  black  coats 
with  silver  buttons  in  the  pannePs  boose ;  tbe 
one  belonging  to  tbe  pannel,  and  tbe  other  t» 
Allan  Slewait,  his  son ;  the  deponent  does  not 
know  which  of  them  the  Said  Allan  Breck  had 
OB.  And  depones,  that  the  coats  were  so  like, 
that  he  could  not  distinguish  the  one  from  tbe 
other  And  depones,  that  it  was  one  of  these 
black  coats  he  had  on,  the  deponent  baviii|( 
seen  him,  the  said  Allan  Breck,  near  tbe 
booses,  in  his  side  clothes;  and  some  time 
thereafter,  coming  from  the  boose,  dressed  in 
the  said  short  coat,  in  the  evening  of  the 
said  Monday  the  1 1th  of  May,  and  came  where 
tbe  deponent  and  John  l^re  Maceoll  were 
covering  potatoes,  and  wrought  with  tbetn  for 
sometime.  Depones,  that,  sometime  tfaeie- 
after,  a  young  lad,  brother  to  Glenoo,  bf 
name  Donald,  as  the  deponent  thinks,  came  to 
them,  and  told  that  Glennre  was  come  home 
from  Edinburgh,  and  was  to  go  to  Locbaber  ; 
upon  which,  some  conversation  bapnening' 
about  removing  the  tenants,  Allan  Br»nt  saicj. 
Devil  a  bit  of  the  new  tenants  wbnld  get  pos- 
session, unless  they  had  A  warrant  to  shew, 
or  come  in  by  force.  Depones,  that,  when  the 
ssid  Allan  Breck  came,  npon  the  11th  of  May 
last,  to  Aucham,  tbe  pannel  was  seeing  the 
deponent,  John  More  Maccoll,  and  DfHbnl 
Maccoll,  working  at  potatoes ;  and  that  Almn 
Stewart,  the  pannel'a  son,  was  likewise  there : 
that,  when  Allan  Breck  came,  tbey  ivere  sitting 
all  together ;  and  that  he  seated  himself  bj 
the  pannel  and  had  some  conversation  io 
English,  which  the  deponent  does  not  noder- 
staml.    Depones,  thst  Charles  Stewart,  son  to 

the  pannel,  and  Stewart,  d^nghter  to 

Fasnaeloich,  came  to  Aucham  from  Fasna- 
eloich, a  little  after  the  said  Allan  Breck.  De- 
pones, that  upon  Thursday  the  14tb  of  May 
last,  the  paonel  gave  a  letter  to  the  deponent, 
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to  be  delirened  to  Charles  Stewart,  notary  pob« 
lie  at  Narjbargh ;  and  told  tbe  deponeot,  that 
the  letter  was  to  make  or  cause  the  said  Charles 
ijltewart  come  to  the  country  of  Appin  to  pro- 
test against  Glenore,  in  case  be  bad  not  a  suf- 
ficient warrant  to  remove  the  tenants  of  Ard- 
shiel.  Depones,  that  the  pannel  desired  the 
deponent  to  make  all  possible  dispatch,  and  de- 
sire John  Breck  Maccombie  at  Kintalline,  and 
the  said  John  More  Maccoll,  servant  to  the 
pannel,  who  was  then  at  Kintalline,  to  ferry 
the  deponent  from  Kintalline  to  Onich,  being 
mach  shorter  than  the  ferry  of  Ballachelish. 
Depones,  that  the  pannel  also  told  him,  that  he 
was  to  get  some  money  from  William  Stewart, 
merchant  at  Maryburgh,  to  pay  for  miik-cows 
that  were  bought  for  him  in  the  country ;  and 
thai,  if  the  money  was  not  seut,  be  would  not 
get  the  cows.  6epones,  that  he  was  ferryed 
from  Kmtitlline  to  Onich,  and  went  on  to  Fort 
William,  aa4  met  Glennre  at  tbe  three-mile 
water,  who  asked  the  deponent  from  whence 
he  came?  To  which  the  deponent  answered. 
That  he  had  come  over  Keilis.  Depones,  that, 
being  acquainted  with  Glenure*s  servant,  he 
had  some  coaversaUon  with  him,  and  told  him 
he  WHS  going  to  Fprt  William.  Depones,  that 
be  set  opt  from  Aucharn  about  7  or  8  o'clock 
in  tbe  mominff,  aud  made  all  the  dispatch  he 
could  to  Fort  WilliaiPt  wher?  he  arrived  about 
13  D*ck>ck.  Depones,  that  when  he  came  to 
Fort  WiUiam,  he  delivered  the  letter  he  got 
from  tbe  pannel  to  William  Stewart,  merchiml 
io  Marybuiyb,  who  told  him,  that  Charl^p 
$(ewart  the  notary  was  not  at  home,  be  baf- 
iog  gone  tc»  tbe  braes  of  Locbabcr  in  the 
taoroing :  and  told  the  deponent,  that  he,  the 
laid  WuHaiii,  bad  wrote  to  the  pannel  in  the 
roprotDg ;  anid  that  there  was  a  notiiry  along 
with  Gfenore,  who  woiild  a^rve  the  papqel  as 
veQ  as  Glenure.  Depone,  that  he  does  not 
remenrfier  that  be  ^sfced  for  any  money  from 
Williaip  Stewart,  por  did  he  give  him  any,  bat 
said,  he  would  send  servants  for  the  cattle. 
Depones,  thai  hp  stayed  a  vtfy  short  tia^e  at 
Fort  William;  tb»t  the  said  William  S^wart 
ssked  him,  if  be  wantied  victnals?  Uooothe 
4eponent*s  answering  be  did  not,  the  said  WU- 
Gain  bfjoogbt  bin  into  his  house,  and  gave  him 
a  dram;  and  tbe  deponent  immediittely  re* 
tomed  back  by  the  «hort  road  to  the  ferry  of 
Baliacbelisli,  and  found  Qlenn^  at  the  ftrry 
Wfore  hiip :  thai  the  deponeni  required  of  the 
lerry-maii  to  ferry  htm  immediatdy,  and  the 
ferry-aiai)  desireia  him  to  stay  till  be  would  be 
«erryed  with  Glenor^f  boraes;  hntthedepo- 
seat  observed  to  him  tbat  tbe  stream  was  rapid, 
and  mwbl  draw  aome  time  before  they  would 
nerry  the  horses,  he  ought  to  ferry  bion  imme-r 
diately,  whipb  b^  accordingly  did  ^  «nd  that 
thia  migbl  be  ih^vt  4  o'«loac :  thai  u|Hm  bis 
cromg  tbe  ferry^  be  owt  ArohibaU  Nacimsb, 
•erryer  opoo  the  Appin  side,  to  whom  he  told 
^bere  he  b#d  basn.  «nd  bis  orraff d ;  and  that 
the  said  ferrjcr  told  tbe  deponent,  that  he  was 
ufbreatd  by  n  man,  that  he  was  going  to  niaet 
GKaore:  that  the  new  tenants,  that  were  to 
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cone  to  Ardshiel,  bad  come  to  Glenduror  with 
their  c&ttle ;  and  were  to  take  possession  next 
day  ;  and  the  deponent  told  him,  that  he  did 
not  believe  they  won)d  get  possession  till  their 
warrants  were  seen.  Depones,  that,  a  little 
thereafter,  be  met  Alexander  Stewart  elder  of 
Ballachelish,  to  whom  he  told  where  he  had 
been,  and  his  errand,  and  the  conversation  he 
had  with  the  ferry-man ;  and  Ballachelish  de- 
sired him  to  tell  his  master,  if  he  would  send 
for  him,  he  would  gp  along  with  him  to  see 
Glenore's  warrant  Depones,  that  he  passed 
through  the  wood  of  Lettermore,  and  met  or 
saw  nobody  there :  that  he  went  then  home, 
and  gave  the  pannel  an  account  of  his  er- 
rand. That  he  was  hardly  an  hour  there, 
when  John  Mackenzie,  Glenure's  servant, 
came  to  the  door  calling  for  the  pannel :  that 
the  panne)  went  immediately  te  the  door, 
and  asked  the  servant,  what  was  the  matter, 
and  what  news  he  had  ?  To  which  the  servant 
replied^  Th«  worst  I  ever  had;  my  master  ia 
murdered  io  the  wood  of  Let^rmore:  upon 
which  James  Stewart  said.  Lord  bless  me !  waa 
bfs  ahpl  ?  To  whioh  the  servant  answered,  thai 
he  waa  shot,  and  said  the  pannel  ought  to  go 
and  take  care  of  his  corpse :  that  the  aervani 
imm^i^tely  went  off,  hut  neither  the  pannel 
nor  any  of  his  family  went  near  the  corpse ; 
and  the  pannel  sflidt  Um^,  as  he  and  Glenuro 
were  not  mgood  terms,  and  some  of  the  neoble 
tbM  were  to  meet  Qlenure  had  arms,  he  did 
not  care  to  go  near  them,  not  knowing  what 
might  happen.  Depones,  that  bis  master  said, 
that  it  was  a  dreadful  accident,  and  wa9  afraid 
would  bring  trouble  on  the  country  \  and  ap- 
ppan^  to  be  aorry  for  what  had  happened. 
Depones,  that,  upon  the  evening  of  Friday  the 
15tn  pf  Bf  ay  last,  the  deponent  and  the  said 
Dougal  JVaccpU  overtook  Katharine  M aeooU» 
servant  to  tbe  pannd,  going  up  the  brae  above 
the  bouso  with  a  sack,  and  something  in  it, 
under  b^  arm ;  and  the  said  Pougal  fAaocoU 
asked  her,  what  i4»e  bad  got  there  f  To  which 
she  answered,  Thai  it  was  AlHn  Brack's 
cjothes,  which  she  wns going  to  huk;  and  sh^ 
hid  tbew  accordingly  ia  the  deponent's  pre- 
sence. Depones,  that,  when  the  said  AlbQ 
Breck  came  first  to  Ancharp,  be  used  to  lie  in 
a  room  in  the  lower  end  of  the  bouse;  hut  af- 
terwards be,  and  the  pannel's  sons,  and  any 
young  people  thai  canse  abpi|t  the  house,  when 
the  aeaaon  was  ppore  »dranced,  used  to  lie  m  tha 
bam.  DepenciB,  tbut,  upon  the  said  Friday 
evening  U^  l$tb  of  May  hwt,  Mamvel 
8lew^  the  pannel's  wife,  desired  the  depo« 
pent  and  the  said  Doogal  Vaccoll  to  hide  all 
tbe  artna  tbftt  were  abont  the  house,  as  ther^ 
waa  a  party  of  foldiers  coming  to  the  country : 
tbat  acoordinily  they  took  two  guns  and  threa 
•words,  and  Moorth  sword  was  delivered  to  tha 
Ai^pone^  by  Allan  StewM,  son  to  the  pannel; 
Whi^  two  guns  and  four  swords  the  deponent 
«nd  the  said  Dovgnl  BlaccoU  hid  in  the  brae  a 
gi^  way  abovfs  the  pannel's  bouse  $  and  tha 
ttfo  gims  in  the  4s|erk's  bnnds  being  shewn  to 
tbe  depoiienti.d^p«e%  lb«l  these  were  tbe 
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fame  two  ^D9  that  were  bid  as  above.    De- 
poues,  that  the  Urj^est  of  (he  guna,  ooW  shewn 
the  depoDeot,  was  loaded,  aod  lay  io  the  brew- 
liouse;  and  the  deponent  belieres,  that  either 
Allan  Stewart,  the  panners  son,  or  Allan  Breck 
Stewart,  charf^ed  the  said  gun;  for  the  depo- 
nent saw  Allan  Breck  Stewart  have  the  said 
gun  some  time  before,  and  go  with  it  in  order 
to  shoot  black  cocks :  that  late  on  Thursday 
evening  the  14th  of  May  last,  after  notice  oame 
of  Gleoure's  murder,  the  said  Dougal  Maccoll 
told  the  deponeut,  tliat  the  pannel's  wife  had 
desired  to  hide  all  the  arms  about  the  bouse, 
not  knotving  bnt  that  some  soldiers  might  come 
to  the  country ;  upon  which  the  deponent  and 
tlie  said  Dougal  carried  the  said  loaded  gun 
from  the  brew-house,  and  hid  it  under  the 
thatch  upon  the  outside  of  the  s!ieep->house,  aud 
carried  three  swords  out  of  the  bam,  and  hid 
them  under  the  thatch  upon  the  outside  of  the 
said  barn,  being  that  barn  where  the  pannePs 
children  and  Allan  Breck  used  to  lie :  that, 
upon  their  lieiug  desired  by  the  said  Margaret 
Stewart  next  day  to  hide  the  arms  better,  they 
took  the  foresaid  loaded  gun  and  three  swords 
out  of  the  places  where  they,  had  bid  them; 
and  upon  their  inquiringp  for  the  other  gun  that 
used  to  he  in  the  said  barn,  Allan  Stewart,  the 
panuers  son,  told  them,  he  had  hid  it  under  the 
»>Vc  giniel  in  the  bam,  and  told  them  they 
need  not  stir  it,  as  it  was  safe  enough  there ; 
but  they  answered,  as  they  were  hiding  the 
rest,  they  would  bide  that  likewise;  and  ac- 
cordingly the  deponent  went  and  took  the  said 
gun  from  the  girael,  where  the  said  Allan  told 
him  he  had  hid  it,  and  concealed  them  all  to- 
gether as  above:  upon  recollection  depones, 
that  it  was  upon  the  Thursday  evening  the  de- 
ponent and  the  said  Dougaf  Maccoll  inquired 
about  the  little  gun  which  lay  at  the  end  of  the 
gimel  in  the  barn, and  that  the  said  Allan  Stew- 
art, SOD  to  the  pannel,  told  them  he  had  hid  it, 
as  above,  under  tlie  gimel.    Depones,  so  far  as 
he  can  remember,  he  did  not  aee  the  said  little 
gun  upon  Thursday,  but  saw  it  stand  as  above, 
either  upon  Tuesday  or  Wednesday  preceding, 
and  used  for  some  Ume  preceding  to  see  it 
stand  in  the  same  place.    Depones,  that  it  was 
ujwn  Friday  evening  the  deponent  took  the 
said  gun  from  under  the  gimel,  where  the  said 
Allan  had  hid  it;  and  adds,  that  the  reason  he 
did  not  see  it  on  the  Thursday  was,  that  he 
was  from  home  almost  that  day.    Depones, 
^       that  he  did  not  see  the*  said  little  gun  load- 
•dl  aince  March  last,  when  the  black  cocks 
were  crouding ;  that  then  there  was  a  shot 
of  drops  in  It,  and  the  sud  Allan  Breck  car- 
ried it  out  one  moming,   and    told   that  It 
mis-gave  with  him  thrice  at  a  black  cock,  and 
shot  with  it  the  fourth  time  without  killing 
the  black  cock.     Depones,  that  the  brew- 
bouse,  whetie  the  said  large  gun  used  to  lie,  was 
always  locked,  but  when  people  were  m  it: 
that  the  bam,  where  the  said  little  gun  stood, 
bad  a  lock  and  key,  but  was  not  in  use  to  be 
locked  since  the  crop  was  removed  out  of  it, 
wkicfa  waa  at  the  tine  tbajr  were  done  with 


their  oat-seed,  which  was  some  timft  before 
May -day.     And,    bein^  interrogate  for  the 
pannel,  depones,  that  neither  of  the  guns  were 
in  good  order:  that  the  large  or  loaded  gun 
was  in  use,  when  going  to  be  snapped,  to  itaad 
at  half-cook,  and  the  uttte  gun  was  io  ose  to 
snap  or  misfire.    Depones,  that  the  little  goo 
had  an  old  wore  flint  in  it ;  and  that  he  ob- 
served this  flint  in  the  said  gun,  when  be  wu 
in  use  to  see  it  stand  at  the  end  of  the  flfimel  as 
above ;  but  did  not  observe  whether  it  bad  a 
flint  Of  no,  when  he  took  it  from  under  the 
ffirnel  as  above.    Depones,  that  he  knows  no 
fault  the  lock  of  the  little  gun  bad,  but  itt  Uiog 
in  use  to  misfire ;  and  that  the  lock  was  on  the 
said  gun  when  he  hid  it  the  Friday  evening  ai 
above.    Depones,  that  when  A  llan  Breck  came, 
uiion  Monday  the  lltli  of  May  last,  to  the 
place  where  the  pannel,  deponent,  and  others, 
were  covering  potatoes  as  above,  they  had  fit 
together  hut  for  about  a  quarter  of  an  hour; 
the  deponent  went  to  work  at  potatoes  at  t 
greater  distance,  and,  before  he  went  airay, 
heard  a  message  had  come  for  his  master,  to 
meet  Airds  at  Keil,  and  heard  his  master  apeak 
of  going  there ;  but  when  he  went,  or  who 
went  along  with  him,  the  deponent  does  not 
know :  that  the  deponent  continued  workiogat 
the  potatoes  till  the  evening,  and  the  pannel  wu 
not  come  home  when  he  came  from  his  work : 
that  the  pannel  came  home  at  bed-time,  ac- 
companied with  John  More  Macilichattao,  who 
lay  with  the  deponent  that  night.    Depooea, 
that  it  was  a  while  after  (the  deponent  caooot 
say  how  long)  the  pannel  parted  from  the  de- 
ponent, and  the  other  people  that  wrought  at 
the  potatoe-ground,  that  Allans  Breck  cane 
dressed  in  the  black  short  coat  as  above,  aod 
wrought  with  them  at  the  potatoes.    Deponea, 
that  they  all  got  up  together,  after  the  said 
Allan  Breck  came  to  them,  aod  sat  with  then 
as  above ;  and  he  thinks  the  pannel  went  then 
towards  the  bouse.    Depones,  that  Allan  Breck 
aod  the  pannel  were  m  ose  to  convene  to- 
gether, sometimes  in  £n«liab»  and  sometimea 
in  the  Irish  language.     Depones,  that,  when 
he  went  to  Fort- William,  with  the  above  letter, 
to  Charles  Stewart,  the  notary,  be  had  do 
ordera  from  bis  master  to  inquire  after  the  mo- 
tions of  G  tenure,  or  to  acquaint  any  body 
thereof.    Depones,  that  he  never  saw  the  said 
Allan  Breck  Stewart  change  his  clothes,  and 
put  on  short  clothes,  at  any  time,  at  the  aaid 
James  Stewart's  house,  before  the  said  11th  of 
May;  but  that,  as  the  deponent  beet  remem- 
bers, at  the  time  the  said  James  Stewart  was  at 
Bdinburgh,  he  saw  the  said  Allan  Breck  dreaied 
io  a  black  short  coat,  a  dun  big  coat  wfaich  the 
deponent  thinks  belooged  to  Allan  Stewart,  the 

Bmuel's  son ;  and  he  heard  the  said  Allan 
reck,  or  others  about  the  house  aay,  that  be 
was  then  going  to  Rannocb.    Cauta  identm 
patet     And  this  is  truth,  as  he  shall  answer 
to  God ;  and  depones  he  cannot  write, 
(Signed) 
P.  Obant.  Arch.  Campbux. 
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CapfaiD  David  Chapeau^  in  freoeral  Palte- 
wy*8  regiment  of  root,  married,  a^ed  52, 
witaess  cited,  aworD,  pafged  and  examined 
ut  tuprOf  depones,  that,  apon  the  93d  of  May 
last,  hie  was  inforined  by  Mr.  Campbell  of 
Bircaldine,  that  there  were  some  arms  bid 
among  the  rocks  near  the  pannePs  boose ;  and 
was,  at  the  same  time,  shewn  the  paragraph  of 
a  letter  from  colonel  Crawfiird,  who  commands 
the  regiment  to  which  the  deponent  belongs, 
addre!»ed  to  Barcaldiae,  wherein  the  colonel 
desired  the  deponent  to  go  in  search  of  such 
arms.  Accordingly  the  deponent  went  that 
day  with  a  party,  and  took  along  with  him  Mr. 
Patrick  Campbell  of  Auchinsicallan,  to  direct 
him  the  road ;  and,  when  they  came  to  a  hill 
abo?e  the  panuePs  house,  Mr.  Campbell  foand 
concealed  in  a  hill  above  the  pannel's  bouse 
two  muskets  and  four  broad-swords,  whereof 
bariog  informed  the  deponent,  the  deponent 
weDt  and  saw  them  taken  out.  And  the 
luuskets  or  fuzees,  now  in  the  clerk's  hands, 
being  shewn  to  the  deponent,  depones,  that 
they  are  the  very  same  fuzees  be  saw  taken 
oat  as  aforesaid :  and  depones,  that  the  largest 
of  the  two  fuzees  was  loaded,  and  the  other 
oot ;  and  that,  having  drawn  the  shot  of  the 
kiaded  piece,  be  found  it  to  be  loaded  with  small- 
shot,  by  which  he  means  drops  and  small  slug 
mixed  together ;  and  it  appeared  to  the  depo- 
nent, that  the  said, unloaded  piece  had  been 
lately  fired,  having  pot  his  finger  in  the 
maszle,  whicb  he  brought  oot  black.  'And, 
being  interrogate  for  the  pannel,  whether  a 
piece  which  is  laid  by  foul,  will  not,  aAer  a 
month's  time,  file  one's  finger,  when  put  in 
the  muzzle  of  it,  as  well  as  when  it  has  been 
hlely  fired  ?  depones,  he  cannot  tell,  not  being 
tocttstomed  to  see  arms  used  so.  And  de- 
pones, that  the  said  unloaded  niece  had  a  lock 
upon  it  at  the  time ;  bot  which  had  only  one 
screw-nail  in  it.  But  depones,  that  a  gun, 
ha?ing  a  lock  with  one  screw-nail,  may  be  fit 
enoogh  to  be  fired  with;  and  adds,  that  that 
end  of  the  lock  wanting  the  nail,  was  tied  to 
tbe  stock  by  a  string.  Depones,  that  the 
meces,  or  fuzees,  were  carried  along  to  Fort- 
William,  where  the  deponent  delivered  them 
over  to  the  adjutant  at  Fort  William ;  and  does 
not  know  by  what  means  the  said  lock  upon 
the  small  piece,  now  amissing,  was  lost ;  hut 
believes  it  to  have  been  by  accident.  Cauta 
Kktitut  pate{.  And  this  is  truth,  as  he  shall 
answer  to  God.  (Signed) 

Ja.  Feroub6n.  D.  Chapeau. 

Patrick  Campbell  in  Aochinsicallani  mar- 
tied,  aged  38  years,  witness  cited,  sworn, 
purged  and  examined  ut  tupra,  depones^  That 
some  time  in  May  last,  he  thinks  on  the  83d, 
be  was  called  by  captain  Chapeau  to  go  along 
with  him  to  Aucham  in  search  of  arms ;  and, 
havrog  come  to  a  moss,  above  the  pannel's 
boose  of  AacharOi  the  deponent  discovered  two 
gans  in  a  cove ;  whereupon  he  immediately 
called  to  the  captain,  who  was  with  him,  when 
fhey  were  takeo  oot  of  tbe  core  j  as  also,  there 


was  alscr there  three  or  four  broad-swords.  De« 
pones,  that  one  of  the  mius  was  heavier  than 
the  other ;  and  the  li&^hlest  gun  had  a  stick 
laid  along  the  lock  tied  by  a  string  about  the 
stock:  but,  whether  the  said  lock  had  any 
screw>nail,  or  not,  he  does  not  remember;  and 
that  these  arms  were  carried  away  by  captain 
Chapeau.  Depones,  that  the  lightest  of  the 
said  two  guns  was  unloaded,  and  the  heaviest 
loaded :  that  he  saw  the  shot  of  the  loaded  gon 
drawn,  which  consisted  of  drops,  with  some 
smalt  slug  among  them.  Depones,  that,  in 
order  to  know  whether  the  unloaded  piece  had 
been  lately  fired,  severals  ^ut  their  finger  in 
the  muzzle  of  it;  and  particolarly  the  depb- 
nent ;  and  the  finger  coming  out  black,  he,  and 
the  rest  with  him,  from  thence  concluded,  that 
it  had  been  lately  fired.  And,  being  interrogate 
for  the  paunel,  whether  a  musket  that  has  been 
laid  by  foul,  after  firing,  will  not,  in  like  man- 
ner, file  a  man'^  finger  put  in  the  muzzle  of  it, 
after  it  has  been  fired  a  month  or  longer  be- 
fore? depones,  that  he  never  made  that  trial 
upon  a  gon  that  he  knew  to  have  been  so  lonj^ 
before  fired.  Cauia  identic  paUt,  And  this 
is  the  truth  as  be  shall  answer  to  God. 
(Signed) 
Ja.  Ferodson.  Pat.  Camivell; 

William  Stewart  merchant  in  Marybargh, 
aged  thirty-six  years,  married,  sworn,  purged 
and  examined  ut  supra;  and,. being  shewn  a 
letter,  dated  at  Maryburgh  the  14ui  of  May 
last,  signed  William  Stewart,  and  addressed  on 
the  back  to  tbe  pannel,  being  the  vrriting  num- 
ber 10,  in  tbe  mventory  soQoined  to  the  libef ; 
depones.  That  the  letter  is  of  his  hand-writing, 
and  was  subscribed  by  bitn,  and  sent  to  the 
pannel,  of  the  date  it  bears,  bV  Ewan  Macken- 
zie, a  common  carrier  in  Maryburgh.  And» 
being  also  shewn  a  letter  dated  at  Aucharn  the 
14th  of  May  last,  eight  o'clock  in  the  morninjg, 
signed  James  Stewart,  and  addressed  on  the 
back  to  Mr.  Charles  Stewart,  writer  at  Auchin- 
tour,  depones,  that  the  said  letter  was  wrote 
by  the  pannel,  and  sent,  of  the  date  it  hears,  by 
John  Beg  Maixoll,  and  in  absence  of  the  said 
Charles  Stewart,  who  was  not  then  at  Mary- 
burgh,  was  delivered  by  the  said  Maocoll  to 
the  deponent,  who  broke  it  open,  and  told 
Maocoll,  that  Charles  Stewart  was  not  then  in 
Maryhoiigh,  bot  that  he  expected  him  that 
night,  bot  thooght  that  he  could  not  go  along 
whh  Maccoll :  that  Maocoll  asked  the  depo- 
nent, if  he  shouM  wait  for  him,  or  go  after  him  f 
The  deponent  answered,  it  was  needless ;  for, 
if  Charles  Stewart  could  go,  be  would  take  a. 
boat.  And,  being  intemgate  whether  he 
wrote  any  answer  by  John  JHIaoooll,  or  if  he 
gave  him  any  verbal  answer  to  the  postscript, 
wherein  the  pannel  wrote  to  Charles  Stewart, 
to  tell  the  deponent  to  send  him  eight  poonds 
sterlmg?  depones,  he  gave  no  answer  in 
writing ;  and  thinks  be  did  not  fire  any  verbal 
answer,  if  it  was  not,  that  he  bid  him  tell  his 
master  he  was  not  In  cash,  whicb  was  tbe  case. 
And  depones,  that  the  deponent  was  himself 
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intepded   1^  the  Wjlliam  in  the  postscript 
Depones,   that  Maccoll  did    not  sUy  three 
rainuteff  with  the   deponent,    when   he  went 
away.    Depones,  that  the   next  day,   being 
Friday,  or  the  day  thereafter,  the  deponent 
had  a  message  from  the   paonel  about  ten 
o'clock  forenoon,  or  betwixt  ten  and  twelve,  by 
Alexander  Stewart,  packman,  who  told  the  de- 
ponent, that  be  was  sent  bv  the  pannel   to 
Glenevis,  and  was  ordered  in  bis  way  to  call  at 
the  deponent  to  send  the  panoel  fire  pounds 
8.terHng;  and  that  his  errand  to  Glenevis  was. 
to  desire  him  to  send  for  a  horse  that  he  had 
fyinght  from  the  paqnel :    that  the  deponent 
told  the  packman,  that  he  was  not  in  cash,  and 
qould  not  send  the  five  pounds ;   upon  which 
the  packman  said,  that  the  five  pounds  was  to 
r^elieve  some  cows  that  the  pannel  hsd  bought 
fpr  the  deponent  at  Ardshiel ;  and,  if  the  depo- 
nent did  not  send  the  money,  he  could  not  get 
the  cows :  that  the  deponent  said,  he  was  indif- 
ferent, but  bad  not  the  money  to  send ;  upon 
which  the  deponent's  wile  desired  the  packman 
to  go  forward  to  Glenevis,  and  to  call  there  in 
his  return,  and  he  would  get  the  money,  lie- 
cause  they  eoMid  not  conveniently  want  the 
cows:    that  the  packman  accordingly  went 
away ;  and  the  deponent's  wife,  as, she  after- 
wards told  him,  for  be  was  not  present,  gave 
him  three  guineas:  th»t  the  deponent  is  snre 
the  money  was  not  given  on  a  Sunday,  and 
thinks  it  was  on  a  Saturday;  and  therefore 
believes  it  was  upon  Friday  the  15th  that  the 
packman  first  oiJIed,  the  deponent  being  cei^ 
taui  that  a  night  intervened  betwixt  his  calliog 
and  getting  the  money;    Depones,  that  he  had 
no  Gonversntion  with  the  packman  topcbing 
Amu  Breck  Stewart,  whose  name  wu  not 
mentioned  by  either  of  them ;  b«t  thedieponent 
•sked  him.  if  he  bad  come  by  the  road  where 
1f»%  nnlocky  murder  of  Glenure  had  happened  ? 
And  the  packman  told  him.  he  did*,  bptthe 
4qK>9ent  did  not  ask  him  who  was  suspected 
font  J  nor  had  apy  other  conversation  oo  that 
subject,  there  being  a  great  many  people  pre- 
mt  w  the  shop  at  the  Ume.    Depoo^,  that 
the  depoi»eQt  received  two  of  the  cows  abont 
eight  or  ten  days  after,  and  other  two  he  did 
tpt  g^t  at  all.    And  being  interrogate  for  the 
gaonel,  depones,   that,    upon  Alkn  Breck 
^warta  first  cofmog  to  tbia  country,  which 
was  in  the  loooth  of  Pebniary  or  March  last, 
the  deponent  saw  him  at  Edinburgh :  that 
thereafter,  upon  the  ^t  ef  May  last,  the  depo- 
»«it  ^ppenmg  to  be  at  tb^  paoael's  boose, 
AJbn  Breck  Stewart  caw  tbemf^m  Rannoch, 
and  was  dre8so4ip  a  short  black  coat  with  dear 
bn^ns,  such  as  these  now  lying  in  the  court 
P?pon^,  that  when  the  deponent  «tw  AUan 
Breck  Stewart  at  Edinburgh,  which,  he  thinks. 
was  in  F^uary,  he  toU  the  deponent,  thatit 
WW  then  but  three  or  four  days  smce  be  aiTived 
from  Fonce.    J>cponas,  that,  at  that  time, 
AUan  Brack  Stewart  was  dressed  in  kng 
ctotbea,  a  Wiie  coat,  and,  u  the  dcp<m<V)t  tbinS^ 
a  red  fast,  m  bat  feathered  in  the  inside.    D^ 
fon«f,  that,  whs»  Ibe  4epoJsent  was  #i  |h# 
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panoel's,  the  1st  of  May,  Charles  Stewart  wu 
there  also,  in  order  to  go  to  Glenure,  and  ioti- 
mate  a  sist  that  had  been  obtained  in  name  of 
the  tenants  of  Ardshiel,  upon  a  bill  of  suspensioD 
of  a  removing  against  them.  Depones,  that 
Allan  Breck  Stewart  told  the  deponent,  that  be 
had  been  a  soldier  in  the  king's  troops  at  tbe 
battle  of  Preston;  and  he  thinks,  be  said,  it 
was  in  Lascelles'  regiment,  but  is  not  positive, 
whether  it  was  Lascelles'  or  Murray's.  Aod 
depones,  that  thereafter  he  was  in  the  rebel- 
lion, pepones,  that,  when  he  was  at  tbe  pan* 
nel's  house,  the  1st  of  May,  as  aforesaid,  he 
did  not  sleep  within  the  pannel's  house,  tod 
seemed  to  be  on  the  watch,  lest  he  should  be 
searched  for.  And,  beinff  interrogate,  whether 
Allan  Breck  Stewart  did  not  then  lie  ui  tbe 
barn,  and  some  of  tbe  pannel's  children  with 
him  ?  he  says,  it  is  very  probable  he  might ; 
bfit  the  deponent  knows  nothing  of  it;  for  tbe 
deponent  saw  him  next  morning,  and,  he  thinks, 
breakfasted  with  him  at  the  pannel's  bouse. 
Depones,  that  the  deponent  is  first-cousio  to 
the  pannel,  and  also  his  brother-in-law.  De- 
pones, that,  before.  Charles  Stewart  went  with 
the  tenants  to  Glenure's  house,  upon  the  1st  of 
May,  the  deponent  beard  the  patinel  say  to  the 
tenants,  that  they  might  go,  or  not,  as  they 
thought  proper;  but  be  would  be  far  from 
advising  them.  Caitsa  tci^ii^  pattU  4°^ 
this  is  truth,  as  he  shall  answer  to  God. 

P.  Graot.  William  Stewabt. 

Air&aro  Watt,  spouse  to  William  Stewart, 
merchant  in  Maryburgh.  aged  twenty-eight 
years,  sworn,  purged  and  examined  ui  tupra, 
depones.  That  the  day  immediately  after  tbe 
murder  of  Glenure,  about  mid-dlijt  Alexander 
Stewart,  packman,  brought  the  depooeot's 
husband,  the  preoediug  witness,  a  message 
from  the  pannel,  to  sencTbim  five  pounds  8te^ 
liofiTi  to  pay  for  some  cows  that  the  panoel  had 
bought  tor  him :  that  the  deponent's  .biisbaod 
was  angry  at  the  message,  and  said,  that  he 
had  not  tfien  the  inoney  to  giv^,  baviog  gir^n 
sway  sonie  money  that  morning;  but  that 
though  ho  bad  it,  he  woold  not  send  it ;  sod 
the  nacknian  answered,  that  he  was  a  sufficieot 
but  himself  for  ail  the  sum,  though  the  pannel 
bad  not  sept  for  it:  that  the  padtroan  told  at 
Ibe  same  time,  that  he  was  goins  to.  Gleoevjs 
en  some  nvsssage  firom  the  pannd  touching  • 
horse ;  iberelbre  the  deponent  idterposed,  aod 
desured  the  packman  to  call  there  in  his  return 
firoin  Glenevis,  and  he  woold  get  the  money; 
for  ^hat  they  behofed  fo  hfire  ^e  cows  to 
stock  a  fitrm  they  had:  that  thb  convens- 
^n  happen^  in  the  deponent's  shoo,  wbers 
several  other  penions  were  present^  DepoMSi 
that,  nfiMt  day  in  theaftemppn,  the  doponent's 
husband  not  (^ng  then  at  home,  thcMMmsst 
wet  the  paokn^an  in  the  street  of  Mary  ouigbf 
ai^d  happ^iing  to  have  |hree  guineas  then  in 
hrr  purse.  aGs  ffave  them  to  him  there  m  the 
it,  and  called  her  seryant-maid  to  be  wit- 
there  waiino  letler  frofo  the  p«n« 
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tiel,  not  receipt  to  be  g^ren  by  the  pa^kitoaii. 
CakuL  scUMU  patei.  And  this  Is  truth,  u  ibe 
shall  anstref  to  God.  (Signed) 
Bai 


P.  GaAirr. 


SAiiSAjtA  Watt. 


AUtandir  Stewart^  trarelHoff  packman  in 
Appin,  aged  thiitj,  iioteamed;  witness  cited, 
tWoni,  ptiiyed  and  examined  ttt  supra^  bj 
Archibald  Campbell,  writei*  in  Interary,  sworn 
interpreter  fbressid,  depones.  TbSt,  upon  Friday 
the  15th  day  of  May  last,  afiout  twelve  o'clock, 
the  paonel  desired  tue  deponent  to  (^  to  Foit- 
Wllilam,  tolVilliam  Stewail,  merchant  there, 
and  get  from  him  fire  pounds,  or  Are  guineas ; 
and  told  the  deponent,  tha^  his  friend  Allan 
Breck  was  about  to  leave  the  country,  as  there 
were  troops  coming  into  h,  and  that  be  might 
be  suspected  of  Glennr«*s  murder ;  and  that  it 
was  mcumbent  upon  him,  the  pannel,  to  supply 
tbe  said  Allan  Breck  in  money ;  and  the  pan- 
nel desired  the  deponent  to  tell  the  said  William 
Stewart,  that  he  must  send  hhn  money,  though 
he  should  borrow  it  from  twenU  purses;  and 
desired  him  also  to  tell  the  said  William  to  give 
credit  in  five  pounds  sterling  to  John  Breck 
Maceoll,  bonman*  to  Appin  at  Koatisnacoan, 
in  case  he  came  to  demand  such  a  sum ;  and 
tbe  pannel  desired  the  deponent  to  demand  four 
pounds  sterling  more  from  the  said  William, 
aa  the  price  or  a  couple  of  milk-cows  bought 
for  him.  Depones,  that,  in  eonsequence  of  the 
above  nsessage,  he  went  to  rort-Williara, 
where  he  arrived  early  in  the  evening :  that 
he  met  the  said  Williata  Stewart,  and  demanded 
from  him,  for  the  use  of  the  pannel,  the  two 
sums  above-mentioned :  that  the  said  William 
told  him  he  had  not  money,  but  desired  the 
deponent  to  go  to  Glenevis,  and  that  he,  the 
said  William,  had  business  to  Glenevis,  would 
meet  the  deponent  there  in  the  morning,  and 
give  him  his  errand.  l>epottes,  that  tliepannel 
desired  the  deponent  to  tell  the  said  William 
Stewart  to  send  notice  to  Glenevis,  that  he 
should  send  for  a  stoned  horse  Glenevis  had 
bought  from  the  pannel.  Depones,  that  he 
went  to  Glenens,  where  he  arrived  about  sun- 
set, and  sUyed  there  the  said  Friday's  night : 
*  that,  as  the  said  WilKam  did  not  come  there 
Saturday  morning,  the  l6th  day  of  May  last, 
the  deponent  went  back  to  Fort- William,  and 
met  the  said  William  Stewart  upon  the  street, 
and  adced  him  if  his  answer  was  ready  ?  that 
the  said  William  said,  that  he  would  let  him  go 
immediately,  and  went  into  his  own  house,' and 
immeifiateiV  thereafter  Mrs.  Stewart,  spouse  to 
tbe  said  Wflliam,  came  to^thedoor,  and  gave  the 
deponent  three  guineas,  with  which  the  depo- 
nent went  back  immediately  to  Aucham,  and 
arrived  there  in  the  evening  of  the  said  Satur- 
day the  16th  of  May :  that  when  he  came  to 
Aucham,  the  panttel  was  not  at  home;  but 
soon  after  the  deponent's  arrival,  notice  came, 
that  the  pannel,  and  Allan  Stewart  his  son, 
were  made  prisoners  at  Inshaig,  a  place  of 
about  a  quarter  of  a  mile  from  Aucham:  that, 

*  See  n  note  to  p.  118,  of  this  volume. 


immediately  upon  this  udtice,  Mrs.  Stewart, 
the  pannel^i  wife,  and  the  deponent,  went  to 
Inshaig,  and  by  the  way  the  deponent  offered 
the  three  guineas  he  bad  brought  fh)m  Fort- 
William  to  Mrs.  Stewart,  but  she  desired  him 
to  keep  them  :  that,  upon  their  arrival  at  In- 
sfaatg,  they  found  tbe  pannel  a  prisoner;  but 
Mrs.  Stewart  and  the  deponent  having  had  ac- 
cess to  converse  with  the  oannel  apart,  the  pan*, 
nel  asked  the  depouent,  what  money  he  brought 
from  Fort- William  f  and  upon  the  deponent'e 
telling  him,  that  he  brought  three  guineas,  the 
pannel  nulled  a  green  purse  out  or  his  pocket, 
out  of  which  he  took  (wo  guineas,and  gave  theoa 
to  Mrs.  Stewart,  and  Mrs.  Stewart  delivered  the 
two  guineas  immediately  to  th6  dej^nent :  and 
the  pannel  desired,  that  the  five  guineas  should 
be  sent  to  that  unhappy  man,  meaning  AUab 
Breck,  to  see  if  he  could  make  his  escape  | 
and  pitched  upon  the  deponent  as  a  person  that 
should  go  with  the  monev ;  and  does  not  re- 
member positively,  that  the  pannel  spoke  diout 
Allan  Break's  clothes  :  that  soon  thereafker  thu 
pannel  was  Carried  off  by  a  party  to  Fort -Wil- 
liam, and  the  deponent  retnmed  to  Aucham 
with  the  nannel's  wife:  that  the  party  and  pan* 
nel  called  at  Aucharn,  and  took  a  ifram ;  anil 
upon  tlieir  going  off,  Mrs.  Stewart^the  pannel'e 
Wife,  told  tbe  deponent,  that  he  must  go  to 
Alhm  Breck  with   tlie  five  guineas  and  his 
dothea;  and  upon  the  deponent's  inquiring 
where  he  would  find  hio^?    Mrs.  Stewart  toM 
him,  that  he  would  cast  up  in  Koalisnaooan, 
Depones,  that,  some  time  after  night- fall,  the 
deponent  got  his  supper  at  Aucham,  and  how 
soon  he  was  done  eating,  Mrs.  Stewart,  the 
pannel's  wife,  carried  the  deponent  to  the  back 
of  the  brewhouse,  where  there  lay  a  sack,  out 
of  which  tbe  said  Mrs.  Stewart  took  a  blue  side 
coat,  red  waistcoat,  Uack  breeches,  a  hat,  and 
some  shirts,  all  which  she  delivered  to  the  de- 
ponent, ordering,  him  to  go  with  the  clothes  and 
money  to  Koalisnacoan  immediately,  and  de- 
liver them  to  John  Bitck  MaccoU,  bouman  to 
Appin,  if  he  did  not  meet  Allan  Breck  hioiself. 
Depones,  that  the  said  Mrs.  Stewart  directed 
the  deponent  not  to  carry  the  clothes  to  Jolm 
Breck  MaccoU's  house,  lest  any  bodv  might 
see  them.    Depones,  that  he  declined  going, 
and  told  Mrs,  Stewart  that  she  might  send 
some  other  pevBon,  and  that,  at  any  rate,  he 
did  not  chuse  to  go  alone  in  the  night-time.; 
but  that  Mrs.  Stewart  insisted  upon  his  going, 
telling  there  was  no  other  body  she  could  seno, 
aa  both  her  servants  were  gone  to  Fort-Wil- 
liam, and  desired  the  deponent  to  carry  his 
sister,  Maiga|ret  Stewart,  a  part  of  the  way 
with  him :  that  accordingly  the  said  Margaret 
his  sister  went  along  with  the  deponent  as  fiinas 
liBLricb  in  Glenco,  where  she  parted  with  hioa 
about  day- light  Sunday-morning:  that  there- 
after the  deponent  travellisd  alone  to  Koalisna- 
coan, and  left  the  clothes,  as  directed,  at  the  root 
of  a  fir-tree,  at  some  distance  from  the  houses  ; 
and  as  the  deponent  was  going  to  the  house,  he 
met  said  John  Breck  Maccoll,  and  asked  him  if 
Allan  Breck  was  there?  And  upon  his  deny- 
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ing  that  be  was  there,  the  deponent  expressed 
aome  sarprise,  and  told  that  be  was  Sent  with 
money  and  clothes  to  him  ;  told  from  whence 
lie  came,  and  how  he  got  the  money  and 
clothes  above-mentioned  ;  anon  which  the  said 
John  Breck  Macooll  told  the  deponent,  that 
Allan  Breck  was  in  the  heugh  of  Corryna- 
keigh,  above  the  house  of  Koalisnacoan  ;  and 
if  the  deponent  inclined  to  tee,  the  saiti  John 
Breck  Maccoll  directed  him  to  go  to  a  hill 
above  theliouses  and  whistle,  and  that  the  said 
Allan  Breck  would  come  to  him  :  that  the  de- 
ponent answered,  he  had  gone  fiir  enough  afler 
the  said  Allan  Breck  already,  pointed  out  to 
John  Breck  where  he  had  left  the  clothes,  and 

give  him  the  five  guineas  to  be  given  Allan 
reck.  Depones,  that  he  went  to  the  said 
John  fireck*s  house,  where  be  slept  for  some 
time,  and  thereafter  dined  with  the  said  John 
Breck  at  his  bouse.  Depones,  that  the  said 
John  Breck  Maccoll  told  the  deponent,  lie  did 
not  know  bow  the  said  Allan  Breck  could  leave 
the  country,  as  he  had  no  victuals,  and  he,  the 
said  John,  bad  none  to  give  him,  and  desired 
the  deponent  to  go  to  Mrs.  Macdonald  of 
Glenco*s  house  at  Inver,  and  get  a  peck  of  meal 
lor  Allan  Brock's  use,  which  the  deponent  re- 
fused. Depones,  that  the  said  John  Breck 
Maccoll  told  the  deponent,  that,  unless  he  had 
come  with  the  money  and  clothes,  he,  the  said 
John  Breck,  Would  have  been  obliged  to  go  to 
Fort  William  for  money  to  the  said  Allan 
Breck.  Depones,  that  he,  the  deponent,  came 
back  to.Aucharn  upon  the  evening  of  the 
Sunday  the  17th  day  of  May  last,  and  the  pan- 
nel's  wife  asked  him  if  he  had  seen  Allan 
Breck  ?  And  upon  his  answering  he  had  not, 
and  telling  that  Allan  Breck  was  at  Koalisna- 
coan, thouffh  he  had  not  seen  him,  and  that  he 
had  given  the  clothes  and  money  to  John  Breck, 
she  appeared  satisfied.  Depones,  that  the  said 
John  Breck  Maccoll  desired  the  deponent  to 
(eonceal  his  carrying  the  clothes  and  money  to 
KoalisnaeoaD,  as  above  ;  told  him  that  he  could 
not  prove  it  against  him,  and  that  he  could 
safely  depone  he  did  not  deliver  the  clothes  to 
him,  since  he  only  pointed  out  where  they  w^re. 
Causa  identic  patet.  And  this  is  the  truth,  as 
he  shall  answer  to  God.  And  declares  he 
cannot  vrrite.  And  further  depones,  that  he 
is  a  distant  relatioD  of  the  pannel's,  though  he 
cannot  tell  the  decree :  that  his  father  lives  at 
a  quarter  of  a  mile's  dbunce  from  Aucham ; 
and  that  he,  the  deponent,  used  to  be  often  in 
the  pannel's  house.  And  this  is  also  truth,  as 
he  shall  answer  to  God. 

(Signed) 
P.  Gramt.  Archibald  Campbell. 

John  Breck  Maccoll^  bouman  to  Appin  in 
Koalisnacoan,  aged  forty  years,  married, 
sworn,  purged  and  examined  ut  tupra,  by  the 
above  Mr.  Archibald  Campbell,  sworn  inter- 
preter,  depones,  That,  upon  the  afternoon  of 
Saturday  tbe*l6th  day  of  May  last,  as  the  de- 
ponent was  in  a  fir-bush  near  Aldavoim,  at  the 
Ibot  of  thebeugb  of  Corryoakeigh  in  Koalis- 
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nacoan,  he  heard  a  whistle  ;  and  upon  looking 
up,  saw  Allan  Breck  Stewart,  at  a  little  dis- 
tance, beckoning  to  the  deponent  to  come  to- 
wards him  ;  which  he  did :  that  after  aaluta- 
tions,  the  deponent  told  biro,  he  was  afraid  it 
was  no  good  action  that  occasioned  his  being 
in  such  a  remote  place,  and  at  such  a  distance 
from  any  common  road :  that  Allan  Breck  an- 
swered the  place  was  not  very  far  from  a  com- 
mon road :  that  the  deponent,  having  heard  the 
day  before  of  Glennre*s  murder,  charged  Allan 
Breck  with  being  guilty  of  it:  that  Allan  BrecC 
asked  the  deponent,  what  he  had  heard  about 
the  murder  ?  That  deponent  answered,  that  he 
had  seen  no  person  from  the  strath  of  Appin ; 
but  that  two  poor  women,  that  had  come  up 
Glenco,  were  telling  that  Glenure  was  mur- 
dered Thursday  evening  in  the  wood  of  Letter- 
more,  and  that  two  people  were  seen  goii^ 
from  the  place  where  be  was  murdered  ;  and 
that  he,  Allan  Breck,  was  said  to  be  one  of 
them :  that  Allan  Breck  answered,  he  had  no 
concern  in  it ;  and  that,  if  his  information  was 
right,  there  was  but  one  person  about  the  mur- 
der ;  and  that,  as  he  was  idle  in  the  country, 
he  was  sure  be  would  be  suspected  of  it ;  but 
that  that  would  give  him  little  ooncerny  if  be 
had  not  been 'a  deserter,  which  would  bear 
harder  upon  him,  in  case  he  was  apprehended, 
than  any  thing  could  be  proved  against  biiu 
about  the  murder :  that  the  deponent  did  not 
believe  him,  when  he  said  he  had  no  hand  in 
the  murder  of  Glenure;  and  not  caring  to 
press  it  much  upon  him,  told  him,  that,  as  he 
was  already  suspected,  it  was  dangerous  to 
have  any  intercourse  with  him,  and  pressed  him 
to  leave  the  place,  lest  he  should  bring  the  de- 

ement  and  his  family  to  trouble :  that  Allan 
reck  said,  he  did  nut  doubt  but  the  faipily  of 
Ardshiel  would  be  suspected  of  the  murder,  * 
and  it  was  probable  the  pannel,  and  Allan 
Stewart  his  son,  might  be  taken  into  custody 
about  it ;  and  that  he,  Allan  Breck,  was  afraid 
Albin  Stewart  the  pannel's  son's'  tonc^ue  was 
not  so  good  as  his  father's ;  by  which  words 
the  deponent  understood,  that  Allan  was  easier 
entrapped  than  the  pannel ;  and  t)ie  deponent 
still  msisting  upon  Allan  Brock's  leaving  that 
neighbourhood,  the  said  Allan  Breck  told  him, 
he  would  not  leave  the  town  for  eight  days,  un- 
less some  necessaries  he  expected  came  to  him  ; 
and  tofd  the  deponent,  unless  some  money  came 
for  him  before  next  morning,  be,  the  deponent, 
must  go  to  Fort  William  witli  a  letter:  that 
though  the  deponent  refused  to  go,  Allan  Breck 
look^  about  amonjr  the  trees,  and  finding 
a  wood- pigeon's  quill,  made  a  pen  of  it,  and 
having  made  ink  of  some  powder  he  took  out  of 
a  powder-horn  that  was  in  his  pocket,  be  wrote  a 
letter,  which  he  told  the  deponent  be  must  de- 
liver to  William  Stewart,  merchant  at  Mary- 
bui^h  ;  and,  upon  the  deponent's  telling  him 
that  he  would  by  no  means  undertake  that, 
as  be  was  informed  that  every  body  that 
went  to  Fort- William  was  searched,  Allan  Breck 
said  it  was  an  easy  matter  to  hide  a  letter  ; 
the  deponent  answered,  If  be  was  catdied 
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Stevrarty  traveHin^  towards  him  up 
botf  oiioo  bis  eomiog  Deftr«  tb«  depoa 
faim  to  bo  Aleiaoder  Stewart,  travell 


upon  tbe  streets,  what  would  be  dowitb  itf 
Altao  Brack  told  bim  that  tbe  letter  must 
not  be  found  upon  bini  by  any  means,  and, 
if  he  was  catcbed  with  the  letter,  he  most 
est  it  belbre  it  was  found :  that  tbe  deponent 
then  told  the  said  Allan  Breck,  that  he  did 
not  know  bnt  he  would  be  oblisvd  to  go  for 
some  beer  next  dsjr  to  Fort  William,  in  which 
case  be  mif  ht  possibly  carry  the  letter ;  bot  at 
the  same  time  told  tbe  said  Allan  Brcck,  if  he 
waa  catch^  with  tbe  letter,  be  would  tell  all 
be  knew  about  him :  that  the  said  Allan  Breck 
desired  tbe  deponent  to  so  to  Callart  or  Glenco'a 
bouse  for  a  peck  of  meal  to  bim,  which  the  de> 
pooent  refused ;  and  at  parting,  the  said  Alkn 
Breck  told  tbe  deponent,  ne  would  see  him  next 
day.  Depones,  that,  at  the  time  of  the  aboye 
coQFersation,  tbe  said  Allan  Breck  Stewart  was 
dressed  in  a  dun-coloured  great  ooat,  black' 
short  coat,  and  bluetrowsers  striped  with  white. 
And  tbe  deponent  having  seen  in  court  tbe 
black  short  coat  with  tbe  buttons  on  the  poc- 
kets, and  tbe  trowsers,  depones,  that  they  are 
the  sfaort  ooat  and  trowsers  be  saw  tbe  said  Al- 
lan Brecik  wear,  or  exactly  like  them.  De- 
pones, that  early  upon  Sunday  morning  tbe 
irth  day  of  May  last,  as  the  deponent  got  np 
to  look  about  his  corns,  he  saw  a  man,  whicn 
be  at  first  imagined  to  be  tbe  said  Albin  Breck 
~  _   tbe  glen; 

t  deponent  knew 
J  travelling  pack-« 
man  in  Appin  (tbe  immediate  preceding  wil- 
ness)»  who  is  conain-german  by  the  father's 
side  to  Allan  Breck  i  and  after  salutation,  and 
tbe  deponent's  expressing  bis  surprize  at  see- 
ing brm  so  early,  the  said  Alexander  Stewart 
asked  tbe  deponent,  if  be  bad  seen  Allan  Breck  ? 
And  tbe  deponent  lefusing  his  having  seen  him, 
Alexander  Stewart  seemed  surprised,  and  told 
thai  lie  was  informed  be  would  meet  Allan 
Bredc  there:  and  that  he  bad  brought  some 
necessaries  for  him :  and  the  deponent  inqnir- 
ing  what  be  bad  brought^  tbe  said  Alexander 
8«%wart  informed  him,  that  be  bad  brought  five 
guineas  and  some  clothes ;  and  told  thai  he  had 
a  great  deal  of  trouble  In  getting  the  money : 
that  be  bad  been  sent  by  the  pannel  to  William 
Stewart,  merchant,  at  Fort  William,  ficom 
whose  wife  be  got  three  guineas  ;  and  that  the 
pannely  or  bb  wife,  gave  him  tbe  other  two 
gnincns  ;  and  that  tbe  panners  wile  gave  him 
Uie  dotbes,  and  informed  bim  that  Alhui  Breck 
was  to  meet  bim  at  Koalisnaooan ;  but  that 
now  he  would  leave  the  mooey  and  clothes 
witb  the  depoeent :  upon  this  tbe  depooent  told 
the  said  Alexander  Stewart,  that  be  had  seen 
Allan  Breck  the  day  before,  and  that  be  en- 
peded  these  tbings ;  and  told  him,  that  he  be- 
fieved  Allan  Bie»  was  then  in  tbe  bengh  of 
Conynakcigb,  and,  if  be  wonid  go  to  a  bill 
that  the  da|ipent  pointed  out  to  bim,  and  whis- 
tle oaee  or  twice,  be  believed  Allao  Breck 
woeU  ooaaetubim:  the  aaid  Alexaodci:  iltew- 
ait  decUtted  gong,  all^giag  be  was  very  much 
ftdgned:  that  the  d^eneot  told  tbe  said  Alex* 
smCr  fitowart,  that  be  wonde^d  he  would  sot 
VOU  XIX, 
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SutbatleDffthto  see  bis  uncle's  son;  the  said 
lexaoder  Stewart  answered,  that  be  bad  slept 
none  for  two  nights,  and  was  very  much  fa« 
tigued ;  and  upon  this  be  delivered  to  the  de« 
ponent  tbe  five  guineas,  and  told  be  had  let^  the' 
clothes  at  some  distance,  and  would  shew  them 
to  the  deponent  when  be  was  going  away :  that 
the  deponent  told  the  ssid  Alexander  Stewart, 
that  Allan  Breck  wanted  a  peck  of  meal  from 
Glenco  or  Callart's  house}  and  that  he,  tbe 
said  Alexander  Stewart,  ought  to  get  it  for  bim  ; 
but  the  said  Alexander  Stewart  refused  to  go  fbr 
it :  that,  afterwards,  the  said  Alexander  Stewart 
slept  in  the  deponent's  house.  Depones,  tbat/he 
said  Alexander  Stewart  told  bim,  that  tbe  pan* 
oel,  and  Allan  bis  son,  were  made  prisoners  the 
evenioff  before,  and  sent  to  Fort  William  ;  and, 
upon  the  deponent's  inquiring  who  was  sua* 
pected  of  Glenure's  murder?  the  said  Alexan- 
der answered,  that  it  was  Allan  Breck,  and  that 
it  was  likely  that  the  pannel,  and  Allan  his  son, 
would  stand  the  first  trial  for  it.  Depones, 
that  tbe  said  Alexander  Stewart  and  the  depo« 
nent  dined  together;  and  as  the  said  Alexander 
Stewart  was  going  away,  about  12  o'clock,  be 
pointed  out  a  fir-tree,  at  the  root  of  which  he 
said  be  bad  bid  Allan  Brock's  ctotbes.  De- 
pones, that,  after  the  deponent  bad  gone  to 
bed,  upon  the  said  Sunday  evening,  be  heard 
one  knocking  at  the  window,  and  imagined  it 
might  be  AUan  Breck ;  the  deponent  got  up, 
and  went  out  in  his  shirt,  and  saw  the  said  Al- 
lan Breck  at  a  little  distance  firom  the  bouse; 
and,  upon  tbe  deponent'a  coming  up  to  him, 
tbe  said  AOan  Breck  asked  bim  it  any  roessajfe 
bad  come  for  bim  ?  Tbe  deponent  toM  biro, 
that  bis  uncle's  son  bad  come  with  five  guineas 
and  some  clothes :  that  Allan  Breck  complain- 
ed there  was  but  little  money,  bot  hoped  it 
would  do  his  business:  that  the  deponent  told 
tbe  said  Albin  Breck,  be  was  afraid  be  wookL 
starve  among  the  heather;  and  that  be  waa 
not  able  to  help  bim:  that  AUan  Brock  an- 
swered, he  had  no  occasion  for  fictuals,  bot 
wanted  a  drink  very  much :  upon  which  tbe 
deponent  went  back  to  his  boose,  and  carried 
out  some  whey,  or  some  milk  and  water,  in  a 
noggin,  and  tbe,  five  guineas,  and  gare  l|Mh  to 
Allan  Breck:  that  tbe  deponent  then  went  for 
tbencbtbes,  which  ho  also  gave  tbe  said  Allan 
Breck,  which  consisted  of  a  blue  long  coat,  rfd 
waistcoat,  black  breeches,  a  bat,  soma  stock* 
ings  and  shirts :  that  tbe  deoonent  told  the  said 
Allan  Breck,  thatjhe  pannel,  and  bis  son  Al- 
lao, were  apprehended  upon  account  of  Gle* 
nure'ft  murder;  to  which  Allan  Breck  answer^ 
ed,that  that  was  no  more  than  be  expected; 
but  it  would  not  signify  much,  as  there  coold 
be  no  proof  against  tliem :  but  expicssed  some 
appreheosioo,  lest  Allan  Slawart,  son  to  the 
paoneU  might  bebstn^ed  by  bio  own  tongues 
that  tbe  deponent  dOMred  the  said  Alhsi,  now 


thai  ho  bad  got  all  tbe  Q«ceMer'i«»  be  expected^ 
to  go  about  his  buMOess^  sod  tbe  said  AUan 
Breck  promised  t»  dirso;  but  toM  the  depo«k 
nent,  that  hf  mW'  OMol  bim,  the  said  Allan 


Breck,  neilinomiog;  that  he  most  delbrtr  lbs 
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deponent  the  clothes  he,  the  said  AHaa  Breefc, 
had  then  on,  to  wit,  the  bbek  short  ooat  aid 
trowsers  shewn  to  the  deponent  is  the  clerk's 
hands,  in  order  to  be  kept  by  the  deponent  till 
he  delivered  them  to  the  pannel's  wife :  that  the 
deponent  promised  to  meet  the  said  AHan  Breck 
mezt  morning,  but  did  not  see  biro ;  and  when 
the  deponent  went  out  next  morning,  he  found 
the  said  short  black  coat,  trowsers,  and  the  nog- 
%\n  in  which  the  deponent  carried  the  drink  to 
.the  said  Allan  Breck,  lying  together  in  the 
pkce  where  the  deponent  parted  with  the  said 
Allan  Breck  the  night  benire ;  and  found  in 
one  of  the  pockets  of  the  said  short  coat  the 
|V)wder-horn  now  shewn  him  in  the  clerk's 
haoib;  and  depones,  that  he  has  not  seen  the 
mid  AUan  Breck  since.  Depones,  that,  in  a 
4ionTerBation  the  deponent  h«d  with  the  pannel, 
as  the  deponent  best  remembers,  about  two 
irears  ago,  mention  being  made  ot'  Glenure's 
being  about  to  take  the  management  of  the 
.eatate  of  Ardshiel  from  the  said  pannel,  and 
thereby  disabling  the  pannel  from  beins:  of  «ny 
service  to  Ardsbiei's children,  he  heard  the  pan- 
nel say,  he  would  be  willing  to  spend  a  shot 
upon  Glenure,  though  he  went  upon  bis  knees 
to  his  window  to  fire  it.  Depones,  that  he 
beard  a  waif  report  in  the  country,  that  Ard- 
shiel (attainted)  bad  sent  home  a  message,  that 
be  believed  all  h»  friends  were  dead,  when 
Glenure  was  allowed  to  go  on  at  the  rate  he 
dkl.  Depones,  that,  upon  the  evening  of  the 
said  ^turday  the  10th  day  of  May  last,  Katha- 
rine Maceoll,  spouse  to  Hugh  Macooll,  in  Koa- 
lisnacoan,  told  the  deponent,  that  she  had  seen 
a  man  in  the  heugh  of  COrrynakeigh  that  day 
at  some  tiistance,  and  was  greatly  frtghlted  : 
that  the  deponent  told  her,  there  used  to  be 
bogles  seen  in  that  place,  but  she  musttake  nl> 
hotk^  ef  what  she  had  seen,  for  fear  of  fright> 
ing  the  women  of  the  town,  and  prevent  them 
Irom  attending  their  cattle  iu  that  p«rt ;  and 
that  the  reasmi  of  telling  her  so,  was  for  fear  It 
troold  be  known  it  was  Allan  Breck  she  saw. 
Depones,  that,  %vhen  he  found  the  black  short 
coat -and  trowsers  be  saw  Allan  Breck  wear, 
upon  Monday  morning  the  18th  of  May  last,  he 
hid  them ;  and  that,  after  he,  the  depouent, 
had  been  some  time  prisoner  at  Port  William, 
became  along  with  a  party  of  soldiers,  to  whom 
he-shewed  the  place  he  bid  the  said  clothes  ; 
and  the  said  party  took  the  said  clothes  oyt  of 
the  place  he  had  hid  them  hi,  in  the  deponent's 
presence,  and  carried  thenv  to  Fort  William. 
Cauta  witntimpattt.  And  this  is  truth,  as  he 
shall  answer  to  God  ;  and  depones  he  cannot 
write.  (Signed) 

Arch.  Caupbbll.  Ja.  Ferguson. 

Hugh  Maulean,  barber  in  Maryborgh,  aged 
f7  years,  flnnied,  sworn,  purged  and  exa- 
mined ut  tupra,  depones.  That  being  a  baiber 
to'bis  trade,  and  one  ^y  being  called  by  the 

Sinnel  'to-  the  prison  to  stiate  61m j  il^hich  be 
inks  was  upon  a  Saturday,  the  pannel  asked 
him,  what  news  he  heard  in  the  town  ?  To 
Which  the  depMani  answered,  that  he  beard 


that  he,  tbe  pSonel,  was  to  be  Carried  to  Edin- 
bai^h  on  the  Monday  followiagr  whereopoo 
the  pamiel  said,  That  that  was  a  matter  gave 
hian  no  concern,  and  wished  it  had  happened 
sooner,  and  was  afraid  of  nothing  but  that  his 
servants  might  be  enticed  to  take  money,  and 
turn  against  hhn ;  and  desind  the  deponent,  as 
from  him,  to  tell  his  servants  to  say  nothing  foot 
truth,  to  keep  their  minds  to  tbemselves,  and 
he  would  take  care  of  them ;  and  acoordhigly 
the  deponent  delivered  the  paaners  message, 
in  hn  own  words,  to  two  of  his  servants,  whs 
were  then  in  separate  custody  in  tbe  same  pri- 
son ;  and  that  they  were  both  of  the  name  ef 
Maccoll.  Depones,  that  at  this  time  the  pin- 
Bel  gfave  tbe  deponent  a  shilling,  and  said, 
when  be  canae  again  to  shave  biro,  he  wouM 
give  him  more;  but  that  he  never  got  more 
from  him  thaa  the  said  shilling.  Depones,  that 
Irom  tbe  pannel  he  went  to  bis  son  Allan  aho 
to  shave  him,  to  whom  he  told  the  cooEimisnoB 
his  father  bad  given  to  he  delii^red  to  the  ser- 
Taots ;  and  the  said  Allan  gave  him  balf-a; 
crown.*  Cauia  scientia  patei.  And  this  ti 
the  truth,  as  he  shall  answer  to  God ;  and  de- 
pones be  cannot  write. 

(Signed)       Ja.  Ferguson. 

*  "  With  respect  to  this  depoaitioo,  it  is  to 
be  itoted)  that,  after  itwasfluished;  the  pan- 
nel ^i«cted  the  followrng  qoestion  to  be  pot  to 
thcvfitneas  by  the  Lord  Examinator,  viz.  Hew 
long  he  bad  shaved  the  pannel  and  his  sod, 
before  be  received  the  aboye  nanoed  shillisg 
and  half-crown  ?  and  If  be  bad  Ibi^eriy  re- 
ceived  any  payment  from  theAi  ?  In  answer  to 
which  Macclean  deposed.  That  he  had  shaved 
them  both  for  five  or  six  weeks  before,  and 
never  received  any  money  but  the  said  shilling 
and  halt-crown.  The  Lord  Examinator  said^ 
he  dM  not  think  it  was  necessary  to  make  thii 
additioti  to  the  deposition ;  but  would  cause  it 
to  be  done,  in  case  the  pannePs  lawyers  Insisted 
to  have  it  done.  To  which  one  of  the  pannePs 
lawyers  answered.  That,  seeing  the  jury  had 
heard  the  answer  of  the  witness  (still  upon 
oath)  to  the  interrogatory  put  for  the  panueli 
and  that  the  judge  did  not  think  it  necessary 
to  be  added,  he  did  not  insist  for  it.  Now,  in 
tbe  first  place.  As  to  tbe  giving  of  this  shitimg 
and  half-crown  to  tbe  barber,  was  there  not 
good  reason  fi>r  it ;  as  they  were  then  resting 
8ie' barber  for  several  weeks  shaving  ;  and  that 
be  depones  he  had  told  them  on  the  Saturday, 
they  were  to  be  transported  from  Port-Williart 
to  Edinburgh  on  the  Monday  fbllowhig?  la 
the  next  place.  As  to  the  commtsaion  given  to 
the  barber,  (which,  by  the  by,  is  the  only  one; 
&t  no  reason'  for  say  iog,  as  Mr.  Krskine  does^ 
repeated  commissions) ;  It  consists  of  three 
particolars.  For  the  first.  To  tell  his  servants 
to  any  nothing  but  the  troth.  Sure  no  good 
man  can  find  fault  with  this.  For  the  secoi^, 
To  keep  their  minds  to  themselves.  This  is 
agreeable  to  the  declaration  of  the  estates  of 
the  kingdoAa  of  Scotland,  comprehending  tbe 
Claim  of  Right,  &c.  and  thagrieTances  reprer 
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l^oaws  fioifid;  seijeant  in  general  Pal|eneJ^'« 
ritgiroeot  pf  foot,  aged  38  years,  married,  wit- 
ness cited,  solemnly  airorn,  purged  of  malice 
and  partial  eounael;  and  bavinj^  been  called 
into  court,  before  closing  ofalormer  deposi- 
tion, in  order  to  open.a  bundle  containing  two 
abort  coats  and  a  pair  of  trowsers,  to  be  abewn 
to  a  preceding  witness  during  bis  essamiuation ; 
and,  after  opening  tbe  said  bundle,  was  r^ 
mofCd,  and  called  in  again;  and  being' so-, 
lemnly  sworn  and  interrogate,  depones.  That, 
about  the  beginning  of  JuTy  last,  to  the  best  of 
(be  deponent's  remembrance,  be  was  sent  with 
a  party  pf  soldiers,  and  a  guide  along  with  bim» 
whose  same,  he  thinks,  was  John  Brec|c  Mac- 
colt,  to  a  place  computed  of  above  ten  miles 
disunoe  from  Fqrt- William  over  LocbleveD  ; 
but  after  passing  the  locbt  ^«)r  guide  carried 
them  twa  miles  down  the  side  of  tbeMocb,  and 
up  to  the  top  of  a  rock,  and  out  of  a  cMfi  in  the 
rock,  the  guide  took  a  short  black  ooi^^  with 
silver  buttons,  and  a  powder-horn  in  the  pocket, 
and  a  pair  of  troyvsers,  and  gare  them  to  the 
deponent;  and  like  deponent  carried  them  to 
Forl-Wiliiam,  aod  delivered  them  to  oolooel 

aeuted  by  the  estates,  &o. ;  in  which  this  doc- 
trine of  one  article  is,  Thai  pereons  ought  oot 
to  be  obliged  to  discover  what  are  t)ieir  private 
thoughts  and  judgments,  in  relation  to  other 
men'sactions.  And  for  the  third,  And  be  would 
take  c^re  of  them.— It  is  fery  ceruin,  that 
they  then  had  great  need  of  some  person  to  take 
c^e  of  them,  and  hearten  them  $  whep,  oon- 
trary  to  law,  they  as  witnesses  had  been  for 
several  weeks,  and  stiU  were  closely  confinied 
to  a  fort,  with  iron  shackles  or  hand-ouffs  upon 
them ;  which  cruel  and  arbitrary  roaltneatment 
of  wiM^es^es  can  hav/e  no  foundation  or  warrant 
in  the  ibe£»re  recited  act  of  the  s^t  of  king 
George  2d ;  by  which,  forts  *  are  declared  to 

*  be  lawful  pnsoos  for  the  cojom^tment  aod 

*  safe  custodir  vf  offenders}'  but  not  one  word 
of  the  commitment  and  safe  custody  of  wit- 
nesses. And  what  does  a  good  ji^w  avail  to 
the  aobject,  juoleas  it  be  observed,  and  the  ^- 
tet4^  puoisheil  ?  Provoking  then  must  it  he  to 
fite  ^uses  of /this  mature  slurred,  nay  ^uriahed 
over,  as  jia  the  tri^l .  But  this  expression  (*  and 
'  he  would  ta^  care  of  them')  is  accouptcd  for 
moat  ratMoally  thus :  They  were  bis  yerf  ants ; 
and,  though  taken  from  tneir  actual  service, 
were  maintained  in  prison  at  the  jAnnePs  ex- 
igence. So  that  it  was  very  proper  now,  when 
It  waa  reported  that  the  paooel  was  to  be  trans- 
iiorted  from  thence  to  J^dinburgh,  to  let  them 
JiDOw,  that  be  would  order  still  to  take  care  of 
their  maintenance.  fXd^  all,  if  any  thing 
faulty  cealljr  appeared  in  the  commission. 
Sjiid  to  be  given  to  tbe  barber,  .as  there  does 
not,  it  is  to  1^  observed,  that  he  is  a  aingle  wit- 
new.  And  if  what  he  Ms  de|K>sed  be  tcpe^  the 
|irosecutors  had  an  opp(]|rtuoiiy  of  .having  it 
confiriQed  by  the  depositions  of  ih^^servaqts 
themselves,  the  twv  Maccolls.  But,  for  rea- 
sons best  known  <to  them^es,  ^htey.dtd  not 
attempt  it."    Supplement,  &c. 


Crawfucd.  Depones,  that  p^e  of  tbe  black 
coats,  with  the  powder-horn  and  trowsers,  that 
t)ie  deponent  took  out  ^f  the  pocket  as  above- 
-  mentioned,  are  the  same  that  his  guide  deli- 
Tered  to  him,  and  which  he  delivered  to  colonel 
Crawfurd,  as  above  deponed.  Cauta  $cientif 
patet.  And  this  is  the  truth,  as  he  shall  an- 
svrer  to  God.  (Sigwd) 

P.  Grant.  TifOB(As  Bairq. 

The  Prosecutors  Proof  being  concluded,  tbe 
Pannel,  for  his  exculpation,  adduced  the  Mr 
lowing  Witnesses: 

Hugh  Sieaartf  residenter  in  Edinburgh^ 
aged  30  and  upwards,  married,  being  sworu, 

Surged  and  examined  ut  tupra^  depones,  That 
e  knows  Allan  Breck  Stewart  to  have  several 
times  goneto France,  and  returned  again  to 
this  country  ;  partioularly  that  he  went  to 
France  in  1747,  and  returned  to  Scotland  ia 
December  1749 ;  returned  to  France  in  May 
1751,  and  came  back  in  February  1752 ;  an) 
when  in  this  country,  he  wai  in  use  to  lodgp 
at  the  deponent's  house  in  Edinburgh  :  that  he 
observed  bin)  to  be  afraid  to  be  seen  abroad, 
and  kept  at  home  in  the  day-time,  and  went 
abroad  under  the  cloud  of  night ;  fur  which  he 
gave  this  reason  to  the  deponent,  that  he  had 
Been  a  soldier  in  colonel  Lee's  regiment,  from 
which  he  bad  deserted,  and  was  afraid  to  be 
discovered.  And  being  interrogate,  depones, 
that,,  when  Allan  Breck  went  abroad,  as  baa 
been  said,  in  Majr  1751,  he  owed  the  deponent 
a  guinea,  and,  being  run  short  of  money,  ha 
drew  a  bill  on  tbe  pannel  for  that  sma,  whereof 
he  acquainted  the  pannel  some  time  he  thinks 
in  July ;  and  some  time  in  August  he  receive^ 
the  money  by  Maoooll,  the  Appin  carrier ;  and 
by  the  same  carrier  sent  the  pannel  the  bill 
upon  him.  Causa  scientia  patet.  And  this  is 
truth,  as  he  shall  answer  to  God. 
(Signed) 
Ja.  Ferguson.  Hugh  Stewart. 


Duncan  Stewart  of  GHenbuckie,  aged  $f 
years,  unmarried,  sworn,  purged  and  exa- 
mined ut  tuprUf  depones,  That  he  was  ac- 
quainted with  Allan  Breck  Stewart ;  and  that, 
at  any  time,  when  he  came  from  France  to  this 
country,  he  had  no  fixed  residence  to  tbe  d^ 
ponent  known,  but  went  about  amoni^  his  friends 
and  acquaintances :  that  when  he  came  last  tb 
Scotland,  his  dress  was  a  long  blue  coat,  a  rejl 
waistcoat,  black  breeches,  and  a  feathered  hat : 
that,  in  March  last,  when  he  vf  as  at  tbe  depc^ 
nent's  house,  he  was  in  that  dress;  but,  it 
other  times,  he  has  seen  hini  in  a  diflerent 
dress,  particularly  in  April  last  at  Gleoenty, 
which  was  the  last  time  he  saw  him,  his  dress 
was  a  black  short  coat,  with  clear  buttons,  a 
tartan  waistcoat,  trowsers,  and  a  bonnet ;  ana, 
above  aH,  adun-coloureil  great  coat.  Depones, 
that  be  remembers^  that  upon  one  occasion, 
white  AHan  Breck  was  at  his  house,  being  the 
first  time  he  came^  be  for  two  days,  to  the  de* 
poneot*s  certain  knowledge,  wore  a  short  blue 
cm  of  Jibfi  4m9t^%  Fi^  tba  d^iipneo^  at 
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k«  dmn^  km  him;  and  whether  lie  wwt  it 
<iy  more  then  two  dejfs,  of  the  ten  deys  he  at 
that  time  Hayed  at  the  depoiieDt's  howe,  the  de- 
fMweot  does  Mit  know,  oot  baFing  been  at  hoose 
•U  the  time.  Coma  seientim  patet.  And  thii 
18  tnith,  aa  he  shall  answer  to  God. 


TM^Jtmm  Siemarit 


[m 


J^  Fttsoaoir. 


*0N.  Stbwabt. 


Jhmum  JP!0r^iM0fi,a«Tant  to  Doncan  Stewart 
•f  Glenboekie,  aced  i9«  anmanriedy  awdro, 
purged  and  *»f"p-^  ut  npra^  depones,  that, 
abeot  the  80th  of  April  last,  he  saw  Allan 
Brack  Stewart  at  the  house  of  Branaehile, 
the  house  of  the  former  witness;  at  which 
time  he  was  dressed  m  a  short  black  coat  with 
dear  white  batt^nn,  a  tartan  vest,  trowsers, 
tartan  hose,  and  bonnet.  Depones,  that  he 
atajed  there  two  nights,  and  went  from  thence, 
as  the  deponent  was  informed,  to  GlenfinhM, 
an#stayed  a  night  there.  Depones,  that  the 
deponent  also  saw  him  at  (pilenbockie's  house 
in  March  last^  at  which  time  he  was 
dressed  in  a  htoe  coat,  red  vest,  and  feathered 
bat.  Causa  tcieniUt patet.  And  this  is  truth, 
as  be  shall  answer  to  God;  and  deponea  he 
cannot  write.  (Signed) 

P.GrInt. 

Dttjican  Stewart  ^  in  Gleofinhw,  aged  38 
yean,  married,  sworn,  purged  and  examined 
Mt  tupra^  depob^  that  one  night,  between  the 
90th  and  8Sd  of  April,  the  depobent  saw  Allan 
Brack  Stewart  at  Glenfinlas,  and  was  dreesed 
in  a  black  short  coat  and  white  dear  buttona, 
trowsers,  and  a  bonnet,  and  had  on  a  dun  big 
coat  above  the  short  coat  Cauta  xientue 
paiei.  And  this  is  troth,  as  he  shall  answer  to 
God.  (Sutned) 

P.  Grant.  Duncan  Stbwabt. 

Katharine  Maeinnest  late  servant  to  Alex- 
ander Stewart  of  Ballaohelisb,  aged  33  years, 
•worn,  purged  and  examined  til  itcpra,  by  Mr. 
Archibald  Campbell  of  Stonefield,  sworn  inter- 
preter, depones,  that  in  the  evening  of  the  Uth 
of  May  fast,  the  deponent  saw  Albm  Bieek 
Stewart  at  the  goat-boose  in  the  moor  of  Balla- 
dieliah  after  Glennre  was  killed;  and  that 
Alhm  Breck  then  asked  her,  what  waa  the 
•eeaaiott  of  the  stir  in  the  townf  and  that  she 
lojd  him,  Glenore  waa  murdered ;  and  farther 
asked  her,  who  might  have  committed  the 
nnrderP  .and  that  she  toM  him  she  did  not 
know  ;  and  that  tiie  said  Allan  farther  divired 
the  deponent  to  tell  Donald  Stewart  m  Balk- 
chelish  to  ^  to  the  pannel  and  desire  him  to 
send  the  said  Albn  money ;  and  that  ahe  deli- 
vered  this  message  to  Donald  Stewart  that 
same  niifht.  Depones,  that  she  told  the  said 
Donald  Stewart  where  she  saw  Allan  Breck ; 
hot  that  she  did  not  tell  him  to  go  to  the  said 
Allao,  nor  did  be  deaire  her.  Cauta  icientim 
patet.  And.  tbia  ia  truth,  aa  alie  ahall  an- 
ewer  to  God ;  and  depones  she  cannot  write. 
(Signed) 
P.  G«ANT.  Abcb.  Campbsu. 

John  BUmrt  ywBger  rf  Bellarhelish,  aged 


f6,  onnsaiTisd,  sworn,  pmged  and  examtncd 
ut  lapra,  depones,  that,  the  day  after  the  mofw 
der  of  Glenore,  the  deponent  was  at  tbe  pan* 
nel's  hoose,  who  after  13  o'clock  of  tbe  day, 
iM  the  deponent,  that  he  had  had  a  memge 
that  morninr  from  AHan  Breck  by  Donald 


Steirart,  to'send  him  money ;  but  does  not  re- 
member, whether  the  paooel  told  him  the  placs 
where  be  was  directed  to  send  it ;  and  tbe  paa- 
nd  toM  the  deponent,  that  he  was  resolved  to 
send  him  money.    Depones,  that  the  last  day 


of  December  last,  tbe  deponent  was  in  compaav 
with  the  deoessed  Glenore,  an  undo  of  Ara- 
shid's,  and  tbe  pannd,  and  Mr.  Campbdiof 
Bftllieveokn,  when,  after  the  oompeny  bad 
dmnk  verv  hard,  and  were  all  drunk,  sods 
high  wonto  aroae  between  Glenure  and  Ard- 
shid*s  nude,  and  they  were  like  to  come  to 
blows,  which  both  of  them  attempted;  bottbs 
deponent  once  and  again  separated  them :  that 
Ardshid's  iinde  happened  to  go  oot  of  the 
boose,  as  did  also  the  pannel,  and  the  depo- 
nent called  to  the  people  withoot  not  to  let 
them  in  again,  because  they  were  drank:  that 
tbe  pannd  had  invited  Glenore  next  day  to  bit 
boose,  which  Glenore  had  accepted  of,  and 
therefore  the  pannel  pressed  to  come  in  s^b 
to  the  hoose  to  renew  tbe  invitation,  and  take 
his  leave  of  Glenure;  but  the  deponent  wodd 
not  allow  him  to  come  in,  and  undertook  to 
make  bia  excuse  to  Glenure:  that  tbe  depo- 
nent, coming  into  the  houae,  found  Glenvre 
standing  with  a  df«wn  hanger  in  bia  band ;  sad 
%  deponent  asked  what  he  meant  by  tbatf 
and  Glenure  answered.  That  he  should  sot 
dlow  him  to  be  mobbed  there ;  npon  which 
tbe  deponent  assured  him  he  should  not  be 
mobbed  there ;  and  then  Glenure  threw  the 
hanger  opon  the  bed :  that  the  deponebt  west 
home  with  the  pannd,  and  next  miy  Glenore 
came  there  before  dinner,  and  dined,  and  made 
apologiea  mutually  for  what  passed  tbe  nidit 
before ;  and  that  Mr.  Campbell  of  BalKeveolio 
dined  there  also.  And  bdng  interrogate  for 
fbepursuers,  depones,  that  the  deponent  was 
in  Edinburgh  in  August  last,  and  was  preaeaj 
at  consuhaUons  of  the  pannd,  his  towyers  aod 
agents  touching  his  defence.  Cauta  sdeutia 
patet.  And  this  ui  truth  as  he  shall  soswer 
to  God.  (Signed) 

P.  Grant.  J  ohn  Stewart. 

Alexander  Stewart  in  Aucbindarrocb,  aged 
about  18,  unmagried,  witness  cited,  swoiVf 
purged  and  examined  ut  mors,  by  Mr.  Arebi- 
bald  Campbdl  of  Stonefield,  sworn  interpreto^ 
depones,  that,  to  the  best  of  hb  knowledge,  se 
saw  Dondd  Stewart  In  Bdbcbdisb  sod  t&e 
pannd  together,  upon  the  marebes  >^^!|^ 
Auchara  and  Aucbindarrocb,  in  tbe  ""^'""2 
of  the  15th  of  May ;  and  thai  he  hiiM«*JT 
at  tbe  time  digging  ground,  with  tbe  ota^ 
tenants  of  the  town.  Gaum  tdenUe  p^^ 
And  thia  is  the  troth  aa  he  shall  answer  to  G«s, 


Abcr.  Canfull. 
P.  Gbant. 


(Signed) 
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Atexmder  Stewart  of  Ballaclidbh  dder, 
witiMM  citMl,  sworn,  purged  mkI  exauiined  til 
mprOf  depooet,  that  the  deponcDt  waft  with 
Aflaa  Brack  Stewart's  father  a  oonsideraUe 
time  before  his  death ;  but,  after  he  had  con- 
trmcled  the  indispositioo  whereof  be  died,  he 
told  the  deponeot,  that  he  toteoded  to  leave  the 
care  of  his  children,  and  of  his  affairs,  to  Ard- 
shiel  and  the  paonel :  that  the  deponent  knows 
they  accordingly  took  upon  them  the  manage- 
ment, though  be  beliefes  the  nomination  was 
only  veibal,  and  not  in  writing.  Causa  taentUe 
patet.  And  this  is  the  truth,  as  he  shall  an- 
swer to  God.  (Signed) 

P.  OiuMT.  Alex.  Stewart. 

John  Stewart,  tenant  in  AnchnaooaD»  aged 
52  years,  married,  witness  cited,  sworn, 
purged  and  examined  ut  tapra,  depones, 
that  Allan  Breck's  father,  as  ho  believes,  named 
the  pannel  to  be  tutor  to  bis  children,  and 
no  other  tutor ;  and  the  cause  of  the  deponent's 
belief  is,  because  he  saw  the  pannel  take  the 
management  of  their  affairs  upon  him.  Cohm 
sdentim  patet.  And  this  is  tbe  truth  as  be 
shall  answer  to  God.        (Signed) 

P.  Obimt.  Jobm  Stbwabt. 

John  Floekhart,  writer  in  Edmburgb,  aged 
SO  and  upwards,  married,  witness  cited,  sworn, 
purged  and  examined  ut  tupra^  depones,  that 
beinff  abown  a  letter  by  tbe  pannel  to  Mr.  John 
Mamrlaoe,  writer  to  the  signet,  dated  the  I9th 
of  May  last,  depones,  that  that  letter  came  to 
tbe  deponent's  hands  at  Edinburgh  by  course 
of  post  the  94th  of  May  last,  and  tbe  deponent 
being  to  go  for  Perth  next  day,  be  gave  tbe 
letter  to  Alfexander  Hart,  derk  to  Mr.  Macfar- 
kne,  to  be  deKvered  to  hia  master ;  and  knows 
not  whether  any  thing  was  done  by  Mr.  Mac- 
forlane,  pursuant  to  that  letter.  Coma  identic 
patet.  And  thb  is  the  truth,  as  he  shall  an- 
swer to  God.  (Agned) 

Jo.  Plockbabt. 

And  after  dosing  the  oath,  being  further  in- 
terrogate for  the  pannel,  depones.  That  there 
was  BO  other  letter  accompanying  the  one 
before-mentkmed.  And  this  is  also  troth;  as  he 
shall  answer  to  God.       (Sixned) 

P.  Gaiirr.  Jo.  nocxBAirr. 

Join  CesKTSHof  Stfope,  aged  S5,  married, 
witness  cited,  and  sworn  nl  supra,  depones. 
That,  aboota  year  ago,  being  in  company  with 
aome  of  the  tenanta  of  Rannoch,  in  a  boose 
B  Raonoch,  a  qmui  came  onto  them,  whom 
they  called  Serjeant  More  Cameron,  whom  tbe 
depooenl never  aaw  before,  nor  since:  that  tbe 
tenaoti  were  complaining  of  Glcnnre  for  bis 
bard  osage  of  tbe  tenants  of  Ardshiel ;  and 
the  said  aeijeant  ^ore  said,  that  if  he  met  biro 
in  the  highway,  be  would  ahoot  him.  Ctmsa 
seieniUs  patet*  And  thb  is  the  troth,  aa  he 
shall  answer  |o  God.       (Signed) 

P.Qbamt.  John  GaMBaoN. 

Swan  Cameron,  servant  to  John  Cameron  of 
(Btiwe,  aged  90  years,  unmarried,  witness 

"     1  ti*  sajpra. 


hy  ArdiibakI  Campbell,  writer  in  Inverary, 
■worn  interpreter  foresaid,  depones,  that  he  bad 
eceasion  to  be  in  Rannocb  harvest  last:  that 
be  saw  there  a  man  that  was  called  serjeaot 
More  Cameron,  whom  he  never  law  before,  or 
since.  Depones,  tbst  he  saw  the  man  called 
Serjeant  More  in  a  bouse;  but  does  not  know 
the  name  of  the  town,  or  tbe  name  of  the  roan 
to  whom  the  house  belonget),  tbe  deponent 
having  never  been  in  Rannocb  but  that  one 
time.  Depones,  that  he  heard  tbe  said  Ser- 
jeant More  say,  that,  if  he,  tbe  said  Serjeant 
More,  met  with  Glenure,  he  did  not  care 
though  he  should  be  up-sides  with  him  ;  but 
bad  no  reaaon  for  saying  so,  he  having  heard 
no  ODore  of  his  discourse.  Depones,  that  tbe 
deponeot  was  then  servsnt^  tbe  former  wit- 
ness, and  was  then  in  Rannocb  attending  him. 
Causa  sdentut  patet.  And  this  is  tbe  truth,  as 
he  shall  answer  to  God ;  and  declares  he  caii- 
not  write.  (^ned) 

P.  GaAirr.  Abcb.  Campbell. 

Then  tbe  Procurators  for  tbe  Pannel  de- 
clared their  Probation  to  be  concluded. 

Follows  the  WarrrnGs  pboduced  m  EvmENCE 

FOB  THE  PbOSECDTOBS. 

The  Judicial  Declarations  cf  the  Pannel,  his 
Wife,  and  Children. 

At  Fort- William,  the  2d  dav  of  June  175f 
years,  in  presence  of  George  Doofflas,  sheriff- 
substitute  of  tbe  sheriffdom  of  Inverness, 
sitting  in  judgment,  compeared  James  Stewart 
in  Aucbarn,  now  prisoner  at  this  place ;  who 
being  judicially  examined  anent  tbe  matter 
underwritten,  declares  judicially,  That  Alhm 
Breck  Stewart  came  to  his  houve  in  the  latter 
end  of  March,  upon  his  comiog  from  France ; 
that  be  stayed  two  nights  there,  when  the  de« 
darant  went  to  Edinburgh,  leaving  the  said 
Allan  at  his  boose:  that  the  said  Allan  came  to 
the  declarant's  bouse  in  tbe  month  of  April, 
after  being  at  Glenbuckie*s  and  Rannocb ;  and 
that,  upon  Monday  the  11th  day  of  May  last, 
tbe  said  Allan  came  to  tbe  dedarant's  house 
frsm  Fasnadoich ;  and  the  dedarant  bdng 
called  upon  by  Mr.  CampbeH  of  Airds  to  go  to 
Keil,  had  little  conversation  with  the  said 
Allan  till  his  return,  and  no  other  after  bis  re* 
torn,  than  what  was  in  the  presence  of  the 
family;  Nor  does  the  declarant  remember, 
whether  he  sopped  with  the  said  AMsm  that 
night  or  not;  nut  rather  thinks  he  did;  or 
whether  tbe  said  Alhm  was  dressed  in  a  long 
blue  coat  and  bat,  or'in  a  black  short  coat  with 
silver  buttons :  That  the  dedarant  thought 
himself  concerned  in  drink  that  night,  havmg 
drunk  at  the  miller  of  Keil's  bonse  with  the 
old  piper,  the  young  piper,  tbe  said  miHer,  and 
dd  Duncan  Maccomnich,  and  his  son  Arcbt* 
baki:  tbe  dedarant  went  away  to  Appm*s 
boose  eariy  upon  Tuesday  the  19th  day  of 
May  last,  and  did  not  see  Alhui  that  day  or 
since :  that  when  the  declarant  was  at  £din« 
burgh,  the  said  Allan  carried  a  short  black  coat 
with  silter  buttons,  bdonging  to  the  dedarant, 
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with  him  to  Gleohackie's  and  Raonacb,  ami 
wore  it  upon  bi$  retnro ;  when  the  declarant 
told  the  said  Allan,  that  he  wondered  how  hb 
short  coat  fitted  him,  aa  Allan  was  a  large  man, 
and  the  decUraut  a  Httla  man ;  to  wpich  he 
answered,  that  it  served  him  well  enough : 
that,  upon  Monday  night  the  11th  day  of  May 
last,  the  declarant's  son  Charles  told  him,  he 
was  to  go  to  Glenco,  Callart,  and  Fort- Wil- 
liam ;  and  that  he  did  not  see  bis  said  son  froip 
that  night,  till  he  saw  him  in  this  place,  after 
that  he,  the  declarant,  was  made  prisoner  i  nor 
is  the  decUrant  sure  if  bis  said  son  went  to 
GJenco  ocCaUart  till  Wednesday  the  t3th  day 
of  May  last.  Declares  also,  that  his  son  Allan 
was  at  home  on  Sunday's  night  the  lOih  of 
May  last ;  hut  is  not  sure  whether  he  was  at 
home  all  that  day  or  not.  That  there  were 
no  strangers  at  the  declarant's  house  upon  the 
said  Sunday's  night,  or  on  the  following  Mon- 
day or  Monday's  nijgbt,  nor  yet  on  the  Tues- 
da^r  or  Tuesday's  night  following,  except  the 
said  Allan  Breck  and  Fasnadoich's  daughter 
upon  the  said  Monday's  night.  Declares, 
that  Johb  Stewart  younger  of  Ballachelish 
was  at  his  boose  upon  Wednesday's  flight,  and 
is  sure  that  Ewan  Roy  MaccoU,  brother  to 
Appin's  bouman  at  Koalisnacoan,  supped  at 
kff,  Ibe  declarant's  boose,  either  open  the 
Wednesday  oi^  ThorMiay's  night  the  13th  or 
14tb  days  of  Mav  last;  and  that  the  said 
Ewan  Roy  Maccofi  was  also  at  the  declarant's 
boose  upon  Saturday  thereafter,  in  the  fore- 
noon, along  with  his  sister,  spoose  to  Ewan 
Maccombich.  padterin  Coil,  and  then  paid  the 
declarant  10/.  Scots,  except  seven  shillings  and 
two-peuccL  for  which  the  said  Ewan  Macoom 


bich,  padler^  l^ecame  debitor;  which  10/. Scots 
was  in  pavment  of  the  grass-meal  of  eatUe ; 
and  that  the  said  Ewan  Roy  Maocoll  did  then 
|pve  to  the  decUrant  a  list  of  debts  due  to  him 
IB  the  cootttry,  whereof  20/.  ScoU  was  to  be 
a|iyilied  towards  payment  of  a  debt  due  by  the 
said  Ewan  to  his  said  sister,  u  ihe  declarant 
had  the  mana^roent  of  her  effects  in  the 
coontry  of  Atppm ;  and  whidi  sister's  name  is 
Christian  Maocoll,  and  was  last  winter  aerviliix 
to  Mr.  Stewart  of  Ballachallan :  that  the  de- 
darantdelif  ered  some  cattle  to  Doncao  Stewart, 
servitor  to  Glenbuckie,  and  Solomon  Maccoll, 
servitor  tp  the  declarant's  son  Allan  Stewart, 
and  John  MaccoU,  now  prisoner  sit  Fort- Wil- 
liam, at  the  marches  betwixt  Auobara  and  Sai- 
iacban;  aad  that  Ihe  said  Ewan  Roy  Maccoll 
was  to  meet  them  at  GlesiduKir  with  oatUe  of 
Ibis  own  that  were  to  be  .sent  south  along  with 
Ihe  deolarant's ;  and  that  the  said  John  Mac- 
coll parted  with  them  lat  a  sheahng  called  the 
Immerin ;  and  that  the  declarant  did  not  see 
Ihe  said  Ewan  Roy  Maccoll  since.  And  being 
intervogate,  if  he  had  any  arms  in  his  house;? 
doolares,  that  when  he  was  made  prisoner,  he 
liad  a  small  fowling-piece  and  a  bi^ad-aword, 
which  broad  sword  was  to  be  Jsept  for  the  cbil- 
drao  of  the  deceased  Allan  Stewart  of  Cuil,  till 
Ihey  wenofage.  Dedares  ahw,  that  the  said 
SmmoiiMbc€oU|fomorJyMrNUfll  to  Ponsld 


Stewart  at  Tayharnsiiiu  oame  home  to  bis  ser- 
vice on  the  15th  or  16tb  days  ofM^  last: 
that  John  Stewart  in  Aochnacoan  came  to  il^e 
decUrant's  house  upon  the  evening  of  the  14th 
day  of  May  last,  and  staysd  there  that  night ; 
and  declares,  that  he  did  not  send  him  any 
message,  either  that  day  or  the  preceding  day, 
nor  had  he  any  business  that  the  dedaraot 
knows  of.    Declares  also,  that  the  afternoon  of 
.Glenure's  murder,  several  of  the  tena^its  in  the 
neighbourhood,   particularly   the    tenants    <if 
Auchiodarroch,  and  Duncan  Stewart  at  In- 
shaig,  and  Robert  Stewart  the  miller,  came  to 
the  declarant,  to  know  what  they  should  do,  or 
whether  they  sbotdd  go  near  the  corpse ;  and 
that  he  advised  them  to  go ;  but  that  neither  be 
nor  his  son  Allan  went  there,  because  he  un- 
derstood that  Ballteveolan  and  his  sons  were  to 
be  there;  and  that  there  were  somechagrine 
lietwixt  him  and  them,  they  having  taken  the 
declarant's  possession  the  year  before,  wbei^ein 
he  had  a  stock  of  cattle,  viz.  Glendnror,  a  pan 
of  the  esUte  of  Ardshiel :   that  when  young 
Ballaohelish  wss  over-night  at  the  dechiraDt's 
boose  as  aforesaid,  they  had  a  c^nversatioB 
about  the  removal  of  the  tenants  from  the 
estate  of  Ardshiel ;   the  result  of  which  was, 
that  they  should  continue  their  possession,  and  . 
take  the  hazard  of  the  violent  profits,  unless 
they  were  forced  out ;  and  that  he  had  conver- 
sations  with    old  Ballachelish    to  the  same 
purpose ;  and  that  he  gave  the  same  opinion  to 
sucn  of  the  said  tenants  as  spplied  to  hini ; 
but  recommended  to  tliem  to  use  no  force  ip 
keeping  their  possessions ;    that  the  declaraqt 
hod  no  written,  but  a  verbal  commission  from 
the  said  tenants,  to  negociate  for  them  at  law  ; 
nor  did  he  receive  any  money  from  tb«m  ;  but 
that  the  tenants  of  Lettermore  and  Ardshiel  ami 
the  miller  promised  to  l^und  his  expences  for 
representing  their  case,  particularly  Dugftkl 
and  John  Macoombicks  in    Ardshiel.      And 
being  interrc^te,  if  he  had  any  conversation 
with  the  said  Allan  Breck  concerning  Glennre  f 
the  said  Allan  asked  the  declarant,  jf  he  heand 
that  seijeant  More  was  come  from  France,  or 
if  he  was  In  the  country  of  Apoin?  To  wblcli 
the  declarant  answered,  that  be  did  not  hcf  r 
he  was  in  Appin,  but  heard  be  was  in  Gleolive 
last  year ;   whereupon  the  said  Allan  told  the 
dedaivnt,  that  serjeant  More  swore  bo  would 
kilt  Glenure,  beoause  of  Ihe  IreatoMot  bo  gave 
the  tenants  on  the  estate  of  Mamore,  part  of 
Loohiel  estate.   Declares  also.  That  the  oahl 
Allan  Breck  threatened^  that  lie  wo«M  chol- 
ienge   BaNieveohMi    and  his  sons   la    ig4it, 
wlienever  ht  met  4heffl,  becaose  of  4hs  re- 
moving the  declarant  last  year  from  Olenda- 
ror,  and  being  about  lo  remove  the  other  te- 
nants Ibis  year  firoro  some  other  parts  of  the 
estate  of  ArdshtOl;   and  that   the  declarant 
%M  him  Ihen,  they  would  not  fight  liira,  as 
tbcnr  would  not  consider  -him  as  their  equal ; 
and  if  -he  had  come  to  the  country -to  ^nt,  he 
had  better  stayed  in  F/aiice.    And  being  in- 
terrogate), if  he  had  any  oonvorsatioo  with  Wil- 
liam StewAVt,  mo(cha»t  in  Atary  burgh  ?  de- 
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t!lai«B  Iw  liad,  vtmitbeeiftdieacy  of  tin  lakl ' 
teMHte  their  keeping^  their  ^pmaenhoB ;  and 
tbtt  H  was  the  said  WiHiMn's  ofiftnioB,  dnt 
tbeythowM  keep  their  poawroim* ;  «nd  that 
thnr  ci0e  shouM  he  reprMtbted  to  the  barons  of 
evcheqver ;  and  that  it  mm  Imid  they  aboald 
hR  turned  out,  nnlM' their  oace  was  atated. 
And  bang  asked,  if  4ie  had  any  eonrtraiAien 
witb  Camrt  anaent  the  venMviaga  ?  declares, 
he  dott  not  remember;  hut  that  conrnionly 
every  bo<ly  he  saw  aafeed  him,  -w^iat  ahool4  ba- 
teme  af  theaeiiaiits«f  the  estate  of  Ardshiel  ? 
To  which  he  answv'red,  he  did  notknow  tili  the 
terai<day.  This  declaration  is  emitted  hefhre 
ibe  aaid  sheriff-sobstittfto^  place  and  date  >fere- 
aaid,  before  these  witnesses,  oolonel  Howard, 
colonel  Crawfcird,  Donald  Camfihell  of  Airds, 
and  Colin  Caff»pbeH  of  Carqobin,  esqrs. 

Witnesses,         (Signed) 
G.  Howard.  Jambs  Stbwart. 

Donald  CAMnsEix.    GBontSE  iMncsLAs,  S.  8. 
Co.  Campbell. 

Eodem  die,  The  said  Jmnei  Siewartf  being 
ff-exarotned,  judicitftly  deelares,  upon  reool* 
lectioo,  That  it  was  upon  Thursday  the  14th 
day  of  May  last,  that  his  said  son  Charles*  went 
to  Gleoco,  and  not  on  Wednesday,  as  before- 
mentioned;  and  that  Callart  was  at  thedeela- 
nnt's  house  upon  Sunday's  night  llie  lOfh  day 
of  May  last.  Declares,  that,  before  Glenure 
'  lerred  the  warnings  against  the  tenants  of  the 
estateof  Ardsbiel,  the  hiird  of  Appin  proposed 
to  accommodate  some  of  them  in  land :  that 
hoar  soon  the  declarant  heard  of  Glenure's 
nrarder,  il  came  in  his  mind,  that  serjeant 
More  bad  done  it,  beoause  Allan  Breck  told 
him,  that  the  said  seijeant  swore  bloody  rerenge 
at^aiost  Glenure  before  the  seijeant  came  from 
Prance,  npon  account  of  Olennre's  treatment 
of  Lochiet*s  tenants,  and  his  differing  with 
ioho  Cameron  of  Fassafem,  brother  to  I^chtel: 
that  the  declarant's  reason  for  suspecting  Allan 
Breck  afterwards,  was,  because  be  left  the 
country  ahrnptly,  withoot  taking  leare  of  him, 
as  he  expected  ;*  and  if  the  said  Allan  was  guilty 
of  the  said  murder,  he  believes  it  beho?edto  ble 
on  aceount  of  the  disturbance  gi?en  to  the  te- 
nants of  the  estate  of  Ardshiel,  and  knows  no 
other.  Declares,  that  he  did  set  out  for 
Edinburgh  on  Friday  the  dd  day  of  April  last, 
was  at  Gtenco  that  night,  the  4th  at  Innerken- 
vie,  the  5th  at  Lanerick,  the  6th  at  Annat;  and 
called  next  day  at  Newton,  and  was  that  night 
at  Sir.  Wordie  of  Cambusbaron's  house  at  St. 
Nhian's,  called  at  Touch  on  the  8th,  and  got  a 
letter  from  Mr.  ItetOn  to  Mr.  David  Hfoncrief, 
■fccretarr  to  the  barons  of  exchequer ;  called  at 
Mr.  Wilson's  house  of  Iffoftay's-hall,  and  was 
that  night  at  Mr.  Foster  of  Duniran's  house, 
ftad  got  a  letter  from  him  to  Mr.  Patrick  Hal- 
daoe,  the  solicitor ;  but  did  not  deliver  it,  or  the 
<>Uier  letter,  as  he  was  tdld  they  would  be  of 
'•oconfe^nence ;  and  went  to  Edinbui|fb  upon 
Thursday  the  9th  day  of  April  last,  where  he 
continoed  for  eleven  days :  that  he  left  Edro- 
hargh  upon  Sunday  the  19tb,  vraa  that  night 
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^  DunCvftfi,  called  at  Mr.  Wilson^  a«d  Mv. 
Wordie's  and  was  at  Stirling  at  angtit ;  whieh 
place  he  left  on  the  81st ;  called  at  Mr.  Dun« 
das  of  Manner's  house,  DonUaio  and  Newton, 
and  was  at  Annat's  at  night ;  upma  the  92d 
came  to  Ballachallao's,  and  stayed  there  that 
night;  came  to  Glenbuckie's  the  Sdd,  and 
stayed  there  two  nights ;  on  the  95th  came  to 
Tayindrom;  on  the  26th  came  to  Dunoah 
Stewart's  house  inGlenco  ;  and  upon  the  27th 
came  home :  that,  upon  the  25tb,  he  called  at 
Mr.  Mnrray  of  Olenkernock :  That,  soon 
afler  the  declarant  came  hoooe,  be  gave 
notice  to  the  tenants  of  Ardshiel,  that  he  had 
procured  a  sist  for  them  against  the  decreet 
of  removing ;  and  that,  if  thev  had  a  min^ 
to  continue  their  possessions,  they  were  ad- 
vised to  go  to  Gleoure  and  seek  their  pos- 
sessions, and  if  did  not  grant  their  desire,  thej 
should  send  for  a  notary,  and  go  with  him  to 
protest  a^^ainst  Glenure ;  and  if  they  pleased 
he  would  send  for  a  notary;  to  which  they 
agreed :  that  accordingly  the  <jeclarant  seol 
for  Charles  Stewart,  notarv,  and  writ  him  a 
letter,  signifying  they  had  obtained  a  sist  for 
the  tenants  of  the  estate  of  Anishiel,  and  de- 
sired him  to  come  to  intimate  the  same  to 
Gienore,  to  the  purpose  above-mentioned ;  an4 
that  the  said  Charles  did  accordingly  come  to 
the  declarant's  house  at  night,  and  tne  tenants 
came  also  nextmorni  ng ;  i^  that  the  declarant 
told  them,  in  presence  of  tiie  said  Charles,  that, 
if  it  was  not  their  mind  to  proceed  in  that  me- 
thod, he  would  not  desire  them  to  do  it,  becaofe 
he  Cjpuld  not  assure  them  of  success ;  and  that 
now*  they  had  the  advice  as  it  was  given  to 
him  :  anil  particularly- rememben,  that  three  of 
the  tenanta  of  Ardshiel  met  the  notary  at  the 
declarant's  house,  but  is  not  sure  if  old  John 
Colqufaoun,  the  fourth  tenant  in  Ardslriel,  waa 
there,  but  rather  believes  he  was :  that  he  was 
informed  on  Monday  the  Itth  day  of  May  last, 
by  his  son  Charles,  Allan  Breck,  and  Fasna- 
cloksh's  daughter,  that  they  heard  Glenure 
was  to  go  to  Loohaber  that  day.  Declares, 
also,  that  he  saw  James  Stewart,  younger  of 
Pasnacloich,  at  Glenco's  house,  upon  the  5th 
day  of  May  last,  who  asld ng  him  what  he  had 
done  at  Edinburgh  ?  the  declarant  told  him, 
he  had  procured  a  sist  for  the  tenanta  of  Ard- 
sbiel's  estate ;  and  that  he  did  not  know  wh^t 
service  it  might  be  of,  bnt  that  some  peopio 
thought  they  might  sit,  and  take  the  hazard  of 
the  violent  profita,  till  they  had  an  opportunity 
of  laying  their  case  before  the  harons  of  ex- 
chequer :  that  at  this  time  the  declarant  totd 
the  said  James  Stewart,  that  be  wished  some 
personsof  understanding  were  present  on  the 
term-day,  to  see  if  there  was  law  for  ejecting 
them ;  and  asked  the  said  James,  if  lie  was  to 
be  in  Duror  about  that  time  ?  who  said,  be 
did  not  know :  that  when  the  said  John  Stew- 
art of  Ballachelisb  was  at  the  declarant's  house, 
he  asked  him,  if  he  would  he  present  with  (he 
tenants,  to  see  if  there  was  law  for  turning 
them  out  ?  who  said  he  would,  if  he  did  not  go 
to  Inwrary.    Declares  also,  that  in  general, 
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be  raeommaiM  tp  every  body  net  to  mifae 
aoy  disturbaooe,  and  particolaiiy  recooineiided 
to  his  own  lervanta  not  to  be  preicot,  not  know- 
ing wbat  might  happen  if  a  mob  of  people 
gathered  ;  ner  did  be  mtond  to  be  present  him- 
eelf.  This  declaratioD  is  emitted  judicially, 
place  and  date  foresaid,  before  these  witoesses, 
colonel  Howard,  Donald  Campbell  of  Airds, 
and  Colin  Campbell  of  Carwhin,  esqrs. 

Witoesses,  (Signed) 

Q.  HowABO.  James  Stewart. 

Donald  Campbell.  Oeorob  Douglas,  S.  S. 
Co..  Campbell. 

At  Marybargh,  the  3d  day  of  June  1753 
years,  in  presence  of  the  said  sheriff- substitute, 
compeared  the  said  Jamet  Stewart,  who,  after 
having  his  former  declarations  fully  read,  re- 
collects, that  he  was  not  a  night  at  Annst,  but 
called  there  on  his  way  to  Edinburgh,  and  so 
was  a  day  sooner  there  than  what's  mentioned 
in  his  former  declaration.  And  being  interro- 
gate, if  Allan  Breck,  the  declarant's  son 
Charles,  or  Fasnacloicb's  daughter  told  him, 
when  she  came  to  his  house  npon  Monday 
the  11th  da^  of  May  last,  that  Glennre  had 
got  the  said  sist  removed  ?  Declares,  they  did 
not;  but  that  one  of  them  told  him,  he  heard 
Oleoure  was  to  remove  the  tenanto  of  Ardshiel, 
but  which  of  them  said  so,  be  does  not  remem- 
ber. This  declaration  emitted,  place  and  dato 
foresaid,  before  the  said  Donald  Campbell  of 
Airds,  and  Colin  Campbell  of  CarWhin,  esqrs. 

Witnesses,  (Signed) 

Donald  Campbell.      James  Stbwabt. 
Co.  Campbell.  Gbobob  Douglas,  8.  S. 

At  Marybttfgh,  the  Sd  day  of  June  175S 
years,  in  preMuoe  of  the  said  Oeoige  Douglas, 
sheriff-substitute  of  the  shire  of  Inverness,  com- 
peared Allan  Stewart  son  to  James  Stewart  in 
Aucham ;  who,  being  examined  judicially,  de- 
clares. That!  Allan  Breck  Stewart  came  to 
the  declarant's  father's  house  on  Monday's  af- 
ternoon, the  1  Ith  day  of  May  last,  dressed  in  a 
long ,  blue  coat,  red  waisteoat,  black  breeches, 
torun-hose,  and  a  hat;  and  after  being  some 
time  there,  did  pot  off  his  blue  coat  and  waist- 
coat, and  put  on  a  black  short  coat  with  silver 
buttons,  belonging  to  the  declarant's  father; 
and  went  that  afternoon  to  work  with  the  de- 
clarant's father's  servanto  in  covering  pototoes : 
that  the  said  Allan  Breck  staid  that  night,  and 
was  dressed  nbxt  morning  in  his  blue  coat  and 
red  waistcoat,^  as  the  day  before:  that  the  de- 
clarant did  not  see  him  go  away  from  Aucham 
upon  the  IStb,  the  declarant  bein^  in  the  fields 
from  the  time  he  rose  in  the  moruiog  till  twelve 
of  the  dock  that  forenoon,  sowing  barley,  ex- 
cept once  that  he  made  a  stort  home  for  more 
bear.  Declares,  That  upon  the  afWnoon  that 
the  said  Allan  Breck  came  to  Aucham,  as 
aforesaid,  he  told  the  dedaranl,  that  he  beard 
in  Glencrearen,  that  the  tenants  who  had  taken 
the  lands  of  Ardshiel  were  to  be  at  Gleodnrer 
on  Thursday's  night,  in  order  to  enter  to  the 
possession  on  Friday  the  15tb  day  of  May  last; 
and  told  him  likewise,  that  he  beard  Glenore 
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and  had  oiden  to  ^iHtoetlis 
that  Aichibald  Ca«Mm, 
illy » cane  along  with  Fm* 
's  daagbtor,  and  the  declaraal'shrstber 
Charles,  to  his  father's  Imue,  uponthesHd 
11th  day  of  Mav  laal,  and  staid  all  nigbt;  ths 
said  Allan  Breek  haftogoome  by  hiaieelf about 
two  of  the  ckMk  m  the  aflernoon  that  day: 
that  the  declarant's  &tber  convened  whh  the 
said  Allan  Breck  aside,  apon  bis  firttairifsl 
at  Aoeham  apon  the  said  11th  day  of  May ; 
but  that  the  conversatioa  did  not  last  above 
Sre  minutes,  or  thereaboute ;  nor  did  the  de- 
clarant bear  what  passed :  that  the  declsraot'i 
father  did  not  appear  to  be  the  least  in  driok 
npon  his  coming  home  upon  the  eveung  the 
Monday  aforesaid,  but  told  that  Mr.  Campbell 
of  Airds  had  given  the  dedarant's  fiitber,  tad 
the  tenanto  of  Keil,  three  or  four  botllct  of 
whisky ;  and  that  the  dedarant's  father  sopped 
at  home   along  with  the   said  Allan  Brack 
that  night:  that,  upon  Tuesday  afUrnooo  the 
13th    of  May  last,  the   dechtnot,   and  the 
said  Arehibald  Cameron,  and  Donald  Mtc- 
donald,  brother  to  Glenoo,  went  to  the  isle  of 
Baliienngowan ;  and  the  declarant,  and  tbeaiid 
Donald  Macdonald,  returned  in  the  emung  to 
Aucham;    but  the  said   Archibald  Caoieroa 
went  to  his  aunt's  at  Coil :  that  in  the  momng 
of  the  ISth  of  May  last,  the  declarant  west  to 
Sallacban,  where  he  saw  John  More  Hscili- 
chatten,  and  delivered  them  a  mare  and  a  fittji 
and  then  retumed  home;  and  in  the  af^raooo 
of  that  day  went  to  Kintolline,  in  order  to  go  to 
Tayphbst;  but  being  informed    by   Dosaid 
Mackeodrick,  the  old  mper  at  Keil,  whom  be 
met  there,  that  young  Ballachelish  was  to  be 
at  Aucham  that  night,  tlie  declarant  retained 
with  the  said  piper,  and  went  along  with  bim 
to  the  moss:   that  acoordiogly  BaUacbelith 
younger  came  to,  and  st^d  at  the  declanot'i 
father's  boose  that  night,  and  went  next  dav  to 
Appin's  house :  that  the  said  Ewan  Roy  Mac- 
coll,  brother  to  Appin's  bounaan  at  Koalina- 
coan,  wrought  at  the  declarant's  father's  peat- 
moss upon  the  said  13th  of  May  last,  and  sup- 
ped at  the  declarant's  father's  house  that  oiffht, 
and  believes  he  took  bis  bed  with  Duncan  Mac- 
coll,  his  uncle's  son,  at  Auchindarrocb  iiiat 
night :   that,  upon  the  14th  of  May  io  tlie 
morning,  the  dedarant  wen(  up  torreicbie, 
and  retumed  by  the  bouses  of  Glendnror,  where 
he  saw  two  women,  and  apoke  with  one  or 
them,  to  huider  the  cattle  to  trespam  on  his  n* 
ther's grounds;  and  whilst  tfie  declaraot  wu 
speaking  tothat woman,  he  s«w  a  man  psssiog 
at  a  little  distance,   who  was  eoquinag  for 
Glenure,  as  the  said  woman  told  the  declaraot  j 
which  man  the  declarant  thereafVcr  obserred 
travelling  on  the  road  towards  Auchindarrocb : 
that  the  declanmt  eame  straight  home  frooi 
Glendnror,  and  continued  at  home  till  be  west 
to  Iwbaig,  along  with  his  brother  Chsiles  w 
Fasnadoicb's  daoghter,  and  cvotinued  tbtft 
tiU  the  news  of  Glenure's  murder  readied  DH 
father's  house,  where  he  heard  the6fst  sc- 
coonto  i«f  it,  Glenare's  servant  bdog  jusl  g<«'' 
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M  tbttdeclannt  was  informed :  that  the  deela- 
imnt  Was  at  home  all  day  the  15th  of  said  May ; 
only  that  be  made  a  aUrt  to  Cuil,  where  be 
waa  IB  company  with  Duncan  Stewart  a^nior, 
jmd.Puncan  Stewart  younger,  bis  fon,  and 
Aancan  Stewart  at  Insbaig.    And  being  in- 
terrogate, what  convenation   passed  betwixt 
Jiim  aod  bis  fi|ther,  on  bis  return  borne  from 
Insbaig?  bis  father  told  him,  That  Olenure's 
aerrant  was  there ;   and  upon  the  declarant's 
father's  asking  his  news,  be  told  him  the  worst 
that  e?er  be  had ;  that  bis  master  was  killed  at 
Lettermore ;  and  that  bis  father  asked,  if  it  waa 
by  a  shot ;  and  that  the  serrant  answered,  that  it 
waa ;  and^  that  the  said  servant  also  desired  his 
father  .to  go  and  take  care  of  the  corpae ;  which 
he  oroposed  to  dp,  but  that  bis  wife  would  not 
Jet  bim ;    but  that  be  sent  for  the  tenants  of 
Aochindarroch,  and  desired  them  to  go  to  iake 
care  of  the  corpse ;  and  that  the  reason  that  he, 
the  declarant,  did  not  go  to  take  care  of  the 
corpse,  was,  because  it  did  not  at  first  occur  to 
him ;  and  that  it  was  too  late,  aod  the  rest  of 
the  people  gone ;  yet  it  was  clear  day  light, 
but  thinks  the  sun  was  set;  and  that  the  decla- 
rant^s  mother  also  hindered  his  going,  and  as- 
signed for  a  reason,  that  if  the  fdends  of  the 
dnxased  were   there,  and   bad   arms,   the^ 
might,  io  their  passion,  do  hurt  to  bim  and  bis 
father ;   and  that  be  was  but  a  little  time  at 
home  afWr  bis  return  from  Inshaig,  when  ha 
saw  Olenure's  servant  returning  from  Glendu-i 
ror,  and  passing  towards  Kintalline :  that  the 
dedarant  thinks  his  brother  Charles  went  in 
the  afternoon  of  the  14th  of  May  Jaat  with  Fas^ 
nadoiqh's  daughter,  and  the  said  ^rchibali) 
.  Cameron,  and  the  declarant's  sister,  to  Lagna^ 
ha,  where  they  dined  in  Alexander  Stewart 
aenior  his  house,  and  afterwards  came  back  td 
Aocharn,  and  then  went  to  Insbaig  asaforesaid. 
Declares,  that  he  beard  the  said  Ewan  Roy 
Maccoll  say,  upon  the  IStb,  two  several  times^ 
that  it  waa  hard  in  Glenure  to  turn  out  the 
lioneat  tenants  of  the  Ardsbiel  estate,  as  they 
paid  their Jvnts  well,  and  offered  an  augmenta- 
tion of  rent,  and  were  willing  to  give  0D|edieuce 
to  the  goyernmeot;.aod  that  one  of  the  times 
was  aAer  breakfast,  when  the  people  were  to  * 
gedie^,  at  the  end  of  the  declarant's  father's 
house,  going  to  tbe^moss ;   but  that  bis  father 
was  not  present:    that  some  of  the  tenanta  of 
the  neighbourhood  were  there,  aa  well  as  bis 
Other's  servants^  and  that  they  ^nerally  talk- 
«i  in  the  same  strain  with  the  said  £wan  Mao- 
coll  ;  and  that  the  other  time  was  after  their  re- 
tumiog  from  their  work  that  evening  at  thede- 
clanmt'a  father's  house:    that  the  declarant 
doea'not  know  what  became  of  the  said  Ewan 
Roy  MaccoU  all  Thursday  said  14th  of  May 
last ;  but  is  pontive  that  he  same  into. the  bam 
where  the  declarant  was  Iving,  that  same  uight, 
about  twelve  of  the  clock,  asking  for  a  bed, 
which  was  refused  him ;  but  ordered  to  go  and 
lie  with  the  servants  in  another  barn  in  Aucbarn, 
meaning  Dougal  and  John  Maccolls,  now  pri- 
aoners  at  Fort  William  :  that  the  declarant  saw 
the  said  Ewan  Roy  MaccoU  at  AucharDi  upon 
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the  IStb  of  May  in  the  morning,  and  saw  him 
again  at  Cull  about  twelve  of  the  clock  that 
day ;  and  that  they  came  together  from  thenca 
to  Aucbarn,  where  they  parted,  and  that  the 
declarant  does  not  remember  if  they  bad  any 
conversation  all  that  time  about  Glenure'a 
murder.  This  emitted  judicially,  place  and 
date  foreaaid,  before  these  witnesses,  Donald 
Campbell  of  Airds,  and  Colin  Campbell  of 
Carwhin. 

Witnesses  (Signed) 

Donald  Campbell.      Allan  Stewart. 
Co.  Campbell.  Gbobos  Douglas,  S.  S. 

Eodmdie,  The  said  Allan  Stewart  hmag 
re-examined  judicially,  and  being  interrogate 
whom  he  suspected  guilty  of  Glenure's  mur- 
der ?  declares.  That  he  thought,  if  Allan 
Breck  did  not  soon  caat  op  in  the  country,  ha 
was  the  most  likely  man  to  have  done  it:  and 
further  declares,  That,  in  a  conversation  be- 
tween, bim  and  his  father,  and  others,  th^ 
were  of  opinion,  that  the  people  of  Ballacbe* 
lisb  and  Lettermore  must  have  known  who 
committed  the  murder  at  the  time  it  happened : 
that,  unon  the  Friday  after  the  murder  hap- 
pened, be  heard  bis  father  say,  be  did  npt 
doubt  but  he  woqtd  be  taken  up  upon  susni'* 
cionof  the  said  murder:  that  when  the  de- 
clarant's father  was  at  Edinburgh,  )i^  expected 
a  letter  from  bim  about  what  he  was  doing 
about  the  removings ;,  which  letter  came  to 
Aucbarn  in  the  declarant's  absence,  and  WM 
biiened  by  James  IStewart  younger  of  FasOa- 
cioicb,'  and  contained  an  account  of  what  tb» 
declarant's  father  had  done  about  the  remo?- 
ings;  and  that  he  waa  about  buying  a  bi|r- 

Cn  of  meal.  Declares  alao,  That  he  heftrd 
father  expness  his.desire  to  young  BaOacbe- 
lish  to  be  present  when  the  new  tenants  Cf  ma 
to  take  possession  of  the  esUto  of  Ardsbtel  > 
and  that  Donald  IVfackintyre  in  Aucbam  told 
him,  that  young  Ballacbelish  had  cproe  back 
from  Appin  to  Ketl,  in  order  to  attend ;  but, 
upon  bearing  of  Glenure'a  murder,  returned  to 
Appin :  that  the  declarant's  father  told  bim  ha 
would  not  be  present  at  the  entering  of  the  said 
new  tenants ;  nor  was  the  declarant  resolved 
to  be  present  himself;,  nor  did  bis  father  de-  ' 
sire  him  to  go,  or  suspect  him  sOch  a  fool  as  to 
go:  that  be  knows  Vbat  the  said  Allan  Brack 
Stewart  lay  with  the  declarant's  hrother 
Charles  in  a  ham  in  Ancbaro,  upon  Mon- 
day's night  the  11th  day  pf  May  last:  that  the 
declarant  has  a  black  short  coat,  with  nme 
round  silver  buttons  on  the  breast,  two  upon 
each  haunch,  whereof  one  is  small,  and  it  haa 
no  buttons  on  the  sleeves  or  pockets;  and  that 
his  father  has  also  a  black  short  coat,  with 
silver  buttons  on  the  breast  and  pockets,  and 
has  none  upon  the  haunches  or  sleeves,  to  the 
declarant's  remembrance:  that  the  said  Allan 
Breck  bad  no  big  coat  on  upon  the  11th  day  of 
May  last,  when  be  came  to  Aucbarn,  nor  had 
he  any  big  coat  of  his  own  that'  the  declarant 
knowaof ;  for  the  said  Allan  borrowed  the  de- 
clarant's big  coat,  when  he  came  to  Rannocb: 
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thtt,  in  a  coDTersatioD  tbe  deoUrant  had  with 
old  fiallachelisb  on  the  Sunday  before  Gle- 
nure'a  murder,  Ballachelisb  then  told  tbe  de- 
clarant, that  tbe  mau  that  bad  taken  tbe  ferry 
of  north  Ballachelisb,  canae  there  with  his  boat, 
and  was  refused  to  enter  to  tbe  possession  by 
tbe  tenants,  who  thought  thev  had  as  good  a 
right  to  tbe  ferry  as  to  tbe  land :  that  tttere- 
upon  the  ferry-man  drew  his  boat,  and  went  to 
Glenure,  tbe  tenants  being  resolved  to  keep 
their  possessions  for  tbe  year ;  and  that  Bal- 
-taebelish  said,  that  the  tenants  of  tbe  Ardsbiel 
estate  had  as  good  a  title  to  sit,  as  the  tenants 
of  Ballachelisb,  if  tbe  suspension  was  not  dis- 
cussed ;  aqd  that  it  was  a  cant  word  through 
the  country,  That  the  tenants  might  sit,  since 
the  worst  of  it  would  bepaying  the  fiolent  pro- 
fits. Declares  also,  That  he  has  a  gun  and 
broad-sword :  that  he  left  the  gun  in  bis  father's 
brew- boose,  and  tbe  sword  he  gave  to  John 
Jtfaccoll,  his  father's  servant,  that  is  prisoner  at 
Fort- William :  that  John  Roy  Stewart,  nephew 
^  to  Fasnacloicb,  lay  in  the  barn  with  the  decla- 
'  rant  upon  Thursday's  night  the  14tb  day  of 
May  last ;  and  that  John  Stewart  in  Aocbna- 
coao  lay  in  tbe  sUme  bam  with  tbe  declarant's 
brother  Charles,  being  tbe  night  that  the  said 
Swan  Roy  Maccoll  came  to  look  tor  a  bed 
there.  This  iudicial  declaration  emitted  in 
presence  of  tM  nid  sheriff-substitute,  pbce 
and  date  (tirfisaid,  before  thesb  witnesses,  the 

3'(ht  honourable  tbe    lord   Bury,    colonels 
oward  and  CraWfurd,  Donald  Campbell  of 
Airds,  and  Colin  Campbell  of  Carwhin. 

Witnesses,  ^Signed) 

Donald  Campbell*      Allan  Stewart. 
Co,  Cabipbell.  George  Doo«las,  S.  S. 

AtMaryborgh,  tbe4tb  day  of  Jane,  1759 
years,  in  presence  of  tbe  said  George  Doughw, 
aberiff-sabstitute  aforesaid,  compeared  Charla 
Stewart,  son  to  James  Stewart  in  Aucbam ; 
who  being  examined  judicially,  declares.  That 
he  was  at  home  alt  day  of  the  14tli  day  of  May 
last,  and  that  be  dined  with  his  father,  mother, 
brother,  sister,  and  Fasnacloich's  daughter; 
and  after  dinner  weOt  to  Auchindarrocb,  and 
there  conversed  with  D6ncan  Maccombie, 
Dpncan  and  John  Maccolls;  and  others  that 
were  covering  potatoes,  and  desired  Solomon 
Maocoll  to  go  with  Fasnacloich's  daughter  to 
Ardnamurchan,  but  he  would  not  go :  that 
Fasnacloich's  daughter  and  the  declarant's 
sister  went  atong  with  him  to  Aachi^darrocb, 
and  returned  before  biro  to  Aucharn,  the  de- 
clarant having  staid  a  quarter  of  an  hour  after 
them,  to  persuade  the  said  Solomon  to  go  to 
Ardnamurcliao,  and  then  followed  them  di- 
rectly  to  Aucharn ;  and  did  not  go  nearer  Let- 
termore  that  day,  than  the  place,  where  the 
people  of  Aiicbuidarroch  %vere  covering  pota- 
toes ;  and,  in  an  hour  thereafter,  went  with  Fas- 
nacloich's daughter,  aod  the  declarant's  brother 
Allan,  and  sister,  to  Insbaig,  where  he  re- 
ceived tbe  news  of  Glenure's  murder  from 
John  Maccoll,  uow  prisoner  at  Fort-WidiaiM ; 
Mogieottbare,  by  the  dtclaraat's  ftther,  fb 
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desire  him  and  his  brother  Allkn  to  come  home  ; 
but  that  his  said  brother  was  gone  a  little  before 
the  said  John  Maccoll  came.  Declares  also, 
that  be  saw  Ewan  Roy  Maccoll,  brother  te 
Appin's  bouman  at  Roatisnacoan,  ttt  the  deck- 
rant's  father's  house,  upon  the  evening  of  the 
14th  day  of  May  last  before  they  fighted  can« 
dies,  and  told  he  bad  come  from  Glenco  that 
day ;  that  be  afterwards,  that  night,  came  into 
the  barn  where  the  declarant  was  lying  with 
bis  uncle  John  Stewart,'looking  for  a  b^,  aod 
was  directed  to  lie  with  the  servants  in  tbe  other 
barn  in  Aucharn.  Dechtres,  that  apon  his 
return  from  Insbaig  with  the  said  John  Mae- 
coll,  prisoner,  that  tbe  declarant  asked  him 
where  Glenure  was  murdered,  what  way  it  waB 
done,  and  if  any  person  was  seen  by  tbe  place  ? 
and  that  tbe  said  John  answered,  That  it  was 
done  in  tbe  wood  of  Lettermore ;  whether  it 
was  sooth  or  north  of  the  houses,  be  could 
not  tell ;  that  it  was  by  a  shot,  and  that  there 
was  a  man  or  two  seen  near  ^the  place ;  and 
this  is  all  the  declarant  remembers  of  tbe  ood- 
versation  upon  that  head ;  and  that  ajMMi  his 
coming  home,  he  heard  his  father  desire  the 
people  of  Ancbindafroch  to  go  and  take  care  of 
tbe  corpse ;  and  that  bis  ftther  proposed  to  go 
himself,  but  that  his  wife  would  not  let  him  ; 
and,  at  the  same  time,  heard  his  father  say 
that  he  would  be  suspected  of  tbe  murder,  as 
he  was  taking  so  much  part  with  the  tenants 
against  Glenure  tbe  factor:  that  be  beard 
£wan  Roy  Maccoll  say,  a|ion  the  13th  day  of 
May  last,  that  be  wondered  that  Glenuiv  was 
removing  tbe  tenants  that  paid  their  rent  well, 
and  were  willing  to  qualify  to  the  gorenimeDt: 
that  be  observed  bis  father  and  the  sakl  Ewao 
Roy  Maccoll  have  several  conversations  saide 
about  that  time.  Tbia  dedaratioo  emitted  ju- 
dicially, place  and  date  foresaid,  before  Iheae 
witnesses,  Donald  Campbell  of  Airds,  andColui 
Campbell  of  Carwhin,  eaqrs. 

Witnesses,  (Signed) 

DoNALB  Campbell.       Cbarlbs  Stewart. 
Co.  Campbell.  George  Douolas,  S.  S. 


Charles  Stewart,  son  to  the  said  Ja  _ 
Stewart  in  Aucbam,  being  solemnly  sworn 
and  examined,  depones.  That,  apon  Toeaday 
tbe  5th  day  of  May  current,  the  deponent  aiid 
the  said  Allan  Breck  Stewart  went  lh>m  th« 
deponent's  father's  house,  where  the  said  Albm 
bad  been  on  and  from  the  1st  current  (exopfit 
that  be  was  Saturday's  night  at  Coil),  and 
stayed  at  Appin's  house  on  Toesdav's  night, 
were  Wednesday's  night  at  Aocbnaooan's, 
Thursday's  ni«;lit  at  Aucbaoaran's,  Friday, 
Saturday,  and  Sunday's  night  at  Fasnadoich's, 
and  came  on  Monday  the  11th  current  to  his 
father's  bouse:  that  the  dress  tbe  said  Allan 
wore  all  this  while,  was  a  long-bof^'od  Mem 
coat,  red  waistcoat,  black  breeclMs,  a  hat  with 
a  black  feather,  a^d  tartan  hose,  with  a  biff 
coat  dun-colourra-;  in  which  very  dreas,  and 
with  which  big  coat,  he  came  along  with  the 
deponent  to  bis  father's  house  upon  the  11th 
conrtDt,  contioaed  there  that  night,  sad  th« 
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deponent  and  be  lay  together :  that  he  rose 
berore  the  deponest  ou  Tuesday  the  12th  car- 
rent,  but  that  the  deponent  was  up  before  he 
left  bis  father's ;  and  that  as  be  was  going 
away,  which  was  about  8  or  9  of  the  clock  in 
the  morning,  was  told  by  him  he  was  going 
/or  Glenco :  that  then  he  had  on  the  whole  of 
Ihe  same  dress  as  abof  e  described :  that  the 
deponent  accompanied  him  to  Kintalline,  and 
did  not  pari  with  him  any  where  on  the  road : 
thai  they  passed  through  Anebindarroch  and 
Lignaba,  and  spoke  with  some  people  as  they 
went  along,  particularly  Alexander  Stewart 
in  Lagnaba,  and  Alexander  Stewart  his  son: 
that  Ihe  blue  coat  Allan  wore  had  yellow  metal 
buttons:  that  the  deponent  and  be  parted  at 
KinUlline,  afler  the  deponent  asked  John 
Brack  Blaceombie  for  ale  there.  And  this  is 
tnUhy  ae  be  shall  answer  to  God. 

(Signed) 
Abob.  Campbell,  S.  D.   Charles  Stewart. 

'  MargMrel  Stewart^  spouse  to  James  Stewart 
in  Aucham,  being  solemnly  sworn  and  exa- 
mined, depones,  That  Allan  Breck  Stewart 
came  to  her  house  upon  Monday  immediately 
before  Glenure's  muider,  dressed  as  mentioned 
in  the  last  deposition,  and  with  a  biff  coat  of  the 
tame  colour ;  that  be  atay  ed  all  nigbt,  and  went 
away  next  day  about  8  or  9  of  the  clock  in  the 
forenoon,  drmedin  the  same  habit;  and  at 
bia  taking  leafe  of  the  deponent,  asked  her,  if 
she  had  any  commands  for  Rannoch  ?  That, 
to  the  best  of  ber  knowledf^e,  he  came  by  him- 
self, and  went  away  by  himself.  And  this  is 
the  trutbt  as  she  shall  answer  to  God ;  and  de- 
ckires  she  cannot  write.    (Signed) 

Arch.  Campbell,  S.  D. 

EUzabetk  Stetoart,  daughter  of  the  said 
James  Stewart  in  Aucham,  being  solemnly 
sworn  and  examined,  depones,  conform  to 
ker  mother's  deposition  in  every  tbiog,  only 
that  she  is  positive  that  Allan  Breck  Stewart 
came  all  alone  to  Aucham,  upon  Monday  im- 
mediately before  Glenure's  murder,  she  having 
seen  him  come  there.  And  this  is  truth,  as 
she  shall  answer  to  God;  and  declares  she 
cannot  write ;  and  adds,  that  Solomon  Maccoll, 
her  falberV  servant,  went  off  for  the  south 
country  upon  Saturday  the  16th  current. 

(SAgned)       Arch.  Campbell,  S.  D. 

Charles  Stewart,  son  of  the  said  James 
Stewart  in  Aucham,  being  re  •examined,  judi- 
cially acknowledges,  Thai  Dugald  Maccoll, 
Ibrmer  declarant,  told  the  said  Charles  Stewart, 
that  there  were  arms  in  his  father's  house, 
ivhich  he  had  bid ;  and  this  judicial  acknow- 
led^ent  is  signed  this  33d  day  of  May,  1758 
Years,  before  these  witnesses,  Donald  Camp- 
Mi  of  Airds,  and  James  Campbell,  writer  m 
luverary,  writer  hereof. 

Witnesses  (Signed) 

Donald  Campbell.      Charles  Stewart. 

Ja.  Campbell. 


Thereafter  the  said  CharUi  Stewart  judi- 
mVy  owns,  That,  upon  the  12th  day  of 


May  current,  the  black  short  coat  with  silver 
buttons,  then  wore  by  Allan  Breck  Stewart,' 
was  given  to  bim  by  the  declarant's  father; 
and  that  he  had  got  the  plaiden  trowsers,  then 
wore  by  him,  from  the  declarant's  father,  or 
brother  Allan;  and  this  is  also  signed^  place 
and  date  aforesaid. 

Witoesses  '  (Signed) 

Donald  Campbeix.    Charles  Stewart. 

Ja.  Campbell.  Arch.  Campbell,  S.  D. 

The  said  Margaret  Stewart^  spouse  to  the 
said  James  Stewart  in  Aucham,  being  re-exa- 
mined, judicially  declares.  That  her  husband 
James  Stewart  was  at  home,  and  lay  in  the 
same  bed  with  her,  on  Monday's  night  the  11th 
of  May  current.  And  this  is  also  troth,  as 
she  shall  answer  to  God ;  and  dedares  she 
cannot  write.  (Signed) 

Arch.  Campbell,  S.  D. 

The  said  Elizabeth  Stewart,  her  daughter, 
re-examined,  judicially  owns.  That  her  father 
was  at  home  on  Monday's  night  the  11th  day 
of  May  current  And  this  is  also  truth,  as 
she  shall  aoswer  to  God ;  and  declares  she 
cannot  write.        (Signed) 

Arch.  Campbell,  S.  D. 

At  Taynaheinsaig,  the  85ih  day  of  May, 
175S  years,  the  said  Charlet  Stewart,  being 
re-examined  by  the  said  sheriff-depute,  judi- 
cially dedares.  That  the  said  Alton  Breck  Stew-  , 
art  had  on  a  black  short  coat  with  round  silver 
buttons,  upon  the  30th  day  of  April  last,  when 
he  came  to  the  declarant's  father's  house  in 
Ancbarn  from  Rannoch :    that  the  declarant 
left  the  said  Allan  Breck  at  bis  father's  boose, 
he  himself  having,  upon  the  Istday  of  May 
current,  gone  to  Glenure  along  with  the  te- 
nanto  of  Ardshiel  and  Charles  Stewart,  notory, 
to  he  a  witaess  to  the  intimation  of  the  aist 
they  had  obteined  against  the  decreet  of  re- 
moving ;  and  that  upon  his  retnm  that  evening, 
he  found  the  said  Allan  Breck  at  his  father's, 
and  was  then  dressed  in  a  black  short  coat  and 
round  silver  buttons ;  and  then  observed,  that 
the  said  coat  was  lined  with  red  in  the  breast  and 
skirts ;  and  that  the  said  Allan  told  him,  that 
he  had  got   the  said  short  coat   from    the 
declarant's  father;    but  does  not  remember 
when  it  was  he  told  him  so^    Declares  also, 
that  the  said  Allan  Breck  Stewart  had  on  blue 
and   white  trowsers,   when    he   came  from 
Rannoch  to  bis  father's  house,  on  the  SOlh 
day  of  April ;    and  bad  them  likewise  on,  on 
the  2d  day  of  May  current;*  when  be  went 
to  Cuil  in  Appin;  and  that  he  wore  the  same 
dress  upon  the  3d  and  4tb  days  of  May  cur- 
rent :   that  the  said  Allan  did  put  on  his  side 
blue  coat  on  the  5th  day  of  May  current,  when 
he  went  to  Appin's  house :    and  likewise  de-' 
Clares,  that  he  saw  Allan  Brack's  blue  coat, 
upon  the  l3th  current,  lying  upon  a  tmnk  in' 
the  room  upon  the  right  hand^of  the  entry  of 
his  father's  house:  that  the  said  Allan  had  on 
the  said  black  short  coat,  when  at  breakfast  al 
the  declarant's  father's  house,  upon  the  IStb 
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day  of  May  current,  but  had  on  no  joekty-  * 
coat   then.      This   declaration  is   jiidicially 
•i||:ned,  place  and  date  fores^d,  before  tbeae 
^wttoesses,   Donald   Campbell   of  Airda,  and 
Colin  Campbell  of  Carwbin. 

Witnessea  (Signed)    . 

Donald  ()abipbell.   CHABtto  Stewaiit,, 
Coiofi  Campbell.     Abch.  Campbell,  S.  D. 

.Tbm  99M  Margargt  SUewarif.  Mpomm  t6  the 
aaid  James  Stewart  in  Aacharp,  being  re- 
eiamiued,  dedares,  Tbai'the  black  sboH  coat 
noir  shewn  to  her,  ia  the  same  whi6h  was 
brought  from  heir  bouse  upon  Saturday^  even- 
ing tbe  93d .  Current,  i^nd  belong  to>  Allan 
Stewart,  hereon:  that  her  hasbahd  has ba^  no 
black  coat  for  three  quarters  of  a  year  past ; 
and  that  the  last  black  short  coat  he  had,  was 
gif  en  by  him  to  John  More  Maccoll ;  and  that 
the  round  ailrer  buttons,  which  are  upon  tbe 
co^t  now  produced,  were  formerly  upon  tbe 
coat  ^iven  to  tbe  said  John  More  MaoooU. 
This  judicial  declaration  is  emitted  this  85th 
day  of  May,  .1753  yearis,  before  these  wit- 
nesses, Colin  Campbell  of  Carwbin,  and  Do- 
nald Campbell  of  Airds ;  and  the  declarant  de- 
cburee  she  cannot  write. 

Witnesses  (Signed) 

COMM  Campbell.  Arch.  Cam^ull,  S.  D. 

Donald  Campbell. 

The  said  Margaret  Stewart  also  owns,  iHiat 
there  was  a  gun  in  her  husband's  house  this 
■priog,  which  she  saw  her  son  Allan  go  out  with 
once  or  twice  to  kill  black  cocks.  This  judi- 
cial declaration  js  also  si^ed,  place  and  date 
aforesaid,  and  before  the  witnesses  above  named 
and  designed. 

Witness  (Signed) 

Donald  Campbell.       Arch.  Campbell,  8.  D. 

Letter  addrened  to  Duncan  Stewart  of  Glen- 
buckie, 
«  Now  1  am  sorry  to  acquaint  you,  affairs  is 
going  quite  wrong  upon  this  estate  of  your 
cousin's:  Glenure  wants  Ardshiel  and  Letter- 
iQore  ip  his  own  hands,  and  more  rent  for 
oiir  tenement,  and  the  carriages  to  biniself. 
How  far  these  things  will  take  place,  God 
knows  I  the  man  tliat  makes  the  whole  noise, 
is  Baliieveolan,  upon  account  of  our  keeping 
John  More ;  for  he  does  not  deny  but  what  he 
o^fiers  more  rents  for  Glenduror,  and  gives  this 
M  his  reasons.  However,  it  shall  be  a  dear 
glen  to  them  or  tbey  shall  have  it.  All  you 
heard  about  the  country  is  true :  I  go,  in  a  few 
i|ays,  to  KmgailoCh  for  the  stallion,  which 
stands  us  eight  guineas;  he  wanU  to  harrow 
lum  this  spring,  and  to  jet  him  broke  for  the 
^dle  atfam  harvest.  Fasnacloich  has  made 
IJie  Durcbasefor  himself.  YouMl  not  neglect  to 
■end  all  the  money  you  can  in  a  very  short  : 
qme,  as  money  never  was  scarcer  in  tbis  coun- 
Ify.  EjoffaUoch  has  got  money ;  to  that  we 
ijre  aure  of  bis  cows.  Malcolm  Livingston  baa 
sent  for  more  money;  for  he  employed  what 
he  fot.  I  ahall  refer  the  whole  histQry  of  the 
0f  untry  iiU  I  have  th«  ploteuie  of  leeukg  you. 


I  b^youll.  not  neglect  sending  a  servant  toon, 
with  as  much  as  possible ;  let  nothing  siop 
bin).  Neglect  not  about  your  brother.  No 
noore,  but  nay  coiDp}imenU  to  Misa  Jetny, 
Saiidy,  and  uttle  Donald,  is  all  from,  dear 
cousin,  I  am  your  affkitibnate  cousin, 

(»gned)        «  AlUN  »rEWiltT.'» 
<«  Dkted  Attcharn,  April  the  Isi,  1751.*' 

JlafyforgA^  4th  June,  1752  yeara.  This 
letter  was  foond  among  James  Stewart  in 
Aiicbam's  papers,  and  shewn  tbis  day  to  Allan 
Stewart  his  son,  who  refuses  it  to  be  his  hand- 
writing, in  proBehoe.  of  Colin  Campbell  of 
Carwhin,  and  Donald  Campblell  of  Aiids,eaqrB. 
two  of  his  majesty's  jnstices  of  peace  for  Ar- 
gyllsbire. 

Witnesses.  (Signed) 

DONAUD  CAMPBELt,  AbCH .  CAUFOASsf  S.D. 

Co.  Campbell* 

*I^e  above  letter  wa<  addressed  on  the  back, 
<<  To  Duncan  Stewart  of  Glenbnckie,  at  fifttt- 
chyte," 

Jamei  Stewart  to  Charla  Stewart^  Notary. 

**  Dear  Charles ;  Not  knowing  of  your  r^ 
tnni  fh)m  Mudait,  sedit  for  yoUr  father  Tun- 
day's  af^enioon ;  but  the  rascal  I  sent,  went 
not  by  Glencrearan  that  night,  by  which  he 
missed  the  old  man,  who  went  a- fishing,  as 
ynuMl  see  by  tbe  inclosed,  early  that  meaning; 
which  I  r^kon  a  very  gmt  misfortune.  The 
next  best  I  can  think  of  is,  that  yoii  be  hern 
without  fail  tbis  ni^ht,  if  you  should  hire  a 
horse,  as  every  thio^  must  go  wrong  without 
a  person  can  act,  abd'that  1  can  trust.  This  is 
suctt  a  tie  upon  all  the  members  of  our  family, 
that  I'll  press  yon  no  further,  but  do  depend  on 
seeing  you  once  this  night ;  aad  amyour  own, 
dec.  dear  covuun^— (Signed)  James  vrswABT." 

**  Aucham^  Mslj  14tb,  eight  o'ckick  morn- 
ing, 1753." 

«'  P.  S.  As  I  have  not  time  to  write  to  Wil- 
liam, let  him  send  down  immediately  8/.  ster- 
ling, to  pay  four  milk  cows  i  bought  for  his 
wireaaArdahiel." 

Addressed  on  the  back  thus:  <<  To  Mr. 
Charles  Stewart  at  Anchintour.   Per  cjrprcss." 

WUUam  Stewart  to  Jamei  Stewart, 

«<  Matylmrfih^  May  14, 1759. 
"  Dear  Sir ;  I  send  tbe  bearer  for  tbe  best 
mare,  and  my  young  beasts  in  Salachan; 
unless  you  kaep  by  it  (which  I  think  ^fon 
ouffht),  and  send  some  other  body  op  with  him, 
and  let  them  carry  the  milk  cowa  you  IxNight 
for  me.  Let  the  filly  be  grazed  thereabimts, 
waiting  inarket.-->l  find  Glenure  has  a  mind  to 
ejea  the  tenanta ;  but  they  ought  to  be  deaf  to 
it,  and,  at  all  risques,  keep  possession,  as  Ibey 
are  in  good  hands,  as  it  must  end  in  exchequer ; 
so  that  I  beg  they  keep poasesaion;  as  tilers 
will  be  no  troops,  tney  ought  to  repel  force  by 
force,  and  talce  their  liaxard  of  the  consequence; 
as  it  caU  be  no  more  than  violent  profits,  which 
ul  ofleik  lAodlfied'  In  hifeiior  courts,  besidei  t&if 
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czeheffatr,  wti6  wil)  Mitt  for  no  svelrrtMV' 
chieT  design  being  to  bare  a  sM  ef  peibeftblo 
tenantry,  and  a  well  pan!  rent;  so  tlMt^the'' 
people  ougbt'to  be'  assnred  tbey  yhall  bersap^ 
ported  as  far  as  law'  will,  Whicb  nd  doubt  nMst ' 
d^ermine  in  tbeir  farokirs ;  and  am,  dear  Sir, 
yoor  o#n,  Scc^(  Signed)  WniiiwStBWAi^:" 

Addressed  on  tbe  back  tbns :  **  I'o  Mr.  James 
Stewart  in  Aucbarn.'' 

Wrote  on  the  back  thns : 

<<  Hfiiryittflgh,  the  5tfa  day  of  June:  1759.— 
This  is' tbe  Lkter  relatire  to  tbe  declaration 
emitted  thh  day  before  me,  by  William 
SlelfrkK,  m^ArdbanfinMarybnrgh. 

(Signed)    "  George  DotwSiJi^,  S,  a*' 

Jamei  Stewart  to  John  MaefarUme, 

*^  Sir  ;  Just  now  bad  your  fktour,  and  am 
a6rry  these  poor  tenants  should  h^tc^  ihade  use 
of  m^  for  repriesenting  tbeir  grievance, -aif,  ifi 
an  appekuiftnte,  it  bai  birofugbt  a  great*  deal  of 
trouble  upon  me;  b^ing  carried  bere,  and  ifiy 
son  upon  Sunday  last,  si^speetMtb  bektfowing' 
to  tbe  barbarous  murder  of  Glendre,  wUo  was 
shot  dead  upon  Thursday  tbe  14th  current;  in 
a  wood  withm  two  miles  of  my  boose.  It  is 
Dot  pretended  that  I' or  my  son  werb  attors  in 
this  hofrid  action,  as  yt^  both  eari  be  Well  at'' 
tested ;  but  alleges,  it  was  a  premeditated  thing, 
to  which  1  must  bare  beat  knowing :  btft  sO' 
iir  otherwise,  that  no  man  (I  thank  God)  abhors' 
tbefact  more,  and  would,  if  at  liberty,  d6  all 
in  my  power  to  bring  it  to  light  There  is  one 
Allan  Stewart,  a  distant  friend  of  the  late  At-d- 
•biePs,  Who  is  iii  tUe  French  serriee,  aiid  dame 
over  io  March  last;  as  he  said  to  some;  ifi  order 
to  settle  at  home ;  to  other*,  that  he  WaU  to  go 
■oon  back ;  and  was,  as  I  bear,  the  day  the 
marder  was  cooimitted,  seen  not  fak*  from  tbe 
place  where  if  Happened,-  add  is  noW  not  to 
be  seen ;  by  which  it  is  Mltii^d  he  was  th^ 
actor ;  he. is  a  desrperate  foolish  iellow ;  and,  if 
he  is  guilty,  came  to  the  country  for  that  very 
purpose.  He  is  a  tall  pock-pltted  lad,  ?ery 
black  hair,  and  worr  a  blue  coat  and  metal 
bottons,  an  old  red  rest,  aMd  breedies' of  the 
same  (Hilour.  I  would  of^n  ni Vself  croder  many 
obligation^  to  any  friend  would  dS^orer  hIM ; 
am  pCrstiaded  be  is  gone  south,  in  order  to  em- 
brace tbb  first  opportOtatty  of  going  abroad. 
When  at  Edinbiirffh,  he  Stayed  m  Mr.  Hugb 
Stewart*s  at  the  back  of  tb«  Fountain-Well  f  so 
begs,  as  you  have  any  rei^aM  for  my  intetvst, 
recommend  all  that  wish  the  coontry  Wellt6b^ 
in  sean^h  of  him.  What  iteakes  mv  donfihe- 
inent  Tery  uneasy  to  me  is,  that  tbU  is  the 
time  of  the  year  that  my  businesif  would  re- 
quire my  presence  most;  baring  booghC  dattfe 
(wherein  I  jreariy  deal)  in  dHTerent  Countries, 
and  tak^  gfrasings  sotttb  fbr  the  cattle,  which 
I  must  pay,  if  I  should  never  sebda*  beast  noon 
it;  which  I  aib  afraid  wiH  be  the- case,  if  eitner 
my  son  ok*  self  be  ndV  adnlitt^  to  bail,  ttr  pot 
ooraflUrs  in  order:  so  hopes  you'll  spare  no 
liaifls  in  Ais,  ak  AirdirnldAppiii^^llMliiie 


i    «<'>Yb^r^  rehm  IHl  cSKpect  in  course  of 
jpebt;  attdiaoiy.witb  eompltmenta  to  yoniiflaay 
and  sel^*  d^  Sir^  your  bmnible  sevranty 
:  (Signed)    <«  Jamu  SnwABT." 

I     «*  JPbrt  William,  Mt^*i^  1759." 

A(idredse((tbus:  *^  to  Mir.  John  Macfarlane,' 
iw.riter  to.  tbe  signet ;  in  bis  absence,  to  Mr. 
jJobn  Fk>ckharf ,  his  principal  clerk,  at  \uar 
ibonse  in  tbe  Mint,  Edinburgh."  .^ 

I    Tn'Permt,  S^pttmier'2^,  i752/— This  is  the 
!  Letter  referred  to  in  colonel  Crawfurd's  oath 
•of  this  date. 
( • 

jFoLLbt^  THS  WmriNOs  pilobucED  for  tbs 
Pannbl,  BEoiiG  FitE  LstTsito  wiion^  jo 

I  HIM  BY  COUN  CAMPOSLt,  OF  GlEMURB;    ' 

I  <'  Glenurt^  November  8, 1748. 

I  ^'Sir;  1  think  lean  now,  with' some  cer* 
I  tatoty,  leM  yon,  that  I  am  appointed  factor  OTcr 
'  the  lands  you  possess,  and  other  lands  that  be*. 
'  longed  to  ycmr  brother  Ardshiel ;  and  as  the 
term  is  now  at  hand,  will  beg  the  fiiTOur,  you 
desire  the  tenant^  and'  poasewor^  tb  be  prepar- 
ing the  rents.  I  am,  Sir,  your  most  obedient 
bumble  servant.  (Signed) 

;  **  Colin  Caufbell.'* 

Addressod  thus!:  «*  To  Jame«  Steward  w 
AucbindarrOQb^in0oror,"         .     . 

**  Stenufie,  Otiober  14;  1749. 
**  Sir ;  As  I  intend  Monday  next  to  be  id 
Duror,  to  hold  a  baron -bailie«coiirt  on  the  as- 
tateof  ArdsbieU  and  call  for  bygone  rents,  bare 
aent  ydo  ibis,  to  beg  the  favour  you  would  let 
the  tenant*  know  of  it,  that  tbey  may  be  pre^ 
pared  to  make  payment  and  not  be  out  of  the 
way ;  and  l^sball  be  glad  to  have  the  ^easoro 
of  seebff  you  atTaynabeinsaig  Monday  after- 
noon,  f  am,  Sir,  your  most  obedient  bomblt 
servant,  (Signad) 

*^  CouN  Campbbll.'* 

Addressed'  dij  the  back,  "  To  Mr.  Jadidl 
Stei^art;  brother  to  Ardshiel.*' 

«<  GUnure^  DeeeiiAtr  11, 1749. 
«  Sir;  Tbia  moment  I-  bad  youra  by  voar 
serrant,  with  the  20L  IBs.  6d.  aterliag,  and  the 
warrant  I  formerly  gave  yon.  Receive  in- 
dosed  your  note:  your  paymenta  av«  very 
good,' for  Which  I  am  obkged  to  you.  1. in- 
tend, God  will,  to  be  at  Bdinburgh  on,  or  a  day 
or  two  before  tbe  96tb  ounrent ;  that  isi  I  in« 
tend  to  set  out  from  this  place  this  day,  or  to- 
morrow eight  day8,and  will  go  bjr  Glasgow^and 
make  no  stop  6yi  the  way.  Remepsber  Udy 
Ardsbiel's  discharges^  and  all  yonr  other  tank* 
ling.  I  heartily  wiah  you  a  good  jonrney. 
(SQ^ned)    **  Colin  Campbell.*' 

"Bify  wife,  who,  1  find,  ia  your  siiicere  weU- 
wisher,  returns  you  lier  hearty  thanks,  and'  ia 
Sony  you  have  nad  such  bad  weinther  to  tbivel^. 
when  you  are  so  weak," 

AddrMbtfoA'  the  ba^  thuat  <•  t^  Hmm 
Stewart  in  AnchiadamW  i^BMKf^^ 
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^  Oknurei  April  6, 1750. 
<<8ir;  I  htTe  yoara,  and  think  it  it  quite 
right  to  have  buriiemeD  :  they  are  freqaeotlv 
very  neoessaiy,  and  caoH  well  be  wanled. 
Yoa  will  therefore  appoint  two  diacrtet  honest 
men  for  that  purpose  of  the  Iboanto ;  and,  to 
pre? ent  any  complaints  or  objections,  be  sure 
,  yon  swear  them  to  fidelity  in  their  office.  My 
wife  returns  yoa  her  thanks  for  ^our  good 
wishes.    I  am,  Sir,  your  most  obedient, 

(Signed)    "  Colin  Campbell." 

Addressed  on  the  back  thus:   «  To  Mr. 
James  Stewart  in  Auchindarroch."  ' 

<<  GUnure,  March  14, 1751. 
^'Sir;  After  yoa  left  this,  something  has 
occurred  that  makes  it  necessary  that  you  do 
not  set  any  part  of  Ardshiel,  Auchindarrocb,  or 
Aucham,  tUI  I  see  you  after  mv  return  from 
Inverary ;  which  is  the  reason  I  ran  yon  this 
express.  I  am,  Sir,  your  affectionate  humble 
servant,  (Signed) 

<*  Colin  Campbell." 


Addressedl  thus: 
Aucham^  Duror." 


«  To  James  Stewart  of 


Then,  the  Proof  on  both  sides  being  condod- 
ed,  the  tord  Elohies  said  to  the  Lord  Adrocate, 
that  now  was  his  time  to  proceed  to  give  his 
Charge  to  the  Jury :  which  his  lordship  did  as 
follows.*     - 

Lord  Advocate  : 

Gentlemen  of  the  Jury;  It  now  becomes 
my  duty,  to  be  assisting  to  you  in  the  dis- 
cliarge  of  yours,  by  statmg  to  tou  this  case, 
and  summing  np  the  evidence  that  hath  been 
given  in  your  presence ;  which  1  shall  now 
proceed  to  do  as  well  as  1  am  able,  after  so  long 
an  attendance. 

That  attendance,  I  am  sensible,  must  have 
been  vet^  heavy  upon  you,  and  hath  been  such, 
as  the  like  hath  not  happened  since  the  Circuit- 
Courts  of  Justiciary  were  brought  to  be  hddin 
this  coonty :  but  I  hope  you  will  not  repine  at 
the  preat  fttigue  of  this  trial,  in  a  case,  whereof 
the  importance  is  as  nnosual  as  the  length  of 
it ;  and  in  which  your  |fiving  a  just  verdict 
will  be  highly  for  the  service  and  credit  of  yonr 
coantry. 

1  need  not  resume  to  yon,  gentlemen,  the 
libel  or  indictment,  whereof  I  presume  yon 
have  been  furnished  with  printed  copies  before 
you  came  here ;  that,  being  thereby  informed 
of  the  principal  cireumstances  which  have  been 
discovered  concerning  the  murder  of  Mr.  Camp- 
bell of  Glennre,  you  might  have  leisure  to  weigh 
the  import  of  these,  and  be  the  better  enabled  to 

*  N.B.  By  the  16th  act  Anno  1672,  con- 
cerning the  regnlation  of  judicatories,  article 
tenth,  on  the  justiciary  court,  it  is  provided  in 
these  words:  '^That,  in  all  criminal  pursuits, 
the  defender,  or  his  advocate,  be  always  the 
last  speaker,  except  in  caaca  of  treason  or  re- 
beUion  agiiim  the  king." 


attend  to  the  evidence  thatsfaonld  be  broogbt 
before  you ;  and,  on  the  other  hand,  the  pan- 
nel  James  Stewart,  who  is  now  staadiag  bit 
trial,  was,  by  that  libel,  fairly  inforaed  of  the 
principal  &cta  and  circamfitaoces  that  were 
then  discovered  against  him,  so  as  he  might 
have  opportnnity  to  account  for  these,  aad  cbar 
himself,  ifnotvnthstanding  such  strong  appear- 
ances, he  was  truly  innocent. 

The  crime  itself^  which  gives  oeeasioD  to 
this  trial,  was  of  its  nature  the  most  horrid  and 
atrocious  that  can  well  be  conceived.  Wilfol 
murder,  at  any  rate,  is  a  crime  opost  beioous ; 
and  concerning  the  fint  murder,  Ood  Almighty . 
himself  said  to  Cain,  *<  The  voice  of  thy  bro- 
ther's blood  crieth  unto  me  from  the  groond;' 
And  the  murder  now  in  question,  u  to  this 
panuel's  accession  to  it,  was  one  of  the  moct 
causeless  and  unprovoked  that  ever  happened. 
Poor  Mr.  Campbell  of  Glenure  was  cut  off  to 
the  vigour  of  bis  life,  in  the  very  road  of  his 
duty  in  the  king's  service,  and  for  no  other 
cause  or  provocation  than  his  doiog  that  doty : 
and  then  was  he  basely  assassinated  by  a  ruf- 
fian, who  lay  in  wait  for  him,  and  soot  him 
from  behind  bis  back,  ao  aa  he  died  upon  the 
spot,  leaving  two  Infant  children,  and  bis 
\f  idow  pregnant.  And  to  this  horrid  violatkm 
of  the  laws  of  God  and  of  humanity,  is  to  be 
added,  in  the  present  case,  that  the  sole  offence 
taken  at  Glenure  was  his  acting  in  the  qualitv 
of  foctor  on  the  forfeited  estate  of  Ardshiel, 
agreeably  to  bis  powers  and  instrucliona  from 
the  barons  of  Exchequer,  as  being  administra. 
tors  for  the  king,  whose  property  that  esUie 
was;  and  it  was  resented  as  a  capital  injury, 
that  the  king's  factor  should  venture  to  exer- 
cise his  majesty's  property  as  freely,  as  erery 
subject  may  do  hia  own. 

And  last  of  all,  that  this  murder  was  com- 
mitted on  the  Uth  day  of  May  last,  jostsem 
weeks  After  his  majesty  had  given  h'w  royal  as- 
sent, and  passed  into  a  law,  the  bill  for  aooex- 
ing  this  and  otber;forfeited  esUtes  to  the  crown 
unalienably,  and  for  applying  the  rents  sod 
profito  thereof  for  the  better  civilizing  and  im- 
proving the  Highlands  of  Scotland. 

The  clemency  of  the  king  had  been  ezteoded 
early  after  the  kst  rebelmm,  by  the  act  of 
grace  of  the  SOth  year  of  his  reign,  of  which 
the  pannel  James  Stewart,  among  many  others, 
had  the  benefit ;  and  other  beneficisl  laws 
were  then  made,  to  secure  and  promote  freedom, 
property,  and  good  order  in  all  parts  of  So^- 
land.  And,  to  crown  all,  this  last  most  beoefi- 
cent  act  was  made,  for  the  more  immediate 
benefit  of  the  Highlands  of  Scotland,  out  of, 
which  three  rebellions  have  been  raised,  si^ps 
the  accession  of  the  royal  family  now  happihr. 
reigning;  an  act  of  beneficence  not  to  be 
paralleled  in  history,  and  calculated  to  rwda 
all  the  inhabitants  of  the  Highlands  good  tod 
useful  subjects.'nnder  this  government,  by  mak- 
ing them  feel  their  own  interest  in  being  sacD, 
and  rendering  the  meanest  of  them,  wDo  will, 
be  honest  and  industrious,  free  and  happy :  ^ 
at  such  ajuDCture,  the  murd^  yoa  are  now  in-, 
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ijuiring  into  receiTed  no  small  aggnTation,  as 
it  was  flying  in  the  faoeof  tbelegialature  itself, 
and  emSem? ouring,  as  mach  as  in  these  crimi- 
nals  lay,  to  dirfeat  or  discourage  the  prosecution 
of  a  measure  of  gOTemment,  so  highly  gracioos 
snd  beneficial  to  this  country. 

The  truth  is,  gentlemen,  that  though,  Ood 
he  praised,  the  Highlands  of  Scotland  are  in 
this  age  less  barharous  than  they  have  heen  in 
former  times ;  yet,  in  our  own  time,  there  have 
been  such  instances  of  remaiaintr  barbarism,  as 
serve  to  prove  but  too  strongly,  tnat  these  coun- 
tries stand  yet  in  need  of  being  better  civilized. 
I  think  it  was  in  the  year  1734,  that,  for  an 
oifenoe  of  the  same  nature  with  what  was  here 
taken,  an  attempt  to  remove  certain  Macpher- 
lODs  Itvinfl^  on  the  estate  of  the  duke  of  Gor- 
don in  Badenoch,  the  late  Gordon  of  Glenbncket, 
his  factor  or  tacksman,  was  invaded,  and  re- 
ceived many  wounds,  given  with  intent  to  be- 
resve  him  of  his  life,  though  he  chanced  to 


Yon  most  all  remember,  how  basely  captain 
Monro  of  Culcairn  was  assassinated,  by  lying 
in  wait,  when  he  was  acting  in  his  duty  in  the 
kiDg*s  service,  soon  after  the  defeat  of  the  late 
rebeilioD. 

And  you  most  have  all  heard  of  the  lateharba- 
rons  enterprise  of  Robert  Macgregor  and  his 
scoomplices,  in  carrying  off  Irom  her  own 
boose^  the  unfortunate  Jean  Kay,  a  young 
widow  and  an  heiress,  in  the  depui  of  winter, 
and  middle  of  the  night,  into  remote  parts  of 
the  Hig'hiands,  and  causing  her  to  be  married 
to  that  Robert,  a  person  of  no  fortune,  and  an 
ootlaw  for  murder  ;  for  being  a  conductor  in 
which  attempt,  James  Drummond,  alias  Mac* 
gregor,  a  brother  of  Robert,  has  heen  lately 
convicted. 

The  excuse  offered  for  James  Macgregor, 
was  the  name  mistaken  prmciple  that  appears 
to  have  misled  the  unhappy  prisoner  at  the  bar. 
It  was  said  that  James  Macgregor  was  actuated 
by  one  of  the  best  affections ;  he  was  seeking 
no  persoiml,advantage  to  himself  by  that  enter- 

E'se,  hot  only  to  make  the  fortune  of  Robert 
t  brother. 

And  the  now  pannel  James  Stewart  con- 
ceived a  mortal  enmity  agjatnst  Mr.  Campbell 
of  Glenore,  for  disabling  him  to  provide  for  the 
children  of  his  brother,  Charles  Stewart  late  of 
Ardshiel,  attainted,  by  contributions  levied  from 
the  tenanta  on  that  estate,  who  bad  been  under 
his  infloenoe. 

But  alas !  what  a  delusion  is  it,  from  such 
principle  to  be  led  to  commit  or  justify  the  most 
neiDous  and  abominable  crimes !  the  care  of  the 
iotercM  of  one's  kindred  is  doubtless  a  laudable 
aiSfictioD  ;  and  even  when  that  good-will  is  ex- 
tended to  the  remoter  decrees,  and  enlarges  tlie 
drde  of  benevolence,  were  is  no  harm  in  it ; 
{Nrovided  In  both  cases  it  he  condocted  with  jus- 
tice, and  men  exert  themselves  to  serve  their 
friends,  without  vMlating  the  rights  of  other  in- 
dividuals, or  the  laws  w  society  and  civil  go- 
vernment; but  he  who  robs  or  defrauds  his 
'  neighboori  to  frovide  forbis  own  houshold,  or 


the  immediate  children  of  his  own  body,  is  not 
the  less  criminal  in  the  sight  of  God  and  man, 
that  he  was  moved  by  an  affection,  in  itself 
natural  and  just,  but  which  be  pursued  in  a 
wicked  manner. 

And,  in  the  present  case  of  the  murder  of 
Gleuure,  there  appeara  to  have  been  no  rea- 
sonable or  probable  scheme  of  advantage  io  the 
famiijr  of  the  late  Ardahiel,  or  any  bmly ;  but 
that  it  proceeded  from  mere  wickedness^ 
malice,  and  resentment,  the  most  groondless 
that  ever  was.  It  affords  a  recent  and  shame* 
ful  instance  of  that  spirit  of  revenge,  which 
was  the  characteristic  of  the  barbaroua  High- 
landera  in  former  times ;  and  a  pity  it  is,  gen" 
tiemen,  and  a  reproach  to  the  present  age,  that 
it  should  be  yet  capable  of  furnishing  such  aa 
example. 

I  am  far  from  mesning  by  this,  that  the 
crimes  of  a  few  wicked  persons  can  justly 
bring  a  general  imputation  on  the  whole  country 
where  these  were  committed ;  we  daily  hear 
of  most  horrid  and  unnatural  crimes  perpetrated 
in  the  parts  of  the  kingdom  the  most  wealthy, 
populous,  and  civilized;  hut  the  part  income 
bent  on  the  country  where  such  things  happen^ 
is,  to  purify  the  land  of  the  innocent  blood 
with  which  it  is  polluted,  by  brinffinff  the 
guilty  to  condign  punishment;  and  this  is 
what  yoo  are  now.^empWyed  in :  and  as  yoo 
have  attended  to  the  evidence  patiently,  I  desire 
notbihg  more,  than,  as  an  impartial  and  inlelli* 
gent  jury,  yoo  may  consider  it  carefully,  m 
order  to  discern  the  truth,  and  then  to  follow 
that  resoliitely  according  to  the  conviction  of 
your  own  minds ;  which,  if  it  lead  you  to  be- 
lieve the  pannel  gnUty,  you  will  do  justice  to 
your  country  by  sajrin^  so ;  and  if  yon  are  not 
convinced  of  his  guilt,  in  God's  name,  let  him 
be  acquitted ;  for  better  that  this  murder,  atro- 
cious and  scandalous  as  it  is,  should  go  alto- 
gether unpunished,  than  that  one  innocent  man 
should  suffer  for  it. 

In  order  to  lay  before  yon  distinctly  the  evi- 
dence that  you  have  heard  of  this  panners  ac- 
cession to  the  murder  of  Olenore,  1  shall  first 
of  all  redtethe  state  or  situation  in  which  the 
deceased  and  the  pannel  stood  towards  each 
other,  previous  to  the  murder,  and  alao  that  of 
Allan  Breck  Stewart  in  respect  of  (both  the 
othera.  Sdly,  1  shall  point  out  to  you  the 
evidence  that  Allan  Breck  was  theactnal  mur- 
derer, which  I  admit  to  be  a  fact  that  was  in- 
cumbent  on  us  to  prere,  in  order  to  convict  this 
pannel  of  wilful  accession  to  it:  and,  lastly,  I 
shall  sum  up  the  evidence  that  has  been 
brought  of  that  accession,  and  examifte  the 
force  of  the  defences  or  excuses  which  the 
paniiel  has  endeavoored  to  prove. 

As  to  the  first  of  these,  the  situation  of  the 
pannel  himself;  that,  gentlemen,  yoa  parti]^ 
know,  and  hare  heard  proved :  be  b  a  bastard 
brother  of  Charles  Stewart  biteof  Ardshiel,  at- 
tainted, who,  out  of  bis  own  tenants,  and  thoaa 
of  DoQgal  Suwart  of  Appin,  his  chiefUdo, 
levied  a  regiment  or  battalion,  at  the  bead  of 
which  be  went  into  the  lata  rebellioD,  c 
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fuAedfimbngMetBj  by  this  |iami«l,..wbo  bad 
the  benefit  of  his  OMJetty's  act  of  moe  or  in* 
deoibily ;  whereby  he  wuleft  at  maiy  to  re* 
main'  wkb  bii  family  in  the  coontry,  whilst 
Ardshiel  himself,  the  attainted  person,  made 
Ilia  escape  into  foreign  parts,  l^miifat  home 
faisiwife  and  a  family  of  children,  Urbo,  as  Mr. 
,  Campb<IH  of  Aards  has  deposed,  were  ail  young, 
liiaeld<tetJMni  being  now,  as  be  thinks,  about 
fligfatcen  years  of  age,  and  consequently,  at  the 
breaking  out  of  the  late  rebellion,  must  hate 
bees  about  eleven  i 

The  lale  rebellion,  as  you  all  know,  was 
finaUy  suppressed  by  his  royal  highness  the 
Dnke,  in  the  spring  and  summer  1746 :  in  the 
year  following,  the  act'  resting  the  forfeited 
estates  in  tbe  king  was  passed ;  and,  in  1748, 
the  lands  of  Ardshiel,  among  others,  were  sur- 
veyed hy  order  of  the  barons  of  tbe  exchequer ; 
to  the  property  whereof  a  claim  was  entered 
on  behalf  of  Alexander  the  eldeatsoaof  Charles 
Stewart,  the  attainted  person ;  which  Qlaim, 
upon  answers  made  for  tbe  king,  was  dis- 
missed by  tbe  court  of  session:  and  thus  it 
^  happened,  that  there  was  no  factor  appointed 
by  the  barons  on  tbe  entate  of  Ardshiel,  until 
Colin  .'Cam|ibell  of  iGlennre  was  made  factor, 
by  eamnussion,  bearing  date  the  23d  February 
1749,  upon  that  estate,  ai|d  also  upon  the 
neighbouring  lands  of  «Ailaa  Garaeroa  of  CaP 
Isrt,  attainted,  and,  adjoininj^to  thcpe,  that  pari 
of  tbe  estate  of  Locbiel  which  lies  in  the  sbird 
of  Inremess,  to  the  asuthvard^  of  ForttWil-' 
Jiam,  and  betwixt  thai  «farti  and  the  ferry  of 
iiBallaobelisb,  nf.wbicb  you  bava  heard  so 
-fliuch,  upon  that  locb  or  ami  of  tbe  «ea^  wbiofai 
•MparatesLochabwin  Inferoevishtre,  ftom  th^ 
oonntry  or  district  of  Appia  in«this  shire.        i 

Now,  astfaiafiwtory  waa  granted.fall  three 

vears  after  the  rebellion,  it  la  to  beobsarire^ 

now  the  estate  of  Ardshiel  was  possessed  and 

•managed  in  this  interval  ;.aodthis  appears  by 

the  oath  of  Alexander  Stewart  of  lonemahyle, 

'Who  bath  deposed,  ^  That,  hefbre  the  iaotory, 

as  ho  JieUe?es»  the  tanants  paid  their  rants  to 

tbe  tody  oC  AtdshieU  and  that  ahe  again  om-^ 

'•  ploved  the  pannei  to  deal  with  »bem.*' 

ft  waaddriog  thia  period,  that  the  panoel^  ai 
the  same  Alemilder  Stewart  deposes,.wbo  had 
'been  a  great  many  years  Jiga  tenant  to  his  bro<* 
Iber  Ardsfaiei  in  the  farm  of  Gleaduror,  and 
-  bad  been  removed  .also  several  years  ago  by 
hb  brother,  again  took  possession  of  tlwaame 
Arm;  and  that  Ardshiers  lady  and  th^  iHnmiel, 
Jointly,  introduced  certain  new  tenants  of  tbeir 
4»wn  choice,  into  diflbrfut  parcels  ioCj  the  land, 
whwh  Ardshiel,  the  attainted  person,  had  bim^ 
a^lf  occupied  before  thexebellion. 

Again,  wiien  Gleniire  bad  obtained  tbii 
<4bctory,  after  he  bad  hseQ  for  some  time  abroad 
««pitb  the  regiment  to  wbich.  be  belonged, , in 
^  Flanders ;  and  being  pow  oome  homc^  :was  oc^ 
copied  with  the  treaty  for  bia  mairiage:  with 
thoYouog  lady  who  ia  now  his  ^dow  ;.he  di4, 
« «a.  Mr^  uampbelliOf  Airdi  jbath  deposed,  for 
«^«omo  time  emnloy  tbo.iiow.4paBnel,  as  bis  sub* 
r4i€tor„to  lafyug  tta  mmM  AcMiael,  and 


setting  tbe  lands ;  and,  to  tbe  sane  porpoie. 
the  said  Alexapder  Stewart  deposes,  ••That  . 
the  factor  gare  the  piiQnel  tbe  opportapity  of 
having  the  greatest  influeqce  wiih  the  tenants 
of  Amhiel,  more  ^han  any  other  person,  by 
allowing  the  pannei  to  set  the  lands,  which  1m 
continued  doing  tp  VVbitsonday  1751i  it'  sot  at 
that  time  also :  but  adds,  that  the  pannel*s  con- 
nexion witb  the  family  of  Ajrd&hiel,  gave  him 
also  a  natural  influence  over  the  tenants,  even 
before  Gleoure'a  factory.'* 

The  use  which  the  pannei  mi^e  of  thia  io- 
floence,  natural  or  acquired,  appears  partly 
from  the  evidence  of  the  same  two  gentlemen : 
for,  upon  this  article,  Mr.  Campbell  of  Airds 
hath  deponed,  '*  That  the  pannei  told  him,  that 
whatever  was  made  of  these  rents,  over  what 
was  paid  into  the  exchequer,  was  accounted  for 
to  the  children  of  Ardshiel ;  and,  when  be  re- 
moved from  Glenduror,  he  told  the  depoaest, 
that  be  had  reason  to  believe,  that  the  said  ex- 
crescemse  of  the  rents  would  still  be  aocoanted  , 
for  to  them ;  and,  in  that  case,  be  would  be 
easy  as  to  his  own  removal.'* 

And  Mr.  Stewart  of  Innemahyle  depoaea 
upon  this  article,  '*  That  the  panoel  wu  again 
removed  by  the  deceased  Glenure,  tbe  factor, 
from  the  fl^rm  of  Glenduror  at  Whitsooday 
1751,  and  tbe  lands  lett  to  Mr.  Campbell  if 
Ballieveolan :  that  as  the  pannei  is  thedno- 
nent's  near  neighbour,  the  deponent  had  fre- 
i|Uept  opportunitiea  of  conversing  with  bim 
toiiebipg.bis  said  removal :  that  the  paonel  did 
not^xpietlo  have  been  removed,  and  seemed 
dissatisfied  that  he  was;  and  said,  he  beliered, 
.that  Glepore  would  not  have  removed  him,  if 
<Mr.  Campbell  of )  Ballieveolan  had  not  soodit 
'those  .lands  from  him:,  that  the  pannei  further 
said,  that  the  tenants  generally  .allowed  aome 
giiatttity  to  AiMiiel's  children,  aad  that  theae 
landa.wero  the  best  fiirms  on  the  esute,  and 
most  of  tbcb.  benefits  00(9*00001  from  tbero; 
andtboogh  be  himself  could  be  provided  of  a 
farm  elsewhere^  yet  the  diiklreu  would  be  de- 
prived of  that  benefit** 

In  what  manner  this  .remo«:al  of  the  pao- 
nel, from  this  beneficial  farm  of  Glenduror,  to 
which  he  bad  Jast  eutor«d  mfi%  the  rebeUioo, 
without  apy  lawful  iKle  wbatei»'„was  brougfit 
about,  appears  from  t|ie  instructipna^to  Gleonre 
from  .the  barons  of  exchequer,  nrodi|ced  tpd 
proved  before  you;,  tbct  lost  ot  which  iaia 
these  words :  **  You  are,  on  no  condition  what- 
ever, to  lett  a  farm  to  any  of  the  friends  (i.  e. 
the  fielatiooa)  of  the  forfeiting  ponons.'*  .  And 
though  it  be  true,  that  thi^  instructioos  bear 
date  the  35tb  July  1751,  about  two  months  aOer 
.the  actual  removal  of  the  pannei  pwa  Glen- 
duror, these^wero  neverthoWs. the. true  caiiK 
of  that  remoVal ;  for  it  was  known  or  expected 

,  by  the  tlactor,  thai  be  would  receive  sucli  in- 
structioos,  there  having  been  uotioe  given  to 
the  lords  commissioners  of  tbe  treasury,  sft 
considerable  possession  of  the  estate  of  Lochiel 
having  been  lett  to,  or  for  the  use.  of  one  of  dio 

i ,  brothers  of  the  attaintod  peqM»n ;  'upon  which 
4hoir  locdahipa  had  dkccted  the  barooa  of  1^^ 


W7]  J^iSufder.   : 

«idieqiMr  l»  ifmtlile  wgMUX  tb#  Uke  bmg 
4pott  for  the  foture,  m  o^der  ta  avoid  the  j^eca- 
siont  of  coDtiampif  that  loadtogf  or  infloeiioe 
Of  er  tbo.  votear  mhsfaitiair  those  etliiteffr  that 
bail  mrodhMed  so  ibach-  distorhaiioe  and  mis- 
cbioflotbepiUio.     \ 

And  thbs  it  ww  tbroogh  oeoooily,  audio 
Older  to  tbo  faithful  discbaigo  of  the  doty  of 
bis  ofioe,  that  |fr.  Camphell  of  Glenaro,  at 
Whilsaodsy,  or  in  May  ITM^  pemoved  the 
pMiiiel  Aoiki  Ms^pooseion  of  the  ftirm  of 
dendnror.  to  the  oootinuaiide  whereof  he  had 
no  legal  title  or  daioi  wbataoerer ;  and  also 
reoolf  ed  to  employ  the  paonei  no  longer  as  hb' 
8nh»&clor  or  assistant,  in  managing  the  estate 
ofArdshieL 

It  ia  not  easy  toconceifo,  that  there  was  any 
retaoa  or  jost  cause  given  hy  this  conduct  of 
Olenare,  lor  resentment  or  hatred  frbm  this 
paonei,  even  if  it  bad  been  true,  which  the 
pannel  expressed  to  Stewart  of  Innernabyle, 
that,  as  be  believed,  Gleoure  wooM  not  bacve 
lemoved  bimselG  if  Ballieveolan  had  not 
nought  or  solicited  t^iis  possemion  oCGlendnror 
from  him ;  and  yet,  that  the  pannel  conceived 
smd  oxprassed,  and  prosecoted  such  disposition 
in  tbe  moat  (Aitrsgemn manner,  hath  beennow 
ittlly  proved  bemo  ^on.  But,  beibre  I  men- 
tioo  the  pastioiifair  evidence  of  this,  I  must  pro- 
eeed  to  reeile  the  fresh  oanse  of  difference  bo» 
twixt  these  persons,  and  of  animosity 
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id  by  this  pannel,  from  tlte  after-pi 
logs  of  Gleoure  in  the*Bpring  of  thin  present 
year ;  when  he  bavbig  taken  tbe  resolntmn  to 
remove  a  few  ol'.  those  tenants,  who  bad  been 
introduced  to  their  possessions,  as  1  have  men- 
tioned, by  Avdsbiei'i  lady  and  tbisnaiioel,  in 
the  inUrtal  betwixt  the  rebellion  and 'the  date 
of  tbe  factory^  it  appears,  that  the  paonol  being 
apprehensive,  that  this  would  lessen  his  interest 
and  influence  amibiig  the  people,  if  beahoold 
not  be  able  to  protecl  those  persons  in  tbe  pos- 
aessiohs,  wbidi  he  himself  bad  bestowed  or 
proeured,  took  the  sesolntion  to.  ^iipose  these 
removings;  which  he  pvosecnted,  by. repre- 
senting and  caaiplainhigof  it  in  tbe  country  as 
nnsighty  act  of  oppression,  boeanse  Abe  king's 
lector  thought  fit  t6  reasoif  e  Ibor  or  five  tenants 
lately  tnlrodoced  upon .  this  estate,  who  bad 
neither  standing  leascsinor;  did  possessions,  to 
intitle  them  in  point  eii. right,  er.iti  point  of 


favour,  to  bs*  ceatinned : 


thia;^ 
to  thoae  removings  •  tbn  paadel  set 
sat  and  conducted  at  bis  own  expanee,  and 
gave  himself  great  agitation  and  troable  in  the 
ptoaeci^pMi  of  it,  having  gone  to  JBdinburgb 
m  ApfU  last,  on  nnrpoee  to  present  the  bill  of 
soapoBsioo  of  those  rsmovinga,<  which  yoii 
have  beard,  setting  Ibrdi  most  frivolous 
grounds ;  and  all  this  without  the  fcnowledffo, 
applicatioa,  or.qontribation  for.tbeexpeneeby 
the  feoaata  (beBuelv|Ba,  in  nvhoee  names  be 
took  ttpqn  bim  lo  oflEsr  that-bill  of  suspension, 
unal  he  bad  obtained  at  Edh^bnigb  an  order 
npoli  tbebiirfromtfae  lord  Don  ordinary,  that 
anawcra  abould  be  put  in. to  the  same,  and 


sisting  or  sUying 
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exeotttion  in  tbe  interim  s 


widi  #hieb  sist,  and  ceriain  advio^  be  had  re- 
ceived at  Eldinburgb,  for  making  applicatiuti 
for  tboae  tenants  to-  tbe  barons  or  Exchequer, 
when  they  should  meet  in  the  beginning  of 
June,  the  pannel  retomed  to  ^b  own- house 
00  the  47tn  April ;  and  then  sent  for  those 
tenants,  and  gave  tbem  notice  of  his  proceed- 
ings  at  Edinburgh  on  their  account;  and  that 
if  they  had  a  mind  to  continue  their  posses^ 
sions,  they  were  advised  to  go  to  Gl^onre,  eud 
seek  their  possessions  (or  demand  sucb  con<« 
tinuanca;)  and  if  be  did  not  grant  their  desire, 
they  sboold  send  for  a  notary,  and  go  witli  htm 
to  protestagainst  Glenore ;  and  if  tbev  pleased, 
he  would  send  for  a  notary,  to  wbich  they 
agreed :  and  accordingly  tbe  pannel  seat  for 
Charles  Stewart,  who  hath  been  examined  on 
this  Act,  and  sent  him  along  with  tbe  tenants 
to  Glenure's  boose,  where  he  intimated  the 
sist,  and  took  a  protest  against  bim  on  the  1st 
of  May  last. 

It  was  upon  receiving  this  notice  of  a  sosw 
pension  presented,  and  a  sist  granted,  that 
Glenure  repaired  to  Ediobwghf  and  pdt  ip  bfc 
answer  to  tbe  bill;  upon  consideration  of 
which,  the  bill  was  refused  or  dismissed  by  the 
lord  Hamingr  ordinary ;  and  then  Glenure  re- 
turned %o  his  own  house  on  Saturday  tbe  9tb 
JMay  laat.  In  order  to  take  tbe  neGes<»ry  mea- 
anres  for  execotitig  the  removings  that  bad 
been  thus  opposed. 

This  part  of  the  pannel's  proceedings  is 
proved  bv  the  oath  of  Charles  Stewart  bis 
notary,  by  the  pannel's  own  examinations, 
which  you  have  board  read,  and  by  Duncan 
Maccoll  in  Ardshiel,  one  of  those  tenants,  who 
hath  now  deposed,.  <*  That,  upon  himself  and 
others  being  warned  to  remove  from  tbe  lands 
of  Ardshielv  as  at  Wbitsundav  last,  he  for  bie 
part  had  no  intentioo  other  than  to  submit  to 


the. warning,  till  a  paper  was  procnred  from 
Edinbwgh,  which  be  heard  read  by  Charlea 
Stewart,  notary  at  Aucbam,  as  on  iit  day  be 
"was  there,  being  along  with  bis  neigbbonrs  ad- 
vertised to  meet  there,  where  he  and  his  neigi|- 
boum  were  told  by  the  pannel  and  Charlea 
Stewart,  the  notai^,  that  ibe 'paper  brought 
foam  Edinfajuigb,  contained  advice. for  those 
who  had  been  sramed  to  remove,  to  continae  iar 
their  possessions ;  and  that  tbey  abould  go  to 
Glenure,  and  ask  tbe  same  from  him.  And 
deposes.  That  he  gave  no  aUowance  or  man- 
date  to  the  pannel  to  make  any  application  at 
Edinburgh  against  tbe  removing:  that,  before 
he  heard  any  thmg  of  this  paper-  from  Edin- 
burgh, he  bad  en^^ped  to  serve  as  booasan  to 
the  tenants  €Henture  was  to  introduce;  but 
that,  on  hearing  of  this  paper,  be  preterred 
keeping  by  bis  neighbours,  as  be>  considered 
tbe  being  cootinned  in  bis  possession,  did  tb# 
law  support  bim  in  it,  as  more  beneficial  to 
him :  and  adds.  That  tbe  procuring  tbe  paper 
at  Edinburgh  cost  him  no  money." 

To  4bef  same  purpose,  John  Kaceombicbi 
another  of  those  tenants  in  Ardshiel,  hath  de- 
posed, and  adda  tbia  Inrther  .  cironmstaneei 
'<  That  as  to  bis  .agreebg  with  tbe  inconung 
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tBDioli  to  be  tbeir  iKwoitii,  be 
GHenure  «nd  Uwm  tenantt  say,  that  it  was  bj 
GleoureVadvice  that  this 'WIS  done:"  whien 
it,  by  tb«  way;,  a*  instanoa  af  the  bomMHty, 
wkb  wbieh  Glenure  acted  oa  tbia  oaeaiioo«  lo 
being  at  pains  to  provide  bread  far  tbeae  per* 
aoos  whofD  he  did  not  think  fit  to  oontyMie  as 
tenants  on  this  estate  of  Ardshiel,  where  they 
bad  been  so  Utely  introdoeed  by  tbs  pamiel. 

These  then  were  aH  the  caascs  at  oflfeaee, 
that  after  the  strictest  enquiry,  can  be  disoorer- 
ed  to  have  been  ever  given  by  Glanore  to  this 
|isnnel ;  namely,  that  Gleaare  aa  faster  span 
this  estate  of  Ardshiel,  removed  the  paanei 
himself  fjrom  the  farm  or  posseasbift  of  Glen- 
dares  al  Wkiiisiuiday  last  year,  aOd  gave  over 
lanptoying^  or  eatnisttng  the  pannel  -to  aot 
unasr  him  in  the  management  of  the  boda  of 
ArdsbicI ;  and  that  he  was  taking  niessores  for 
removing  the  few  tenanta  blely  iaiiodaoed  by 
the  pannel,  at  Whitsanday  tliis  year;  wbicii 
measure  he  penisted  in,  the  opposition  thai  the 
psenel  waa  pleased  to  make 


Very  strange  causes^  it  must  be  oaafeased, 
the  paonel's  coiioetving  a  violent,  and  even  a 


mortal  enmity  against  Glenwe !  And  yet  ae- 
thing  is  mere  certain,  than  thai  Tieteal  oAnee 
■my  be  Uken,  where  no  just,  or  even  plaasiUe 
cause  for  it  bath  been  given :  and,  tiem  the 
first  mmrder  recorded  in  sacred  history,  down 
to  this  now  in  qnestton,  often  halh  it  happened, 
that  wicked  men  have  haled  their  brathera 
without  acaose,  tlistis,  witboota  reaaanorjuat 
cause,  though  there  was  aiwayaanoetraskm,  or 
a  motive  such  as  it  waa,  jot'  thaf  hatred  being 
eOBceived. 

Again,  it  is  to  be  coosideredf  that  oocasiottS 
of  offence  operate  difierently,  aecoiding  to  the 
,  education,, temper,  and  character  of  the  party 
who  assets  with  them ;  and  we  have  nbw  heard 
from  the  evidence  in  this  trial,  what  a  wrong 
way  bf  thibkia^  this  nbfbitmiate  pantael  m 
possessed  of,  iii  holding  it  to  be  a  cause  of 
aoortal  enmity,  that  a  man  should  be  removed 
by  another  Ivom  his  farm  or  possession  which 
he  haih  be  manner  of  title  to  hold  er  reimn: 
which  is  a  projodice  or  delasmn,  thati  in  a 
lawer  degree  prevaik  alsewhare^  bnt  aeems 
to  be  in  a  particulaf  manner  pievklent  in 
the  Highlands,  and  waa  the  caeso  of  the  at* 
tempt  made  by  the  Bfaophecsoas  to  assassinate 
Glanbecfcet  same  years  ai^o,  as  well  aa  the 
oauae  of  the  horrid  murder  into  which  you  are 
now  enquiring. 

And,  for  one  proof  that  this  pannel  is  deeply 
fioisoBcd  with  this  most  erroneous  opinion,  you 
h*ard,  gentlemen,  a  little  while  ago^  tbe^tyea* 
lion  that  was  by  him  made  to  Alexander  Slew- 
art  senior  in  Leffnabaw,  one  of  the  witnesses 
M  the  list  served  upon  hiro^,  and  veiled  up  la 
giro  evidence  agonal  him,  to  whom  the  pannel 
ejected ,  that  this  witnem  bore  enmity  agahist 
him,  for  that  the  witnem  was  fentaerli  in  poa- 
pkMm  of  the  kads  of  Aucham,  whksh  the 
flannel  now  holds  nmler  Mr.  Cainpbell  ot 
Ahik;  and  that  the  pannel  had  oansed  the 
witness  to  be  remoycd  from  that  pwmmion, 


TrM  qfJimei  Sietoart,  [  BO 

aridsuaaoadad  him  i»itfi  «•  eljaetiMi  in  ilnrif 
uis«d&oient  in  point  of  law,  which  cmmatani^ 
paaa  meu  to  be  so  wicked  as  to  anlanai»  mom! 
enmity  finr  such  a  causa;  and  thelefbra^  aa  yea 
beard»  it  was  over*ruled  by  the  eaast ;  nai* 
withatanding  which  we  freely  paasad  fvoaa  the 
witaam,  bemg  satisfied  thai  we  had  ctidanoe 
enoogh  besides^  and  unwillmg  to  leave  anjr 
loom  for  the  pan*el  to  oom^lai»»  or  lbr-yo«i^ 
gentlemen  of  the  jury,  to  amwebcml  that  any 
one  witnem  waa  aaed  against  ms,  af  whOae  eve* 
dibilitv  then  eoeld  bo  the  amnUsat  aM^iciaif ; 
hot  the  very  aaeving  otf  aueh  obfadion  en  tbe 
part  of  the  pannel^  aflaada  ewe  pioef  of  hia 
own  sense  of  the  nalnva  and  degree  of  aoch 
offence. 
Another  aignal  pioaf  af  thia  appaara  fcaosthe 
herdiirGk 
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oathof  £wan  Hadn^FsOylato 
who  hath  deponed,  •«  That  he  engaged  to  be 
herd  to  Mr.  Campbell  of  BaDieveolaa  in  the 
farm  of  Glenduror,  for  the  yeari761 
that,  the  day  after  he  OntOied  into  hb 
there,  the  pdnnel  ebolleuged  him  for  in 
theitef,  and  toM  him«  that  he  wmdd  ha  fit-sidca 
with  him  aooner  or  later  for  doing  it ;  and  that, 
if  he  dkl  oOt  meet  with^resantmem  biasadf  m 
hia  lifo4lme,  othavB,  auch  aa  hia  firiamla,  might 
meat  with  it  after  hia  death."  Ami  aAs, 
^  That  be  himself  waa  never  in  the  paanel'o 
acrvioa."  This  waa  anrsly  carrying  thia  Ida^ 
sieo  to  a  most  extrnvaganl  pitch,  and  aooh  ae, 
to  any  atranger  to  this  Odd  way  of  thinking, 
moat  have  appeared  inosedible,  till  he  heard 
the  nroof  of  a  fact,  which  denwaairBtea  how 
dee|My  that  opmion  is  rooted  in  the  mmd  of  tbia 


And,  aoooidingly,  we  have  baOrd  how  that 
was  forther  displayed  by  hia  weida  and  by  hia 
actions  on  other  oteasmna^  in  respect  of  the 


deceosed  GlemWe,  for  the  ( 

hate  mentionedi  by  the  evidanoe  I 

paint  eet. 

Andfimt  of  all,  John  Biteck  JVaooall,  the 
banman  to  Appia  (who  though  he  Uvea  m  e 
desert,  appeared  to  me  to  have  given  hia  evi4> 
dance  in  a  moat  natural  ingemmda  manner; 
and,  by  hia  awn  words  and  bohanaor  related 
in  It,  msooven  a  degvee  of  sagadlnF  which,  m 
a  penmB  of  hiasilnatlonyaurpiiM  ase;  and) 
«pon  the  artlolo  I  am  nowapeahmg  of,  he  de^- 
poaea,  **  Thai  in  a  eonvefention  the 
bad  frith  the  i 


yearn  a^ps/'  (whathar  he 


it  to  the 
beihg  made 


the  dbrottology,  iaiiet 

of  Glenoie's  being  nbouyo  take 
on  himeslf  tbe  management  or  tbe  State  of 
Ardshlel  firmi  the  said  nannelv  and  thereby 
disable  tbe  pannel  from  etrng  of  nny  aervica 
to  ArdsMeTs  chiMfsn^  he  hea#ithe  paonel  aay, 
he  wouM  be  willing  to  spend  e  shot  upon 
Gtenara,  thoorb  ho  went  upon  kik  ktwea  to  his 
window  to  fire  it :  end  tfsrtker  deposes,  that  he 
heard  «  wmif  (that  is  a  fiying  ar  uaeerteia 
nmiour  er)  report  in  the  ooontry,  that  Ard« 
sMal  (the  atlamted  persan)  had.«ent  home  a 
timthebellcved  all  his  Iriemlt.  were 
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dttd,  «rlMa  GlcBvra  ww  aUowtd  to  go  oa  mt 
tbentehediid." 

Afuo,  aiioiber  reoMtfjcable  oMivenation  of 
the  fumeft  lo  ibe  ttme  spirit,  'bat  carried  a 
gaod  deal  farther,  b  proved  to  ba?e  happened 
about  Chriatlnaa  laat  17^1,  within  the  pannel's 
bi«w>4ftMe  at  Aoeham,  betwixt  bim  and 


Ihffoe^f  hie  own  aanmols,  who  all  eoocur  m 
pnving  it,  naoely,  John  Mora  Macooll,  Don* 
nd  Maoeoll,  and  John  Be^r  MaocoU ;  of  whom 
tbe^pat  hath  depoeed,  <«  That  he  was  present 
at  a  eonversation  that  hiqipened  betwixt  the 
pannel,  John  Beg  and  Dou|^  MacooUs,  both 
aerranta  io  the  pannel,  in  his  brew-bouse  at 
Anehavn,  before  day-ligHt,  upon  a  morning 
aboot  Yule  (or  Christmas)  last,  as  the  deponent 
beat  remembers :  that  the  deponent  was  then 


.deponent 
panned  aaid,  Olennre  would  not  take  thereat 
mm  the  tonanta  of  Aucharo,  part  of  the 
Ardahiol  estate,  becaose  they  had  gif en  the 
jMiinel  aoase  barley,  which  Gleontd  alledgad 
they  Qoglrt  to  base  paid  hun:  that  the  pan- 
'  '     '    it  was  hard  to  rafow  the 


vent  in  mooev  from  the  tenants  in  a  soayoe 
{yanr ;  and  obeerved  thai  lit  would  be  of  no 
yteat  oonsoqusnoets  him,  the  pannel,  thoagh 
£e-8bouMpay.back'.the  barley,.io  oompariaop 
of  what  it  would  be  to  thovtenanta  .for  sobse- 
ttoept  yearn,  in  case  th^  ware  obliged  to<pay 
their  fiuvn,  bau'  and  meal^"  (to^^wtt,  ui  Jcind 
scoordhig  to  their  leases)  ^  andsaid  the  tenants 
or  commoners  were  likely  to  be  veiy  ill  off ;  | 
lor,  if  ^Giennre  went  on  m  the  way  he  slhen 
did,  it  was  likely  ho  would  be  faiird  of  Appin 
in  a  frery  ahoit  time}  and  thatJie  knew  onee  a 
sstt  of  eommonera  in  Appm  who  would  not 
aikisr  Glenure  to  go  on  at  encb  a  rate:  To 
which  the  deponent  and  the  rest  answered. 
That  theviknew  no.oommnBers  in  the  ^ntry 
whoaottld  strive  or  contend  with  .Glenuiein 


iTbia  contenation  m  the  brew*hoiise  isifnr- 
thar  'prof  ed  or  explained  by  the  other  two 
scKvanls.  present :  and  John  >Beg  Maccoll  adds 
tbia  circumstance)  ^*  That  aAerhe  and  DugakI 
Blaeooll  went  out  of  the  brew- bouse,  either 
that  day  or  aome  time  thereafter,  they  talked 
together  what  the  import- of  thia  canversatien 
might  be;  and  that^the  deponent  was  at  a  loss, 
whether  to^eoosider  itaa  an  encauregemant  to 
destroy  iGlenttve,'Or  as  a  complaint  againat  the 
ceoMDonets  of  Appin,  aa. not  being  so  <faithfiil 
tothepannel,4M  he  earpected  theo»to^be;" 

It.  must  I  be  lef^  to  your  coosiderslion,  gen- 
helher  this  John  Beg  MaocoH 


notin  the  rig;ht  in  bis  conjecture;  and  that 
this  caoversation  can  receiTe  no  other  con«> 
Mmatioo,  than  that  the  pannel  took  that  oooa- 
■en  to  mstigate  theae  aetranta  of  his  own,  who 
wereell^f  one  tribe,  to  resentagainst  Glenure 
thesupposed  injuries  to  the  common  peopki  of 
thst  country,  whwh  the  pannel  had  thus  le- 
^  '  and  eoiiggcmted  to  th^m;  or  al 


leaot  to  fed!  their  pulses,  and  Ary  how  tbey 
would  relisfaawch  a  proposal  or  insinuation. 

But  farther  still,  the  pannel  .continued  to  dis- 
cover the  rancour  with  which  his  own  heart  was 
filled  against  Glenure;  the  Mist  instance  of 
which  that  hath  appeared  upon  the  evidence, 
happened  jn  Apsil  last,  when  he  was  on  his 
road  to  Edinbuigb,  with  iulent  to  offer li  bill  of 
suspension  of  the  lemoving  of  the  tenants  that 
hath  been  mentioned :  and  here  three  circum* 
stances  are  proved  by  the  testimonies  of  Alex- 
ander Campbell  and  Ewan  Murray,  two^f  hia 
landlorda  or  innkeepers  by  the  way,  and  Cdin 
Machiien,  merchant  in  SJtirling,  who  fell  into 
company  with  the  oannel  at  both  their  bcMisesy 
and  travelled  in  the  pannel's  company  aome 
miles  on  the  roa^  towAds  Stirling. 

Alexander  .Campbell  in  Teynaluib  hath  de- 
possd, ««  That  in  April  kst  the  pannel  called  at 
the  deponent'a  honse  in  the  morning  to  har.e 
his  hone  corned ;  and  having  called  for,  and 
got  a  diam,  which  was  afterwards  set  down 
upon  thetaUe,  one  Bfaclaren,  a. merchant  in  , 
Stirling,  who  had  hidged  with  the  deponent 
thenight  before,  being  present,  asked  the  pan- 
nel, if  he  wouki  not  help  the  deponent  to  a 
dram?  and  the  pannel  answered,  he  did  not 
.know  any  thing  wat^e  itouM  help. the  depo- 
.nent  or  any  of  bis  name  to,  if  it  wa9  not  to  the 
gibbet:  and  after  some  farther  conversatkio, 
the  deponent  aaid,  that  Glenure,  as'  he  sup- 
posed, was  the  person  of  the  (deponent's) 
name  with  whom  the  pannel  had  the  grealest 
quarrel*;  and  the  deponent  did  not  know  aojr 
good  cause  the  pannel  had  for  it.  To  whic^ 
the  pannel  answered,  that  if  Glenure  had  ussid 
the  deponent  as  ill  as  he  had  need  him  (the 
pannel,)  by  turning  him  out  of  his  possession, 
he'WOttId  nave  no  less  quarrel  with  him  than 
he  had.  And,  upon  the  pann^Ps.interrogalo- 
ries,  the  witnem  added,  that  at  that  time  he 
thought  what  the  psnnel  sakl  proceeded  Urom 
mnlice,  and  that  the  pannel  waa  then  pevfectlir 


This  convenation  waa.cnotoncd  h^  Colin 
Madaicn,  the  merchant,  who  lodged  in  that 
house  all.night,  who  adds,  '«^That  the  pannel 
then  said  (speaking  of  the  Campbells)  .that  he 
did  net  cbusotto  be  an  executioner,  but  be 
cooM  drawdown  some  of  their  feet ;— «nd  that 
at  first,  during  this  convOrsataon  in  CampbelPa 
house,  he  thought  that  the  pannel  had  been  in 
joke,  but  aftsrwavds  it  vrae  like  to  becoose 
very  serious ;'>fbr the  hindferdand  became  to 
pretty  high  woidn  together." 

The  nent  tondlosd,  Ewan  Monray,  et  the 
west  cndofLoehem,  hath  depoeed,  "  That  in 
April  last,  the  pannel,  and  Cdin  Madaien, 
merehant  inStirliag,  came  to  the  deponent'a 
house,  end  the  pannel  toM  the  deponent,  that 
Glenure.  had  warned  away  several  families  in  y 
Ardsbid's .  estate  to  remove ;  and  that  be  was 
informed,  that  none  of  the  factors  on  the  for- 
feited  estates  had  power  to  remove  the  tenants ; 
and  that  he  was  going  to  Edinburgh  to  take 
advkeofhwyen  about  it;  and  if.  he  had  net 
that  p9mr,.that'thc  yannd.^oald  apply  for 
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•uspension  in  hii  own  name,  and  in  natae  of 
the  rest  of  the  tenants :  and  the  conversation 
turning'  upon  an  officer  in  the  armv  that  was 
feranilH  with  cowardice,  and  had  been  broke 
'  on  that  account ;  llie  pannel  said,  that  he  had 
reason  to  say,  Ihat  Glenure  was  as  ineat  a 
coward,  as  that  officer ;  for  that  he,  the  pannely 
had  challenged  him  to  fieht  him,  which  Glenore 
declined ;    and    ilesirea  the  deponent  to  tell 
(fi  tenure,  that  lye  bad  told  him  ao :   hot  the  de- 
ponent answered,  that  he  would  not  carry  any 
«  euel)  message  from  one  c^eotletnan  to  another : 
'Sind  from  the  conversation,  the  deponent  uh- 
'  <lerstobd,  Ihat  the  arms  with  which  the  pannel 
(had  challenged  Glenure  to  fight,  was  with 
-•pistolr.'* . 

And  it  is  true,  gentlemen,  lh«t  this  witness 
-  adds,  uJMm  the  panners  interrogatory,  "  That 
j-h'e  thought  the  pannel  Was  a  lUtle  concerned 
with  drink ;"  but  if  it  was  so,  turn  vara,  voces. 
Thlb  conrersaiion  is  again  confirmed  by  Air. 
'  Maclareii,  the  pannel's  fell6w-traveilei*,  in  both 
the  parts  of  it ;  ^tho  adds  this  ch-cuiAstance, 
'  that  the  latter  part  of  the  conversation  hap- 
peoed  ujion  the  road  alter  they  left  that  house, 
and  Murray  the  landlord  Tode  some  part  of  the 
way  along  with  them :  and  thenlMr.  Af  ackwen 
deposes  to  a  third  conver^tion  betwixt  himself 
and  the  pannel,  in  these  words :   "  that,  after 
parting  with  Ewan  Murray,  in  the  course  of 
Ui<eir  journey,  the  deponent  found;  that  the  re- 
moving was  much  at  the  nannePs  heart,  and 
•  the  deponent  endeavoured  all  he  could  to  divert 
the  cottveraotiou  to  another  aubject :   that  the 
pannel  told  him,  that  if  he  failed  in  a  suspen- 
aipn  at  Edinburgh,  he  would  carry  it  to  the 
British  parliament;  and  if  he  foiled  there,  told 
him,  afker  a  little  pause,  and  with  an  emphasis, 
that  be  behoved  to  take  the  only  other  remedy 
that  remained."^  ^ 

These  last  words,  gentlemen,  need  no  expla- 
nation ;  for  surely,  after  the  judgment  of  the 
9ritish  parliament,  no  pther  legal  or  lawful 
remedy  could  remain. 

And,  as  to  the  condition  of  the  pannel  during 
these  conversations,  Mr.  Maclaren  farther  de- 
noses,  ««  That  he  did  not  think  the  pannel 
drunk  either  m  Campbell's  boose,  or  in  Ewan 
'Murray's  house  ;  but  after  leaving  Murray's 
houses  thev  drank  two  or  three  drams  at  a  dram 
house,  and  after  that  the  deponent  thought  him 
nf  nch  concerned  with  liquor ;  and  It  was  after 
taking  these  drams  thsit  the  oontersation  be- 
tween Murray  and  the  pannel,  with  respect  to 
challenging  Glenure,  happened ;  and  that  the 
deponent  and  the  pannel  bad  rod«  several  miles 
togetherhefore  the  conversation  about  the  Bri- 
tish paijiameot ;  and  the  deponent  thought 
him  even  then  still  concerned  with  drink:" 
and  very  likely  it  was  this  that  threw  the  pan* 
nel  so  much  off  his  guard  as  to  speik  out,  to 
his  landlord  and  his  fellow-traveller,  ao  much 
of  what  lay  deeply  at  hia  own  heart,  and  to  tell 
ujpon  hluMcIf  this  matter  of  fact  about  the 
challenge  he  had  given  Glenure  to  fight  him 
with  pnlols. 
J8d|c||  appealing  Ip  bayebeeathe  tamp^  and 
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disposition  of  the  pannel  towards  GMuralntfce 
mouth  of  April  last,  and  befdre  ihat  time^r  •I 
shall  next  point  out  ibyouj  gentienen,  the  evi- 
dence concerniog  that  of  his  friend  AUan  Bredr, 
who  himself  dmi  not  appear  dver  lo  have  had 
any  acquaintance  of,  or  interoonrse  with  Gle- 
nure in  his  Kfe,  but,  by  the  pannel%  own  shew- 
ug,  was  his  kinsman,  and  had  been  his  ward  er 
pupil ;  and,  by  Breek's  character,  and  )iis  then 
situation,  as  being  engaged  in  foreign  s^vice, 
and  not  at  liberty  to  live  openly  in  this  king- 
dom for  any  long  time,  though  he  went  about 
among  his  highland  friends  without  any  soruple, 
he  was  a  fitter  ^instrument  of  the  vengeance 
meditated  against  Glenure,  than  the  Macoolls 
the  pannei's  own  servants,  or  any  of  the  omn* 
moo  people  of  Appio,  could  be. 

And,  concerning  this  Allan  fireck,  John 
Beg  Maocoll,  one  of  the  paBuel's  servants, 
hath  deposed,  '« That,  in  March  last,  he  came 
to  the  pannel's  house,  late  in  the  eveningf^ 
dressed  in  a  blue  coat,  red  waistcoat,  black 
shag  breeches,  and  a  feathered  hat,"  (thai  is  in 
his  French  dress,  which  the  witnesses  call  a 
side  or  long  coat,  in  oppositkm  to  the  black 
short  coat  with  silver  buttons  belonging  to  the 
pannel,  whiofa  he  was  afterwards  seen  in ;  nnslt 
upon  this  his  first  arrival,  the  witness  prooeeib 
to  deposie,)  «*  That  be  looked  into  the  kitchen, 
and  went  immediately  to  the  room  where  the 
pannel  and  his  family  were;  that  afterwards  he 
used  to  go  through  the  touiitry  to  difFcieat 
places,  and  came  frequently  back  to  the  paa- 
nel's  house:  that  once  he  remained  there  a 
week,  which  was  the  longest  time  that  he 
stayed  there  at  one  time." 

Here  is  then  the  intimacy  still  subaistiog  he^ 
twixt  the  pannel  and  Breck,  tliat  naturally 
aroae  frona  the  acknowledged  oonnection  bi^- 
twixtthem;  the  pannel's  house  was  his  head- 
quarters in  the  country  of  Appin,  from  whence 
he  made  his  excursions  to  visit  his  other  friends 
in  those  ])arto ;  and,  during  the  pannel's  ab- 
sence on  his  journey  to  Edmburgh,  Breck  went 
over  to  see  his  relations  in  Rannoch.  And  it 
hath  appeared  upon  the  evidence,  how  tho- 
roughly Mr.  Breck  espoused,  and  entered  into 
the  notions  and  sentimenta  of  his  old  guardian 
and  friend  the  now  pannel^  with  respect  to 
Glenure. 

And  on  Uiis  bead  Duiiean  Campbdl,  change* 
kemr  at  Annat,  deposes,  «'  That,  m  the  month 
of  April  last,  the  deponent  met  with  Allan 
Breck  Stewart,  with  whom  he  was  not  before 
acquainted,  and  John  Stewart  of  Auchnaooan, 
at  the  house  of  the  walk- miller  of  Achosragan, 
and  went  on  with  them  to  the  house ;  that 
Allan  Breck  said  that  he  hated  all  the  name  of 


Ciimpbell;  and  the  deponent  said,  he  had  no 
reason  for  doing  so ;  but  Alhm  said  he  had 
very  good  reason  for  it :  that  thereafter  they 
left  that  house ;  and,  after  drmking  a  dram  at 
another  boose,  came  to  the  deponent's  boose, 
where  they  went  in,  drunk  some  drams,  and 
Allan  Breck  renewed  the  former  conversation ; 
and  the  deponent  making  the  same  answer, 
Allan  mit  That  if  the  deponent  bad  any  re^ 
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spect  for  hte  friends,  be'  woald  tell  tbem,  that 
it  tbejf  oflRsred  to  turn  out  the  posgessoTs  of 
Ardsbiel's  eitate,  be  would  make  black  cocks 
of  them  before  they  entered  into  posaesaion ; 
by  whiob  tbe  deponent  understood  shooting 
them,  it  being  a  common  phrase  in  the  coun- 
try :  tbet  John  Stewart  aaid  he  did  not  blame 
Glenure  ao  much  aa  BalHeveolan,  for  taking 
those  iKiaseasions,  whereas  Glenure  was  doing 
the  kind's  service:  and  Allan  Breck  replied,  that 
besides  that,  be  bad  another  ground  of  quarrel 
against  Glenure,  for  writing  to  colonel  Craw- 
fnrd,  that  he,  Allan,  was  come  home  from 
France ;  bat  that  be  waa  too  cunning  for  him ; 
for  that,  when  at  Edinburgh,  be  bad  made  up 
bis  peace  with  general  Churchill,  and  had  got 
his  pass,  which  he  Had  in  bis  pocket-book : 
that  the  deponent  aaked  a  aight  of  it ;  that  he 
searched  his  pocket-book,  but  could  not  find  it ; 
upon  which  be  tore  a  leaf  out  of  tbe  book,  and 
said,  there  it  was.  And  deposes,  that  he  said 
twenty  timea  over,  he  would  be  fit- sides  with 
Glenure  where-ever  he  met  him,  and  wanted 
nothing  more,  than  to  meet  him  at  a  conve- 
pient  place." 

Ttiis  covYersation  is  confirmed  by  Anne 
Madaren,  servant  to  tbe  said  Duncan  Campbell, 
who  deposes,  **  That  she  heard  AUandreck  then 
say,  That  be  woufd  not  shun  Gleoore,  where- 
ever  be  met  him  ;  by  which  she  understood, 
that  be  waa  to  do  hurt  or  barm  to  Glenure, 
wbere*ever  be  saw  him." 

And  it  is  further  confirmed  by  Angus  Mao- 
dooald,  tbe  walk-miller  mentioned  by  Duncan 
Campbell,  and  by  Robert  Stewart,  a  fourth 
person  present  in  tbe  company,  who  adds  in- 
deed, that  Allan  Breck  waa  much  id  drink  at 
the  time  of  uttering  the  above  espreasions ;  but 
they  are  not  tbe  less  to  be  regarded  in  this  trial, 
when  the  occasion  of  these  threata,  the  repe- 
tition of  them,  and,  last  of  all,  the  fatal  execu- 
tion hath  been  at  the  same  time  proved  before 
yon. 

Another  tike  convenation  of  Alhin  Breek*s 
was  proved  to  have  happened  at  the  house  of 
Malcolm  MaccoU,  change-keeper  at  Portna- 
crosb,  by  the  landlord,  and  by  Anne  hU  wife, 
wbo  depooe,  ''That,  one  morning  in  April 
hat,  Allan  Bi«ck  bemg  in  his  house  with  John 
Stewart,  John  MaecolT,  then  servant  to  the  de- 
ponent, cafloe  into  the  company  in  a  shabby 
condition ;  that  Allan  Breek  aakcSd  who  he  waa? 
that  tbe  aaid  John  Stewart  answered,  that  he 
waa  an  honeat  poor  man,  with  a  numerooa 
family  of  email  children,  and  that  it  would  be 
great  charity  in  any  body  to  assist  him ;  upon 
which  Allan  Breck  desired  the  said  John  Stew- 
art to  give  the  said  John  Maeooll  a  atone  of 
aaeal,  and  he  would  pay  for  it,  which  tbe  aaid 
John  Stewart  promised  to  do:  that  tbe  aaid 
Allan  then  gave  tbe  aaid  John  Maoooll  a  dram, 
and  told  him,  if  ha  would  fetch  him  tbe  red 
fox'a  akin,  he  wouM  giwe  him  what  was  mnch 
hetter.  And  depoae,  that  they  gave  no  great 
aotioe  to  theae  ezpresaiens  at  Ae  time ;  but, 
after  they  heard  of  Glenure'a  murder,  believed 
Jbe  meant  CUeforei  «a  he  jras  eomflMuly  i^led 


CoUtt  Boy,  which  means  Red  Colin,  in  the 
country." 

A  third  and  very  remarkable  instance  of  Al* 
Jan  Brock's  conversations  ou  this  solijeet,  #as 
one  which  he  held  with  two  of  the  psimers  sef>- 
vanta  above- mentioned,  Dugald  and  John  Move 
Macoolls ;  whereof  the  former  deposes,  <'That 
as  he  and  John  Maocoll  were  harrowing 'in  a 
field  belonging  to  the  panoel  at  Aucham,  being 
the  same  day,  or  the  day  after  the  pannel  went 
for  Edinburgh,  (that  is,  on  tbe  Sd  or-4tb  of 
April)  Allan  Brack  Stewart  walked  for  a  good 
time  about  tbe  field ;  and  as  tbey  were  loosing 
their  horses,  tbe  said  Allaa  Breck  and  tbey  en- 
tered into  conversation  ab6at  France,  and  pee* 
pie  from  this  country  there;  and  John  More 
fllaoooU  aaked,  if  there  was  any  prospect  of  any 
of  them  coming  back?  Upon  Allan  Bracks 
answering,  be  was  afraid  they  would  not,  John 
More  aaid,  be  wished  that  none  had  ever  eome 
from  that  country ;  in  which  the  said  Allan 
joined  him,  saying,  it  had  dispersed  the  friends 
be  most  regarded :  and  (then  added)  tiiat  it  waa 
a  particohir  misfonune,  that  the  management 
of  any  concerns  they  left  behind'  tbem,  tell  into 
the  hands  of  one  that  waa  about  to  ahew  them 
no  manner  of  favour;  and  decUred,  that  he 
meant  Glenure ;  and  told,  tbat*the  commoners 
of  Apjiin  were  little  worth,  when  they  did  not 
take  him  out  of  the  way  before  now ;  and  upon 
their  aaying,  nobody  would  run  that  risk,  not 
knowing  who  would  ^tand  by  tbem,  Allan 
Breck  anawerad,  that  he  knew  huw  to  convey 
out  of  tbe  Way  any  person  that  wouhl  do  so^ 
that  he  would  never  be  oatched ;  and  also  aaid, 
that  they,  and  tbe  tribe  they  were  of,  (meaning 
tbe  Maccolb)  were  not  hke  to  be  tbe  kNmt 
Bufierers  by  Glenure'a  proeeedinga.** 

John  More  MaccoU  awears  to  tbe  aame  eon^ 
versation  at  tbe  harrowing,  and  depoaes,  that 
Allan  Breck  then  said^  If  tbey,  the  com* 
monera  of  Appin,  were  worth  tbemselvea,  they 
coold  keep  out  Glenure,  and  hinder  him  firom 
oppreasing  them ;  in  which  caae  they  would 
not  be  baniabed  from  their  natural  posaesaaona  ; 
and,  upon  the  deponent's  anawering,  he  did 
not  aee  bow  any  bmly  coold  pretend  toatrive  or 
struggle  with  Glenure  in  that  way,  aa  be  had 
the  laws  of  the  king  and  country  for  him,  and 
nobody  to  anpport  or  take  tbem  by  tbe  hand 
after  their  ao  domg,  Albn  aaid,  he  bad  it  in 
hia  power  to  aave  or  protect  any  body  that 
would  put  Glenure  from  trampling  open'  the 
country  in  the  manner  be  tb«fn  did,  * 

Here  then  waa  Allan  Breck  tbe  ptqiil,  in 
spring  last,  a  few  weeks  before  the  murder  bap^ 
pened,  apcaking  tbe  very  aame  langoage,  and 
uaing  the  aame  aiguraenta,  with  two  Sf  theae 
Mamdia,  tbe  aervanta  of  the  pannel,  with 
wbidi  the  pannel  himaelf  bad.  been  practiahig 
upon  them  m  hia  own  brew-honae  abent  Chriaa* 
mas  laat ;  and  tbia  convenation  of  Breck'a  waa 
not  like  the  former,  after  drinking  draiha  %u- 
change -bouaea,  but  when  he  waa  aoberand 
cool,  walking  in  the  fielda  about  the  pannet'a 
bouse,  which  waa  in  efiect  hia  home.  »• 

Am},  to  the  evidence  od  this  article^  may  be 
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«dded,  vbct  Ibe  paiuwl  kiwmM  Mb  deolarad 
at  his  first  examioaiioD  before  tbe  sheriff- sob- 
Mitoie;  wtoh  has  bcco  f  ro?eil  mttd  read  uivour 
iiicseaoe,  when,  being  iatenofpileil,  '*  If  he 
iMd  any  oonversalioo  srith  Allan  Bteck  oon- 
eemiog  Qleaiiref  he  ansnwsed,  That  the  said 
Allan  asked  tlie  declarant.  If  he  heard  that  Ser- 
jeant More  (Ganieroo)  wa8.«oome  from  Fntnoe, 
4ir  if  be  iwaa  in  the  ootiatry  of  Appia  f  To 
wUcb  ,4be  dedasant  answeneti.  That  be  did  not 
bear -be  was  in  Appia,  but  be  beard  be  was  m 
Gtonetife  last  year ;  wbereapon  tbe  said  AUsii 
told  the  declarant,  diatserjeant  More  swore  be 
would  kill  Glennre,  because  of  the  treatment 
lie  gave  tbe  lenantson  tbe  estate  of  Biamore, 
part  of  liocbiel  estate.  Declared  also,  that  the 
said  Allan  Breok  threatened  that  be  would  obal- 
.lenge  BulliefeoUn  and  his  sons  an  fight,  be- 
:Gaa5e«f  bisramoving  the  defllaraal  fast  year 
ftoas  Glendaror,  and  being  abont  to  ceoKwetbe 
4>tber  itonanls  this  veer  from  aomt  other  parts 
of  tbe  esUle  of  AidsbieL" 

Now,  as  to  4be  flssntion  here  made  by  tbe 
MBuel  of  Serjeant  Mor^Caroeron,  I  shall 
iiereaAer  have  occasion  to  lake  notioe  of  the 
use  the  fannel  made  of  it ;  but  have  here  only 
to  obserTS,  that  the  caases  of  ofieace,  for  which 
tbe  pannel  says  Breck  threatened  to  fight  Bal- 
lievedlan,  were  tbe  very  same  which  the  pan- 
ael  bimaelf,  as  weU  as  Preck,  resented  so  high- 
ly against  .Glenore,  namely,  tbe  removing  the 
fMunel  himself  fdom  Glenduror  tbe  faiit  year, 
«nd  beiog  about  to  remove  ether  tenants  of 
Ardsbiel  this  year:  and  though  tlie  pannel 
eaiefull^  avoids  saying  any  tbipg  of  fireok^ 
tbreatenings  agaiostGlenure,.allier.he,bad  been 
•ctQally imuk-dored,  and  bad.attenapted  to  throw 
the  sospicion  ofitbat  open  aevjeaat  More;  yet 
here,  by  the  pannel's  own  shewing,  Breck -had 
entered  tborougkly  into  those  parrels  of  bis 
for  tbe  actual  lemoval  of  himself,  and  the  in- 
tended removal  of  others,  and  tbreateocd  to 
challenge  and  fight  Ballieaeolan.npoB.thatae- ; 


And  as  to  tiie  other  ground  of  qoarrel  agamst 
Giemn%  wliicfa  Allan  'Breok  mentions  in  one 
of  tbe  Above  cotoversations,  namely,  §k  bis 
supposed  writing  tofooloncl  Orswfiird,  that  he, 
Allan,  was  come 'home  from  France,  I  shall 
Mi  take  upon  me  to  explain,  or  to  guess  in 
vdiat  manner  AUan  Breck  csflse  to  be  possessed 
with  soch  a  oonceit^  because  we  have  beard 
BO'ewdeooe  coooeming  the  manner  in  which 
ke  received  such  piece  of  fidse  infi>niiation  or 
intelligence;  ibr  that.it  was  iaise  bath  beeO 
foUjr  proved  bdlbre  you. 

Fust  of  all,  cokinel  Grawfurd  himself  '«  be- 

a  asked  whether  thedeososed  Colin  Camp- 
of  Glennre  ever  toU  him,  that  Alhm  Brack 
Stewart  was  a  deserter,  and  in  this  cosuitry, 
hath  answoffed  upon  oatb,.in  tbe  negative." 

AjmI  Dsxk,.  Mr.  CsBopbell  of  Ai^s  bath  de- 
posed, "That,  in  spring  last,  he  bad  i^ letter 
Imn  ooUnol  Cmwfurd,  telling  him,  that  be 
heand  Alhm  Bmok  Stewart  waa  come  to  tbe 
coontgr,  and  inlisting  men  for  the  Freneh.king's 
,1«W0|  aodidttirad  the  depaoeDtto.«nquiie  if 


it  was  so :  that  ^e  depoptoC  did  eo^mre,  and 
wrote  the  celoael  for  answer,  That  he  heard  be 
bad  been  In  tlie  cooatry ,  hot  that  be  .was  then 
gone  aw^ :  that  this  wss  in  tbe  month  of 
April,  to  the  best  of  tbe  deponeutfs  remem- 
brance ;  and  it  seems  about  that  time  Allan 
Bredk  Stewart  had  ^one  to  RaDOoch,  which 
gave  occasion  to  the  deponeaVs  being  mfermed 
that  he  was  gone  away,  and  did  net  hear  «f 
his  having  retmned  to  tbe  country  till  alWr 
Glenore^s  mocder ;  and  thinks  he  ssrote  also 
to  colonel  Crawfurd,  aocoii^iig  toShe  infiMtna- 
tisn  he  bad  got,  that  Allan  Breck  Stovart  was 
in  ase  of  coming  «very  year  to  tbe  oswitry 


since  Ardsbiel  wentito  France.* ' 

And  Alexander  Stewart  of  Junesoahyle  de- 
poses, "That  he  remembecs  that  Allan  Breck 
Stewart  casAc  over  to  this  country  a  year  or 
two  ago,  and  stayed  some  weeks  among  his 
friends ;  but  neither  at  thatrisM,  nor  the  last 
time,  did  he  seem,  so  6tr  as  the  deponent  ob- 
served, to  be  in  any  apprebensioo  of  being 
taken  ;  only,  as  be  had  been  once  m  the  army, 
be  Aid  not  chuse  to  meet  with  ai^y  of  the  king's 
troops." 

And  besides  all  tiiis,  it  hath  appealed  in  the 
proof 'before  yon,  that  Biseck  Stewart  remained 
m  tbecounlry,  asiMual,  a  fuV  month  or  move, 
afier  he  had  mentioneii  tlie  aupposed  notice 
given  conoenung  him  by  Glennre  to  coionel 
Grawfurd ;  audiithath  not  been  prosed,  or  even 
alleged,  that  in  pursuance  of  that  notice,  who- 
ever gave  it,  dbeve  iwas  any  search  made  for 
Bieck,  or  the  smallest  disquiet  gkeo  to  him, 
or  any  alaiim  or  precautions  taken  by  him,  till 
after  tbe  /murderof  Glennre.  VV»  say  aothiiHr 
therefore  of  the  injustice  of  'that  caua4  of  o£ 
fonoe,  bad  it  been  true,  that  Glenoie,  a  good 
subject  to  his  maiflsty,  formerly  a  mitory ,  and 
still  :a  civil  ^officer  in  his  sersice,  ibad  given  ao- 
^ceto  tbe  conmianding  oQcer  ina  nelgbbanv- 
tng  garrison,  of  sacfa  a  person  as  BreOk  Stew- 
art, a  late  rebel,  a  deserter,  or  a  French  emis- 
sary possibly  for  tcsisiog  recruits,  bemg  then 
ibitsly  come  into  that  connlry;  J  have  only  tn 
-ehssrve  on  this  ooossion,  that  in  foot  it  is  iocse- 
dible,  that  Breck  Stewart  himself,  .-npoo.aAsre 
surmise,  whicb  was  not  true,  that^ienore  bsd 
'given  such  notioe  to  ootonel  Grawfurd,  and 
upoa  whicb  no;  molestation  fidhiweil  lo  himssU^ 
should  have  conceived  or  .proseented  a  deadly 
hatied against  Glennre;  and  therefore  the  true 
cause  of  that  enmity  most  have  bsen  the  other 


9  ouxrrsl  or  canse  of  offence,  which  was 
•ihrst  tsken  up  by  tbe  now  pannel,  and  thereafter 
adopted  and  espoused  by  Bveck  in  tbe  msnner 
that  yon  have  hsard. 

And  for  tbe  troth  of  this  observation,  we 
have  theauthooty  of  the  pannel  bimaelf,  who 
had  the  best  opportunity  to  be  thoronghly  sc«- 
quaiated  with  Allan  brack's  sentimenu;  foe, 
m  the  pannel*s  examination  that  hath  besn  read 
before-you,  be  aaya,  •«  That  bow  soon  the  de- 
clarant heard  of  Glenure's  murder,  it  came  into 
bis  mind,  tbst  seijeant  More  bad  done  it,  bs- 
cause  Allsn  Brack  had  toM  him,  that  the  said 
seqeant  sisavo  bloody  sesengc  agninti  OkMBt, 
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fit  rfUTutf^ 


Wfoivtte  M^eiBl  mmt  horn  Phnce,  apoii 
•eoDUD^  of  Gicnore'i  tr«at«ient  of  Lochiel't 
teototi,B«4  his  difierinff  with  John  Cameron 
otFiMftferD,  brother  to  Loehiel.  Tbitthede- 
cliMit*o  reoaim  for  sntpeethisf  Allan  Breck 
aAa-wards  wos^  because  he  left  the  couotrf 
abrtt)ifty,  without  takii^  leave  of  hhn,  as  he 
expected ;  and,  if  the  said  Allan  was  gallty  of 
tbessid  muindfer,  he  helietei  il  behofetf  tote  on 
•oeoant  of  the  disturbance  g[iven  to  4lie  ferianti 
sf  the  estate  df  Ardshrel,  and  he  loiows  no 
other/* 

tlias,  ^ntlemen,  stands  the  etidence  ton 
litfe  htnd  of  the  canses  of  ofitsnee,  such  as 
they  were,  that  were  taken  by  the  nannel  and 
his  flHend  Breck  Stewart  against  the  late  Gle- 
irare,  and  of  the  maoner  in  wliich  their  resent- 
aieDt  agahMt  him  had  been  expressed  and  dis- 
plijcd  in  and  before  the  month  of  April  last, 
wIko  the  pannel  went  to  Edinbnrgh  to  obtain  a 
mpension  for  staying  the  remotings.  And 
we  most  now  proceed  to  examine  the  evidence 
of  die  se^el  of  these  animosities  and  threaten- 
iogi,  and  of  the  fhtal  cxecntfon  thereof  by  the 
letoal  murder  of  GIsnnre,  open  the  rery  eve 
sfWhiUunda^,  or  the  15th  of  Nay,  when  he 
WMto  bate  proceeded  to  the  remoring  of  the 
tenants  of  Arashiel,  after  he  had',  upon  answers 
ntdtf,  obtuneit  the  bill  of  snspension  offered  by 
tiM  pannel  to  be  leAised or  dismissed  ;  whereby 
the  paooePs  last  effort,  tp  prevent  those  remov- 
nt^  and  to  presenre  his  own  authority  or  in- 
fioence  with  tlie  tenants  of  Ardsfaiel,  had  been 
frtisnrated. 

Oo  the  97tli  April  last,  by  the  panneFs  own 
iCGAoot,  he  retamad  to  his  own  house  from 
EdiDborgh,  with  the  order  be  had  obtained  on 
his  bill  ^suspension,  that  the  sameshonid  be 
iBswered,  ana  a  sist  or  staj^  of  proceeding  in 
the  interim  ;  soon  after  which,  he  called  the 
leoaats,  and  gave  them  notice  whathe  had  been 
Mag  for  tfaem,  and  sent  them  Vrlth  his  notary 
Is  intimate  the  siit  to  Gfennre  ;  which  waa  ac- 
coidingly  done onthe  ist  of  May,  as  Charies 
Stewart  the  notary  hath  deposed. .  | 

On  Saturday  the  9th  of  Mi^,  Gfennre  re- 
toned  to  hia  own  house  from  Edinburgh,  whi* 
ther  he  had  gone  to  make  an  answer  to  that 
bill  of  sospensioo  that  had  lieen  intimated  to 
biffl ;  and,  upon  that  answer,  had  got  the  same 
refused  or  dismissed ;  and  gare  out,  in  his 
fimily,  his  resolution,  aAer  reposing  himself 
that  Sunday  at  home,  to  set  out  on  Monday  the 
11th  for  Port- William,  in  order  to  settle  the 
ifatrs  of  his  factoiy  on  the  Lochiel  estate,  and 
to  return  to  Appin  or  Ardshiel  before  the  15th. 

At  this  time  AHan  Breck  Stewart  is  proved 
to  have  been  at  the  house  of  John  Stewart  of 
Fasnadoicliy  distant  but  one  mile  from  01enure>; 
boose,  which,  in  that  country,  is  near  neigh- 
boQrhood ;  and  there  aconmpauied  by  Chanes, 
one  of  the  pauneTs  sons,  where  Aliao  Breck 
had  opportunity  to  get  hitelligence  of  the  mo- 
bons  of  Glenute;  which  accordingly  he  re- 
ceived from  bi»landtord  John  Stewart  the  elder 
of  Fasnatoich,  who  hath  deposed,  **  That  ht 
Md  Allan  Breck,  that  Oleoore  was  coQie  from 
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Bdiohaigliifrilh  a  trarraM  to  re«av«  th« 
tenants ;  to  whteh  AHao  Breck  said,'  That  IT 
there  was  a  warrant,  there  waa  d»  meve^to  be 
said  ;  hot  that  if  he  had  bo  wafvaht,  he  would 
not  be  allowed  to  remove  them :  and  the  wit« 
ness  acMs,  that  he  beard,  on  Smiday  the  icm 
of  May,  tliatGtemire  was  going  t»Fort^Wlt« 
liani ;  and  Alhin  Breck  teft  his  bonsai  aboui 
nibe  o'dook  Monday  morning.'* 

This  is  confirmed  by  James  Stewart  th« 
younger  of  Fasnadoich,  vrko  adds,  i»  Thai 
Breck  was  then  in  bis  French  dress,  andthat^ 
wben  he  went  away  on  Monday  the  llth,  about 
nme  in  the  morning,  he  told  thefhmily  that  be 
waa  going  to  leave  the  eounttr  ae»n,  bbtvrpttkl 
see  them  asain  at  Fasnack>ion  befbrobewsni 
away :  and  fisrtber  says,  that,  on  SuiKlay  th# 
lOtb,  he  beand,  being  in  coBSpany  with  Allaks 
Breck,  that  Glenure,  had  got  an  avder  from 
Edinburgh  to  remove  the  tenantik  aiidwasgoB# 
to  Pert-WilKam." 

From  FasnahNdii  Allin  Breck  came  directly 
the  sane  day  to  the  pakmel's  bouse*  at  AwoAiami 
triiere,  soon  after,  he  pot  off  his  Fl«neh  elotheOi 
and  pnt  on  the  black  or  dark-ootoured  lAiorl 
ctel  beloiigiog  to  the  psiinel,  with  silver  btittonSf 
with  a  bonnet  andtrowtters,  being,  as  several  of 
tb«  pamiel's  servants  have  deptwed,  the  second 
time  they  ever  saw  l>im  in  that  dreas ;  the  only 
former  time  having  beets,  when  Brecfi  went  in 
these  clothes  (^  some  days  to  Rannoch  in 
April  precedmg,  w4iilst  the  pannel  was  at  Edin- 
burgh. 

And  now  the  psnnd  himself  hath  declared, 
**  That  be  was  informed  on  Monday  the  llth 
of  May,  by  his  son  Charles,  Allan  Breck,  slud 
Fasnacloich's  daughter,  that  thev  heard  Gte« 
nure  was  to  go  to  Lochtdier  that  day ;  and  that 
one  or  other  of  them  told  him,  that  OlenQHr 
wab  to  remove  the  tenants  of  Ardshiel.*^ 

By  the  comAiuniisation  of  this  inteUigenee, 
it  appealed,  that  tlie  matter  in  dispute  #aa  com- 
hig  to  a  crisis :  the  laborioua  efforts  made  hy 
the  panneH  in  gomg  to  Bdinboigh,  of  his  own 
accord,  to  get  a  stop  put  to  the  removing,  lie 
now  saw  were  i^ndered  ioefibctuid»  by  meana 
of  Glenure's  having  gone  thither  after  kin  r 
and  it  is  nresumeaUo  from  the  fkcts  that  pre- 
ceded, sine  thai  followed  tMsdar,  that  this  waa 
the  lime  when  the  pamiel  amf  Brtek,  at  his 
own  house,  concerted,  that  Glenure  should  be 
cut  off  by  the  hands  of  Breck,  upon  his  retomf 
from  Fort- WilKam  into  Hiat  country  of  Appin ; 
and,  as  it  appears  from  the  evidence,  that  the  . 

Sinnel  at  diis  time  was  low  in  cash,  the  facts 
at  have  been  proved  serve  to  evince,  or  to- 
render  it  further  presameaMe,  that  at  this  time 
it  wasctmoerted  betwixt -the  pannel  and  Breck, 
that  the  latter,  as  soon  as  his  work  %vas  done^ 
should  retire  to  the  desert  of  Koalisoacoan,  and 
there  wait,  till  eithel^'the  paimel  sent  him  a 
supply  of  money  to  carry  him  off,  or  caused 
the  money  to  be  fumtsfaed  l>y  hia  fSriend  and 
conrespondent,  William  Stewait^  merchant  in 
Mary  burgh. 

It  IS  true,  that  for  somv^  hours  of  thb  Men** 
day  tbt  lUk,  the  pannel  wint  fitna  hie  own 
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Iiovse,  vpoB  a'iD«mage  imn  Mh  CalnpMI  of 
Aifdi ;  bot  he  reCfinMd  borne  in  the  evening ; 
and  iD^bedispofitioift  tbtt  bolh  be  and  Bmfc 
td  looff  be 


TmtofJama  SUfooari, 


[las 


Dg  been  in  towards  Glenore, 
wbich  was  now  imhre  iDOamed  bv  tbig  freob 
HUelligeoce  tbey  bad  reoeifed,  tbat  Gleoore 
had  got  tbe  belter  of  Ibem  at  law,  and  was 
aboni  to  proeeed  ia  tbe  remoTinga,  a  very  short 
consultation  betwuet  them  might  serve  to  make 
ali  this  ooneert ;  the  eridence  of  wbicb  arises 
from  tfie  enauing  fads,  joined  witb-thoee  pre- 
ceding tbis  lltb  of  May. 

For  it  bath  been  proved,  tbat  on  tbe  morning 
•f  Tuesday  the  Iftb  A41an  Brack  set  out  from 
tbe  pannd's  bouse,  dressed  in  bis  short  clothes, 
and  went  directly  to  tbe  boose  belonging  to 
Stewart  of  Ballacheliah,  adjoining  to  the  htrj 
of  tbat  n4me,  upon  tbe  road  by  wbicb  Gtenure 
was  to  come  from  Fort  Willwm  into  Appin ; 
and  there  Breok  met  bis  friend  Stewart  tbe 
younger  j>f  ^asnacloicb,  wbo  hatb  deposed, 
«'  lliar  be  took  notice  to  Allan  Bieck,  tbat  be 
bed  changed  bis  dress ;  wbo  answered,  Tbat 
|ie  did  it  because  the  day  was  warm:"  and 
adds,  **  Tbat  the  deponent  was  informed  at 
Ballaehelish,  in  company  with  Allan  Breck, 
that  Glenure  was  gone  to  Fort  William." 

The  same  day  Allan  Breck  went,  accompa- 
nied by  Fasnactoich  the  younger,  to  tbe  bouse 
of  Maodoaald  of  Glenco,  where  his  mother-in- 
law,  the  pannel,  and  Ardabiel's  s»ter,  also  lived ; 
and  from  thence,,  after  staying  about  an  boor, 
went  a-cross  tbe  ferry  to  the  bouse  of  Cameron 
of  Calbrt*  where  another  sister  of  tbe  pannel 
and  of  Ardshiel  lives,  and  where  he  lodged. all 
that  night ;  and  next  day^,  being  Wednesday 
the  13tb,  c4me  back,  after  calling  again  by  tbe 
-^ay  at  Glenco^s  bouse  of  Carpoch  to  Bella, 
cbdish,  where  be  remained  the  night  following. 
And  now,  gentlemen,  we  are  come  to  the 
faUl  day,  which  was  Thursday  tbe  14th  of 
May  last,  of  .which,  and  tbe  days  immediately 
following, tbe  various  evenU  and  incidents  that 
have  been  proved  before  you,  merit  your  par- 
ticular attention,  as  I  endieavour  to  put  you  in 
mind  of  them,  aa  neariy  aa  possible  in  their 
order. 

On  tbe  morning  of  this  Thursday  the  I4tb» 
about  7  or  8,  as  John  Beg  MaccoU,  tbe  pan- 
nel's  servant,  hath  deposed,  •'  The  pannel  sent 
him  off  with  a  letter  to  Charles  Stewart,  notary 
public  at  Maiyborgh,  and  told  tbe  deponent, 
tbat  tbe  letter  was  to  make,  or  cause  the  said 
Charles  Stewart  come  to  tbe  country  of  Appin, 
to  protest  against  Glenure,  in  case  he  bad  not 
a  sufficient  warrant  to  renkove  the  tenants  of 
Ardah  jel ;— and  also  told  tbe  deponent,  he  was 
to  get  some  money  from  William  Stewart, 
merobaut  at  Maryboigb,  to  pay  four  milk  cowa 
that  were  bought  for  him  in  the  c<iuntry ;  and 
tbat  if  tbe  money  was|iot  sent,  be  would  not 
set  the  cows ;  and  that  the  pannel  desired  the 
deponent  to  make  all  poasible  dispatch :— that 
accordingly  be  made  all  the  dispatch  be  could  to^ 
Fort  William,  where  he  arrived  about  13 o'clock, 
and  delivered  the  pannd'a  letter  to  William 
Stewart,  merchant ;  who  told  him,  tbat  Qbaries 


Stewart,  the  notary,  w^  not  at  hooM  9  b«t  th«t 
there  was  a  uotary  along  with  Glenure,  wbo 
would  serve  the  pannel  as  well  as  GkNiure; 
and  further  told  tbe  deponent,  that  be,  the  said 
William,  had  wrote  to  tbe  pannel  in  the  morn- 
ing ;  that  the  said  William  did  not  give  him 
any  money,  hut  said,  be  would  send  servants 
for  the  cattle." 

.  The  reason  why  he  got  no  money  at  this 
time,  is  explained  by  William  Stewart  himself, 
who  deposes,  "  That  be  gave  no  answer  in 
writing,  and  thinks  be  did  not  give  any  yeibal 
answer,  if  it  was  not,  that  be  bid  him  tcU  his 
master,  tbat  be  was  not  in  cash,  which  (he  says) 
was  tbe  case." 

The  letter  itself,  sent  from  the  pannel  by  this 
witness,  hath  been  produced,  and  proved  befiwe 
you  ;  and  the  postscript  of  it  is  in  these  words, 
which  I  will  now  repeat,  though  they  are  in- 
serted in  the  libel :  **  As  1  have  no  time  to 
write  to  William,  let  him  send  down  immediate- 
ly SL  sterling,  to  pay  four  milk  cows  I  bought 
lor  his  use  at  Ard8biet,"'*The  pannel  most 
have  had  a  very  pressing  use  for  money,  when 
be  was  thus  urging  tbe  payment  of  the  price 
before  tbe  buyer  received  the  cattle;  and  let  it 
be  observed,  tbat  tbis  first  exprns  sent  with 
this  demand  of  money  from  William  Stewart, 
was  dispatched  by  the  pannel  on  the  momiqg 
of  tbe  day  on  wbich  tbe  murder  happened  ia 
the  evening. 

A^ain,  you  are  hereto  observe  the  connexion 
betwixt  the  paond  and  tbis  William  Stewart  at 
Maryburghj  wbo  appears,  by  the  letter  which 
he  mentioned  to  the  messenger  as  having  been 
sent  by.  him  that  morning  to  tbe  pannel,  to 
have  entered  with  great  zeal  into  the  pauoel's 
scheme  for  opposing  the  removing  of  the  te- 
nants ;  for  that  letter  also  balb  ^en  proved 
before  you,  and  contains  these  words  :  «*  I  find 
Glenure  has  a  mind  to  eject  tbe  tenants  ;  but 
they  ought  to  be  deaf  to  it,  and,  at  all  risks, 
keep  possession,  as  tbey  are  in  good  bands, 
and  it  must  end  in  exchequer ;  so  that  1  be^r 
they  keep  possession  :  as  there  will  be  no 
troops,  they  ought  to  repel  force  by  force,  and 
take  their  hazard  of  tbe  conseqaeoce,  as  it  c^ 
be  no  more  than  yiolent  profits.  V  •  y. 

About  noon  on  tbis  Thursday  tbe  litb,  as 
Ballaehelish  elder  hath  deposed,  «  His  guest 
Allan  Breck  went  out  with  a  fishing-rod  in  bis 
hand,  and  was  fishing  in  a  bum  near  the  depo- 
nent's bouse ;  but  he  did  not  see  him  take  any : 
that  be  did  not  take  leave  of  the  deponent,  and 
did  not  return,  and  he  knows  notbmg  of  him 
since." 

Archibald  Macinnisb,thefiaTy-manat  Balla- 
ehelish, deposes,  <*  That,  after  mid-day  upon 
Thursday  the  14th  of  May  last,  as  tbe  depo- 
nent was  sitting  near  the  said  ferry  with  ano- 
ther roan,  Allan  Breck  came  behind  him,  and 
boasted  (or  benamed,)  and,  upon  the  deponent's 
looking  about,  desired  bim  to  come  to  him ; 
which  tbe  deponent  did,  and  tbe  said  Allan  eu« 
quired  of  him,  if  Glenure  had  ccossed  tbe  ferry 
from  Lochaber  to  Apnin  ?  The  deponent  told 
him  he  was  sure  he  had  not :  that  upon,  tbia 
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AH«D  Breck  went  twav  towtrdf  the  high- 
road, bad  on  a  duo-cofoured  big  coat,  and 
bad  00  fishing- rod.  And  further  deposes, 
that  Glennre  was  expected  back  upon  the 
Wednesday,  and  the  deponent  was  sure  be 
must  be  back  the  Thursday,  as  it  was  currently 
reported  in  the  country,  he  was  to  have  a 
meeting  with  some  gentlemen  at  Kiotalline 
(on  the  Ardshiel  estate)  Thursday  night." 

These  ferrjr-men  hare  opportunity  to  learn 
all  the  news  in  the  country  ;  and  that  his  in- 
telligence upon  this  last  article  was  just  con- 
cerning the  motions  of  Glenure ;  and  that  the 
same  were  well  known,  is  further  proved  by 
John  Macoombich,  change-keeper  at  Kintalline, 
who  bath  deposed,  '*  That  upoiT  Tuesday  the 
12th  of  May,  Glenure  sent  notice  to  the  depo- 
nent, that  he  atid  some  other  company  were  to 
he  at  bis  house  upon  Thursday  then  next,  and 
desired  that  he  might  be  prepared  for  enter- 
taining them :  that  he  accordingly  made  pro- 
visioo  for  them  ;  that  be  told  that  Glenure  was 
to  be  at  his  house  that  night,  and  that  the 
whole  naghbourhood  knew  of  it." 

And  accordingly  it  hath  been  proved  by  the 
persons  who  were  in  company  with  Glenure, 
ilttngo  Campbell,  who  attended  him  as  a  clerk 
or  writer,  John  Mackenzie  his  servant,  Dpnald 
Kennedy,  one  of  the  sherifTs  officers,  that 
Glenure  and  they  crossed  the  ferry  of  Balla- 
cbeliah  betwixt  four  and  fire  in  the  ailernooo 
of  tbU  day ;  that,  after  crossing  the  ferry,  Bal- 
lachelish  elder  walked  along  with  Glenure 
about  half  a  mile,  till  they  came  to  the  skirts  of 
the  frood  of  Lettermore,  where  Glenure,  pur- 
suing bis  journey  througt^  the  wood,  which 
stood  on  the  ascent  of  the  hill  on  his  lefl  band, 
was  suddenly  shot  through  the  body  with  two 
balls,  that  entered  behind  his  back,  and  came 
out  at  his  tielly ;  of  which  wounds  he  died  upon 
the  spot  about  six  o'clock  that  same  evening. 

It  is  unnecessary  for  me  to  repeat  the  se- 
veral moving  circumstances  related  by  his  at- 
tendants ;  but  if  this  base  and  cruel  murder 
was  truly  perpetrated  by  Allan  Breck  Stewart, 
who  had  expressed  his  wishes  to  meet  Glenure 
at  a  convenient  place,  it  must  be  confessed  with 
regret,  that  he  here  met  him,  or  rather,  in  a 
base  and  cowardly  manner,  lay  in  wait  for  him, 
at  a  place  convenient  indeed  for  that  wicked 
purpose,  for  concealing  himself  whilst  he  went 
about  it,  and  not  far  distant  from  a  proper 

Elace  of  retreat,  after  it  should  be  over,  until 
e  should  be  put  in  a  condition  to  leave  the 
country ;  for  which  a  supply  of  money  was 
necessary. 

The  news  of  the  murder  was  quickly  brought 
to  the  house  of  the  pannel,  by  Jsiin  Mac- 
kenzie, the  servant  of  the  deceased,  who  went 
there  to  get  intelligence  of  Mr.  Campbell  of 
Ballieveolan ;  *'  Where  the  pannel  seemg  him 
weeping,  asked  what  the  matter  was  ?  And  the 
•ervant  having  told  him  his  master  was  killed, 
the  paonel  wrong  bis  bands,  expressed  great 
concern  at  what  had  happened,  as  what  might 
bring  innocent  people  to  trouble,  and  prayed 
that  might  not  happen.'' 
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And  John  Beg  Maccoll,  the  panneUs  ser* 
vant,  who  had  been  sent  express  that  morning 
to  Fort- William,  and  who  was  present  at  this 
circumstance,  relates  it  in  these  words  i  **  That 
he  was  hardly  an  hour  returned  home,  when 
Glenure's  servant  came  to  the  door,  calling  tor 
the  pannel ;  that  the  pannel  went  imnbediately 
to  the  door,  and  asked  the  servant  what  was 
the  matter?  and  what  news  he  had  ?  To  which 
the  servant  replied.  The  worst  I  ever  had  ;  my 
master*is  murdered  in  the  wood  of  Lettermore : 
upon  which  the  pannel  said.  Lord  bless  me ! 
was  he  shot  ?  To  whkhJ^e  servant  answered^ 
That  he  was  shot,  and  said,  the  pannel  ought 
to  go  and  take  care  of  his  corpse :  that  the  ser- 
vant immediately  went^off;  hut  neither  the 
pannel,  nor  any  of  his  family,  went  near  the 
corpse;  and  the  pannel  said,  that  as  he  and 
Glenure  were  not  m  good  terms,  and  some  of 
the  peopk  that  were  to  meet  Glenure  had  arms, 
be  did  m  care  to  go  near  them,  not  knowing 
what  might  happen.  And  further  said,  that 
this  was  a  dreadful  accident,  and  he  was  afraid 
would  bring  trouble  on  the  country ;  and  ap- 
peared to  be  sorry  for  what  had  happened.'' 

Here  it  is  evideitt,  that  as  soon  as  the  deed 
was  over,  the  pannePs  first  reflection,  from 
whatever  cause  that  sprung,  was  an  apprehen- 
sion, that  it  might  bring  himself  into  trouble  or 
danger. 

That  same  night,  at  the  pannel's  bousei 
orders  were  given  to  the  servants  by  his  wife, 
to  hide  all  the  arms  about  the  bouse ;  and  ac* 
eordingly  Johu  Beg  Maccoll  and  Dugald  Mao- 
eoU  hid  a  large  Spanish  gun,  that  used  to  stand 
in  the  brew-house,  and  four  swords.  But 
here  it  is  remarkable,  that  none  of  the  servant* 
iaw  that  night  the  other  shorter  gun,  but  of  a 
larger  bore,  as  you  have  seen,  both  having  beea 
prmluced,  and  proved  before  you ;  concerning 
which  Dugald  Maccoll  deposes,  **  That  Allan 
Stewart,  son  to  the  pannel,  told  him  and  his 
felk>w-8ervant,  that  he  himself  had  concealed 
the  lesser  (o.r  shorter)  gun,  that  used  to  stand  at 
the  end  of  the  girpel  in  the  bam,  under  the  said 
girnel,  where  he  thought  it  would  be  safe.'* 

That  same  night,  and  after  the  murder  was 
over,  two  witnesses  have  deposed,  that  they 
saw  Allan  Br^ck  Stewart  on  the  hill  above  the' 
house  of  Ballachelish,  where  he  had  lodged 
the  night , before,  and  not  far  from  the  spot 
where  the  murder  happened.  These  wera 
Katharine  Mackinnish,  servant  to  Ballachelish, 
a  witness  called  by  the  paonel,  who  says, 
**  That  m  the  evening  of  the  14th  of  May,  she 
saw  Allan  Breck  Stewart  at  a  goat- house  in 
the  moor  of  Ballachelish,  after  Glenure  was 
killed ;  and  that  Allan  Breck  then  asked  her, 
what  was  the  occasion  of  the  stir  in  the  town? 
and  that  she  told  him,  Glenure  was  murdered : 
and  further  asked  her,  who  miffht  have  com- 
mitted the  murder  ?  and  she  told  him,  she  did 
not  know  :  and  farther  says,  that  she  told 
Donald  Stewart,  (who  is  nephew  and  son-in- 
law  to  Ballachelish)  where  she  saw  Allan 
Breck ;  but  that  she  did  not  tell  him  to  go  to 
the  said  Allan,  nor  did  he  desire  her.'* 
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Ati  Ihif  Doaidd  8le^«ft  A^j^oie*^  <*  Itat 
ilpMi  tfce  ev«irtifg  of  TlHiriidi;^  the  14tli  ef 
BItfjr,  alMMft  iiigbt-faN,  Ktftlmv^  Sf ackimMBli 
ittlfed  hifll  out  of  BaDielielMl'a  hoiMe,  ittd  m- 
Ibrmed  Irifii,  thM  AHtri  Bfeek  #aAte4  Mm,  and 
fbflt  be  #«»*  Httte  above  Ike  bofiM«i>fh«br«» 
(or  Irilt):  tlHit  the  iepment  wcfH  u^  the  hrae^ 
and  mel  Alhtli  Dreck,  ivbo  #a4  then  tfMsMd  iti 
H  fftat  coat,  ami  a  (lark  abort  eoat  tttitf  h, 
^lifh  white  netal  huttona:  the  iepMiesil  told 
BitB  iff  the  nfttnJinf,  and  aaidy  It  ifiMiM  fieC  he 
but  that  he,  Allan  Breck,  waa  ahent  it:  to 
wbiefa  MaLU  Brack  monim\^  That  he  heard 
•f  the  murder,  bet  had  no  band  in  it:  to  wbtcb 
the  deporiMt  itjpncd,  He  dM  not  beHete  him  :^ 
Ubttt  tbe  aaid  Allao  Bpeek  further  aaid,  he  he* 
Kef  ed  b^  wonld  be  suspected  af  tbe  fi»rdaf ; 
and  titf6d  tbAt  acooent,  and  aa  be  waia  a  deieiter 
ihrmerf?  frotn  the  army,  it  waa  neeeaaary  for 
liim  to  inve  tbe  kingdom."  . 

The  eventd  of  Friday  tbe  15th  of  lllay  last, 
immediately  Ibltotrinf  tbe  morder  eommitted 
dn  tbe  ereoing  of  Thnrwlay,  do  tid  leas  merit 
year  attention,  and  theae  li^rin  tofy  early  on 
that  day  ;  far  Jebn  Mattfomud  of  Gtencd  de- 
looses,  <*  Tbat  on  Fridiy  the  1.1th  of  Nay 
last,  tbe  aaid  Allan  Breck  Stewart  came  again 
to  the  deponatt*a  boose  at  Cantock,  at  three 
•r  fbnr  o'clock  in  the  morning,  and  knodied  at 
9t  window  when  tbe  family  were  all  in  bed ; 
that  the  deponent  went  to  the  door  of  Ms  heuse, 
and  there  saw  Allen  Breck,  who  gafebim  the 
lifBt  notice  he  bad  of  Glennre^a  heiflter  mnro 
dered  tbe  erening  before  in  the  wood  oTLetter- 
more;  and  told  him,  that  he  wai  te  leave  the 
country,  and  to  go  the  Moor-road  leading  to 
Kannoch  ;  and  came  to  take  leave  of  tbe  de- 
ponent and  bis  step-motber,  who  is  a  sister 
<ff  ArdshieFs ;  and  that  tbe  dtpenent  did  not 
ask  Allan  Breck  auy  qoestiona  about  tbe  said 
tatttder." 

And  with  GlenCo  eonctirs  Isobel  Stewart  hia 
atep -mother,  who  alto  got  op,  and  went  out 
tritit  her  step^son,  to  receive  Allan  Brack's 
ftoctama)  visit  at  tbe  door:  aad8hesa7%^«That 
ahe  asked  him,  what  news  up  the  c<>uDtry  P 
To  whicb  he  answered,  a  good  deal  of  news ; 
that  Gnenure  Wao  killed,  or  shM  tbd  evening 
MbrCyitttbewoodofLettermore!  that  be  Wat 
«dme  to  take  ikrewel  6f  tbe  deponent  t  Ibr  he 
-Wat  to  leave  tbe  country :  and  that  she  asked 
him  no  more  duestions  abont  tbn  mnrder, 
though  she  asked  bim  to  come  ttito  the  boose ; 
but  he  answered,  he  ^dnld  not  stay.' 

Upon  this  incident  it  ra  att  obvious  ftffiectibn, 
that  neither  the  pannel's  sister,  the  kdy  Glenco, 
lior  her  son,  judged  it  necessary  to  ask  any 
question  of  Allan  Breck  about  tbe  murder, 
whicb  be  now  related  to  them,  as  what  bad 
happened  a  ftw  bonra  before  he  came  thus  un- 
ieasonaUy  and  abruptly  to  take  leave:  these 
circumstances  superseded  tbe  queition  as  sn« 
perflooos,  who  it  was  tbat  did  itf 

About  ten  oVslock  in  the  forenoon  of  thtt 
aame  Friday  tbe  15th,  Donald  Stewart,  tbe  ne- 
pftiew  and  aon-id-hiw  of  Baltacbelish,  deposes, 
**  Tbat  he  met  Jnmes  Btewai^  tike  pannd.  bi 


Dttfor,  aoifiw  fWmi  hia  own  hense;  and  that, 
upea  tbe  deponenf  s  regretting  tbat  sneh  an 
accident,  af  Glemire'a  murder,  abonid  happen 
in  the  country ;  tbe  pannel  joined  whh  him  and 
said,  that  he  Was  informed,  tbat  one  oeijeant 
More,  aMaa  John  Gameron,  bad  been  threaten* 
iner  iMrm  fo  Glenure  in  France ;  bat  did  not 
inlbrmthtfdepoHewcwhotoldWmao:  aadfiir-> 
therdeposaa,  that,  to  his  knowM^,  serfealit 
Mere  has  not  bean  in  Appbi  these  teu  years 
past.'* 

Now  thitf  v«ry  0onald  Stewart,  wb«  k  ft 
friend  and  aeigbboifr  of  the  imnnel's,  bad,  as 

SMI  have  heard,  the  Digbt  bemre  said  to  ABan 
reek  hiasa^,  that  he  was  au vely  the  ffliifdei«r» 
winch  ivas  the  sense  and  opinkm  of  tbe  wfaohs 
country ;  atid  yet  here  it  is  ^^y  remaikaMff, 
tbat,  when  tbe  thing  was  recent,  and  as  aome- 
body  must  hare  done  it  who  was  likely  to  ba 
capable  of  sacb  an  enormiijr,  this  pannel,  fbr 
want  of  a  better  abift,  is  endMVonring  to  start 
a  very  impMable  hypotbeshi,  and  to  throw 
the  suspicion  on  this  serjeent  More  Cameron, 
whicb,  as  it  was  destitote  of  any  Iboadaiion  in 
truth,  gained  no  sort  of  credit  or  belkf ;  and 
yon  are  to  ciHisider,  gentlemen,  if  it  coold 
be  started  by  tbe  pannel,  at  this  time,  for  any 
other  pernose  than  to  divert  the  attention  and 
tbe  swspiciOBs  of  mankind  from  hia  friend 
Alkin  Breck. 

Tbe  aame  day  about  twelve  o^clock,  Alex- 
ander Stewart,  nraveNing  packman  in  Appin, 
afid  Brst cousia  u Allin Breck,  deposes,  ••That 
the  pannel  desired  him  to  go  to  Fort  William  to 
WMRam  Stewart,  merchant  there,  and  get  frooa 
bim  five  ponnihi,  or  five  guiaeas ;  and  told  tbe 
deponent,  tbat  bis  friend  AHan  Breck  was 
abont  to  leave  the  country,  as  there  were  troops 
coming  into  it,  and  that  be  might  be  suspected 
pi  Glennre'a  tourder ;  and  tbat  it  was  incnm* 
bent  upon  him,  the  panne),  to  supply  the  aaid 
Anan  Breck  with  money ;  and  the  pannel  de- 
sired the  deponent  to  tell  tbe  said  William 
Stewart,  that  he  must  find  bim  money,  though 
be  should  borrow  K  from  twenty  purses ;  and 
also  to  tell  him  to  give  credit  in  five  ponnda 
sterling  to  John  Breck  Maccoll,  booman  to 
Appru  at  i&oalisnacoan,  in  case  he  came  to  da- 
mtod  such  a  sum :  tbat  in  consequence  of  thm 
message,  he  went  to  Fort-Willram,  Where  be 
arrived  early  in  tbe  evening,  met  William  Stew- 
art,  delivered  his  message ;  tbat  WiHiam 
Stewart  toM  bim,  he  had  not  money;  but  tbat 
next  morning  he  would  give  bim  bis  errand.'* 
WiHiam  Stewart  himself,  who  received  this 
messacne,  depostss,  **  That  it  was  about  ten- 
o'clock  fbrenoon,  or  betwixt  ten  and  twelve, 
that  be  ftiw  the  packman  at  Fort-William  ; 
and  his  wife  swears  It  was  about  mid-day  ;** 
and  if  they  are  both  in  the  right,  tbe  packman 
himself  most  have  been  mistaken,  when  he  aays^ 
tbat  be  was  dispatched  by  tbe  pannel  frUm  An- 
ebarn,  so  late  as  about  noon  tbat  day  ;  of  wblch 
circumstance  1  shall  bereiifrer  have  occastoii  to 
take  some  notice. 

WiHiam  Stewart  ftirtber  depoaea,  **  That,  st 
this  (imei  he  asked  the  packmaai  if  be  hai- 


JwrMurdar. 

»^  tbt  MtdwIwnellMU  unlopkj  ivurder 
if  Otonn  had  kmfftmAi  wnA  the  ftdkmaK 
Kkl  Inn  hedlid ;  tal  itibe  ^lopoimt  M  wK 
•ak  kin  vho  iMMuipiiclid  iiirit,  nor  h«il  ««]r 
mJMBTciwiwiineiOB  tbirt  tidyMt, thore  Mug: 
agfremtflMOf  oMplefBniBt  io  llie  alMi^  tt  tue 
IMK.^    Btot  dbis  •H^gy  Ji^twiriiKfaMidw^  (for 

IwneWBD  «MLd3r  to iiBloi  tooemv  ftlMUt  «Mrb 
•B  wQMMiOft  mm^  «Mi  WiNiaw  Simran, 
wko  w—  —  wfell  arqwiaiiid  with  Urn  emmv^  «f 

cpfipgaiPMiif  n  fawi  ihefiignfflHrdiyto' 
tiM  flMird^r  ^ppHied,  taMW  IpIm  «#  oltofivAB 
acooanUWc,  raaa  %y  tW  ■HfypMJMi  Ibn  his 
»  trdl  whb  ware  Murara't  MieuMMi  at 
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thai  thne,  Ihatii  iVM  i»ifnDp«r  car  wiiiAQiesfarjr 
far  kam  ta  he  laqawiliiie  aboiitidae  aalhiwii  al' 
lMa(BBur4ar. 


ill,  dhe  iMMUipPa  aarfiNitf  de- 
ar^ l\hitahaiii  fimrio'iahHtfc  m  the  laflidrp 
maof^hia  jBVUayihe  IMh  of  M«F  ^t  <^» 
Muinel'deaMd'iKa  dkfaaaai  ta  ^AvyMmwam 
ivaoi  >ttK  hnMai  (at  Aiiehara),  a»d  liiA^lhaai 
in  alM  aavr ;  llMt  aeqon)aM|iy  Ahe  4ittiDi«at, 
aad  Jaha  ta(  MaaoaN,  teok  4he  /<wa««d  aa««a 
gao  diraaiiha  had(<af  iK  dkrap  hauae  uaw 
IhaMaitafa,  aoilheauddbarawordiifroinraiidar 
iha  tbaioh  ofdheihaiai^aDd  §omfA  the  (jpap  Ahat 
aaed  to  aland  ia  iHv  ^aan  aadar  the  ^ionel, 
«tei»4ha«aid  Maa  filaaraif,  4ba  papacl'a.aan, 
aaal  ha  hid  it,  aad  oaniad  tfaem  ta  Hhe  awar, 
aad  Hid'thaai  m  aha  holcfoT aaook  aboae  nhe 
K  tbat4heh«|9eiarfipaQi«bc<w>tUt 
#b«  laaa^4Miuaa,  « 


MHifced  vfcil  AeJkoeir  ahaoi  ;^aahfiraa1fihai. 
in  aaaa  abaahaiid  )m  aakfd  #raKMli^ad'«teMlft 


Oo  fiatarday  Aha  Itftbnf  May.  aa  WiXIkm 
StewMtVi  Hvlfe  baib  4if  oaad,  «*  Sha  heipg  aolir 
diaaaia  ka^lkt  cmm,  haa^  for  har4itta.> 
hand'aasa  bydha  faaaal,  iemmi^  akaakuMra 
iMan  «hey  had  «»kaa,  ga^a  tbie  paobaaA,  bm 
laaoan^ar,  ihraa  ^^fuatm  nutaf  har  pnaiaef 
•ad  dte  laidaMn  defiaan,  tl»»t  ha  «0t  tha 
money  from  Mrs.  Stewart,  after  he  bad  neea 
Wilaan  fltejaaii  hmmeH,  en  tbia  Satnnday  the 
IM4  wtho4M  hm  Imb  nroald  lat  bimar^  kna^p 
diahdy;  aaJ  Ahat,  having  §H  the  thiaa 
jjaiftww,  hi  farthmih  aetaniad  tp  AauiiirDi  and 
Mrivied  theaa  in  Aha  farcaiag,  near  to  which 
flaoaliedQaad  Iha  paaaal  afnaaoer;  hut  Aha 
7a  •wife,  aad  tha  ^depooeat,  kmog  bad 
ivilh  Iha  ^904  aptfrA,  tha 


nudaafead  tha  ili^panaidc.  lahaAanbi^ey  hahad 
aght  from  Fort-William?  and.  AiponAha 
jAep^nea^  t<dliag  him  ibat  he  had  haoagbt 
abiaeffaineM,abe  paaad  ^aillad  agraen  purae 
md^iM  rfMBfcok,  aat^  which  he  Aaak  imo 
fMiaaM,aBd«a««tbaaito  hiaartfe,  mko4^ 
aand  Ibaoi  knaiadialely  to  Aha  d€|iQipaDt  ^  aad 


I  laaa^4Maiaa,  waa  .«i 
faaider  aad  iBMlidr^;  and  lh«A  thete  waa 
aoabotia  tbaaaMdloir  laver ^uaAhataaad  Ao 
ataad  at  the  and  <if  Aha  ffu^  m  tha^bana^ 
that  abay  «yertaak  jKaiimiaa  MaaooU*  b»w9IsA 
la  ilaa  pnaael,  in  Iha  hraa  ahaae  Aha  houaa  ^ 
iadiaiiif  liithapackoraaahtaadsaaieAhiag 
•lityaaidarbaram.  The  jdepaacigt  .aaked  har 
vhaiabahad  gaifo  Aliaaaokf  Aoa^hiob  ate 
aaaweaad,  thai  it  maa  AUaa  9Mok'a.«lfllbfla, 
aad  that  aha  »aa  fipoH^  ta  liida  then  {  Aiad  Aba 
depnant,  aad  Aba  aaid  iohn  l»e«  Umc^J 
umtmr  hide  Ite  aaakia  vhwhAha  aiW  alolhaa  | 


Aha  f«Mial  daaa-eA  ahat  ibe^a  in^iaaaa  abaaM 
he  aeat  ta  AhaA  adbi^y  man^  aMaoiafi:  AUap 
Breck,  to  see  if  he  could  make  ihii  «aoapeA 
aaid  .pitohad  apoo  Abe  <d^ananA»  as  a  person 
AbMfc  AaaU  go  ^ilh  Aba  iiiQai^.-^rbat  aooa 
a^er  Abe  paaaal  araa  ciuiNad  m  rby  a*paity  An 
Foit-AVflli|ND«  aaMi  Urn.  Sladiiart  Aold  tha  iter 
.panaoA,  iaa  he  vaaM  itad  ^AAkm  Rreok  ia 


niiaai 
Maeeall,lhe  other 
aarra  4aAired  h; 


hy  thefannd'a  wife  'to  1 
'  (i.  a.  Ahaa  they  had  d 
sighl  Isibaa) ;  aad  bgr  Jbe  A>aftb  of  & 
MaeaolKarha  ai^fa. 


afuhia 

|Hit 


hyAhe.amhaf  Jabn  Bfi^i 
arhoaaya^^'Thaf  I 
Aade  the 
fdaae  Aha 
hy  Abe  A>iab  of  tKatbanine 
«« That,  lupaa  Ahaaaeainf 
'i  drar  niatBeas,  Ahe  paaneita  adf^ 
laoatand  :rad  iwaiitanal,  vtilb 
fatten  saak,  and  dabvarad  •Abav 
Aatha  dapannnt,  doHiiag'hartodiidelhaaaaiNne 
way  aiHiaiit;  Ahat  bar  m'lalieas  did  aot  toU-lhe 
4a|HNiAi  ta  vhaoi  Ahe  eleAhea  haloafed,  but 
Ahal  Ahe  fdapansnt  Aboaght  rtha  aaid  •eoat  and 
waiatcoat  were  Allan  Break's-:  ABdahe:adda, 
thai  aonia<i«eiB  aam'awr  kiit,Bfter  the  above 
paiiadl,  SalaBMB  Bane.Bfaaoati,  .aenrant  to  the 
aan^,  tald  iStm  ^poaaat,  tbnl  4heaaid  JUia. 
JMtart^  apanae  ta  the  fmrntd^i^mai  bar  Id 
4 


aaid,  aomeAiaia  aiTier  Aiglii-fidl« 
AheileiiHivt  «ot  4iis  sapper  at  Aaeharn;  and 
Ahan  Abe  ^annd's  .wife  oaniad  the  depaneaA  Aa 
Abehaakrfd'Ahebrenr4iauae,  where  Abare  lay  # 
sack,  out  of  which  the  said  Mrs.  StewaiA  AmJE 
aUae^aat,  aed  aiaislaoal,  blaok  ihrjieehea,  a 
JMitandaoaiadhhAa,dllaidiiGbAiiaiaUveMd  m 
Aha^di^DaeaA,  odariDg  bua  Ao  go  wiiAi  tha 
olothes  and  jvoney  tlo  ftoalisnaaoaa  immo- 
.diatriy,  and  .deliiar  Ihem  Io  John  Bsaak  Mac* 
«oll,  •bottBoaa  10  ^pia,  Af  be  ilid  noA  meat  ^laa 
AraofchimseV;  haA  diracisd  Abe dapanent  aoA 
AD  awiy  Ahe  dialhaa  Ao  the  bpamna*a  Aurase,  iai* 
any  body  «|MMdd  see  them  ;  that  the  deponent 
lAooardiaflv  aet  aot,  thai  same  aighA,  Air  J^aa^ 


In  tha  mean  whifte^  as  doba  IreokiMaaapH, 
.boumMs  la  >d4>pin,  ibalb  ilapaaad,  **  iUpaa  Aha 
aAamaan  of  ibiaSalOfday  ihe  Mtb  afJttay,  ^ 
Aheidepanant.waaina  fir-ihnab{or  lb]ehe^)naar 
iMaaoim,  at  the  ibat  of  t^e  baagh  (ar  4eap 
hollow  place)  of  Corrynakeigb  in  Knaliaaa- 
oun,!beihaBrd  aarhiaile,  and,  ap^  lo^kingnip, 
aaw  Allan  dftrack  at  a  jittle  diatanoe,>heohontng 
AoAbefdapanaoft  looameAowatda.bim ;  wbiou 
be«did:  Ahat,  after  aabHatiaoa,  Ahe  idepaneat 
told  bin^  -be  was  afiraid  it  .waa  no  good  aotiaa 
Ahat  aeosaionad  -hia  being  in  aueb  a  jreoaa^ 
]plaae,  .and  atauoh  a  dialaaoe  from  any  com- 
aMM  read;  that  Alhm  Break  anawerad,  The 
pkce  .waa  not  very  .fivifrom  .a  road :  ihsA  tha 
dapeneot,  haaaig4eaedAbe.day  hafoseaf  Gla- 

BsBck  -'^'^ 
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being  guWiy  of  it .:  that  Allan  Breck  a^ed  the 
deponent,  what  he  bad  heard  about  the  mar- 
der?  That  the  de|M)nent  ^answered,  That  be 
had  seen  no  person  from  the  strath  (or  Tale)  of 
Appin  ;  but  that  two  poor  women,  that  bad 
come  up  Glenco,  were  telling  that  Glenure  was 
murdered  Thursday  evening  in  the  wood  of 
Lettennore ;  and  that  two  people  were  seen 
going  from  the  place  where  be  was  murdered  ; 
and  that  he,  Allan  Breck,  was  said  to  be  one 
of  them. 

**  That  Allan  Breck  answered,  he  had  no 
concern  in  it;  and  that,  if  his  information  was 
right,  there  was  but  one  person  about  the  mur- 
der; and  that,  as  he  was  idle  in  the  country, 
he  was  sure  lie  would  be  suspected  of  it ;  but 
that  would  vrive  him  little  concern,  if  he  had 
not  been  a  deserter,  which  would  bear  harder 
upon  him,  in  case  he  was  apprehended,  than 
any  thing  that  could  be  proved  against  him 
about  the  murder. 

"  That  the  deponent  did  not  belicFe  him, 
when  he  said  he  had  no  hand  in  the  murder  of 
Olenure;  and,  not  caring  to  press  it  much 
upon  him,  told  him,  that,  as  he  was  already 
suspected,  it  was  dangerous  to  have  any  inter- 
course with  him ;  and  pressed  him  to  leave  the 
place,  lest  he  should  bring  the  deponent  and  his 
nmily  to  trouble. 

«<  That  Allan  Breck  said,  he  did  not  doubt 
but  that  the  family  of  Ardshiel  would  be  sus- 
pected of  the  murder,  and  it  was  probable  the 
paonel,  and  Allan  Stewart  his  son,  might  be 
taken  into  custody  about  it;  and  that  he, 
Allan  Breck,  was  afraid  Allan  Stewart  the  pan- 
oel's  son's  tongue  was  not  so  good  as  his 
father's ;  by  which  words  the  deponent  under- 
stood, that  Allan  was  easier  intrapped  than  the 
pannel. 

V  And,  the  deponent  still  insisting  upon 
Allan  Brock's  leaving  that  neighbourhood,  the 
said  Allan  Breck  told  him^  he  would  not  leave 
the  town  (as  the  witness  expresses  it,  or  the 

tiace)  for  eight  days,  unless  some  necessaries 
e expected  came  to  him;  and  told  the  depo- 
nent, unless  some  money  came  for  him  before 
next  morning,  he,  the  'deponent,  must  go  to 
Fort- William  with  a  letter ;  that,  though  the 
deponent  refused  to  go,  Allan  Breck  looked 
about  among  the  trees,  and  finding  a  wood- 
pigeon's  quill,  made  a  pen  of  it,  and  having 
made  ink  of  some  powder  he  took  out  of  a 
nowder-hom  that  was  in  his  pocket,  he  wrote  a 
letter,  which  he  told  the  deponent  he  must  de- 
liver to  William  Stewart,  merchant  at  Mary- 
burgh. 

''And,  upon  the  deponent's  telltnflr  him, 
that  be  would  by  no  means  undertake  that,  as 
he  was  informed  that  every  bodV  that  went  to 
Fort- William  was  searchcil,  Allan  Breck  said, 
it  was  an  easy  matter  to  hide  a  letter;  the  de- 
ponent  answered.  If  he  was  catched  upon  the 
streets  what  would  he  do  with  it  ?  AlUin  Breck 
told  him,  that  the  letter  must  not  be  found 
upon  him  by  any  means,  and,  if  he  was  catched 
with  the  letter,  he  must  eat  it  before  it  was 
found ;   that  the  depoaeot  then  tdd  the  said 


Allan  Breck,  that  he  did  not  know  bathe  would 
be  obliged  to  ^o  for  some  beer  next  dajr  t» 
Fort-William,  in  which  case  he  might  possibly 
carry  the  letter ;  but  at  the  same  time  told  the 
said  Allan  Breck,  that,  if  be  shonUi  be  taken 
up,  be  would  tell  all  he  knew  about  him. 

«  That  the  said  Allan  Breck  desired  the  de- 
ponent to  go  to  Callart,  or  Glenco*s  house,  for 
a  peck  of  meal  to  him ;  which  the  deponent 
refused,  and  at  parting,  the  said  Allan  Breck 
told  the  deponent,  he  would  see  him  next  day.*' 

The  bouman  further  drooses  to  the  dress  in 
which  he  met  Allan  Breck  at  this  time,  beiofr 
the  black  short  coat  and  trowsers  lying  npon 
the  table,  and  produced  to  him,  and  provad  to 
have  been  the  property  of  the  panoel. 

Early  upon  Sunday  morning,  the  17th  of 
May  last,  as  both  the  packman  and  the  bov- 
man  have  deposed,  they  met  near  to  the  boa« 
man's  bouse,  whereof  the  latter  at  first  denied 
to  the  packman,  that  he  had  seen  Allan  Breck  ; 
and  upon  the  other's  being  surprized  at  tbis» 
and  saying,  he  was  informed  he  would  meet 
Allan  Breck  there,  and  had  brought  some  ne- 
oessaries  for  him ;  and  the  bouman  enquiring 
what  he  had  brought?  the  packman  answered^ 
five  guineas  and  some  clothes;  andtokl,  that 
he  had  a  great  deal  of  trouble  in  getting  tbn 
money  ;  that  he  had  been  sent  by  the  pannel 
to  William  Stewart  at  Fort  William,  from 
whose  wife  he  got  three  guineas,  and  that  tbm 
pannel  or  his  wife  gave  him  the  other  two  got* 
neas ;  and  that  the  pannel  s  wife  gave  him  the 
clothes,  and  informed  him  that  Allan  Breok 
was  to  meet  him  at  that  place ;  whereupon 
the  bouman  owned  to  the  packman,  that  bn 
had  seen  Breck  the  day  before,  and  that  bn 
expected  these  things,  and  directed  the  pack- 
man how  he  might  find  Breck,  if  be.  wonkl 
go  to  a  hill  be  pointed  out  to  him,  near  to  the 
heugh  of  Corrynakeigh,  and  whistle  once  or 
twice,  he  believed  Breck  would  come  to  him: 
but  this  the  packman  declined,  telling,  that  hn 
had  slept  none  for  two  nights,  and  was  rery 
mnoh  fatigued  ;  and  upon  this  delivered  to  tbn 
bouman  the  five  guineas,  and  told,  be  had  left 
the  clothes  at  some  distance,  and  woold  shew 
them  to  the  bouman  when  be  was  going  away  ; 
and  then  went  to  sleep  in  the  bouman's  boute^ 
Af)er  the  packman  bad  slept  eoroe  hours  here, 
be  dined  with  tlie  bouman  bis  landlord,  and 
timl  him,  «'  That  tlie  pannel,  and  Allan  bis 
son,  were  made  prisoners  the  evening  belwr, 
and  sent  to  Fort  William;  and,  upon  the bon» 
man's  enquiring  wbn  was  suspected  of  Gleoure's 
murder  f  the  packmati  itnswered,  that  it  was 
Allan  Breck;  and  that  it  was  likel  v.  the  pan- 
nel, and  Allan  his  son,  would  stand  the  fits! 
trial  for  it,"  And  about  noon  this  Sunday  the 
packman  went  away,  without  seeing  his  coo* 
sin  Breck,  atler  havmg  pointed  out  to  Ibe  bou- 
man a  fir-tree,  at  the  root  of  which  he  bad  bid 
Allan  Breck's  clothes. 

The  bouman  further  depoeee,  (and  indeed 
every  word  of  his  testimony  merits  your  at* 
tention,  and  was  given  in  a  most  lively,  natural^ 
and  elidible  manner)   ^^That,  after  be  bad 
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re  to  bed  opoo  the  Mine  Sanday  evening, 
be«rd  ooe  knockinj^  at  the  window,  and 
Imag^iDgr  it  mi^bt  be  AIUb  Breck,  he  got  ap, 
and  weot  oat  in  bis  shirt,  and  saw  Allan 
Brack  at  a  Utile  distance  from  the  house; 
and  upon  the  deponent's  coming  op  to  him, 
Breok  asked  him,  If  any  message  had  come 
for  him?  The  deponent  told  btm,  that  bis 
UDck's  son  had  come  with  five  guineas  and 
some  ctothes:  that  Allan  Breck  complained 
there  was  but  little  money,  but  hoped  it  wou)d 
do  bis'  business:  that  the  deponent  told  .the 
said  Allan  Breck,  he  was  afraid  he  would  starve 
among  the  heather,  and  that  he  was  not  able 
to  help  him :  that  Allan  Breck  answered.  He 
bad  no  occasion  for  victuals,  but  wanted  a 
drink  very  much ;  open  which  the  deponent 
went  back  to  bis  boose,  and  carried  out  some 
whey,  or  some  milk  and  water  in  a  noggin, 
and  the  five  guineas,  and  gave  both  to  Allan 
Breck :  that  the  deponent  then  went  for  the 
clotbea,  which  be  also  gave  the  said  Allan 
Breck,  which  consisted  of  a  blue  long  coat, 
red  waistcoat,  black  breeches,  a  bat,  some 
stockings  and  shirtsv 

>•  That  the  deponent  told  the  said  Allan 
Breck,  that  tlie  pannel  and  his  son  Allan  were 
apprehended  on  account  of  Glenure's  murder : 
to  which  Allan  Breck  answered,  That  that  was 
no  more  than  be  expected ;  but  it  would  not 
signify  much,  as  there  could  be  no  proof  against 
him  ;  but  expressed  some  apprehension,  lest 
Allan  Stewart,  son  to  the  pannel,  might  be  be- 
trayed by  his  own  tongue. 

<«  That  the  deponent  desired  the  said  Allan, 
now  that  he  bad  got  all  the  necessaries  he  ex- 
pected; to  go  about  bis  business;  and  the 
said  Alkin  Breck  promised  to  do  so,  but  told 
the  deponent,  that  he  must  meet  him,  the 
said  Allan  Breck,  next  morning;  that  be 
must  deliver  the  deponent  the  clothej  he 
the  taki  Allan  Breck  had  then  on,  to  wit,  the 
Uack  short  coat  and  trowsers  shewn  to  the  de- 
ponent io  tbe  clerk's  bands,  in  order  to  be  kept 
by  tbe  deponent,  till  he  delivered  them  to  the 
pAnnel'swife:  that  the  deponent  promised  to 
meet  tbe  said  Allan  Breck  next  morning,  biit 
did  not  see  him;  and  when  tbe  deponent  went 
oat  next  morning,  he  found  tbe  said  short 
black  ooat,  trowsers,  and  tbe  noggin  in  which  be 
bad  carried  the  drink  to  Allan  Breck,  lying 
together  in  the  place  where  t||e  deponent 
parted  wiUi  Allan  Breck  the  night  before; 
and  that  be  bath  not  seen  the  said  Allan  Breck 
since." 

On  Monday  the  iStb  of  Alay,  Allan  Breck 
withdrew,  as  he  had  proposed,  by  a  tiEry  un- 
frequented road,  through  tbe  moors,  and  over 
tbe  mountains,  to  Rannoch ;  and  came  that 
same  day  to  tbe  boote  of  Allan  O^  Cameron 
ia  Rannoch,  his  uncle,  with  whom  he  mmain- 
ed  till  Wednesday  folbwing.  The  uncle  hath 
said,  **  He  pressed  him  earnestly  to  make  a 
dean  breast,  and  tell  biro  all  be  knew  of 
Gleoiire's  marder.  To  which  Breck  answered 
with  an  o«th.  That  be  had  never  seen  Olennre, 
dead  or  ativ*;  the  node  liQW«fer  fireqaeDtly 


repeated  bis  instences,  till  Breck  became  angry, 
and  the  uncle  desisted  further  enquiry." 

Four  days  after  Breck  left  bis  uncle's  house, 
that  is,  on  tbe  S4th  of  May,  <'  the  uticle  hav« 
ing  occasion  to  be  fourteen  miles  from  bis  owo 
bouse,  (further  d6wn  tbe  country)  and  passing 
by  the  side  of  a  wood,  he  beard  a  whistle  from 
the  wood,  and,  looking  about,  saw  Allan  Breck, 
who  then  told  his  uncle,  that  his  only  fear  was 
to  be  apprehended,  by  the  military, 'as  he  had 
been  a  deserter.  The  uncle  answered.  Ho 
was  very  sure  the  friends  of  the  deceased 
would  procure  biro  his  discharge,  if  he  could 
discover  tbe  murderer.  And  Breck  replied. 
That  Ihey  were  at  this  time  in  such  fury  and 
rage,  that  be  was  very  sure,  were  be  appre- 
hended, be  would  be  hanged." 

It  is  unnecessary  that  1  should  resnme  mi- 
nutely what  tbe  other  witnesses  said,  who 
saw  Breck  Stewart  in  Rannoch  or  Atbole, 
when  he  passed  through  that  country  at  this 
time ;  his  appearances  bespoke  the  situation 
be  was  trnly  m,  that  of  a  malefactor  studying 
tooooceal  himself,  and  making  his  escape.  ' 

It  is  however  material,  that  you  should  fiir*- 
ther  observe,  that  after  Breck  Stewart  bad  thug 
disappeared  from  tbe  country  of  Appin,  whero 
this  murder  was  committed,  every  body  in  that 
countrjf,  and  in  that  of  Rannoch,  through  which 
he  retired,  and  in  both  which  be ^  was  well 
known,  and  had  relatM>ns,  impaled  to  him  tb*^ 
actual  marder,  and  to  no  other  person.  You 
have  already  heard,  that  Donald  Stewart,  the 
nephew  of  Ballachelish,  charged  him  with  it 
to  bis  face  ou  the  night  of  Thursday  the  14tb, 
when  the  blood  of  the  deceaaed  was  hardly  yet 
cold,  as  the  bouman  did  on  the  Saturday  foUow^  ■ 
ing :  and,  on  the  Monday  follbwiog,  Cameron 
his  uncle  discovered  the  same  belief.  And  I  havo 
now  to  add  upon  this  bead  of  tbe  voice  of  the 
country,  or  ihefama  vicina,  that  Ballachelish 
elder,  who  had  been  his  landlord  the  night  be- 
fore tbe  murder,  says,  **  That,  the  morning 
after  the  murder  was  committed,  tlie  deponeni 
really  thought,  that  Allan  Breck  Stewart  might 
be  the  actor  in  this  murder,  because  he  did  not 
return  to  the  deponent  again."  And  Mackt* 
nes,  the  ferry-man  at  Ballacbelisb,  says,  **That 
he  beard  no  body  suspected  for  the  murder  of 
Glenure,  but  the  said  Allan  Breck."  And 
James  Mann,  change-keeper  in  Rannoch,  says, 
<'  That,  before  Allan  Breck  came  to  hjs  house 
in  May  last,  it  was  reported  in  that  country, 
that  be  was  concerned  in  Glenure's  marder; 
and  that  he  himself  suspected  him  at  tbe  time, 
as  he  came  unseasonatbly,  and  was  wanting 
provisions." 

There  are  yet  other  circumstances  sobsequent 
to  the  murder,  and  to  tbe  pannel's  commitment 
at  Fort  William,  that  deserve  your  considera- 
tion with  tbe  rest  of  the  evidence ;  one  of  these 
is  deposed  by  Hugh  Maclean,  barber  in  Mary- 
burgh,  who  says,  "  That  one  day  being  called 
by  tbe  pannel  to  shave  him,  he  thinks  upon  a 
l^torday ,  the  pannel  asked  him,  what  news  ho 
beard  in  tbo  town  P  Tbe  deponent  answered. 
That  he,  the  pannel,  was  to  be  carried  to  Edia- 
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the  paoDil  mM,  tlMt  wn  •  BHUlcrtkaft  gii»« 
Imb  vo  oooo^to,  and  wiifaei  it  tiftd  baMimed 
•sqmt;  mdl  was  ^MMafwibiiiif  bat  Umttiu 
■fTfMJB  niifbtte  iplieei  «o  ta(he  Moaty ,  and 
turn  ■ttttit  fail;  —4  4feiifed  <W  iffonlit,  t 
frem  fcifli,  to  tell  hkuwuwtmlB  Co  my  oviliiag 
iMt  tmtb,  to  Icotp  Ibeir  mM*  to  tbeiMCflvei, 
u4  lie  wnwki  lake  care  of  tfaoMi,*«iid  eoceed* 
ingly  the  depoMMt  doKtered  tfaepmiel^ 
sefe,  ia  tiie  own  vrordi,  to  two  et  hit  sen 
mo  ware  Ifaon  fa  eepofate  eoitedy  in  tbe  saoie 
meHHi ;  and  that  thry  ware belli<of  tlia aane of 
Maoeall.'' 

Again,  peartemoa,  TMi  haae  heard  read,  aad, 
I  dm  ny,with  laoch  regret,  fbo^aaaiioalian 
of  the  [Mnnel's  wileaad  deashfter,  tokea  hefoee 
the  shaiMrapoo  oalii,  whoremliiay  aty,  **  That 
Alton  Brack  Stewart  eaiae  Oo  Hha  {mommIV 
haaeean  Monday  the  lUh,  w  his  F«8neb  dreas 
frtiat  hsa  haen  ollan  ^doacnbei),  avd  Ihat  he 
meat  wmy  aneit  morning,  after  aobing  leave  of 
thaaKwaaad  in  Obesaaia  hahit','*  and  yaa 
haYeheai^  hy  wtat  a  oload  cf  wiiaoseee  it  was 
inaeol,  i|hat,ifroni  tboavaaiagafMoodaythe 
tidh,  ijtl  «ha  nwratng  of  Moaday  the  18th, 
Man  Pie  A  was  seen  in  ao  ether  dreas,  thaa 
lhaahoi««oat  ai>i  tvovreera  hctoa^og  lethe  paa- 
aet,  now  lying  in  coort ;  aBd,^h>r  the  panael^ 
lia«  OHrvantiaad  4he  paohmoD,  itaaa  been  pror- 
ad,  that  Breok^  FWnOh  cAo^wa  were,  W  Mrs. 
fil0Wai^  iM4er,  fMtiatoa  saak,  andhtdiathe 
vaoor  tvtar  the  fennel^i  hoase,  fiaia  theaoe 

~  ,byonler 
'  to«he 
liaehaNni,^  hiBiiohe>oameito4liacfcat  Kaa- 
Ntoaoaaoi ;  and  that  thewaid-oervaBty  who  waa 
caipioyed  hy  her  tristiasa  to  hide  Ih^e  Freaelh 
«Nih«s,  aad  to  fetoh  them  hack  again,  waa,  hy 
a  aiesBOgHlroai  ber,ileBhud  toieoaeiial  what«die 
kaewahoat  fheclothea,  ia  aaaeehe  afaosMte 
■iked  or  esamiaed  ahoat  tlMm. 

These,  i  thmk,  genlienieB,  are  the  nest 
wialerial  faeHi  aad  cireamstaacea  that  faave  been 
firovad  hefbre  yen,  tviiich  1  4Hif e  waaiued  in 
the  order  of  titneas  they  haafienod,  wflh  intent 
ta^sire  yea  a  jest  view  of  lUe'Oafeof^be  faa- 
Ael,  wboai  yon  areaow  ti^ag;  and  f  am  jier- 
aoaded,  that  the  laieetiooa  whtofa  aatoraHy 
ariae  firon  these  ^aots,  vn  respact  9fi  the  ^es- 
liaa  before  yoo,  mnat  have  aoeonied  to  yoar- 
aiHres,  *a4ieii  yaa  1ioa»d  the  •evidence  givaa,  and 
whea  Ihavaagahi  Naamadit;  and  therefore 
lay  observatioae  ta  you  opoo  the  whole  ahaii  he 
aafcw  aad  as  abort  as  peaaible. 

I  have  admitted,  that  It  is  iacaaaheat  upon 
me  in  this  trial,  as  against  Jamea  Stewart,  tha 
f  aaael,  as  naka  oat,  that  Allan  firackSiewart 
•was  guilty -of  the  aetual  araidor  in  qoealion; 
and  rapprahead,  <hat  ia  douetolbll  couvactioa, 
wpoB  these  coaaideifNiaBB. 

Aad,  dSist  of  aH,  gnwiuaw,  here  Ins  bean  a 
^ary  eMraardnary  and  ahoehiw  ararder,  oom- 
aniHtfi  wMikthe  aoaoty  ar  distriot  of  Appia, 
iathaaaait  nogtherayutofthiaaQmity,af  a 
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a  wlMi  bad  aa  adtota  mi  \ 
Biat  naighbauihaud;  f  aaaaaf  alairahaeactar, 
whoaaofoawaboat  dbedaly  of  hia«fiee,ia 
theking^  aad  the  poblic  aervioe,  intaading  aa 
iiRaetice  to  othera,  aaai  aaprahaading  no  mum 
^tohioMelf;  forfaeandafliasattaadaalawsie 
asanned;  aad  yet  be  ia  bereaved  afhia  life,  aat 
hy  an  apen  eaensy,  opea  a^eclaaed or  a aaddea 
oaair^,  hat  hnnly  asaaasiaated  aadahet  hs^ 
'Wad  ass  back,  by  a  frttaoa  lying  ia  wait  aad 
larkiag  anaoag  tiaas  fer  that  porpaae. 

Thia,  gaaHwnen,  aia  vei^  stnaage  aadAock 
iagavaat;   aad,awibr  every avcatthflMmBit 
he  a  cauaa,  eeaohady  Banat  hare  doaa  it*  aad 

and  thia  is  net  liha  a  naindsr  annrniittpd  auiha 
«tiaela,ar  aa  the  highway  a'iaadiag  to  a  paya* 
kaacity,  bat  Bi  the  aoreer  of  a  cono^^  where 
thcdeacasod  waa  hiaMalf a  ipantlnaain  of  aat^ 
aad  whew  avery  body  of  aay  note  ia  haewn  ta 
aaery  bady:  tire  daoanasd,  dhcnAire,  astat 
have  had  ana  or  anaaa  eaaBoin  it  ar  aapahle,  ar 
likely  aa  have  idarwed  t 

and  whotheaeara,  yau  J 


for  many  hoars  enquiring. 
_  Aad,  ai 


apoa  the  eesait  of  that  loqairf,  wtiat 
Aoubt  aaa  there  ba  ia  the Arat^faee,  that  Arardk 
Stewaetwaatbaaatar?  MiachBraotor,aad  his 
Bitaatiua  aa  a  duauitardaore  the  ktag*a  aar*ia^ 
aad  aawaolually  Ustodaathe  Fraa^  aoreiot^ 
aad  ia  thia  oaaalry  aalyasao(^a«raei;,'fiMr  a 
visit  to  hiairieada,  nadoradfaintbeaMSihbMdy 
peraan  thea  rwidwai  iatfaat  aaantry,  ibr  baiag 
guilty  of  such  a  thing;  aay,  Msaaehthe^alg 
l^sssonlibely  that  the  faareal  hinreHf,  wIm  he 
aret  aboat  fer  renre  dher  aian  oa  whare  tlw 
aw|iiuan  of  thiaj|riiiltanghtheihflowa,  maatiaa 
adoaly  one  eeryeaat  Haw  Caasewn,  alho  ia  ^ 
aafataradteraad  sitaatioa  very  ainiha  tO'lbaiaf 
dtlaa  Brack,  bat  aaththai  wry  maWrial  difiaw 
aace  indeed,  aditeb  oeadared  it  iaipnasihlt  iar 
thatealalion  ofdhe  ^aeslrea  to  paai,  that  aw** 
jeant  More  hadtiothoea  eeeaiia  Appialaraes«r 
fal  yaaia  past ;  and  aassly  the  absaatrwaadaaer 
osQtd  aat^o  it. 

Bat,  neat,  aad  aaareahMaly,  the  naly  Isaaani 
ifaanal  that  any  body  had  wlth4he  dweaaad, 
waa  that  af  thia  paanl  Jamea  tewart,  abaat 
hie  awa  removiag  the  last  raar,  and  the  aa- 
moving  af  athar  tnaartW  af  Aadshi^  this  yaar^ 
jatow&ah  quarrel  hia  fcaanpr  'pupil  «r  wai< 
aad  hia  id^iie  dviend  Ihreok  Stewart,  had 
maatftthoBentlyantased,  and  'diaoaeerad  that 
4»o  aerefal  oooaaiaaa;  aad  that  he  roaaMtarod 
it  as  a  cause  for  deadly  or  mortal  haired,  iaao- 
maab  that  tbe  panael  bimaslf  teth  fleoloKd, 
«« rhat,  if  Allan  wasfniHy  of  ikba  nuudar,  rhe 
Mieveait  Mioved  to  £e  oaaoaaaat  af  the  Aia- 
tart>anoe  ^wm  to  the  laaanta  oa  the  aotate  -of 
Avdahiel ;  and  knaivaao^ther^Baae." 
-  Aad  mow  dreely  atJH,  you  bane  haard  tha 
•evideaae  of  what  aaaaat  awmadaitiiy  bafbac, 
and  after  this  maiJw,  aftbeOwhayiaur  and  ao- 
tiooB^  this  Bnsck  Alewafft,  who  had  ibrmriy 
disphiyad  hishstsal  totbe  daareaad,ifer  thia 
eery ■oaure, €\ if ahiia aad aiMBBt aait sraa.  ^in 
dha  MhDf  AfafiAt  AMaaaWct|,« 
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of  GMmrtIi  hmme^  M  gftt  iolelligeiic«  of 
GieottM^i  UMlwiif ,  and  4m^m  to  pnceed  in 
iWMfiag  Ibe  tenaotB  of  AitlShic),  iHien  ho 
tbooM  retuni  from  Port-Wiflmm.  0»  Mod* 
dijrtke  lltb  be  oomos  to  the  puioef  o  hootOi 
and  tkne  kyoaokle  bio  French  dreso,  aod  pott 
oil  a  eooDtiy  dres  betoogifig  to  the  poBuel; 
tod  hi  tfaoaamo  habit  next  day,  eeli  out  to  Bal- 
Itchdisb,  bard  by  the  ferry  orer  whieb  the  de- 
oeand  waatorefuni;  from  tbenee he goea to 
fisif  two  ainen  of  the  oantiePa  in  the  neif  h* 
OMfbood}  he  relmua  to  BallaefceKib  od  Wed« 
Doday;  remaina  there  that  nigbt,  aod  till 
iboat  noon  nest  day,  when  be  takea  a  fiabing^ 
ni  ia  biB  ,baiid,  a  ilt  pretext  Ibr  gomg  oat 
abae,  and  for  ataying  aome  time ;  bat,  loon 
aAer,  the  flabiofr-rod  waa  laid  aaido,  and  be 
1^  hi  iNirattit  of  his  real  game;  be  callaaaide 
tke  f«iTy*man,  and  enquires  if  Glenore  had  yet 
erased  the  ferry,  and  being  assured  be  vaa  not, 
be  walks  oif,  and  waa  nerer  again  seen  about 
that  ferry,  or  the  bonse  of  BaHachelnb ;  bat  a 
fsw  hours  afl0r,  that  same  nigbt,  and  when  the 
nordee  bad  laeen  eommitted,  bo  ia  aeon  by 
Katharioe  Maebinnisb,  the  nMid  aerrant  of 
Ballaeheliab,  at  the  ffoat-bouse  in  tbennoor  of 
BtHsebelisb:  add  if  I>Doald  Stewart  tpooba 
trae,  there  abm  be  saw  hiip,  and  oliarged  him 
with  the  murder.  Here  was  then  the  Joserter, 
BOW  a  fhreiga  aoMier,  and  one  decbured  mortal 
eseaiy  af  tbe  dcccaacd^  enquiring  for  the 
deeeued  a  litHe  before  be  paased  tbe  ferry  ; 
asd,  8600  aHer  the  murder,  fonnd  in  tbe  bill, 
BBiria  the  ap«t  where  it  happened,  and  adjoin- 
iat^  to  the  bo«ae  where  he  bad  lodged  tbe  night 
bcMia;  hut  to  which  be  never  retnraed ;  but, 
ioMmd  of  thai,  wanderam  the  fieMa;  beats  up 
Obaeoand  bio  mother  betwisct  three  and  four 
'  is  the  rooming ;  feNa  them  Glenure  waa  mur- 
dwed,  and  he  waa  going  abroad^;  takea  learrof 
tbeai  at  the  door;  retiM  from  tbenee  toa  den 
is  a  dcsart,  tbe  bengh  of  Corrynakeigh  in 
Kotlisaaeoany  where  be  waa  to  wait  for  hia 
biggagoaod  biapromhNsd  riaticom ;  and  where 
ke  durst  not  eren  venture  to  approach  the  bou- 
aiaa*s  bouae,  except  to'  come  to  tbe  door  or  tbe 
window  m  the  niffht;  and  when  be  had  got 
Aeoe  neceaaariea  he  waited  fer.  withdraws,  aa 
he  proposed,  a-eroaa  the  kinjjdom,  orer  a  tract 
of  maora  and  mountains  amnhabited,  till  be 
<stnie  lb  bia  oode'a  boose,  and  is  by  him,  aa 
wetl  aa  overr  body  ehe  who  Imqpr  him,  re- 
paled  and  beliered  to  be  tbe  murderer.  And  I 
mve  no  doubt,  gentleman,  but,  aAer  tbe  proof 
of  all  thaae  things  which  you  hare  beard,  yon 
■ost  ho  entirely  satisftedl,  that  be  waa  truly 
aach ;  and,  upon  that  pennasion,  will  proceed 
lotbe  main  qoeation  that  ia  directly  before  yon, 
oimelv,  tbe  evidence  of  tbe  accession  of  this 
puinef  to  that  murder,  which  may  be  aummed 
■p  in  tbe  aitidea  followhig : 
First  of  all.  That  it  waa  the  qoarrel  of  tbia 

Kl  agmoat  Glenure,  that  had  been  only 
up  and  eapouaed  by  Breck  Stewart,  fer 
vbicli  Breck  eommitted  the  murder  itself,  as 
fteimmediatfc  ador ;  the  quarrel,  as  you  bate 
baard,  or  the  oaose  of  offence  so  highly  re- 
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senled,  waa^  that  tbla  pann^  waa  bimaelf  n^* 
owvad  firom  bia  poaaeasion  bat  year  by  Gle» 
nnro,  who  at  the  same  time  withdrew  from  tbe 
pannel,  or  ferborelo  employ  bim  in  the  office  of 
an  aasistant  or  anb-factor,  which  had  given 
him  interest  and  inflaence  with  the  tenanta  of 
Ardabiel ;  and  that  tbia  year  be  waa  inaistiog  to 
remove  three  or  feor  tenants,  whom  tbe  pannel 
bad  lately  plaoed  there;  in  aH  which  Allan 
Brei^  bM  no  personal'  intereat  or  concern : 
a  stranee  canse  of  offence,  I  admit,  to  be 
so  highly  taken  up,  and  ao  deeply  resented! 
but  every  provocation  works,  aecordit^  to 
the  temper  or  turn  of  mind  of  tbe  peraoq 
who  reoeivea  it ;  and  what  those  of  the  pan* 
nel  were  in .  this  respect,  you  have  beard 
from,  tbe  evhlenoe,  and  have  seen  in  his  con^ 
duct'  before  you,  when  he  himself  objected  to 
Stewart  in  tisenahaw,  aa  an  incompetent  wit* 
nesa  agamst  bim;  for  that  the  witneaa 
bore  him  capital  enmity,  bacauae  be,  tbe  pan* 
nel,  had  been  instrumental  in  causia^  tbe 
wttnem  to  be  removed  from  the  possession  at 
Anebam,  in  which  tbe  pannel  succeeded  him  ; 
nay,  the  paoael  carries  this  madness  so  fer,  aa 
to  have  threatened  Ewan  Madntyre  and  hia 
relationa,  or  poaterity  (a  poor  herd  who  bad 
never  served  the  pahnel  himself),  tor  no  other 
offence,  than  that  lie  engaged  to  he  herd  to 
Campbell  of  BaHieveobin,  the  tenant  who  ane* 
ceeded  the  nannel  in  tbe  farm  of  Glenduror, 
from  which  he  was  removed  laat  year. 

The  second  Article  in  proof  is,  that,  in  con<< 
sequence  of  tbe  deep  resentment  conceived  ,by 
the  pannel  for  this  supposed  injury  of  the  re-^ 
movings,  he  discovered,  upon  several  occa* 
sions  previoua  to  thia  murder,  an  intention  or 
desire  to  take  away  the  life  of  GJenure :  tbia 
he  expreased  to  Appin's  bouman  in  a  moat  in* 
veterate  manner,  tliat  he  would  be  wilting  to 
crawl  upon  his  kneea  to  a  window  to  shoot 
Glenure :  but  thereafter  lie  proceeds  fbrther 
than  expressions;  his  conversation  with  tbe 
MaccoUs,  his  own  servants,  intbetrow-housey 
about  Christmaa  laat,  could  be  intended  for 
nothing  but  to  instigate  them,  either  by  them<i 
selves,  or  by  finding  out  proper  ioatromenta 
among  the  common  people  of  Appin,  to  cut  olF 
Glenure?  and,  when  the  hite  removings  came 
to  be  in  agtUtion  laat  spring,  which  tbe  pannel 
aet  himarif  to  oppoa^  with  all  his  might,  it 
appeara  that  bia  malice  and  fnry  against  Gte-< 
nnre  waa  increaaed ;  witness  bis  converaatlea 
with  hia  two  kuidlords  on  bia  way  to  Edin- 
burgh, and  with  Mr.  Maclaren  of  Stirling,  bia 
fellow-traveller  part  of  the  way;  in  wfaieb, 
among  other  tbinga,  tbe  pannel  told  them,  tbat 
he  had  actnally  aent  Glenure  a  ehdienge  to 
figbt  him  with  fnstols ;  and  told  Maclaren  (who 
says  be  found  tbe  removmg  waa  much  at  th6 
pannel'a  heart)  tbat,  if  %e  abonld  B[et  relief 
neither  at  Edinbnrgh  nor  at  the  Britira  parliar 
ment,  he  would  take  tbe  only  remedy  tbat  re- 
mamcd.  Now,  to  a  man  that  laboured  under 
thia  distemper  of  mind,  it  was  natural  or  inci* 
dent,  that,  after  be  had  returned  from  Edin^ 
bnrgb  in  Ibe  end  of  April,  with  such  degree  of 


SOT] 


25  GEORGE  II. 


Trial  qfJainei  Sietoarf, 


[208 


9Qecei8  as  to  obtain  a  aitt  on  bia  bill  of  auspen* 
aton  ;  and  bad  some  bopea  f^iven  him  at  Edin- 
burgrii,  tbat  wben  the  barons  of  Exchequer 
abould  meet  they  would  countermand  these 
removings;  when  be  had  called  the  tenanta 
together,  and  acquainted  them  with  these  ope- 
raciona  of  bis  on  their  behalf,  and  sent  them 
with  a  notary  on  the  1st  of  May,  to  intimate 
the  sist  to  Glenore;  and  when,  after  this,  be 
learned,  on  the  lltb  of  May,  that  Glenure  bad 
gone  to  Edinburgh  in  his  turn,  got  the  sist  re- 
moved^  was  come  back  to  the  country,  and  to 
proceed  in  the  remo? ings ;  that,  from  this  fresh 
disappointment  and  a&oot,  that  must  lessen 
him  m  the  eyes  of  those  tenanta  whereof  be 
had  aasumed  to  be  protector,  the  resentment 
and .  hatred  which  he  formerly  bore  Glenore 
abottld  be  yet  higher  inflamed,  and  drive  him 
on  to  send  out  Breck,  his  emissary,  to  cut  off 
the  gentleman  whom  they  both  looked  on  as 
their  enemy,  in  hopes  of  safety  to  Breck,  the 
actor,  by  bis  getttng  abroad,  where  he  was  to 
go  however;  and  to  himself,  the  mandator  and 
accomplice,  by  bia  remaining  in  appearance 
f  uiet  at  bis  own  bonse. 

And  the  evidence,  that  in  fact  this  was  the 
case,  consists  o/"  these  further  circumstances,  of 
Hrbich  yon  have  heard  the  proof;  that  the  ac- 
tual murderer  of  Glenure,  in  the  quarrel  of  this 
paonel,  and  in  resentment  of  which  this  pannel 
bad  discoYcred  designs  or  intentions  against  bis 
tife,  when  the  quarrel  itself  was  wrought  up  to 
'  the  highest  pitch,  sets  out  from  the  pannePs 
bouse,  leaving  bis  own  clothes  and  baggage 
there,  dressed  in  a  suit  of  the  pannel's  clothes 
fitter  for  the  purpose,  as  being  less  remarkable 
or  distinguished  than  his  own ;  goes  directly 
and  puts  himself  in  the  way  of  Glenure;  passes 
bis  time,  whilst  he  waited  for  him,  visiting  the 
sisters  of  this  pannel  in  that  neighbourhood  ; 
and  with  Stewart  lialUchelish,  who  was  also  in 
the  general  ihterest  of  the  pannel  in  respect  of 
the  removings ;  retires,  when  the  blood  v  deed 
was  done,  to  a  deep  retreat  that  was.not  far  off; 
where  be  remains  till  this  pannel  caused  to  be 
aent  him  his  baggage  and  a  viaticum  of  money, 
iiuch  as  be  could  afford  or  scrape  together,  to 
enable  the  assassin  to  get  off. 

And  tbat  thia  aid  and  succour  was  sent  in 
consequence  of  a  concert  betwixt  them,  pre- 
▼ions  to  the  murder  itself,  apjiears  from  these 
circumstances ;  that  on  the  morning  of  Thurs- 
day, on  the  evening  whereof  the  murder  was 
committed,  the  |iaonel  sent  an  express  to  Wil- 
liam Stewart  at  Maryburgh,  earnestly  pressing 
'bim  to  send  him  eight  pounds,  as  the  price  of 
cows  not  yet  delivered^  and  it  bath  nut  been 
explained,  and  far  less  proved,  on  the  part  of 
the  pannel,  who  is  a  man  of  some  credit  and 
substance,  though  he  bad  then  but  little  cash 
in  hand,  what  other  pressing  exigency  be  then 
bad  for  an  immediate  supply  of  money,  when 
he  was  living  upou  bis  own  farm  at  Aucharn  ; 
he  has  not  shewed  you,  that  he  bad  accepted 
$>  bill  payable  on  Friday  the  15th  of  May,  or 
the  term  of  Whitsunday  this  year,  or  that  be 
was  under  distresa  of  any  kind,  that  required  : 
aucb  immediate  aopplyi  | 


Again,  as  the  messenger  of  Tburaday  broogbt 
back  no  caab,  there  is  another  sent  on  Fridaj, 
being  the  packman^  the  cousio-ffermao  of 
Breck  Stewart  himself,  who  carried  two  com- 
missions  from  the  pannel :  First,  That  by  all 
means  he  should  send  him  Afe  guineas,  and 
this,  though  William  Stewart  abould  borrovr  it 
from  twenty  purses ;  and,  8dly,  To  tell  Wil- 
liam Stewart  to  give  credit  in  bve  pounds  ster- 
ling to  John  Maccoll,  bouman  to«Appio*at 
Koalianacoan,  in  ease  he  came  to  demand  such 
a  sum  ;  the  pannel  at  the  same  time  telling  the 
packman,  when  he  gave  him  this  message, 
that  Allan  Breck  was  about  to  leave  the  coun- 
try ;  tbat  be  might  be  suspected  of  Glenare's 
murder ;  and  tbat  it  was  incumbent  upon  him, 
the  pannel,  to  supply  Allan  Breck  in  money. 

Now,  gentlemen,  to  this  message  from  Uie 
pannel  to  his  friend  William  Stevfart,  by  the 
cousin  of  Breck  Stewart,  you  are  to  join  aoo- 
ther  corresponding  circumstance  deposed  by 
the  bouman,  to  which  1  must  call  for  yoor  par- 
ticular attention ;  for,  in  relating  what  pasted 
betwixt  him  and  Allan  Breck  on  the  aAerBoon 
of  Saturday  the  16tb,  be  swears, '«  That  Ailaa 
Breck  then  told  him,  he  must  remain  there,  till 
some  necessaries  he  expecled  came  to  him ; 
and  that,  unless  some  money  came  for  him  be- 
fore next  morning,  he,  the  falouman,  must  go  to 
Fort-Winiam  with  a  letter,  which  Allan  Breck 
then  wrote  to  William  Stewart,  merchant  at 
Maryburgh."  Does  not  this  as  plainly  speak 
out,  *  rebus  ipsis  et  factis,'  the  concert  betwixt 
the  pannel  and  Allan  Breck,  iiefore  they  parted, 
as  if  you  bad  heard  it  from  witnesses  present 
at  their  conference  ?  Breck  was  seUing  out 
upon  an  exploit,  which,  if  performed,  it  would 
require  a  little  money,  of  which  he,  it  appears, 
was  then  deatitute,  or  very  searce,  to  carry  htm 
off  the  country ;  the  pannel  himself  was  not 
then  in  cash  ;  but  the  assurances  be  ffave  to 
Breck  must  have  been,  that,  without  loss  of 
time,  he,  the  pannel,  would  send  the  money 
directly  to  Breck  at  KoalisiiacQiin,  or  other- 
wise  send  him  credit  upon  his,  the  paoners, 
friend  and  correspondent,  William  Stewart, 
merchant  in  Maryburgh.  Their  respective 
actions  correspond  exactly  with  this  concert, 
and  are  unaccountable  without  suppo^ioK 
it.  On  Friday  the  pannel  sends  to  William 
Stewart  for  five  guineas  in  cash,  and  an  order 
to  give  credit  to  Appin'ti  bouman  for  five  poonds 
more,  in  case  he  should  call  for  it.  On  Satur- 
day Allan  Breck  being  with  this  bouman,  at  a 
place  disUnt  from  the  pannel,  tells  the  bouman, 
that  unless  money  came  for  him  before  next 
morning,  he,  the  bouman,  must  go  to  Fort- 
William  with  a  letter,  which  Breck  then  wrote 
to  the  said  William  Stewart,  merchant  at  Mary- 
burgh ;  and  such  a  letter,  that  Breck  tells  the 
bouman,  if  he  was  catcbed  with  it,  he  roust  cat 
it  before  it  was  found  upon  him. 

These  circumstancea  are  so  pinching  against 
the  pannel,  upon  the  capital  pomt  now  in  issue, 
that  be  has  made  an  attenoipt  to  prove  an  an- 
swer or  solution  of  this  difficulty,  and  that  by 
bringing  Katbarfne  M acinnish,  then  servant  to 
Batlacbelisb,  to  depoae^  tbat  when  sbe  met 
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Allan  Bred[  ml  (he  gfoat-heme  upon  Tbttraday 
night,**  the  said  Allan  liesireil  her  to  tell  Donald 
Stewart  in  Ballacbeliah  to  go  to  tlie  panad,  and 
desire  him  lo  lend  the  aaid  Allan  money  ;?*  and 
that  she  delivered  this  message  to  Donald 
Stewart  that  same  night.     . 

Again,  this  Donald  Stewart  hath  deposed, 
not  that  Katharine  Macinnisb  deliYoren  him 
abj  such,  message  from  Allan,  hut,  •*  That  she 
called  him  out^  and  told  him  that  Allan  Breck 
wanted  him,  and  was  a  little  above  the  house 
io  the  brae  or  hill,  where  the  deponent^eut 
and  met  Allan  Breck,  who  then  told  the  depo- 
nent, he  was  going"  immediately  tsr  leave  the 
kingdom,  and  was  going  then  for  Roalisna- 
ooan ;  and  desired*  the  deponent  to  acquaint  the 
fkannel  that  he  was  gone  to'  that  place,  and  de- 
aired  him,  if  possible,  to  send  him  money  there ; 
and  the  deponent  then  promised  to  acquaint 
James  Stewart  of  the  above  message."  And 
this  Donald  Stewart  further  deposes,  "  That, 
after  his  conversation  with  the  pannel  about 
aegcant  More,  he  delivered  the  above  message 
Irom  Allan  Breck  to  the  pannel ;  and  that  the 
pannek  did  not  say  whether  he  was  to  send  the 
money  or  not ;  that  this  conversation  happened 
about  ten  o'clock  in  the  forenoon  of  Friday 
the  tSth  of  May  Uat ;  and  that  there  was 
nobody  present." 

And,  as  I  think  the  only  plausible  thing 
proved  for  defence  of  the  pannel  consists  of 
these  two  testimonies  1  have  just  repeated,  1 
mast  beg  your  attention,  gentlemen,4o  the  re- 
marks i  have  to  offer  upon  them,  that  vou  may 
be  the  better  able  to  discern  what  degree  of 
credit  or  effect  they  deserve,  or  whether  they 
deserve. any  at  all. 

And,  first  of  all,  this  Donald  Stewart  is 
nephew  and  son-in-law  to  Ballaehielish,  and 
Jives  in  family  with  him ;  and  it  appeara  the 
whole  family  are  in  the  general  interest  of  the 
pannel ;  for  John  Stewart  the  younger  of  Bal- 
faehelisb,  the  brother-in-law  of  this  Donald, 
bath  deposed,  **  Thai,  in  the  timeof  the  spring- 
circuit  in  this  place  in  Miy  Ust,  he  was  sum- 
noQed  to  be  of  the  jury ;  but  that,  at  the 
evaest  request  of  the  pannel,  that  he  should 
be  preaent  with  a  notary  at  the  removing  of  the 
tenanta  from  the  estate  of  Ardsbiel,  he  was 
going  on  that  errand  to  the  pannePs  house,  but 
ivtumed  to  Appin,  upon  hearing  of  the  murder 
committed  that  day ;"  and  has  further  deposed, 
<«  That  he  was  in  Bdinbut|fh  in  August  last, 
and  was  pieseat  at  oonsditations  of  the  panneFs 
lawyers  and  agents  touching  his  defence:" 
Yea  are  therdbre  to  weigh  the  credit  doe  to  a 
einglo  witness  of  that  family,  swearing  to  a 
factor  coaversation  betwijitthe  pannel  and  him 
when  there  was  nobody  presentf  that  they  have 
judged  material  to  be  proved  for  the  pannel. 

3dly,  1  have  already  observed  to  you,  in  re- 
saming  the  evidence  of  these  two  witnesses, 
the  een-in-taw  and  the  servant  maid  of  Balla- 
chelish,  that  there  is  a  manifest  discrepancy 
between  them,  though  it  is  not  a  long  time 
•ioee  theftet  thev  depose  to  happened,  and  h 
bith  ever  aioce  been  the  subject  of  alteation 
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and  coaversation  in  the  country  where  they 
live ;  for  the  maid  says,  "  She  received  the  full 
message  from  Allan  Breck,  and  delivered  it^o 
Donald  Stewsrt ;  and  that  she  did  not  desire 
Doimld  to  go  up  to  Allan  in  the  hill,  nor  did 
Allan  Breck  desire  her  to  send  Donald  to  him 
there:"  And  yet  Donald  swears,  «*  That  tile 
maid  informed  him,  tliat  Allan  Breck  wanted 
him,  and  t<dd  him  where  Breck  was ;  and  that 
Breck  himself  gave  him  the  message  to  be  de- 
livered to  the  pannel ;  which  be  delivered  ac- 
cordingly about  ten  o'clock  next  day  to  the 
pannel,  whom  he  met  alone  in  the  fields."  So 
that  the  whole  of  this  tale,  attempted  to  be 
proved  by  these  two  witoe^^es,  appears  ez« 
tremely  suspicious,  and  their  accounts  hang 
not  well  together. 

3dly,  Donald  StewartVUle,  if  it  be  true,  and 
if  it  lie  also  tiHe,  that  the  packman  was  not 
sent  away  by  the  pannel  to. Port- William,  till 
about  twelve  p*clocK  on  Friday,  might  serve  to 
account  for,  or  to  have -given  rise  to  the  pack- 
man's message  on  that  day :  but  how  will  it 
serve  to  account  for  the  former  express  sent 
upon  the  morning  of  Thursday  by  the  pannel^ 
tb  the  same  William  Stewart  at  Maryburgh,  to 
send  him  down  immediately  eight  ponnds  stoD* 
ling  by  the  bearer? 

4thly,  If  it  be  true,  which  both  William 
Stewart  and  his  wife  depose,  diat  the  packman 
came  to  them  at  Fort- William,  open  Friday* 
.betwixt  ten  and  twelve,  as  the  husband  says,  or 
about  mid-day,  as  the  wife  says,  then  the  pack« 
man  must  have  been  mistaken  in  the  hour  that 
he  was  dispatched  by  the  pannel  from  his 
house,  when  he  says,  it  was  about  twelve 
o'clock  that  day ;  an'd  if^  Stewart  and  hia  wife 
are  rather  to  be  believed,  that  he  got  to  Foct^^ 
William  by  noon,  be  must  have  been  dispatched 
by  the  pannel  long  before  ten  o'clock,  wheov 
Donaki  Stewart  says,  he  delivered  Breck*o 
message  to  the  pannel. 

And,  lastly,  that  which  affords  a  solid  and 
satisfying  reply  to  the  defence  founded  on 
these  two  testimonies,  of  the  son-in-law  and 
servant-maid  of  Balkcbelisb,  is  this  considera- 
tion,, that  supposing  it  true,  for  argument's 
sake,  which  they  have  sworn  as  to  the  sub- 
stance, that  .Breck  sent  notice  by  Donald  to 
the  pannel,  that  he  was  going  te  Koalisnacoany 
and  wanted  money,  how  will  that  account  for 
what  was  observed  a  little  while  ago,  «  of  the 
panoel's  writing  a  letter  upon  Saturday  afterv 
noon,  to  be  sent  by  the  bouroan  to  WilKant 
Stewart  at  Maryburgb  ?"  For  though  here  be 
a  tale,  1  am  afraid  lately  invented  by  the  pan* 
nel,  of  a  message  from  Breck  to  him  alUr  the 
mnrder,  to  tell  the  place  of  his  retreat;  and  that 
he  wanted  money,  he  bath  foi«ot  to  provide 
witnesses  for  proving  another  thing,  and  that 
is  a  message  in  return  from  the  pannel  to 
Breck,  to  give  Breck  notice  bow  the  money 
was  to  be  found  or  furnished,  namely,  by  the 
pannel's  giving  credit  to  him,  or  the  bouman, 
upon  William  Stewart  at  Marybnrgh'(  for,  * 
without  such  notice,  bow  could  Breck,  from 
the.  bottom  of  bis  heugh  in  Koalisnacoan,  so 
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exactly  co-opmte,  with  wbat  the  pannel  was 
Mng  from  hia  own  house  at  Auebaro,  as  to 
vtnie  a  letter  on  Saturday  to  the  same  William 
Stewart,  merchant  in  AiaryburKh,  to  be  sent 
by  Appir|*8  b'luman,  to  which  William  Stewart, 
en  Friday,  the  pannel  aends  Breek's  consiu,  to 
bid  him  tnve  credit  to  Appin's  bouman  for  fi?e 
pounds,  it'  be  fehotild  call  tor  it? 

This  circumstance,  therefore,  which  is  qoite 
unaoswered;  as  well  as  the  express  on  Thurs* 
day  morning  fiv  money,  beiisre  the  murder 
happened,  mawn  the  evidence  before- men- 
tioned remain  in  full  force,  the  tales  of  the 
message  to  the  pannel,  mentioned  by  these  tiYO 
witnesses,  notwiftistandio);. 

There  hath  been  hardly  any  thing  else 
prov^  for  the  pannei's  defence,  that  nierits 
a  reply :  it  is  of  no  moment,  that  tliis  was  not 
the  lirit  time  that  Breck  Stewart  made  use  of. 
the  pan  net's  habit  or  clothes  aboTe-mcntioned ; 
be  had  used  them  once  before  in  the  month  of 
April,  when  be  went.to  Raonoch,  whilst  the 
panoel  was  at  Edinburgh ;  but  it  was  not  the 
less  true,  that  this  habil  was  tar  more  commo- 
dious for  the  murderous  pur|>ose  he  went  about, 
when  he  left  the  pannel's  house  on  Tuesday 
moraing  the  19th  of  Hay, than  his  own  French 
clothes  would  ha^e  been. 

Again,  it  ia  triio,  that  on  the  morning  of 
Thursday,  he  writes  a  letter  for  a  noUry,  to 
take  protests  against  the  remoTings,  at  the 
same  tioie  that  be  writes  for  the  sl ;  and  his 
counsel  hare  said,  that  thb  was  pursuing  quite 
another  scheme :  but  this  is  by  no  means  con- 
elusive,  to  profe  his  innocence^  he  was  galled 
and  incensed  by  these  removings,  and  his  pro- 
test by  a  notary,  afier  bis  bill  of  suspension  was 
refused,  would  be  of  very  little  arail ;  and  yet 
he  writea  for  one  to  attend,  to  be  proyided  for  all 
events,  as  it  was  a  possible  case,  that  the  in- 
tended murder  of  Glenura  might  have  been 
prevented,  by  his  going  another  road  thin  the 
eommoD  one,  or  other  accidents. 

And  as  little  cap  it  avail  the  pannel,  that, 
afVer  be  was  in  custody,  be  wrote  a  letter  to 
Mr.  Hacfarlane  at  Edinburgh,  describing  Allan 
Breck,  and  expressing  a  desire  that  be  might 
be  apprehended ;  for  this  waa  a  letter  shewn  to 
colonel  Crawfurd,  the  commanding  officer,  and 
now  appears  to  have  been  a  mantfost  diasimop. 
Jatlmi,  when,  by  the  shewing  of  the  pannePs 
own  defences,  he  sent  money  to  Allan  Breck  in 
order  to  help  him  to  escape,  on  acoooot,  as  be 
*  says,  of  his  relatkm,  and  having  been  formeriy 
bis  ward  or  pupil. 

When,  therefore,  gentlemen,  you  shall  con- 
nder  and  dniy  we*gb  the  whole  facts  and  dr- 
eomstances  proved  before  yon,  and  which  I 
have  now  resnmed ;  and  when  to  these  I  have 
last  mentioned  yon  shall  add,  that,  besides  the 
dothes  and  the  money  furnished  to  Breck, 
there  is  a  strong  piesumptive  evidence,  that  the 
verv  lesser  or  shorter  gun  produced  before  yon, 
and  oroved  to  have  be^  the  pannel's,and  wnich 
is  or  the  wider  bore  of  the  two,  was  the  very 
instrument  with  which  tlie  murder  waa  com- 
mitted ;  for  none  of  the  servants  saw  it  upon 


Thursday  night,  when  they  bid  the  arms ;  and 
when  they  saw  it  on  Friday  dght,  when  the 
arms  were  carried  op  to  the  hill,  it  was  empty ; 
and  captain  Cbapeau  and  others  have  deposed, 
it  appeared  to  ihem  to  have  been  lately  fired, 
when  he  found  it  on  the  9dd  of  Slay. 

That  the  pannel,  on 'the  first  notice  be  re- 
ceived of  the  murder  being  over,  discovered  sa 
apprehension  that  he  himself  might  be  brought 
to  trouble  on  that  account. 

That  be  made  an  attempt,  though  a  very  un- 
availing one,  itaf  throw  the  suspicion  of  the 
murder  upon  Serjeant  More  Cameron,  whs 
had  not  bien  in  that  country  for  manv  years. 

That  the  |)annel,  beinff  in  cnstooy,  sent  a 
messsge  by  bis  bsrber  to  bis  servants  to  keep 
their  minds  to  themselves,  and  be  wooid  take 
care  of  them. 

That  his  wife  and  one  of  his  children  have 
too  strbagly  dbcovered  their  sense'  of  the  im- 
portance of  the  article  of  the  clothes  furnished 
oy  the  pannel  to  Breck,  by  swearing,  that  Breck 
left  their  house  in  bis  own  FreocL  dothes, 
though  the  wife,  at  least,  most  oertsinly  knew 
the  contrary.* 

I  say,  gentlemen,  when  you  pot  sll  tbeee 
things  together,  you  will  form  your  opinioo, 
and  pronounce  accordingly,  whether  this  pan- 
nel is,  or  is  not,  guilty  of  accession  to  tbii 
horrid  murder P  In  all  ctrcnmstantial  evidence, 
there  is  a  possibility  of  innocence,  even  withoot 
supposing  anv  of'  the  witnesses  peijured :  for 
example,  in  the  case  of  Stewart  Abererombif , 
which  you  heard  mentioned  in  the  debate  on 
the  relevancy  in -this  trial ;  it  was  urged  for  him, 
and  very  truly,  that  some  other  man  withoot  a 
bat,  as  well  as  he,  might  have  been  the  mor> 
defer  of  the  deceased ;  for  there  was  no  witaeas 
who  could  swear  he  saw  him  do  it:  and  in  the 
other  case  of  Maccowan  yon  heard  mentionsd, 
who  was  convicted  prinoinally  upon  a  shut  vai 
Btookings  being  found  in  nis  poascesioo,  whiek 
the  poor  woman  had  carried  with  her  from 
home;  it  was  possible  that  Maooowan  might 
have  got  these  garments  immediately,  or  by 
progress,  from  some  other  person  who  hsi 
robbed  or  murdered  the  poor  woman.  But,  ia 
both  these  cases,  the  panoels  were  convicted, 
and  suffered  accordingly. 

And,  in  the  present  case,  if,  notwitbstandiog 
what  yon  have  heard,  you  oan  believe,  that 
Allan  Breck  Stewart  committed  this  murder 
purely  of  Uis  •  own  accord,  and  without  any 
pririty  or  previous  concert  with  this  pannel; 

*  Lord  Coke,  after  reporting  the  fitmoni 
Case,  repeanad  aftec  him  by  knd  Hale,  of  cno- 
neoos  conviction  upon  drcumstantial  evidence, 
and  executiDn  of  an  uncle  for  the  murder  of  bis 
niece,  ssys,  **  We  have  reported  this  Case  for 
a  double  caveat,  1st,  to  judges ;  that  Ibey  in  esse 
of  life  iodge  not  too  hastily  upon  presumptions: 
and  So,  to  the  true  and  innocent  oaan,  that  be 
never  seek  to  excuse  himself  by  false  or  undue 
means,  lest  thereby  he,  offending  God  the  au- 
thor of  truth,  overthrow  himself  as  the  unels 
did." 
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aad  the  tid  ^fen  by  th^pumel  to  carry  him 
off,  was  oat  of  mere  oompaasion,  and  a  resoln- 
tioD  finrt  taken  after  the  paonet  had  heard  of 
the  marder  itself,**  then  surely  it  will  be  ydnr 
dniy  to  aeqait  the  paooel ;  for,  better  that  this 
murder,  atrodous  and  scandalons  as  it  is,  should 
jomain  nnaveoged  by  human  justice,  than  that 
one  innocent  man  should  snflfer. 
,  But,  on  the  other  hand,  if,  upon  the  whole 
evidence,  you  cannot  beliere  the  pannei  inno- 
cent, bat  are  oonrinoed  in  year  own  minds, 
that  be  has  beed  knowingly  aooessary  to  this 
marder ;  then,  doubtless,  your  duty  to  God 
and  yoar  coantiy  requires  of  ^ou  to  pronounce 
him  guilty. 

Mr.  Brown^  for  the  Pannei. 

Gentlemen  of  the  jury ;  I  appear  for  the 
pmrnel ;  and,  as  this  trial  has  already  taken  up 
a  great  deal  of  time,  I  shall  not  follow  the  ho- 
BourablO  and  learned  gentleman  on  the  other 
side,  in  some  things  which  1  conceire  to  be 
extraneous  to  the  matter  in  issue ;  but  shall 
eodeavoar  tosum  up  what  I  have  to  say,  ui  asfew 
words  as  the  importance  of  the  case,  and  variety 
of  olatterB  to  be  considered,  will  admit  of. 

As  I  am  at  all  times  nnder  no  small  degree 
of  Gonoeniy  as  often  as  I  appear  in  any  case  of 
this  natate ;  so  I  must  acknowledge  I  am  at 
present  under  greater  concern  than  ever  I  was 
u  any  former  case,  when  I  consider  the  many 
disadvantages  which  this  nnibrtunate  pannei 
labours  under. 

In  the  first  place,  I  am  under  the  necessity 
of  enterin(|^  the  lisU  with  a  learned  gentleman 
of  great  abilities,  and  of  much  more  experience 
in  these  matters  than  1  can  pietend  to. 
"  Bat,  gentlemen,  if  I  have  underUken  what 
I  am  net  sufficient  for,  the  lault  lies  at  the  door 
of  the  private  prosecutor,  who,  before  the  pro- 
secution was  commenced,  bq^on  early  with 
pre-eagaging  the  whole  counsel  at  the  bar, 
who  bad  most  experienee  in  thrae  matters,  not 
With  an  intention  that  they  should  assist  in 
carrying  on  the  prosecution,  (for  many  of  the 
gentleaaen  who  were  en^raged  have  not  ap- 
peared at  the  trial)  but  with  an  intention  that 
they  miyht  not  have  it  in  their  power  to  appear 
on  the  side  of  the  pannei. 

A  just  prosecution  scarcely  stands  in  need  of 
an  advocate  to  support  it.  What  then  shall  be 
said  of  a  prosecution,  where  the  prosecutor 
des|»airs  of  prevailing  otherwise  than  by  de- 
priving the  pannei  of  those  who  were  most  able 
to  defend  him? 

For.  my  own  part,  I  chose  rather  to  have  it 
said  of  me,  that  I  had  imprudently  uodertoken 
what  I  was  not  sufficient  for,  than  Ihat  I  had 
uncharitably  refused  to  give  any  poor  assist- 
aooe  in  my  power  to  a  gentleman,  who  ima- 
gines that  I  can  be  in  the  smallest  degree  useful 
to  him. 

*  See  Mr.  Burnett's  observatiooa'as  to  this, 
in, chap.  14,  of  his  Tneatise  on  the  Criminal 
Iaw  of  BooUand,  p.. 885.    As  to  art  and  past, ' 
lae  vol;  10,  p.  807,  of  tbiaCpolkiilioi. 


*  1  m%ht  also  take  notice  of  many  other 
hardships  which  the  pannei  has  suffered  from 
close  coofinement,  *  during  more  than  four 
months,  contrary  to  the  great  charter  of  liberty 
in  this  part  of  the  kingdom,— from  the  unwar*- 
ranteble  seizure  of  his  papers  without  soy  legal 
aathority— and  from  the  shortness  of  the  time 
allowed  nim  for  making  bb  defence :  but  these 
things  have  been  so  fully  insisted  on  by  the 
genUemen  who  hsve  spoke  on  the  same  side, 
that  it  is  unnecessary  for  me  to  repeat  what  has 
been  already  iMud.  The  facto  have  not  been 
denied  by  tne  prosecutor ;  and  as  erery  maa 
must  see,  at  first  sight,  what  a  prodigious  loss 
it  is  to  a  pannei,  to  nave  access,  for  so  long  a 
time  dented  to  every  person  who  vras  capable 
of  assisting  him  in  making  his  definice,  so  f 
must  be  forgiven  to  say,  that  if  thitf  trial  was 
at  all  proper  for  a  circuit-court,  Twhich  may  be 
doubted)  it  ought  to  have  been  brought  on  in 
the  ordinary  form,  by  way  of  presentment,  and 
not  summarily  in  the  form  of  criminal  letters* 
By  the  former  method,  the  pannei  would  have 
have  had  upwards  of  three  months  to  prepare 
for  his  defence,  instead  of  fifteen  days,  which  is 
all  the  time  the  pannei  has  had,  since  the  cri- 
minal letters  were  executed  against  him. 

But,  gentlemen,  there  is  ya  snother  disad* 
rantage,  which  tbb  pannei  labours  under, 
which  gives  me  more  uneasiness  than  all  those 
I  have  already  mentioned,  and  which,  1  must 
b^  leave  to  say,  I  dread  more  than  aINhe  proof 
which  has  been  brooj^ht  agahist  him. 

What  I  mean  is  an  impression,  which  has  beep 
industriously  raised,  and  artfully  propagated, 
as  if  it  were  some- bow  necessaiy  that  the  pan- 
nei should  be  found  guilty  ;  and  ^s  if  bw  being 
acquitted  might  bring  a  reflection  on  this  part 
of  the  kingdom. 

Gentlemen,  T  do  not  expect,  nor  do  I  desire, 
that  you  should  return  a  verdict  contrary  to 
evidence:  but  it  is  my  duty  to  put  you  on  yoar^ 
guard,  not  to  allow  yourselves  to  be  carried  off' 
by  passion  or  prejudice :  and  though  1  have  no 
doubt  of  the  integrity  or  honour  of  any  of  the 
gentlemen  to  "whom  I  now  address  myself; 
yet,  upon  this  occasion,  it  is  my  duty  to  say^ 
that  if  you  find  the  pannei  guilty,  either  with- 
out evidence,  or  upon  doubtful  evidence,  yoa 
will  thereby  bring  the  blood  of  an  innocent 
person  upon  your  own  heads:— I  say,  an  in- 
nooent  person ;  for  every  man  is  hekl  to  be 
innocent,  till  such  time  as  he  is  convicted^ 
not  by  doubtful,  but  by  legal  and  complete 
evidence. 

,  And  if  the  evident  is  insufficient,  which  1 
am  hopeful  I  shall  be  able  to  shew,  I  am  under 
no  apprehension,  that  your  acquitting  the  pan* 
nel  can  ever  bring  any  reflection  either  upon 
yourselves  or  upon  your  country.  It  is  the 
peculiar  happiness  of  this  part  of  the  island, 
that,  in  cauitel  cases,  the  law  makes  it  neces* 
spry,  that  the  whole  of  Uie  evidence  should  be 
tsk^n  down  m  writing  ;  and  as  that  has  been 
fair^  done  in  the  preseot  caae,  the  aothentie 
record  will  saliafy  erery  reaaonable  and  tbink- 
iiif  person,  that  the  gioaada  upoa  which  yoa 
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Jb«ve  prooeeded  were  solid ;  and  if  you  htYe  tbe 
approimtioD  of  such,  you  ought  to  disregard 
what  others  may  say  of  you. 

Having  said  so  much  in  tbe  ^^eral,  I  shall 
notr  proceed  to  consider  the  crime  which  has 
been  charged  against  the  paonel,  and  tbe  evi- 
dence which,^  has  been  brought  in  support  of 
that  charge.  As  to  the  crime  itse^^  I  readily 
a^ree  with  every  one  of  the  gentlemen  who 
have  spoke  before  me,  that  it  is  of  so  atrocious 
a  nature,  that  words  can  hardly  be  found 
atrong  enough  to  express,  in  proper  colours, 
its  enormity  ;  and  1  shall  also  admit,  that  it 
is  highly  aggravated  from  the  particular  cir- 
cumstances which  have  been  very  properly 
mentioned  by-  the  honourable  gentleman  on 
tbe  other  side.  But  then  the  prosecutor  would 
do  well  to  observe,  that  the  moreiitrocibus  the 
crime  is,  the  more  natural  it  is  to  presume,  that 
the  pennel  was  not  guilty  of  it.  And  it  is  my 
doty  to  pot  yoQ  on  your  guard,  that  a  jott  in- 
dignation at  the  heinousness  of  the  crime  may 
sot  lead  vou  to  condemn  without  proper  evi- 
dence: ior,  however  foul  tbe  crime  may  be, 
it  is  much  better  that  it  should  escape  nnpo- 
Di«(hed,  than  that  an  innocent  person  should 
suffer  for  it. 

The  crime  charged  against  tbe  pannel  is, 
that  he  entered  into  a  conspiracy  with  Allan 
Breck  Stewart  to  murder  Colin  Campbell  of 
Glenure  by  the  hands  of  tbe  said  Allan,  and 
that  tbe  murder  was  accordingly  so  committed. 
And  therefore,  before  the  prosecutor  can  pre- 
vail, it  behoves  him  to  prove,  not  only  that  the 
murder  was  committed  by  the  hands  of  Allan 
Breck,  but  also,  that  tbe  pannel  and  he  were 
previously  in  a  conspiracy  to  commit  tbe  mur- 
der in  that  manner. 

Tbe  prosecutor  pretends  not  to  have  brought 
any  direct  evidence  of  either  of  these  facts  ; 
but  the  guilt  of  both  pannels  is  inferred  from  a 
▼ariety  of  drcumstincet,  which  it  now  belongs 
to  OS  to  consider,  so  far  as  is  necessary  for  the 
defence  of  this  pannel. 

And  here  1  shall  not  dispute  the  general 
pvoposition  laid  down  by  my  lord  advocate, 
••That  crimes  may  he  proved  by  circum- 
stances." 1  admit  that  any  crime  may  be  so 
proved  ;  hot  then  I  humbly  contend,  that  the 
circumstances  ought  to  be  such,  as  neoessarilv 
infer  the  ^uilt  of  the  pannel. 

In.  order  that  this  matter  nay  appear  in  its 
proper  light,  I  must  beg  leave  to  lay  down  one 
general  rule,  which  admits  of  no  exception,  and 
ought  to  be  strictly  followed  in  judging  of  all 
tireomstontiate  evidence ;  which  is,  that  where 
any  fact  proved  against  tbe  pannel,  is  in  its 
own  nature  such,  that  it  wilt  naturally  ad- 
mit either  of  a  good  or  a  bad  eonstru^too,  that 
ooostruction  ought  always  to  b^  received  which 
IS  favourable  for  tbe  pannel. 

This  is  founded  upon  the  first  prineiple  of  nA- 
taral  justice,  which  directs  us,  "  To  do  to 
others  as  we  wotild  have  them  to  do  to  us :" 
ftdd  as  every  one  of  yon  would  think  yourself 
hardly  used,  if  a  bad  eenatrtiction  were  put 
tip«ii  toy  aecm  df  yoois,  which  wMdil  ma- 
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rally  bear  tfgMd  one,  the  pannel  asks  no  noore, 
than  that  you  aboulojiidge  of  his  actions  by  the 
same  rule. 

And  here,  gentlemen,  f  do  not  raeao,  that, 
in  a  ebrcumstantiate  evidence,  it  is -necessary, 
that  every  circumstance  taken  sppahitely 
should  be  condusive :  if  that  were  neoesnry, 
few  crimes  could  ever  be  proved.  But  what  I 
intend  is,  that,  in  all  crinles  whatever,  it  itf  np- 
oessary  that  the  proof  sbottM  be.  certain  and 
conclusive ;  and  as  the  law  justly  tejecia  all 
arguments  drawn  frohi  eonjecto^es  dbd  forced 
Gonsedoences,  it  is  not  stimcient  to  ponvict  a 
pannel,  thai  he  might  have  been  gdliy  of  the 
crime  charged ;  but  the  proof  ought  to  be  such 
as  to  leave  no  room  to  doubt  that  he  was  • : 
and  though  it  is  not  necessary,  in  a  circum- 
sCantiate  evidence,  that  every  eircotHsfstooe, 
oensiderpd  apart,  shottkl  be  conchisive ;  jtt  I 
conceive  I  may  lay  it  down  as  aceruin  princi* 
pie,  that  where  the  whole  of  tbecircunlitaiioes 
are  such,  that  thfey  might  naturally  have  hap- 
pened without  inferring  the  guilt  of  the  pannel, 
such  drcumstances,  however  numerous,  ought 
to  have  no  authority  against  him. 

To  apply  this  rule  to  the  present  case,  I  am 
hopeful  1  shall  be  able  to  satisfy  you,  ^eritle- 
men  of  tbe  jury,  that  tbe  facts  charged  agaiohl 
the  panbel  are  either  not  prdved,  or  they  are 
auon,  that  all  of  them  might  ba#e  natondly 
happened ;  and  at  die  same  time  tbe  pianuel  be 
entirely  innocent  of  the  eriide  of  which  he  n 
iiccos«]. 

Butbefoi*e  I  proceed  to  consider  partieuhirly 
tbe  sereral  arthsles  of  the  proof  brought  againet 
the  nannel,  it  will  be  necessary  to  put  yon  in 
mina  of  son&e  thjngs  which  happened  previoos 
to  the  murder,  as  these  may  tend  to  explain 
matay  things  which  occur  in  tlie  proof,  and 
which  shaU  be  afterwatds  particularly  taken 
doticeof. 

Yon  hive  abready  heard,  from  the  jrentle- 
man  who  spoke  first  on  the  same  sbie  with  me, 
that,  in  tbe  month  of  February  1T40,  the  de- 
ceased Colin  Campbell  of  Gleoare  was  appohut- 
ed  factor  by  the  barons  of  excheqtier,  upon  the 
forleiled  estates  of  Locbiel,  Callart,  and  Ard- 
shiel ;  and,  as  the  pannel,  who  wais  then  tenant 
of  part  of  the  estate  of  Ardshiel,  had  always 
lived  in  great  friendship  with  Glenure,  and  had 
as  fair  a  character  as  any  gentleman  in  that 
part  of  the  country,  the  management  of  the 
whole  estate  of  Ardshiel  was  committed  to  him 
by  Glenure,  and  bis  bill  was  taken  for  thai 
yearly  rent  at  which  tlie  estate  had  b^en  ricted 
after  survey  by  the  banms  of  excheqoer, 
leaving  it  to  tbe  pannel  to  apply  the  sor^Kis  fts 
the  use  of  Ardsbiel's  children.  I'liis  is  proved 
by  several  letters  and  receipts  produced,  and  in 
particular  from  Glenure'a  lei ter  to  the  pannel, 
dated  tbe  11th  December  1740,  i^  wHich  he 
writes  as  follows:  *•  This  moment  I  liadyonr'S 
by  yonr  servant,  with  80/.  18f.  5d.  sterling, 
and  the  warrint  I  formerly  gave  yon.  Re- 
ceive indoaM  your  note.  Youf  payments  are 
^ry  good,  for  which  I  am.  obliged  fe  yeo.  1 
inttAdi  Oo4  ^m^f  ID  he  at  Sdinbtfi^h  ea,^ 
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t  da  J  or  two  befbire;  the  251b  cah^Mt ;  that  is, 
I  ioteiHl  to  set  oat  from  this  place  this  day,  or 
to-morrow  eight  daya ;  and  will  grp  by  Glas- 
gfow,  and  make  no  stop  by  the  way.  Remember 
lad?  Ardshlers  diseharees,  and  all  yoar  other 
lackliaf .   I  heartily  wisb  you  a  gfood journey." 

About  the  month  of  April  1751,  Gleoure  ap- 
plied to  the  pannet  to  gtf  e  up  the  farm  of  Glen- 
doror,  Which  be  then  possessed,  to  Mr.  Carop« 
bell  of  Ballieveolan,  'Gtennre's  particular 
firiend,  who,  it  appears,  had  offered  an  addl- 
ttoaal  rent ;  and  thoilj^h  the  pannel  had  not 
been  legfallv  warned,  and  so  #88  not  obliged 
to  remore  \w  that  year,  yet  he  readily  agreed 
with  Glenure's  pi-oposal^  removed  from  the  pos- 
session, and  took  from  Mr.  Campbell  of  Airds 
the  farm  of  Au'eharn,  where  his  family  now  re- 
sides ;  but  be  still  continued  to  uplift  the  rents 
IS  formerly  fN>m  the  tenants  of  Ardsbiel,  and 
likewise  to  possess  |i  small  farm  called  Letter- 
nore,  whicn  he  had  sabset  at  about  6/.  sterling 
per  annum. 

la  the  month  of  April  last,  Glenure  exe- 
cuted a  #aming,  and  obtained  a  decreet  of  re- 
moriog  against  no  less  than  fi?e  or  six  tenants 
of  tbe  estate  of  Ardshiel,  and  also  against  as 
miny  tenants  of  the  neighbouring  estates  of 
LiMsbiel  and  Catfart,  decerning  them  to  remore 
fromfhiir  respective  possessions  as  at  the  term 
of  Whitsunday  last ;  and,  among  (he  reSt,  the 
paooePi  two  sub- tenants  in  the  farm  of  Letter- 
more  were  also  decerned  to  remove. 

This  was   complained  of  as  a  very  great 
hsrdihip  in   that  part  of  the  Country,  more 
especially  as  the  tenants  in  possession  paid 
their  rents  regularly,  and  were  willing  to  Uke 
tbe  oaths  to  the  ^vernment ;  a^d  although  the 
pannei's  private  interest  in  the  matter  was  not 
great,  yet,  as  he  foresaw  that  a  procedure  so 
severe  might  be  attended  #ith  disagreeable 
eoDseoneAces,  he  went  and  often  ejtpostnlated 
vith  Glenure  uj^  tbe  subject;  but  ne  having 
persisted  in  his  resolution,  the  tenants  upon  all 
tbe  three  estsites  transmitted  memorials  of  their 
esse  to  li^  laid  belbre  th#  barons  of  Exchecraer ; 
sod,  is  the  pannel  was  tb^n  ocdasionalljr  at 
Ediobargh,  about  some  private  affairs  or  his 
own,  he  presented  tbe  memorials  to  one  of  the 
Urons,  who  disapproved  greatly  of  Glenure's 
eoodaet,  but  dould  do  notbfhg  towards  pnftinisf 
a  stop  to  the  r(>ttiotittgs,  aS  ii  qiiorttm  of  the 
barons  could  not  be  held  till  the  next  Exchequer 
term ;  thotigh  it  the  samtf  tiM,  he  undertook 
to  represent  the  case  to  (h«  whol«  barOns,  add- 
ing, that  h^  m«de  ifo  donbi  but  the^rwoufd 
give  an  order  to  titfe  fte^Or  to  continue  the  te- 
dSBti  fn  fioaiessiioii ;   which  in  part  appears 
from  a  letter  #rote  by  the  pabbel  to  Charles 
8te#art,  writer,  dated  37th  April  176«,  and  re- 
ferrc>d  to  i«  the  inventory  snbioi|^  to  the  libel, 
ia  the  fbllowing  #ords:  ''Yesternight  I  ar 
rived  here,  after  k  very  trduUesottie  jabtit ;  kM 
SB  the  b^rolis  cotlld  not  be  got  togeth^^,  put  it 
oat  of  my  po#er  io  procure  an  order  for  our 
factor;  but  baron  Kennedy,  who  I  found  very 
knd,  and  seemed  tel  Syinpi»hi±e  fnnch  with 
tht  teda&fi'  tM,  gvr«  H  ds  bll  ^vMe  ^pinitm, 


that  they  should  sit  their  ponessions  ibr  this 
year,  and  that  all  justice  would  be  done  them'; 
and  thooght  they  should  take  a  proteat  against 
the  ftlctor'a  proceeding  in  a  body,  i  mean  the 
Mamore  and  Appin  tenants.  The  same  advice 
I  had  from  all  1  advised  with,  who  were  not  a 
few,  and  all  Were  of  the  same  mind^  that  th^ 
tenants  had  a  good  chance,  once  their  ailur 
came  before  tbe  barons." 

Upon  this  the  pannel  advised  with  eoonsef, 
how  the  tenants  might  be  kept  in-  possession 
till  the  Exchequer  term,  and  by  their  advice 
ap))lied  to  the  court  of  session  for  a  suspension 
of  the  removing;  and,  a  bill  of  suspension  hav- 
ing been  accordingly  presented,  a  sist  was  ob>« 
tained,  and  the  bill  ordained  to  be  answered; 
which  sist  was  intimated  to  Glenure,  upon  the  , 
pannel's  return  to  the  country :  but,  answer* 
having  been  thereafter  made  to  the  bill  by 
Glenure,  who  had  gone  to  Edinburgh  for  Chat 
purpose,  as  the  pannel  had,  through  ignorance 
oftM  forms,  carried  off  with  him  tbe  principal 
bHI  with  the  Sist  upon  it,  the  answers  were  ad- 
vised withont  the  bill,  and  tbe  bill  refused  by 
ap  interiocutor  the  5th  of  May  last. 

Upon  Saturday  tLfe  ^th  of  May,  Glenure  ref- 
tdrned  to  his  own  hous^  in  the  country  ;•  and 
so  soon  asrit  cam*  to  li^  poUflcly  known,  thAt 
th*  bill  of  suspensfom  Was  reftised,  aifd  that  upon 
Fridia^the  15th  of  May,  being  the  term-dlay, . 
GMftoure  WCS  to  eieesrfle  the  warratft  of  ejection 
against  the  tenants  of  Ardshiel,  it  was  reso!ved| 
^n  consequence  of  the  ad? ice  the  pabn^l  had 
got  fr6m  Edinbtrrgh,  that  the  tenants  should 
take  a  protest  ifgainst  Gleoore,  in  casd  h^ 
Shouhl  attempt  to  put  his  wdrra^t  of  eieclion 
in  execution ;  and  that  they  should  continue  m 
possession  notwithstanding  thereof,  till  such 
time  As  their  case  should  be  fuHv  heard  before 
the  barons,  and  that  their  directioni  shotfld  be 
ktiown. 

Accordingly,  in   p^oseentSod  of  this  plaii. 
upon  Tnesday  tbe  IStb  Of  May,  the  pannel 
wrote  a  letter  to  Aletander  Stewart,  writer  in 
Glenettie,  desiring  him  to  eome  and  act  as 
notary  to  the  protest  intended  td  be  iakeft 
against  Glenure ;  and  at  the  saaiie  tiiifi^  he  pre* 
vailed  Upon  two  gentlemen  of  chiracter  in  the 
neighboorbood,  viz.  John  Sleifrart  yonngef  df 
Ballachelisb,  and  James  Steita^t  younger  d^ 
Fasnaoloich,  to  Undertake  to  itttebd  aa  Wit- 
nesses, and  assist  at  taking'  the  prdtest ;  WtBe 
said  Alexander  Stewaft,   the  notary,  having 
happened  to  be  out  Of  the  way,  wh^  ihe  pad- 
nel's  servant  went  to  his  bbuse,  Snd  this  bat- 
ing been  notified  to  the  pannel  upott  the  nddrti- 
ibg  tif  Thursday  the  14th  of  MAy  list,  (the  daf 
on  which  Glenure  was  murdered)  he  dispatched 
a  servant  of  bis  own  very  eatly.  With  A  Wttef  td 
Charles  StewaH,  writer  at  Anchiotour,  lAforift* 
ing  him  Of  the  disSpfiointntent  he  had  inet  Wi|h 
iy  the  absence  of  the  notary  to  whom  he  hkd 
first  wrote,  and  desiring  him  (the  said  ChitlMIJ 
to  coihe  to  bis  bouse  with  all  possible  estpedi- 
tion  that  night,  in  d4^d«r  to  act  as  noUry  tit  thd 

protest  intetided  Id  bA  UkdA  AgtioMt  Olehtirtdr 

nitttday. 
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Id  this  ■ituttion  matters  stood  upon  Than- 
dsjT  the  14Ui  of  May  lost,  being  the  day  upon 
which  this  most  execrable  manler  was  ooiu- 
-mttted ;  aod  therefore,  the  facts  prefioiis  to  the 
murder  heiog  adiosted,  1  shall  now  proceed  lo 
consider  the  evidence  which  hat  been  broai^^ht 
for  proving  both  branches  of  the  libel ;  l8t» 
That  the  murder  was  committed  by  the  hands 
of  Allan  Breck;  and,  Sdly,  That  it  was  com- 
mitted in  consequence  of  a  previous  conspiracy 
beCwizt  him  and  the  pannd. 

And  here  it  is  highly  necessary  that  yen 
should  be  greatly  on  your  guard,  to  distinguish 
accurately  between  the  facts  charged  against 
the  pannel,  and  those  charged  against  Allan 
Breoc;  which  is  the  more  necessary,  as  in 
the  libel  the  facts  are  so  intermixed,  that  it 
is  no  easy  matter  to  distinguish  the  one  from 
the  other.  And  though  I  must  admit,  that  the 
learned  gentleman  on  the  other  side  has  been 
very  candid  in  summing  up  the  evidence ;  yet 
I  could  have  wished  he  had  been  OMNie  careful 
to  distinguish  the  proof,  so  far  as  it  relates  to 
the  different  pannels  chaigrd  in  the  libel. 

With  regard  to  the  first  question,  concerning 
the  ffuflt  of  Allan  Breck,  I  shaU  not  take  up 
much  of  your  time;  for,  though  it  is  incum- 
beut  upon  the  prosecutor  to  prove  that  the 
murder  was  committed  by  the  hands  of  AUan 
Breck,  yet  it  is  not  absolutely  neoessary  for 
the  pannel  to  maintain  the  innocence  of  that 
person  ;  as  it  is  of  no  importance  for  the  prose^ 
cutor  to  prove  that  the  murder  was  committed 
br  Allan  Breck,  unlem  he  shall  also  prove  that 
-  the  pannel  was  accessary  to  it 

And  therefore  I  shall  very  shortly  stale  the 
objections  against  this  part  of  the  evidenoe, 
leaving  it  to  your  own  consciences  to  determine 
you,  how  far  the  evidence  brought  by  the  pro- 
•ecnter  is  sufficient. 

And  the  first  circumstance  charged  in  the 
libel  is,  •«That,  upon  Monday  the  11th  of 
May,  Allatt  Breck  having  been  informed  that 
Qlenure  had  gone  that  day  to  Lochaber,  and 
was  to  return  by  the  ferry  of  Ballacbelish  upon 
the  Thursday  after,  he  had  laid  aside  his 
French  dotbes,  which  were  remarkable,  and 
bad  disguised  himself  in  a  black  coat  aod  trow- 
aers  belonging  to  the  pannel,  with  an  intention 
to  commit  the  murder." 

But,  in  the  first  place,  it  is  not  proved,  that, 
upon  Monday  the  11th  of  Hay,  Allan  Breck 
bad  been  psirticularly  informed  of  Glenure's 
motions;  for  though  it  does  iod<;ed  appear, 
from  the  depositions  of  some  of  the  witnesses 
referred  to  by  the  prosecutor,  that  Allan  Breck 
bad  heard  of  Glennre'a  having  set  out  that  day 
ibr  Lochaber,  yet  it  does  not  appear  that  he 
bad  got  any  informatioa  what  road  he  was  to 
take,  or  at  what  time  he  was  to  return :  none 
of  the  witnemes  have  said  so,  and,  in  cases  of 
this  nature,  no  fact  ought  to  be  prssumed 
without  proper  evidence. 

Sdly,  Though  it  is  proved  that  Allan  Breck 
didchange  bia  ctothes  upon  the  day  libelled, 
yet  it  is  not  natural  from  thence  to  presume, 
that  this  wu  done  with  an  intention  to  com- 
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mit  the  murder.  It  dearly  appears,  from 
the  deposttioDS  of  the  witnesses  relative  t» 
this  article,  "  That,  u^  former  occasions, 
Allan  Breck  had  been  m  use  of  laying  aside 
his  French  dotbes,  and  putting  on  the  drem 
of  the  country."  And,  in  particular,  it  is 
proved  by  the  depodtkHW  of  the  three  Blacoolls, 
(who  cannot  be  said  to  have  been  partid  for 
the  pannd)  "  That  he  had  on  these  very  clothes 
bekmging  to  the  pannel,  when  he  went  to  Raa- 
noch  in  the  month  of  April  last  :'*  aod  there- 
fore, as  it  was  no  new  thing,  but  a  common 
practice  of  AUan  Brock's  to  lay  ande  his  French 
clothes,  and  put  on  the  dress  of  the  country,  it 
is  wrong  in  the  prosecutor  to  lay  hoM  of  this 
drcumstance,  which  is  in  itsdf  mnoocot,  and 
to  wrest  it  into  an  argument  agdnst  the  pannd ; 
espetiially  as  it  appears  from  the  depodtions  of 
the  same  three  witnesses,  *'  That  Allan  Breck 
wrought  with  them  in  the  potatoe-fidd  the 
greatest  nart  of  that  afternoon  upon  which  be 
came  to  toe  panners  house,"  which  was  a  ver  / 
naturd  reason  for  biying  aside  his  French 
dotbes,  as  not  beug  proper  for  that  purpose. 

The  next  drcumstance  charged  against  Allan 
Breck  is,  *<  That,  tor  some  daya  before  the 
murder  happened,  he  had  hovered  near  to  the 
ferry  of  Ballacbelish,  at  which  it  was  known 
Glenure  was  to  pass;  that,  during  that  period, 
be  had  been  twice  at  the  house  otBallaclidisb, 
twice  at  the  house  of  Glenoo,  and  once  at  the 
house  of  Cdlart." 

But,  in  the  first  place,  it  is  not  proved,  that 
Allan  Breck  knew  that  Glenure  was  to  pass  at 
the  ferry  at  Bdlachelish ;  and  therefore  it  is 
ridiculous  to  talk  of  hovering  or  lying  in  wdt, 
when  it  was  not  known  at  what  ferry  Gleoore 
was  to  pass. 

Sdly,  If  Allan  Breck  had  known  that  the 
defunct  was  to  pass  at  Ballacbelish,  and  had 
intended  to  lie  in  wait,  he  would  hare  kqit 
dose  at  Ballacbelish,  and  would  not  have  ffone 
either  to  Callart  or  Glenco,  which  are  eadi  of 
tbem  at  three  miles  distance,  the  first  on  the 
north  ude,  and  the  otiier  on  the  south  dde  of 
the  ferry.  It  is  much  more  naturd  to  pre- 
aume,  that  Allan  Breck  went  to  these  places 
with  an  intention  to  vidt  his  friends  who  lived 
there.  And  this  is  another  instance  where  the 
prosecutor  wrests  a  drcumstance,  whidi  is  in 
Itself  innocent,  into  an  argument  agamst  the 
pannel. 

The  tliird  and  strongest  drcumstance  agdnsi 
Allan  Breck  is,  *'  That  he  abaconded  that  very 
night  upon  which  the  murder  happened,  and 
left  the  country  soon  thereafter." 

But  this  ciroumsUmce  has  been  in  like  man-, 
ner  obviated  by  the  proof  brought  in  behalf 
of  the  pannel.  It  is  dearly  proved,  that, 
in  the  year  1^5,  Breck  was  a  soldier  in  the 
regiment  commanded  by  cdooel  Lee ;  that, 
immedntely  after  the  battle  of  Preston,  he  de- 
sorted  to  the  lebds;  that  he  remained  with 
them  till  they  were  happily  defeated  at  the 
battle  of  Colloden ;  and  that,  since  tha|  time, 
he  had  been  in  the  French  service  2  and  thene- 
fore,  ad  Bmk  must  ha? •  leresccn,  thaty  \ 
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the  innrder  of  Olennre,  a  rery  ttrict  searah 
would  be  made,  it  wai  ?ery  natural  for  bim, 
thotigh  laDoeent,  to  tbooond  aod  lea?e  the 
comitry,  and  aceordin^y  it  appean  from  the 
proof,  that  he  g^?e  this  aocoaot  of  the  matter 
to  ererj^  penon  whom  he  had  occasion  to  con- 
vene with  apon  that  subject ;  and  therefore,  as 
this  circumstance,  at  well  as  all  the  rest,  may 
utorally  bear  a  construction  faTouraUe  for  the 
paooel,  it  is  wrong*  in  the  prosecutor  to  put  a 
bad  ccDSlruction  upon  an  action  which  will  na- 
tttnlly  bear  a  good  one. 

The  only  other  material  circumstance  from 
whicb  the  guilt  of  Allan  Breck  is  inferred,  is, 
that,  before  the  murder,  he  had,  upon  difierent 
oocasions,  used  threatening  or  resentful  expres- 
SODS  a^inst  the  defunct :  but,  as  it  seemed  to 
be  admitted  by  the  learned  gentleman  on  the 
olber  side,  that  expressions  alone  were  not  suf^ 
fident  to  infer  the  crime,  1  shall  ha?e  occasion 
to  consider  more  particularly  the  effect  of  such 
expressioos  under  the  second  branch  of  my  ar- 
mament, whicb  preperly  relates  to  this  pannd. 

And  whatever  mav  be  your  opinion  with  re- 
gard lo  Allan  BrecK,  I  must  humbly  contend, 
that  there  is  no  sort  of  Ofidence  that  the  pannel, 
now  at  the  bar,  was  in  any  previous  conspiracy 
to  commit  tbia  heinous  murder ;  and,  as  fkr  as 
tbe  nature  of  the  thing  could  admit  of  it,  the 
paooel  has  proyed  the  improbability  of  his 
beiag  any  way  accessary  to  it. 

In  tbe  first  place,  tbe  character  of  the  pannel 
goes  far  to  protect  him  from  any  suspicion  of 
Ibis  kind.  Though  that  part  or  the  endence 
was  not  taken  down  in  writing,  yet  he  has 
proved  by  witnesses,  beyond  all  exception,  and 
ciD  ap^  to  your  own  consciences  for  the 
troth  of  it,  that  Lis  character  in  private  life  was 
never  stained  by  any  dishonourable  action.  Is 
it  possible  then  to  believe,  that  one  of  such  a 
diaraeter  ean  at  once  plunge  himself  into  the 
deepest  guilt,  by  committing  the  crime  of  as- 
•■MnatNMi*  which  is  of  all  others  tbe  most 
shockingto  human  natare? 

Sdly,  The  ^nel's  gntlt  it  still  the  more  im- 
probable, aa  he  ooold  not  possibly  propose  any 
benefit  by  it  He  was  a  man  or  too  good  nn- 
derstaadmg,  not  to  see  that  Glennre's  place  as 
factor  would  soon  be  supplied ;  that  the  strict- 
er scarab  would  be  made  for  the  authors  of 
this  enennotto  crime;  and  that  hia  family,  as 
being  nearly  connected  with  the  forfeited  per- 
son, wdnid  be  first  suspected:  is  it  possible, 
that,  in  such  cireomstances,  it  could  enter  into 
the  imagination  of  the  pannel,  to  commit  a 
crime  of  ao  black  a  natare,  when  he  couldnot 
oaly  reap  no  benefit  bj  it,  but  when  it  behoved 
neoessaiily  to  involve  bis  own  family  in  inevite- 
ble  distress  and  ruin  ? 

But,  3dly,  There  is  another  cireumstance 
which  rendeis  it  incredible  that  the  pannel 
cottkl  have  been  in  any  previous  conspiracy  to 
eommit  this  murder ;  for  it  is  dearly  proved, 
that  at  that  /very  time  he  was  pursuing  quite 
oontiary  measifres;  that  he  had  provided  him- 
self, and  waa  endeavouring  to  provide  the  other 
,  IB  eUnr  poBscisiona ;  and  it  is  further 
S 


proved,  not  only  by  verbal,  but  also  by  irritten 
evidence,  which  cannot  lie,  that  hia  —* — '- — 


was  to  proceed  in  a  legal  way,  by  taking  a 
protest  against  Glenure  upon  the  term-day,  m 
case  be  should  attempt  to  pot  his  removing'  in 
execution.  This  is  clearly  proved  by  the  pan- 
nePs  letter  to  Charles  Stewart,  the*  notary, 
dated  tbe  14th  of  May,  being  that  very  day  on 
which  Glenure  was  murdered:  which  letter 
ought  to  have  the  greater  weight,  as  it  is  not 
produced  by  the  pannel,  but  by  the  prosecutora, 
the  same  having  been  recovered  by  then  out 
of  Charles  Stewart's  hands. 

In  this  letter  (which  greatly  deserves  yont 
attention)  the  pannel  writes  to  Charles  Stewart, 
That,  by  the  negligence  of  his  servant,  he  had 
been  disappointml  of  tbe  notery  be  first  intend- 
ed, *'  which  he  reckons  a  very  great  misfor* 
tune."  And  then  the  letter  concludes  in  these 
words:  "  The  next  best  thing  I  can  think  of 
is,  that  you  be  here  this  night,  without  fiul,  if 
you  should  hire  a  horse ;  as  every  thing  most 
go  wrong,  without  a  person  can  act,  and  that  I 
can  trust.  This  is  such  a  tie  upon  all  the 
members  of  our  family,  that  Til  press  yon  no 
further,  but  do  depend  on  seeing  yon  once  this 
night." 

It  is  indeed  true,  that  this  letter  does  not 
particularly  mention  that  the  panners  intention 
was  to  take  a  protest  against  Glenure;  bat 
then,  this  is  fully  explained  by  tbe  depositiona 
of  the  witnesses,  particularly  by  tlie  oath  of 
Charles  Stewart,  who  deposes,  «*Thathe'ra- 
ceived  a  second  letter  from  the  pannel,  of  date 
the  14th  of  May,  desiring  him  to  attend  the 
next  day  at  the  ejection  t  but  he  declined  the 
same,  oecause  be  did  not  care  to  disoblige 
Glenure." 

This  is  further  confirmed  by  the  oath  of 
John  Beg  Maocoll,  the  person  who  earned  the 
letter,  who  deposes,  "  That,  upon  Thursday 
the  14th  of  May  last,  the  pannel  gave  a  letter 
to  the  deponent,  to  be  delivered  to  Charles 
Stewart,  notary  public  at  Maryburgfa  ;  and 
told  tbe  deponent,  that  the  letter  was  to  make 
or  cause  Charles  Stewart  come  to  the  country 
of  Appin  to  protest  against-  Glenure,  in  case 
he  had  not  a.  sufficient  warrant  to  remove  tbe 
tenante  of  Ardshiel:  that  the  pannel  desired 
the  deponent  to  make  all  possible  dispatch, 
and  desire  John  Breck  Maccombie  at  Kin- 
telUne»  and  John  More  Maccoll,  servant  to  the 
pannel,  who  was  then  at  KintaHine,  to  finry 
the  deponent,  from  Kintalline  to  Onich,  being 
UHtcb  shorter  than  the  ferry  of  Balhichelisb : 
that  he  sat  out  from  Aucharn  about  7  or  8 
o'clock  in  the  morning,  and  made  all  the  dis- 
patch he  could  to  Fort  William,  where  be  ar- 
rived about  twelve  o'clock.  Deposes,  that, 
when  he  camit  to  Fort  William,  he  delivered 
the  letter  he  got  from  the  pannel  to  William 
Stewart,  •merehant  in  Maryburgh,  who  told 
him  that  Charles  Stewart  the  notary,  was  not 
at  home,  be  having  gone  to  the  braes  of 
Lochaber  in  tlie  morning ;  and  told  tbe  depo- 
nent, that  he,  the  said  William,  had  vhnote  to 
the  pannel  in  the  morniog,  and  that  there  was 
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•Ji9tary  Mon|r  v^*<^  Olraare/who  woold  wrte 
.||ie.piMinel,  as  well  AS'Glenure." 

Mdii  is '.further  proved,  that  the  paonel  bad 

re  «o  fiir  as  to  provide  proper  witncvsea  to 
preaent  at  taking  that  protest,  as  appears 
i'rom  the  deposition  of  John  Stewart  younger 
of  Ballacbelish,  who  deposes,  <>That,  in  the 
ilime  of  the  spring  circuit  in  this  place,  in 
May  last,  he  svas  sunonioned  to  be  of  toe  jury ; 
but,  at  the  earnest  request  of  the  paon^,  that 
he,  the  deponent,  should  be  present  with  a  no- 
tary at.tbe  reiPDvinsf  of  the  tenants  frooi  the 
estate  of  Ardshiel,  oe  was  going  on  that  er- 
•raad,  io  the  paqnePs  bouse ;  but  returned  to 
Appin,  upon  bearing  of  the  murder  of  Glennre 
cooavitted  that  day. 

And  this  observation,  thai  the  pannel  had  at 
tkiattme  no  thoughts  of  the  execrable  murder 
of  wh'xb.lie  is  now  accused,  is  further  confirni^ 
led  from  William  Stewart's  letter  to  the  pannel, 
datod  the  same  14th  of  May,  recovered  by  the 
pntsecntors  from  out  of  the  paonel's  reposito- 
nea*  which  concludes  in  the  following  words: 
'*:l  .find  Glenure  has  a  mind  to  eject  the  te- 
nants ;  but  they  ought  to^be  deaf  to  it,  and,  at 
idl  risks,  keep  possession,  as  they  are  in  good 
hands,  as  it  must  end  in  the  exchequer;  so  that 
I  beg  they  keep  possession :  as  there  will  be 
no  troops,  they  ought  to  repel  force  by  force, 
and  ta)(e  their  hazard  of  the  consequences ;  as 
it.oaa  beoo  more  than  violent  profits,  which  b 
often  modified  in  inferior  courts,  beHdsa  the 
tscbequer,  who  will  insist  for  no  aoch :  their 
chief,  design  being  to  have  a  sett  of  peaceable 
Imantry ,  and  a  well-paid  rent :  so  that  the  peo- 
ple oo^t  to  be  assured  they  will  be  sapported 
«s.  far  as  law  will,  which,  no  dottbt|  must  de- 
termine in  their  favours." 

From  the  depoaittons  of  these  witnesses, 
joined  with  the  letters  which  have  been  read 
in  your  preaeoce,  it  is  incontestably  proved, 
that  the  plan  concerted  between  the  pannel 
and  his  friends  went  no  further,  than  to  take  a 
protest  against  Glenure,  in  case  be  should  at- 
tenpt  to  execiile  his  warrant  of  ejection  against 
the  tenants )  or,  at  furthest,  that  the  tenants 
abould  continue  in  possession  notwithstanding 
the  itarrant,  and  ro0  the  risk  of  violent  profits. 
And  it  is  of  great  importance  in  the  fnreseot 
ai;gu»ent^  that  these  t  wu  letters  are  dated  upon 
the  morning  of  that  very  day  on  which  the 
nnider  happened ;  a  circumstance  utterly  in- 
•onsistent  with  the  libel,  which  has  no  other 
footing  to.  stand  upon  than  this,  Tliatthe  pan- 
nel and  Ailan  Breck  had  concerted  the  murder 
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vkws  to>  the  time  when  Allan  Breck  changed 
I  dothes,  which,  as  baa  been  abeady  obscrv- 
«d«was  four  daya  before  the  murder. 
'  Amklst  such  glaring  improbabilities,  it  would 
jrcquire  tlie  strongest  evidence  to  convict  the 
aannel.  And  this  leada  me  to  consider  the 
«eveial  focts,  aooordiog.  to  the  ordea  in  which 
they  are  laid  jn  the  indi<^nient. 

Ami  thie  first  thing  charsed  in  the  libel  is, 
tk|it  the  pannel  had .  conceived  an  unjust  re- 
efeDtment  egainat  the  defunct,  for  three  difler- 
Uty  Because  be  had  acoepted  the 


Dwtory  of  tbe^^nlate  of  Ardshiel ;  jliidl^.  Be- 
cause  he  had  i:en90tcd  him  from  the  htm  of 
Gtenduror;  and  ddly.  Because  that,  in  the 
month  of  April  1752,  be  had  taken  measures 
for  removing  pertain  other  persons,  who  were 
tenants  and  possessors  of  that  estate. 

The  first  is  clearly  disproved  by  letters  and 
discharges  under  the  band  of  the  deceased, 
whicfl  have  beep  read  in  your  presence ;  aod 
from  which  it  appears,  that,  for  several  years 
ailer  tbCvdate  of  |he  factory,  the  deceased  and 
the  pannel  were  in  perfect  good  terns ;  and 
that  Glenure  had  such  confidence  ih  the  pao- 
nel, that  he  had  empk>yed  him  to  oplil't  the 
redis  from  theptber  tenants. 

The  second. ground  for  resentment  is  dis« 
proved  by  the  ciath  of  Alenmder  Stewart  of  lu- 
aernahvle,  who  deposes,  **  That  the  time 
when  the  pannel  removed  from  Gleoduror,  he 
told  the  deponent,  that  he  had  ^ad  a  meeting; 
with  Ballieveolan,  and  that  there  was  a  com- 
promise betwixt  them :  that  he  did  not  bear  of 
any  warning,  but  that  he  removed  voluotsHly." 

And  therefore  the  only  ground  of  resent- 
ment whioU  remains,  is,  that  the  defunct  btd 
taken  measures  for  removing  some  of  the  other 
tenante  of  the  eatate,  as  at  the  term  of  Whit- 
sunday last :  and  though  it  may  be  true,  that 
the  pannel  baa,  upon  diffbrent  occasions,  coai* 
plained,  in  strong  terms,  of  the  hardshiit  of  re- 
moving these  tenants ;  yet  it  is  impossible  to 
believe,  that  so  trifling  a  cause  of  ressotmeot 
oould  have  so  strong  an  effect,  as  to  posh  oa 
the  pannel  to  the  barbarous  murder  ii^  whidi 
he  is  now  accused ;  more  especislly,  whea  it 
is  considered,  that  be  ia  noways  related  toaoy 
of  these  tenants,  and  that  none  of  them  are  so 
much  as  of  thesaoie  name. 

The  prosecutor  haabeen  pleased  to  lay  great 
stress  upon  certain  foolish  expressions  alleged 
to  have  been  used  by  the  pannel  upon  the  sub- 
ject of  theae  removmgs. 

It  must  occur  to  every  man,  how  eztreoiely 
dangeroua  a  proof  of  tnis  kind  is:  them  are 
very  few  witnesses  who  can  repeat  exactly  the 
particulars  of  .any  oonvenation,  and  still  fewer 
who  can  recollect  Ibese  particulars  at  aay  dis- 
tance of  time.  In  such  casea,  much  may  de- 
pend upon  the  tone  /of  voice,  or  gesture  of  the 
pecaoo  who  apeaks  ;  and  the  variation  of  a  cir- 
cumstance may  alter  the  meaning  of  the  whole 
expression. 

Besides,  there  is  an  obvk»us  disadvantige 
.which  this  pannel  labours  under,  and  of  wbicfa, 
tn  the  present  case,  he  has  no  amall  reason  to 
complain ;  which  is,  that  the  particular  ex- 
pressions charged  against  bim  are  not  taken 
■into  the  libel,  neither  are  the  circumstances  of 
time  and  place  mentioned ;  by  which  the  pan- 
nel is  deprived  of  the  opportunity  be  ought  to 
have  had  of  bringing  a  contrary  proof,  if 
the  particular  expressiona  were  known  to  the 
prosecutor,  it  wax  but  just  that  tbev  should 
have  been  taken  iote  the  libel;,  and,  oo  the 
other  hand,  if  they  were  not  known,  no  soob 
thing  ought  to  have  been  at  all  mentioned. 

Aadindeed,  with  regard  to  aome  of  the  ex* 
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pmriaos,  it  is  iin|MMMible  to  believe,  that  the 
peonel  uied  the  words  deposed  to  Uy  tlie  wit- 
nesses. Thus,  in  particonr,  the  stroogest  ex- 
preosioD  is  tbst  deposed  to  by  Jobo  Maocoll 
tbe  boamao,  wbo  deposes,  "  That,  alxnit  two 
years  ago,  be  beard  the  paonel  say,  that  be 
woold  spend  a  shot  on  ulenure,  thoug^h  he 
went  on  bb  knees  to  the  window  to  fire  it." 
Bui  aa  this  expression  is  onl  v  deposed  to  by 
one  witness,  who  seems  to  bare  been  abuo- 
dantly  forward  in  deposing  against  tbe  pannel ; 
so  it  IB  utterly  incredible,  that,  at  the  time  de- 
posed to  by  this  witness,  thefmnuel  would  have 
need  this  expression ;  as  it  is  clearly  proved, 
by  tbe  depositions  of  the  other  witnesses,  that 
tb«  deceased  and  the  pannel  were  then  in  strict 
fiiendsfaip  together ;  and  that  at  that  time  the 
deceased  bad  suob  confidence  in  the  pannel, 
that  be  was  then  employing  him  as  sub- factor 
upon  Ibis  estate. 

It  woold  be  rery  tedious*,  and  is  unneces-, 
nry^  ftr  me  to  make  particular  observations 
upcNi  tbe  other  expressions  deposed  to.  by  tb« 
several  witnesses;  at  the  same  time  it  is 
scarcely-  possible  for  me  toiecollect  then,  as  I 
bad  no  opportunity  to  know  them,  till  they 
were  deposed  to  by  the  witnessea  themselves., 
It  is  sufficient  for  me,  in  general,  to  observe, 

*  It  is  represented  in  tbe  <  Supplement,'  t]^a< 
in  soaie  par|  of  this  argument  (p.  960,  line  15 
of  tlie  report  of  the  trial  referred  to  iu  the 
*'.  Supplement)'  Alr^  Brpwn  was  interrupted  by 
Duncan  Campbell  of  South«Hall,  one  of  the 
jury,  wbo  said  aloud  to  bim,  **  Pray  Sir,  cut 
short;  we  have  eneugh  of  it,  and  ere  quite 
tired;    the  trial  having  lasted  long:'^  upon 
which  the  author  of  the  Supplement  remarks : 
*'  This  unprecedented  exclamatorv  interruption 
disooocerted    Mr.  Brown,  shocked   the  au- 
dienceysnd  showed  plainly  the  settled  minds 
of  some  folks,    it  is  very  true,  that  the  trial 
bad  lasted  long.    But  who  were  they  that 
lengthened  it  so  much?  Surely  not  the  pan- 
nel's  lawyers  and  witnesses:  for  the  deposit 
tions  of  the  witnesses  for  the  prosecutors  take 
up  103  pages,  whereas  those  for  the  pannel 
only  8  pages ;  and  the  Lord  Advocate's  speech 
to  the  jory  against  the  pannel,  filb  up  78 
pages;  .but  that  of  Mr.  Brown  for  bim,  only 
51 :  80  that  in  this  long  diet  of  the  court,  nine 
hours  at  least  of  the  time  spent  was  employed 
bv  tbe  prosecutors /or  one  hour  by  the  pannel. 
How  little  reason  then  had  South-ball  to  be- 
have so  inhumanely,  and  do  a  thing,  I  hat,  I 
am  told,  never  happened  before  in  a  court  of 
justice !  One  or  two  m<Hre  of  tbe  jury  spoke  on 
tliis  extraordinary  occasion ;  but  whether  se- 
conding or  opposing  South-hairs  motwo,  was 
not  then  d'lsttnctly  beard  by  many.    It  seems 
to  be  agreed  npon  now,  that  it  waa  to  desire 
Mr.  Brown  to  proceed ;.  which  be  did,  afler 
expressing  his  concern  for  having  been  thus 
interrupted;  it  being  a  check  that  behoved  to 
affect  bis  aiWr-pIeading,  and  make  him  foiget 
to  take  notice  of  some  things  that  he  would 
otherwise  have  done.*' 
VOL.  XIX. 
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tliat  some  of  them  may  bear  an  Innocent  mean* 
iog ;  that  others  of  them  appear  to  have  been 
uUered  wh^n  the  pannel  was  in  drink ;  and 
that  none  of  them  are  so  strong,  as  that  de- 
posed to  by  the  bouman,  which  has  been  al- 
ready answered. 

And  though  it  should  be  admitted,  that  the 
pannel  bad,  upon  difl^erent  occasionii,  expressed 
himself  foolishly  in  terms  which  implied  re- 
sentment against  tl^e  defunct;  yet  this,  by  it- 
self, is  by  no  means  sufficient  to  prove,  that  the 
pannel  was  accessary  to  the  murder  which  af- 
terwards happened. 

And  here  I  have  only  to  app«il  to  your  own 
hearts,  and  ask,  bow  often  you  have  heard  re- 
sentful expressions  thrown  out  in  conversation, 
where  you  were  yourselves  conscious,  that  no- 
thing was  seriously  intended:  and  though  it 
may  be  true,  that  such  expressions  may  serre 
as  a  weight  in  tbe  scale,  with  other  ciroom- 
stances.  To  convict  the  pannel ;  yet  this  holda 
only  where  these  other  circumstances  cannot 
naturally  admit  of  an  innocent  construction, 
but  cannever  apply  to  the  present  case,  wbere^ 
I  am  hopeful,  1  shall  be  able  to  shew,  that  the 
other  circum&iances  proved  against  the  pannel 
have  po shadow  of  relevancy  in  them. 
'  .  At  the  same  time,  it  is  a  circumstance  o^ 
some  weight  in  the  present  case,  to  take  off  the 
•  effect  of  these  expressions,  tliat  it  is  not  pre- 
tended, that  the  murder  was  committed  bv  the 
pannel;  on  the  contrary,  the  libel  sets  forth* 
that  the  murder  was  committed  by  the  hands 
of  Allan  Breck :  and  however  it  may  be  true^ 
that  expressions  importing  resentment,  proved 
against  the  pannel,  may  go  far  to  presume 
guilt,  where  none  other  is  condescended  on  as 
Uie  actor  and  perpetrator  of  the  murder ;  yet 
that  will  neways  apply  to  tbe  present  case, 
where  the  very  libel,  upon  which  the  pannel  is 
accused,  sets  forth,  that  the  murder  was  not 
committed  by  tbe  pannel,  but  hy  another. 

Tbe  aeco^  fact  charged  in  the  libel,  is 
founded  on  a  concert  supposed  to  have  been 
entered  into  betwixt  the  pannel  and  Allan 
Breck,  upon  Monday  the  11th  of  May;  in 
consequence  of  which  concert,  it  is  alleged,  tbn 
murder  happened.  But  as  the  prosecutor  has 
brought  no  evidence  of  any  such  concert,  or 
that  Allan  Breck  and  tbe  pannel  had  any  con- 
ference whatever  upon  the  subject  that  day  ; 
so  it  is  proved,  as  strongly  as  tbe  nature  of  tna 
thing  can  admit  of,  by  the  prosecutors.  Own 
witnesses,  that  no  such  thing  could  possibly 
bare  been  concerted  that  day.  The  sum  of 
the  evidence  relative  to  this  matter,  is,  that 
Allan  Breck  came  to  the  pannel  upon  Monday 
the  11th  about  mid-day,  tqe  jiannel  being  then 
sitting  in  a  field  of  potatoes,  in  company  with 
three  of  his  servants  :  that,  after  they  had  sit 
for  a  quarter  of  an  honr  together,  a  message 
came  from  Mr.  Campbell  of  Airds,  desiring 
the  pannel  to  come  to  him  at  Keil,  which  is 
about  two  miles  distant  from  the  pannePs 
house :  that,  in  consequence  of  this  messaare, 
be  immediately  went  to  Keil,  leaving  Allan 
Breqk  with  his  servanta:  that  bo  remained 
Q 
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with  Airds  all  that  aftemooo,  and  did  ool  re- 
torn  to  his  own  house  till  late  at  night,  the  im- 
mily  being  then  at  sopper,  and  several  stranffers 
along  with  them :  that  the  panne!  and  Allan 
Bredc  had  no  oooFersation  together  in  prifate 
that  night :  that  they  slept  in  separate  places, 
and  that  the  pannel  had  left  his  house  next 
morning,  before  Allan  Breck  ffot  out  of  bed. 

As  this  is  a  very  materiaTcircuaistanoe,  in 
respect  it  is  admitted  upon  all  hands,  that  this 
was  the  only  occasion  the  pannel  and  Alhm 
Breck  had  of  conversing  together,  between 
Glenure's  return  from  Edinburgh ,  upon  Satur- 
day the  9ih,  and  the  murder,  which  happened 
upon  the  Thursday  thereafter,  I  must  beg 
leave  to  resume,  particularly,  the  evidence  on 
.  this  head. 

John  More  Maccbll  deposes,  **  That,  upon 
Monday  the  Uth  of  May  last,  he  saw  Allan 
Breck  come  to  Aacham,  dressed  Jn  his  louff 
dotfaes,  and  cane  directly  where  the  pannel, 
Allan  his  son,  John  B^  Maccoll,  and  the  de- 
ponent were  coveriiq^  potatoes:  that,  when 
Allan  came  up,  they  were  resting  themselves, 
and  sitting  by  one  another :  that  Allan  Breck 
nt  with  them ;  and  all  the  conversation  the 
deponent  observed,  consisted  in  some  questions 
about  the  welfare  of  the  people  of  Glencrearan ; 
and  that  he  did  not  observe  tne  pannel  have  any 
private  conversation  with  the  said  AUaki  Breck  ; 
for  that,  a  very  little  time  after  Allan  Breck's 
arrival,  the  pannel  had  a  meaaage  to  meet  Mr. 
Campbell  of  Airds  at  Keil ;  and  that  this  hap- 
pened after  mid-day :  that  the  pannel  imme- 
diately, upon  receiving  the  above  message, 
went  away,  in  order  to  meet  Airds ;  and  that 
nobody  went  abng  with  the  pannel,  AUan 
Breck  having  stayed  with  them.^' 

John  Beg  Maccoll  deposes,  **That  when 
Allan  Breck  came,  upon  the  1 1th  of  May  last, 
to  Aacham,  the  pannd  was  seeing  the  depo- 
nent, John  More  Maccoll,  and  Ooogal  Mac- 
coll, working  at  potatoes ;  and  that  Allan 
Stewart,  the  panners  son,  was  likewise  there : 
that,  when  Allan  Breck  came,  they  were  all 
sitting  together ;  and  that  he  seated  himself  by 
the  pannd,  and  had  some  conversation  in  Eng- 
lish, which  the  deponent  does  not  understand. 
Deposes,   that  Charles  Stewart,  son  to  the 

pannel,  and Stewart,  daughter  to  Fasna- 

doich,  came  to  Aucham  from  Fasnacloich  a 
little  after  the  said  AUan  Breck."  And  farther 
deposes.  <<  That  when  Allan  Breck  came  back, 
UDon  Monday  the  11th  of  May  last,  to  the 
place  where  the  pannd,  deponent,  and  others, 
were  covering  potatoes,  as  above,  they  had  sit 
together  bnt  for  abont  a  quarter  of  an  hour, 
when  the  deponent  went  to  work  at  potatoes  at 
a  greater  distance;  and  before  he  went  away, 
heard  a  message  had  come  for  his  master  to 
meet  Airds  at  Kdl,  and  heard  his  master 
speak  of  going  there ;  but  when  he  went,  or 
who  went  along  with  him,  the  deponent  does 
not  know:  that  the  deponent  continued  work- 
ing at  the  potatoes  till  the  evening,  and  the 
Oanhel  was  not  come  home  when  he  came  from 
lis  work :  that  the  pannd  came  home  at  bed- 
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lOoogal  Maccoll  depones,  ^*  That  when  the 
deponent  came  home  from  the  wood,  upon 
Monday  the  11th  of  May  last,  the  paand  was 
not  at  home,  and  the  deponent  was  told,  he  wae 
gone  to  &dl,  to  meet  the  hard  of  Airds;  and 
that  the  deponent  had  gone  to  bed  before  the 
pannd  came  home  that  night;  and  that  early 
upon  Tuesday  mornmg,  when  the  deponent 
got  tfp,  he  saw  the  pannd  without,  who  told 
him,  that  he  was  gomgioAppui's  house;  and 
that,  to  the  deponent* sknowledge,  Allan  Bceck, 
or  the  pannd^s  sons,  were  net  men  up :  that  be 
saw  the  jpannd  go  towardo  Lettershuna,  where 
Appin  hves:  Deposes,  that  Altan  Breck  kft 
Aucharn  before  the  pannd  returned  from  Let* 
tershuna." 

Katharine  MaoodI  depooes,  ^  That  ^  pan^ 
nd  went  in  the  aflemoon  of  the  day  (vis.  Uth 
May)  to  Keils,  to  meet  Mr.  Campbdl  of  Airde  ; 
and  that  it  was  late  at  night  before  he  came 


when 
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;  but  that  the  family  had  not 
the  pannel  oame  home;  and  ti 
pannd  supped  m  company  with  Alhm  Brack 
Stewart,  ranadoich's  daughter,  and  Arolu- 
bahl  Cameron,  nephew  to  Fasnadoieb,  and  the 
pannel's  family.'* 

Archibald  Cameron  deposes,  **  That,  npon 
Mo«iday  the  Uth  of  May  test,  thedepoMnt 
came  mm  Fasnaddch's  house  to  the  pannd*8 
house,  after  mid-day:  that,  some  little  time 
after  he  came  there,  he  saw  Allan  Breck 
Stewart:  that  the  pannel  was  not  at  \ 
when  the  deponent  came  first  there,  hut 
home  before  night>ftill:  that  the  depQ 
pannel,  Allan  Brack,  apd  the  fiimily,  sat  in  one 
room,  and  supped  together :  that  he  did  not  ob- 
serve AUan  Breck  and  the  pannd  apeak  in 
private  that  nieht:  that  the  deponent  and 
Allan  Stewart,  the  |ianttd's  son,  lay  in  one  bed, 
and  AUan  Breck  and  Charies  Stewart,  son  to  the 
pannel,  in  another  bed  in  the  same  bam :  that, 
to  the  best  of  his  remembrance,  they  all  went 
to  bed  much  about  one  time,  and  got  up  toge- 
ther next  morning:  that  the  deponent  did  not 


observe  the  pannel  about  the  house  nest  i 
ing  when  he  got  up.'* 

And  the  depontions  of  these  witaesses  era 
corroborated  by  Dondd  Campbdl  of  Auds, 
who  deposes,  **  That,  upon  Monday  the  lltb 
or  May  last,  the  deponent  sent  to  the  pannd, 
desiring  him  to  come  to  him  at  Kdls,  a  Ihrm 


bekmging  to  the  deponent,  at  about  a  mile's 
distance  from  the  pannel's  house:  that  the 
pannel  accordingly  came  there  to  him  that 
afternoon,  as  soon  as  he  expected  him :  that 
the  deponent's  business  with  him  was  lor  his 
assistance  in  setting  that  ftirm  r  that  the  farm 
was  accordingly  set,  and  the  pannel  himsdf 
took  part  of  it,  and  conducted  the  deponent  a 
part  of  his  way  home,  and  then  they  parted : 
that,  before  parting,  he  desired  the  pannel  to  go 
next  rooming  to  Appin's  house :  that  the  pan- 
nd accordingly  did  so,  and  the  deponent  ba4.a 
letter  from  him  from  that  pUce.'* 
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From  what  has  been  said,  therefore,  it  ap- 
pears, that  the  jprosecntor  has  uot  only  not 
proved,  that  upon  the  11th  of  May  there  was 
any  thing  concerted  with  regard  to  the  murdc(r 
betwixt  the  pannel  and  Allan  Breck,  but,  on 
fhe  contrary,  it  is  pro?ed,  at  strongly  as  the 
nature  of  the  thing  can  admit  of,  that  no  such 
thing  was  or  could  be  concerted  betwixt  them 
at  that  time ;  and  if  this  is  once  established,  it 
flaps  the  foundation  upon  which  the  whole 
libel  stands ;  as  it  is  not  pretended,  that  the  pan- 
Bel  and  Allan  Breck  had  e?er  any  other  oppor- 
tnnitv  of  eniFersing  together,  betwixt  Gle- 
nure^i  return  from  Edinburgh  and  the  time  of 
the  murder. 

The  third  article  charged  in  the  indictment 
is.  That,  in  pursuance  of  the  concert  entered 
uto  upon  the  11th  of  May,  the  pannel  had  fur- 
nished Allan  Breck  with  a  suit  of  his  own 
dothes.  in  order  to  senre  as  a  di^ifuise,  that  he 
might  be  enabled  to  commit  the  crime  with  the 
greater  safety. 

.  But  in  the  first  pbee,  it  must  occur  to  e?ery 
man  who  hears  me,  that  this  is  a  moat  improba- 
ble tale ;  for  if  it  had  been  intended  that  Albm 
Breck  diould  be  dii^ised  at  the  time  of  com- 
naitting  the  crime,  it  is  Impossible  it  eouhl  be 
seriooaly  intended,  that  he  shouM  be  disguised 
in  a  coat  belonging  to  th^  pannel ;  for,  how- 
ever this  might  have  served  for  a  disguise  to 
Allan  Breck,  it  might  senre  equally  for  a  point 
of  evidence  againat  the  pannel:  and  theralbre 
this  improbable  position  can  gain  credit  with 
no  mortal,  unless  it  shall  first  be  supposed,  that 
the  pannel  is  not  only  the  moat  wicked,  but  also 
the  most  foolish  among  men ;  which  wiU  not 
be  esMily  credited  by  you,  who  ha?e  been  wit- 
neaacs  to  the  decent  appearance  he  has  made  at 
this  trial. 

Sdlv,  As  the  story  is  improbable,  so  it  is 
equftliy  destitute  of  aU  foundation  in  troth;  for 
it  is  mot  proved  by  any  of  the  witneases,  that 
the  pannel  funuihed  or  ^ve  the  clothea  to 
Allan  Breck :  and  though  it  is  proved,  that  he 
hud  aside  bib  French  ctothea,  and  put  on  a  suit 
of  clothes  belonging  to  the  pannel,  or  his 
son,  QDOD  the  Monday  befbro  the  murder  ;  yet 
it  vroiud  be  ridiculous  to  say,  that  a  party  could 
be  convicted  aa  accessary  to  a  murder,  because 
that  the  murderer  had  on  hia  clothea  at  the 
time  when  the  crime  was  committed. 

And,  lastly,  upon  thia  bead,  the  drcumatanoe 
of  changing  the  clothea  has  been  iully  account* 
ed  for  in  the  former  part  of  the  argument;  and 
as  it  has  been  clearly  firoved,  that  Allan 
Bieek  had  been  formerly  in  use  of  wearing 
these  very  clothea,  the  accident  of  hia  having 
them  on  at  the  time  when  the  murder  was  eom- 
piitted^  can  have  no  weight  against  the  pannel. 

The  fourth  article  charffed  m  the  ubel  ia. 
That,  upon  the  morning  of  that  day  upon  which 
the  moraer  happened,  the  pannel  had  sent  John 
Bw  Maeeoll,  a  aervant  of  his  own,  to  Fort- 
WiBiam»  in  order  to  wa|cb,and  give  intelli- 
gence concerning  the  motiona  ef  the  deceased ; 
•ndgiealniaa  Gave  been  taken  to  prove  this 
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But,  tnlnckily  for  the  prosecutor,  this  fact 
happens  to  be  contradicted  by  every  part  of  the 
eviclence.   . 

In  the  first  place,  it  appears,  from  the  oath  of 
John  Beg  Maccombich,  *^  That  it  was  known 
over  the  whole  country,  that  Glenure  was  to 
have  been  that  evening  at  Kintalline,  which 
lies  on  this  side  the  ferry  of  Ballacbelish  :** 
and  therefore,  if  the  pauDel's  intention  had 
been  to  watch  Glenure's  motions,  it  is  natural 
to  ask,  what  good  reason  there  could  be  to 
order  bis  servant  to  cross  the  ferry,  and  go  on 
to  Fort-William,  when,  by  waiting  at  themrry , 
he  was  snro  to  get  intelligence  of  Glenure's 
motions  r 

3dly,  The  fact  is  contradicted  by  the  depou* 
tions  of  Fergus  Kennedy  and  John  Mackenzie, 
two  witnesses  also  adduced  for  the  prosecutor, 
who  concur  in  deposbg, ''  That  John  AlaoooU 
met  Glenuro  and  his  company  in  their  wav 
southward,  about  three  miles  from  Fort-Wif- 
liam.*' — If  his  errand  had  been  to  watch  and 

E've  intelligence  concerning  Glenure^a  motions, 
I  would  have  certainly  returned  immediately, 
and  have  given  intelligence  accordingly.  But, 
instead  ofthis,  it  appears,  from  the  depositiona 
of  these  witnesses,  compared  with  the  oaths  of 
William  Stewart  and  his  wife,  that  John  Mac* 
coll  did  notntnro,but  wenton  toFort-WQliam  ; 
which  ia  utterly  inconsistent  with  what  the 
prosecutor  supposes. 

And  lastly,  this  circnmstance  is'  flatlv  con* 
tradicted  by  the  oath  of  John  B^Maoooil  bim^ 
self,  who  expressly  deposes,  **  That,  when  he 
went  to  Fort-Wflliam  with  the  above  letter  to 
Charlea  Stewart,  the  notary,  he  had  no  orders 
from  his  master  to  enquiro  after  the  motions  of 
Glenure,  or  to  arauaint  any  body  thereof ;  but 
had  been  sent  to  Fori- William,  in  order  to  bring 
a  notary  from  thence,  to  take  a  protest  againat 
Glenure  upon  the  day  following :"  and  as  that 
part  of  his  evidence  is  confirmed  by  the  pan* 
net's  letter  to  Charles  Stewart,  produced  bv 
the  prosecutor ;  so  the  remarkable  haate  with 
which  John  Bop  MaccoU  went  to  and  returned 
from  Fort- William,  clearly  ahews,  that  it  wia 
no  sham  errand,  but  that  therpannePs  real  in- 
tention was  to  proceed  in  a  legal  way,  by 
taking  a  protest  against  Glenure,  in  case  he 
should  attemjit  to  execute  the  ejectk>n. 

The  next  ciroumstance  chai]^  in  the  libel 
b,  That  when  John  Mackenzie  informed  the 
pannel  of  the  murder,  he  appeared  no  ways 
concerned  nor  surprized ;  and  (hat  neither  be, 
nor  his  fiimily,  went  to  look  after  the  dead 
body. 

But  as  this  circumstance  is  extremely  trifling, 
so  the  first  part  of  it  is  clearly  disproTed  by 
the  oath  of  John  Mackenzie,  Glenure's  servant, 
who  deposes,  '*  That  immediately  after  the 
murder,  he  went  to  James  Stewart's  hoixse  in 
Duror  ;  and  James  seeing  him  weeping,  asked 
what  the  matter  was  ?  and  the  deponent  tokl 
him,  his  master  waa  killed  :  whereupon  Jamea 
l^wart  asked  him,  by  whom,  and  bow  it  waa 
done?  .To  wluch.he,  ihi|deponept  answered, 
that  he  did  not  know  by  whom;  andbeliered 
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it  to  be  a  ihot  from  a  gon  or  piitol."  And 
further  deposes,  ''.That  when  he  saw  the  pao- 
nel  at  bis  bouse  io  Aocbam,  as  aforesaid,  the 
paanel  wrung  his  hands,  expressed  great  con- 
cern at  what  had  happened,  as  what  might 
bring  innocent  people  to  trouble,  and  prayed 
that  innocent  people  might  not  be  brought  to 
trouble."  And,  to  the  same  porpose,  the  said 
John  Beg  Maccoll  deposes,  **  That,  when  John 
Mackenzie  informed  the  pannel  of  the  murder, 
be  said,  It  was  a  dreadful  accident,  and  he 
was  afraid  it  might  bring  trouble  on  the 
Gouhtry  ;  and  appeared  sorry  for  what  bad 
happened." 

It  is  indeed  true,  that  the  same  witness 
has  deposed,  ••  That  neither  the  pannel,  nor  any 
of  his  family,  went  near  the  dead  body :"  but 
as  this  IS  a  circumstance  of  no  manner  of 
weight ;  so  the  wjtiiess  has  accounted  for  it  id 
a  very  natural  way,  ?iz.  That  as  the  deceased 
and  the  paimel  had  not  been^  in  good  terms 
together,  the  pannel  did  not  chuse  to  go  to  the 
place  Inhere  the  body  lay ;  and  more  espe- 
cially as  he  knew  that  some  of  those  who  were 
to  meet  Glenure  bad  arms,  and  it  was  impossible 
to  know^wbat  unreasonable  lengths  their  re- 
•entment  might  carry  them :  at  any  rate,  it 
shews  how  much  the  prosecutors  are  pinched 
in  point  of  ar^ment,  when  they  are  obliged  to 
found  upon  it,  as  a  circumstance  against  the 
psnne^  that  he  did  not  go  from  bis  own  house, 
which  is  about  two  miles  distant  irom  the  place 
where  the  murder  was  committed,  merely  to 
assist  at  the  funeral  of  a  person  to  whom  be  was 
no-way  related. 

The  fifth  article  obaiged  in  the  libel  is,  That, 
upon  the  second  day  after  the  morder,  the 
pannel  had  sent  five  guineas  by  the  packman  to 
Allan  Breck,  in  order  to  enable  brm  to  make 
bis  escape.  As  to  which,  gentlemen,  I  do  ad- 
mit, that,  if  at  this  time  the  pannel  bad  been  in 
the  knowledge  that  Allan  Breck  was  the  mur- 
derer of  Glenure,  his  fumishiug  him  with  inoi- 
nej  in  order  to  enable  him  to  make  his  escape; 
might  bsYe  been  considered  as  an  ofience  de- 
serrittg  punishment.  At  the  same  time,  how- 
erer  wrong  this  would  have  been,  it  iniglit  have 
admitted  of  an  excuse,  from  the  connexion  and 
relation  which  the  pannel  bad  to  Allan  Breck: 
And  itis  now  proved,  by  the  eoncorriug  testimo- 
nies of  two  witnesses,  that  the  pannel  had  been 
left  his  tutor ;  and  therefore  it  is  much  doubt- 
ed, bow  far  the  pannei's  sending  money  to  Al- 
lan Breck,  though  be  had  known  him  to  be  the 
murderer,  would  have  been  punishable. 

But  however  the  law  might  haveatood  upon 
that  supposition,  it  will  notapply  totbe  present 
case.  The  pannel  denies  he  knelw  any  thing 
of  Breck's  being  the  murderer :  and  as  he  wm 
well  acquainted  with  Ms  particular  circum- 
atances,  of  which  be  baa  now  brooght  full  evi- 
dence, by  the  concurring  testimonies  of  many 
witnesses,  ihtXht  bad  been  first  a  deserter,  next 
a  rebel,  and  was  then  in  the  French  service ;  1 
coBoeive  it  was  noways  cnnilbal  in  the  pannd 
to  advance  this  trifling  sum,  in  order  to  ena- 
m  htm  to  make  bis  escape :   it  waa  doing  no 
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more  than  what  any  good-natured  man  would 
have  done  to  bis  fiiend  in  the  like  chrcum- 
sUnces :  and  hard  will  be  the  case  of  the  pan- 
nel, if  he  should  be  condemned  merely  fordoing 
a  good-natured  deed,  which  had  nothing  crimi- 
nal in  it ;  more  especially  as  he  had  reason  to 
believe  the  message  which  was  sent  him  from 
Allan  Breck,  importing,  that  be  bad  no  aeces* 
sion  to  the  murder,  but  judged  it  prudent  for 
him  to  leave  the  country,  in  respect  of  his  par- 
ticular circumstances,  explained  as  above. 

And  indeed  bis  majesty's  advocate  does  not 
seem  to  lay  much  stress  upon  this  chxMimstance 
by  itself:  buttfien  he  has  attempted  to  rear  up 
certain  arguments,  tending  to  shew  that  the 
sending  of  thu  money  must  have  been  in  con- 
sequence of  a  previous  concert  with  Breck. 
And,  in  the  first  place,  it  has  been  said,  that  the 
panbel  could  not  have  knovm  to  have  sent  the 
money  to  Koalisnacoao,  if  it  had  not  been  in 
consequence  of  such  previous  concert 

But,  with  submission,  there  is  a  very  satiat- 
ing answer  to  this  objection,  vis.  That  upon  the 
day  afWr  the  murder,  the  pannel  had  received 
a  message  from  Allan  Breck,  informing  hUn 
where  be  was,  and  desiring  him  to  send  what 
money  he  could  spare,  to  enable  bim  to  make 
his  esca^.  This  is  distinctly  proved  by  the 
concurring  testimonies  of  no  less  than  Ibur  wit- 
nesses, whose  depositions,  as  they  connect  with 
one  another,  fidi  now  to  be  attentifely  oon- 
aidered. 

Katharine  Macinnes  deposes,  "  That,  in  the 
evening  of  the  14th  of  May  last,  the  dqionent 
saw  Allan  Breck  Stewart  at  a  goat-bouse  in  the 
moor  of  Baltachelish,  after  Glenure  waa  killed : 
that  Allan  Breck  then  asked  her,  what  was.the 
occasion  of  the  stir  in  the  town  ?  and  that  she 
told  him,  Glennre  was  murdered :  and  further 
asked  her,  who  might  have  committed  the 
murder  f  and  that  she  toid  bim,  she  did  not 
know :  and  that  the  said  Allan  further  desired 
the  deponent  to  ,te11  Donald  Stewart  in  BaOa- 
cbelisb  to  go  to  the  pannel,  and  deatris  bun  to 
send  the  said  Allan  money :  and  that  she  de- 
livered this  message  to  Donald  Stewart  that 
same  night ;  and  that  ahe  told  the  said  Donald 
Stewart  where  she  saw  Allan  Breek.*' 

And  Donald  Stewart,  the  next  witeeas,  de- 
poses, **  That,  upon  the  evening  of  Tbniadny 
the  14th  of  May  last,  about  nigbt-lall,  Kathn^ 
nne  Macinnes  came  to  the  deponent,  and  toM 
him,  that  one  without  wanted  to  sneak  to  bim : 
that  this  message  came  to  bim  in  Ballacbeliab's 
own  house :  that,  when  he  went  out,  the  said 
Katharine  Macinnes  told  him,  that  it  was  Allan 
Breck  that  wanted  him,  and  that  be  was  a  Kttlo 
above  the  house  in  the  brae :  that  the  deponent 
went  up  to  the  brae,  and  met  AHan  Breck,  who 
was  then  dressed  in  a  great  coat,  and  a  dvk 
short  coat  under  it,  with  white  metel  buttona : 
the  deponent  told  him  of  the  mnrder,  and  said, 
it  could  not  be  but  that  he,  Allan  Breck,  was 
about  it :  to  which  Allan  Breck  answered,  that 
he  had  heard  of  the  murder,  but  had  no  bsnd 
in  it ;  to  whieh  the  deponent  replied,  his  did 
not  believe  bim:   that  the  said  Allan  Bieck 
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Stewtrt  told  the  deponent,  he  was  going  imme- 
diately to  leave  the  kingdom,  was  very  scarce 
•f  mooej,  and  was  going  then  for  Koalisnacoan, 
and  desired  the  deponent  to  acquaint  the  pannel, 
tiiat  be  was  gone  to  Koalisnaooan,  and  desire 
him,  if  possible  to  send  him  money  there ;  and 
the  deponent  then  promised  to  acquaint  James 
Stewart  of  the  aboYe  message :  that  Allan 
fireck  said,  he  beliered  he  would  be  suspected 
oftbe  murder ;  and  upon  that  account,  and  as 
be  was  a  deserter  formerly  from  the  army,  it 
wu  oeceasarv  for  him  to  leave  the  kingdom  : 
that,  aDer  the  conversation  with  the  pannel 
aboQt  Serjeant  More,  he  delivered  the  above 
message  from  Allan  Breck  to  the  naimcl ;  and 
that  the  pannel  did  not  say  whether  or  not  he 
was  Co  send  the  money ;  and  this  conversation 
happened  about  ten  o'clock  in  the  forenoon  of 
Friday  the  15tb  of  May  last ;  and  that  there 
was  nobody  present."  And  further  deposes, 
**That,  npon  the  deponent's  delivering  the 
above  message  from  Allan  Breck  to  the  pannel, 
the  pannel  asked  why  Allan  Breck  himself  did 
not  come  for  modey,  if  he  wanted  it?  To 
which  the  deponent,  to  the  best  of  bis  remem- 
brance, replied.  That  Allan  Breck  told  him,  he 
would  be  suspected  for  the  murder,  and  was  a 
deserter :  to  which  the  pannel  answered.  That 
he  hoped  in  God  Allan  Breck  was  not  guilty  of 
the  murder :  that  during  the  above  conversa- 
tioo  with  the  pannel,  Alexander  Stewart,  Don- 
cao  Maocombich,  and  several  other  possessors 
of  Aocliindarroch,*  were  in  the  adjoining  field 
delving,  bot  at  such  a  distance,  that  the  depo- 
nent cannot  think  they  could  hear  the  above 
conversation." 

From  the  depositions  of  these  two  witnesses, 
which  connect  exactly  together,  it  is  distinctly 
proved  in  what  manner  the  pannel  came  to  the 
knowledge  of  the  place  where  Allan  Breck 
wu :  and  their  depositions  are  farther  siipported 
bv  the  depoeition  of  John  Stewart  younger  of 
Ballachelish,  who  deposes,  '"That,  the  day 
>Aerthe  murder,  the  deponent  was  at  the  pan- 
mI's  boose,  who,  a()er  twelve  o'clock  of  the 
day,  told  the  deponent,  that  be  had  a  messaire 
that  morning  from  Allan  Breck  by  Donald 
^wart,  to  send  bim  money ;  but  does  not  re- 
Beoiber  whether  the  pannel  told  bim  the  place 
where  be  was  directed  to  send  it ;  and  the  pan- 
Bel  told  the  deponent,  that  he  wito  resolved  to 
lend  him  moDey.'' 

And  also  bv  the  deposition  of  Alexander 
Stewart  in  Anchindarroch,  who  deposes, 
*"  That,  to  the  best  of  bis  knowledge,  be  saw 
Donald  Stewart  m  BaUacbelish  and  the  pannel 
together,  opoo  the  maieben  between  Ancbam 
tnd  Aucbimlarrocb,  in  tbe  morning  oftbe  15th 
of  May  ;  and  that  be  himself  was  at  the  time 
digging  groodd  with  the  other  tenants  of  the 
lowo.»' 

The  learned  gentleman  oi  the  other  side  bat 
been  pleaaed  to  except  against  this  paH  oftbe 
cvidcnoe ;  that  tbe  t#o  material  witnesses  are 
both  oonnaded  with  tbefhmily  of  Billaebelish ; 
that,  iM  to  aama  «f  tbe  laets,  they  are  single 
vitaasMr^^ma  Ibatibe^  da  aot  entirely  agree 
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as  to  the  import  of  the  message  sent  to  Dohafdf 
Stewart  by  Allan  Breck. 

I  must  acknowledge,  I  am  under  no  small 
difficulty  to.tiod  out  any  foundation  for  the  first 
part  of  the  objection.  It  is  neither  pretended 
nor  proved,  that  BaUacbelish  is  at  all  related  to 
the  pannel ;  and  as  it  cannot  be  said  that  any 
valid  objection  could  have  been  made  against 
Ballachelish  himself,  if  he  had  been  produced 
as  a  witness  for  tbe  pannel,  far  less  decs  any 
olgection  lie  against  the  son-in»tew  or  servant 
of  Ballachelish,  upon  account  of  his  being  in 
the  interest  of  the  pannel,  of  which,  however, 
no  sort  of  evidence  has  been  brought.  And  as 
to  tbe  second  part  of  the  objection,  that  there 
are  not  two  witnesses  concurring  as  to  the 
whole  of  the  facts  relative  to  the  message  sent 
by  Allan  Breck  to  Donald  Stewart  ;-*the 
learned  gentleman  would  do  well  to  observe* 
how  much  of  his  own  proof  is  founded  only 
upon  single  testimony  ;  and  then  let  him- shew 
cause,  why  his  packman  and  bonman,  though 
single  witnesses,  should  be  credited,  and  the 
like  indulgence  should  not  be  given  to  the 
pannel. 

At  the  same  time  i{  must  be  obserred,  that 
the  two  witnesses  who  have  deposed  with  re* 
gard  to  this  message,  are  not  aingle ;  they  con- 
cur as  to  the  material  part,  that  Allan  Breck 
had  sent  a  message  to  tbe  pannel,  desirinff  bini 
to  send  him  a  present  supply :  and  tbongb  tbe 
two  witnesses  differ  with  regard  to  tbe  precise 
words  used  by  the  maid  in  delivering  Allan 
Brock's  message  to  Donald  Stewart ;  yet,  as 
they  agree  in  every  material  circumstance,  no 
regacd  ought  to  be  had  to  trifling  variations  7 
and  it  is  believed  tbe  gentleman  on  the  other  . 
side  will  admit,  that  the  objection  would  have 
been  full  as  strong  (if  not  stronger,)  if  tbe  two 
witnesses  had  bom  used  the  same  words. 

And  lastly.  As  to  the  observatmn  that  the 
witnestes  difier  among  themselves,  as  to  the 
precise  hour  when  the  packman  arrived  at 
Fort  William,  and  demanoed  the  money  from 
WtUtam  Stewart,  it  is  noways  surprising,  that, 
at  so  great  a  distance  of  time,  witnesses  should 
not  be  altogether  exact  as  to  hours  and  minutea. 
What  appears  most  probable  is,  that  William 
Stewart  and  his  wile  have  both  mistaken  tbe 
boor,  as,  from  their  oaths,  neither  of  them 
seem  to  be  positive  with  regard  to  that  matter : 
and  Stewart  the  packman  seems  to  have  been 
more  attentive  to  this  particolar,  since  be  not 
only  swears  as  to  tbe  time  when  be  reeeived 
bis  message  from  the  nannel,  which  be  saya 
was  about  IS  at  noon,  but  also  as  to  flie  time 
When  he  delivered  it  to  William  Stewart, 
which,  as  tbe  packman  says,  was  eariy  in  the 
evening :  and  as  this  agrees  enthrdy  with  tbe 
account  which  Donald  Stewart  gives  of  tbd 
matter,  when  be  says,  <«  That  be  delivered 
Allan  Brook's  message  to  the  nannel  about  10 
b'ch>ck  forenoon ;"  soit  k  plain  there  could  be 
no  concert  betwixt  these  two,  not  onl  v  as  Do* 
natd  Stewart  is  above  all  snspickm  of  that  kind, 
but  also  is  tbe  packman  has  been  kepi  under 
eloae  confinemeiit  by  the  preaeeutor,  and  hid 
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BO  opportunity  of  oooyernng  with  IKnuld 
Stewart  from  tbe  time  of  the  murder  till  he 
was  produced  u  a  witness :  and  I  cannot  help 
thinking,  that  it  would  sound  strangely  to  say, 
that  the  prosecutors  should  be  allowed  to  give 
credit  to  this  packman  where  he  swears  for 
them,  and,  at  the  same  time»  to  reject  his  testi- 
mony where  it  happens,  to  make  against  them. 

The  prosecutor  has  been  pleased  te^av  great 
stress  upon  the  oath  of  John  Breck  Maccoll, 
boiiman ;  and  in  particular  upon  that  part  of  it, 
where  lie  says,  that  Allan  Breck  had  desired 
faim  to  go  into  Fort  William  with  a  letter  to 
William  Stewart,  in  case  some  money  did  not 
come  to  him  before  next  morning ;  and  this,  it 
has  been  said,  agrees  exactly  with  the  mes- 
sage sent  by  the  pannel  to  William  Stewart, 
desiring  him  to  give  credit  in  SL  sterling  to 
John  Breck  Maccoll,  bonman  in  Koalisnaooan, 
in  case  he  came  to  demand  it;  and  it  is  pre* 
tended,  that  this  is  a  dear  proof  of  a  inrivate 
concert  betwixt  the  pannel  and  Allan  Breck, 
fietlling  the  manner  m  which  he  was  to  be  aup- 
plied  with  money. 

But  as  the  whole  of  this  aigument  is  founded 
upon  th^  oath  of  tbe  boumao,  deposing  to  a 
iMig  romantic  story,  in  which  he  is  alt(5[etber 
QBsupported,  I  am  entitled  In  law  to  plead,  that 
his.  oath  is  not  to  be  held  as  l^al  evidence 
against  the  pannel ;  more  especially  as  it  ap* 
Mtfs,  from  what  has  jbeen  already  said,  tliat 
lis  evidence  is  disproved  in  one  very  material 
artwie,  in  which  he  depooes  to  a  very  strong 
expression«  as  applied  hj  the  pannel  against 
Glennre,  at  a  time  when  it  is  proved  they  were 
in  perfect  (nendship  together. 

Sdly,  Tbe  oath  of  Uie. packman,  rdative to 
thia  article,  ia  as  little  to  be  relied  on ;  for, 
though  be  haa  now  deposed,  that  the  pannel 
liad  oesuned  him  to  tell  William  Stewart,  not 
only 'to  aend  him  52.  but  also  to  give  credit  for 
the  like  sum  to  John  Breck  MaceoU  in  Koalis- 
nacoau,  in  case  he  came  to  demand  it ;  yet  it  is 
remarkable,  that,  in  the  libel,  which  it  most  be 
presumed  was.takeU  from  his  own  mouth,  do 
mention  is  made  of  the  5L  fbr  which  credit  was 
to  be  given  to  the  bouman ;  and  theielbre  this 
that     ' 
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ava  been  a  new  discovery  made  by  tba 
padcmaa  since  printing  the  libel.  And  it  is 
further  remarkable,  that  this  part  of  the  pack* 
man's  evidence  ia'oontradicted  by  the  oath  of 
William  Stawart,  who  expressly  deoosea,  that, 
at  the  time  when  the  packman  delivered  his 
measage  from  the  pannel,  no  mention  was 
made  of  tbe  name  of  Allan  Breek;  and  there- 
fan  no  aigument  can  be  drawn  from  any  thing 
either  the  paokmui  or  bouman  have  said  upon 


Bat,  3tio,  supposing  all  the  bouman  has  said 
to  be  tme,  vis.  That  Allan  Breck  bad  desired 
him  to  carry  ^  letter,  to  William  Stewart,  it  will 
9at  foUow,  that  he  and  the  pannel  wem  under 
any  previoMt  oonoect  relative  to  tJtiax  matter; 
for  aa  Allan  hnck  wps  acfuainted  with  William 
Slawart,and  as  nearly  related  to  him  as  be  waa 
lo  tbe  pannd,  it  waa  natural  for  him  to  have 
momna  to  William  Stewart  to  aupply  him  in 


ip  mto  aiguments  against  the  paood. 

it  appears,  that  no  argument  cao  be 
from  the  drcumstance  of  the  paooel'i 

money  to  Allan  Breck ;   ss  it  is  not 

.1        .       .1     ^       •      aI ■ »U«*    4k^ 


his  necessity  ;  and  therefore  his  doing  to  will 
not  prove  that  it  was  done  upon  any  preriow 
concert  with  the  pannd.  From  the  commis- 
sion  Allan  Breck  had  given  to  Donald  Stewart 
upon  the  Thursday  evening,  he  had  reason  to 
expect  that  the  pannel  would  have  sent  him  a 
supply  with  the  first  opportunity ;  and  as  that 
had  not  happened,  it  was  natural  for  him  to 
apply  to  William  Stewart,  who  wis  his  ac- 
quaintance, and  as  nearly  related  to  him  as  tbe 
pannel. 

The  learned  gentleman  has  been  pleased 
also  to  found  upon  the  postscript  sniiyouied  to 
the  pannd's  letter  of  the  14th  of  Blay,  to 
Charles  Stewart ;  in  which  he  desires,  *'That 
William  may  send  immediatdy  SL  sterling, 
to  pay  for  four  milk  cowa  be  liad  boogbt  for 
his  use  at  Ardsbiel :"  from  which  it  is  ioferred, 
that,  bdbre  the  murder,  tbe  pannd  was  pre- 
paring money  to  give  Allan  Breck,  in  order  to 
enable  him  to  make  hia  eacape.  But  u  that 
letter  and  poataeript  do  not  mention  tbe  Dane 
of  Alhn  Breck,  nor  to  what  purpose  the  money 
was  intended  to  be  applied,  the  observation  docs 
not  deserve  any  answer ;  though  at  the  same 
time  it  dearly  proves,  that  the  most  inooceot 
circumstances  have  been  laid  boU  of,  and 
reared  up  into  aignnsents  against  the  paood. 

Thus  it  a|  •  • 

drawn  from  t 

sendmg 

proved,  that  the  pannd  then  knew  that  tbe 
murder  had  been  committed  by  him ;  sod  hr 
less  is  it  proved,  that  there  had  been  any  pre- 
vious concert  betwixt  them  concerning  tbe 
sendmg  of  that  monev  before  the  murder  was 
conunitted.  And  indeed,  gentlemen,  it  ap- 
pears to  me,  that  the  drcumstances  wbicb  at- 
tended the  sending  of  this  money,  and  b  parti- 
onlar  the  difficulty  there  was  in  obtsiniog  it, 
cannot  ikil  to  convmce  every  unpr^udioed  ptf* 
son,  that  thb  horrid  murder  had  not  been 
committed  in  consequence  of  any  previous  con- 
cert betwixt  the  panod  and  Allan  Brtck ;  far, 
if  that  had  been  the  case,  it  w  impossible  to  be- 
lieve, that  the  money  would  not  have  bees 
moreearly  provided.  It  behoved  to  occarto 
both  jpartids,  that  money  would  be  neoesssry  to 
enable  tbe  murderer  to  make  hisescape;  m 
as  it  clearly  appears,  that  ndther  theooe  sor 
the  other  waa  in  <ash  iipon  Monday  tbe  lltb, 
when  tbe  time  and  manner  of  committing  tb^ 
murder  is  snppoaed  to  bate  been  concerted,  it 
ia  impesdUe,  that  this  important  matter  of  pen* 
viding  tbe  money  wouM  not  have  besn  inetia^ 
ly  set  about,  or  that  it  wookl  have  beendelayei 
Ull  the  hour  when  the  execrable  act  wm  to  be 
oommitted.  ^^, 

The  learned  gentleoMn  has  been  pletsea 
akototay.weigbtupon  another  drcnhistaooe, 
VIZ.  That,  some  days  after  the  murder,  m 
guns  w^reibund  oonoealed  near  the  panaeli 
bouse,  one  of  them  kiaded,  and  the  otber  m- 
loaded:  and  H  has  been  indanatod, m if  ne 
unloaded  mft^  was  that,  with  which  Altan 
Brack  oommitted  the  murder.  But  Ibn  a[; 
ia  naUy  ao  tnfling,  that  it  eearoel/ 
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deserves  t  serionv  tnsirer.  It  is  wcH  known, 
thattbeptrtof  theooontry  whenretbe  pnnoel 
lifn,  fell  QDder  the  Disarmm^  Ad ;  and  there- 
Ibre  it  was  nowaya  snrprisiog,  that  the  guna 
were  fboad  bid,  and  that  orders  were  given  to 
bide  them  at  a  time  when  it  was  foreseen,  that 
i  strict  search  was  to  be  made  by  the  military ; 
and,  tboogh  one  of  the  ipms  was  unloaded,  It  ia 
a  strange  flight  of  imagmation,  from  thence  to 
infer,  without  ertdence,  that  this  was  the  gnn 
with  which  the  morder  was  committed. 

Besides,  it  appears  from  the  oaths  of  John 
Beg  and  Dougal  MaccolU,  both  witnesses 
produced  Ibr  the  proeecntor,  that  the  little  gun, 
wbieh  was  found  unloaded,  was  in  such  mi* 
seraUe  bad  order  at  the  time  when  the  murder 
bappened,  that  it  is  impossibie  it  could  have 
entered  into  the  head  of  any  mortal  to  use 
it  for  the  purpose  supposed  by  the  prooecutor. 
Dopgal  Macooll  deowes,  •<  That  he,  the  deno- 
nent,  has  no  skill  uont  guns ;  but  heard  Allan 
Breck  and  ADan  Stewart  the  pannel's  son,  com- 
plain more  thail  once,  that  the  guns  were  in  bad 
order." 

John  Beg  Maccoll  deposes, «  Tbatneither  of 
the  tfnns  were  in  good  order ;  that  the  large  or 
loaded  gnn  was  m  use,  when  going  to  be 
napped,  to  sUud  at  half-cock  ;  and  that  the 
little  gnn  was  in  use  to  snap  or  miss  fire :  that 
the  little  gun  had  an  old  worn  flint  in  it,  and 
that  he  olMerred  this  flint  in  the  said  gun, 
when  he  was  in  use  to  see  it  stand  at  the  end 
of  the  gimel  as  aboTe;  but  did  not  observe 
wbetber  it  had  a  flint  or  not,  when  he  took  it 
from  under  the  gimel :  that  he  knows  no  fault 
tbe  lock  of  the  little  gun  had,  but  its  being  in 
me  to  miss  fire ;  and  that  tiie  lock  waa  on  the 
said  gun  when  he  hid  iton  the  Friday  evening : 
tbat  Alhui  Breck  carried  it  out  one  morning, 
tad  told  that  it  misgave  with  him  thrice  at  a 
black  cock,  and  he  shot  with  it  the  fourth  time, 
without  killing  the  cock." 

And,  in  like  manner,  captam  DaTid  Cha- 
pean  and  Patrick  Campbell  concur  m  de(»Dsing, 
tbat  this  little  gun,  at  the  time  when  it  was 
found,  was  in  such  bad  order,  that,  for  want  of 
a  screw-nail,  the  lock  was  tied  to  the  stock  by 
a  string : — and  therefore,  upon  the  whole,  1 
leave  it  to  vou  to  judge,  how  far  it  is  possible 
tbat  a  gun  in  such  order  would  hare  been  used 
for  tbe  pnrnoee  supposed  by  the  prosecutor ;  or 
tbat  it  would  havebeen  carried  back  so  quickly, 
as  it  must  have  been,  to  the  pannePs  house  at  a 
time  when  every  person  was  on  the  watch  en- 
qoiring  about  the  murder. 

And  it  is  of  no  importance,  that  neither 
John  Beg  nor  Dougal  Maccoll  saw  this  gun,  at 
the  time  when  the  other  arms  were  hid  upon  the 
Thursday  evening ;  for  as  neither  of  these  two 
witnesses  say  that  they;  looked  for  it,  so  they 
have  both  deposed,  *'  That  Allan  Stewart,  the 
pannePsaon,  had  then  told  them,  thait  he  had  hid 
It  below  the  gimel  ;'*  and  as  they  accordingly 
found  it  ao  hid  upon  the  day  following,  it  re- 
moves all  ground  of  suspicion,  which  might 
otherwise  arise  from  the  circumstance,  that 
te  gun  was  not  hid  with  the  rest  of  the  arms 


A.  D.  vtm. 


[S9S 


otf  the  Thursday  evening.  At  the  same  time 
the  j^nnel  must  beg  leave  to  say,  that  it  wonhl 
require  some  explanation  how  it  has  happened, 
that  the  lock  of  this  little  gun  comes  to  be  now 
missing,  when  such  care  has  been  taken  to  pre- 
aarve  every  other  particular,  which  conki  pos<« 
sibly  furnish  any  handle  for  an  ai]gument 
against  the  pannei.  A  tfood  deal  of  weight  has 
been  also  laul  upon-another  circumstance  of  the 
like  nature  with  the  former,  viz.  That,  upon  the 
day  after  the  murder,  Alton  Brock's  chithee 
were  hid,  in  consequence  of  an  order  bv  the 
panners  wife :  but  aa  it  is  not  easy  to  figure 
how  an  order  given  b^  the  pannel's  wife  should 
have  any  effect  against  the  pannel;  so  it  is 
humbly  thought  that  this^ircnmstanoe  may  be 
easily  accounted  for.-^It  was  foreseen,  that  as 
Allan  Breck  was  about  to  leave  the  country, 
he  would  be  immediate!/  suspected  as  gniky 
of  the  murder ;  and,  aa  there  was  great  reason 
to  believe  that  a  search  would  m  forthwith 
made  in  every  place  where  Breck  was  in  usete 
visit,  it  waa  natural  for  the  pannel's  wife  te 
put  his  clothes  out  of  the  way,  that  they 
might  not  be  the  oceasion  of  suspicion  agamst 
the pjinnel  or  his  family. 

His  majesty's  advocate  was  pleased  to  found 
upon  the  oath  of  John  Maocoll,  bouman,  who 
deposes,  •<  That  Allan  Breck  had  said  to  hina, 
tbat  the  apprehendiOff  of  the  pannel  and  •his 
son  woold  not  signify  much ;  but  expressedT 
some  Goncorn,  lest  Alhm  Stewart,  son  to  the 
mumel,  might  be  betrayed  by  his  own  tongue.'^ 
But  as  thebooman  is  oidy  here  deposing  to  aa 
expression  of  Allan  Brack's,  when  he  was  en* 
deavouring  to  free  himself  from  snapidon;  as 
tbe  bouman  ia  at  beat  only  a  single  vritness  ; 
and  as  the  expression  supposed  to  have  been 
used  by  Allan  Breck  does  not  imply,  that 
either  the  pannel,  or  his  son,  had  been  guilty 
of  the  murder;  this  circumstance,  supposing 
it  true,  ought  not  to  be  rep;arded. 

And  here  I  cannot  omit  putting  yon  m  mind 
of  on^  circomatanoe  defKised  by  Alexander 
Stewart  the  packman,  whi<Sh  shews  pretty 
clearly,  that  no  rej^ard  ought  to  be  had  to  the 
oath  of  tbe  bouman;  and  besides  it  is  single, 
and  not  supported  by  other  evidence.'  The 
packman  deposes,  **  That  the  bouman  had  de- 
sired him  to  conceal  his  canying  the  ctotbea 
and  money  to  Koalisnaeoan  ;  told  him  that  he 
could  not  prove  it  against  htm ;  and  that  fie 
oouM  safely  depose  he  did  not  deliver  tbe 
dothes  to  him,  since  he  only  pointed  out  where 
they  were."  I  leare  to  you,  gentlemen,  to 
judge,  what  credit  ced  be  given  to  a  witness 
"  to  suppose  that 
poor  an  evasion, 
that  the  naanel'a 
wife,  his  two  sons,  and  his  daughter,  have,  in 
some  things^  contradicted  each  other,  in  the 
declarations  made  by  them  severally  at  Fort- 
William." 

The  pannel  cannot-  help'  tfaiakiDg  it  hard, 
that  extrajudicial  declarations  made  by  Kis  own 
family  should  have-  been  received  as  evidence 
against  him ;  more  especially  as  it  has  been 


whose  principles  were  such,  as 
perjury  might  be  avmded  by  so  \ 
It  baa  been  also  said,  "thf 
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Mberto  heU  to  be  «a  estaUMbei}  mriociple  m 
•vr  law,  not  only  that  extrajudicial  decIarAtiona 
1^  third  parties  cannot  be  taken,  or  received  aa 
evidence  apunat  anv  pannel,  but  also  that  those 
ivbo  stand  in  the  relation  of  wife  or  children  to 
the  pannel,  cannot  be  received  as  witnesses 
against  biro* 

Howeveri  as  these  declarations  have  been  al- 
lowed to  be  read  in  oooii,  though  objected  to 
by  the  counsel  for  the  pannel,  he  must  ac* 
quiesce  in  the  judgment  given ;  but,  at  the 
sanie  time,  I  am  fully  persuaded,  that,  upon 
perusing  these  declarations,  the  jury  will  be  of 
dpinion,  that  the  differences  (if  there  are  any) 
are  so  trifling,  that  tbev  can  have  no  weight 
against  the  pannel :  and  thouffh  it  should  be 
supposed  that  the  wife  or  daujpter  of  the  pan- 
nel, from  a  mistaken  notion  of  duty  to  a  parent 
and  husband,  who  ha^  been  always  indnlgent 
to  tbem«  have  endeavoured  to  conceal  that 
Allan  Breck  went  from  the  pannel's  house  on 
Tuesday  morning,  dressed  in  a  coat  belonging 
to  the  pannel ;  y^  as  it  has  been  demonstrated, 
it  is  hoped  to  your  conviction,  that  there  is  no 
^rt  of  relevancy  in  this  drcumstanoe,  it  can 
have  no  other  effect,  but  to  shew  bow  ex- 
tremely improper  it  is,  that  so  near  relations 
should  be  exammed  against  any  man  npon 
trial ;  but  can  never  be  used  aa  an  argument 
against  the  pannel.  On  the  contrary,  gentle- 
men, I. cannot  help  thinking,  that  these  decla- 
rations aflbrd  a  very  strong  ai^ument  for  the 
pannel ;  for  as  no  less  then  sixteen  diffnrent 
declarations  appear  to  have  been  taken  from 
thte  imnel  himself,  his  wife,  and  children,  (one 
of  his  sons  having  been  examined  no  less  than 
five  diflerent  times)  it  is  really  surprising  that 
•0  great  a  number  of  declarations,  sigrod  by 
different  parties,  all  relative  to  the  same  matter, 
should  agre^  so  exactly  together ;  and,  as  all  the 
attention  of  the  prosecutor  has  not  been  able  to 
draw  from  these  declarations  any  thing  which 
can  fix  the  most  distant  suspicion  of  guilt 
ilgainst  the  pannel,  it  tends  strongly  to  fortify 
tiSe  legal  presumption  of  his  innocence. 

As  to  the  letter  wrote  by  the  pannel  to  John 
Macfarlane,  referred  to  in  the  libel,  I  am  still 
at  a  loss  to  discover  what  argument  can  be 
drawn  from  it;  for  as  that  letter  (which  was 
wrote  soon  aAer  the  murder,  and  before  any 
advertisement  had  been  published  by  the  friends 
of  the  deceased  for  apprehending  Allan  Breck) 
contains  an  exact  descrintion  of  Breck's  person 
and  dress,  and  also  of  the  place  where  he  waa 
most  likely  to  be  found,  it  rather  proves  for, 
than  against  the  pannel ;  and  it  was  bnt  natural, 
at  this  period,  ibr  the  pannel  to  express  an 
anxiety  to  have  Allan  Breck  apprehended ;  as 
it  appears  from  the  proof,  that  before  this  time 
it  was  the  common  report  of  the  country,  that 
the  murder  had  been  committed  by  Allan 
Breck ;  and  therefore  it  behoved  naturally  to 
occur  to  the  pannel,  that  the  easiest  and  shortest 
wav  to  obtain  bia  own  liberty,  was  to  fiod  out 
a|»d  secure  the  person  by  whom  the  murder 
was  supposed  to  nave  been  4H>mmitted. 
The  learned  gentleman  on  the  other  nde 


still  insisis,  that  it  is  not  proved,  that  anj  other 
person,  besides  the  pannd,  had  any  quarrel  or 
resentment  against  the  deceased;  and  it  has 
been  further  said,  "  That  if  Allan  Breck  was 
the  actor  in  the  murder,  he  was  only  revenging 
the  quarrel  of  the  pannel." 

But  the  weight  of  this  observation  is  fully 
taken  off  by  the  evidence  produced  for  the  pan- 
nel. It  is  clearly  proved  by  the  deposltioos 
of  Angus  Macdooald,  Duncan  Campbell,  Ro- 
bert »lewart,  and  Charles  Stewart,  *«  That 
Albrn  Breck  had  sworn  revenge  against 
Glenure,  upon  a  belief,  that  he  had  given  in- 
formation against  him  as  a  deserter:*'  And 
though  colonel  Crawfurd  has  deposed^  "  Tliat 
the  deceased  hsd  never  given  him  aov  such  in- 
formation ;"  yet  this  does  not  at  all  vary  the 
argument,  as  it  is  undeniably  proved,  tliat 
Allan  Breck  still  believed,  that  such  information 
had  been  given,  and  upon  that  account  bore 
deep  i;esentment  against  the  deceased :  and 
therefore,  supposing  that  the  murder  had  been 
committed  by  Allap  Breck,  (which  is  not  ad- 
mitted)''it  wiU  not  follow,  that  it  was  done  with 
a  view  to  resent  any  quarrel  the  pannel  might 
have  had  with  the  deceased;  since  it  might 
have  been  done  with  a  wicked  purpose  of 
avenging  his  own  private  quarrel :  and,  at  the 
same  time,  it  is  very  proper  to  be  here  observed, 
that  the  deceased  had  executed  a  warning,  and 
obtidned  a  decreet  of  removing,  against  a  great 
many  of  the,  tenants  of  Ardsniel  and  Lochiel ; 
and  if  it  is,  true,  that  in  that  part  of  the  country 
a  step  of  this  sort  is  considered  as  a  cause  of 
mortal  hatred,  it  was,  at  least,  as  much  so  to 
the  tenants  removed,  as  it  could  possibly  be  to 
the  pannel:  and  therefore  it  is  wrong  in  the 
prosecutor  to  say,  that  there  was  no  other  per- 
son who  had  any  cause  of  resentment  against 
the  deceased,  but  only  the  panoel ;  whereas  it. 
is  plain,  that  every  one  of  the  tenants  who  had 
been  decerned  to  remove  from  their  respective 
possessions,  had  atleaslas  strong  a  cause  of  re- 
sentment against  the  deceased,  as  that  which  is 
libelled  against  the  pannel;  and  besides,  1 
mi^ht  also  observe,  that  it  is  proved,  by  the  de- 
positions of  the  two  last  witnesses  produoed 
for  the  ]iannel,  that  one  sojeant  More  Cameron 
f who  in  that  part  of  the  country  is  known  to 
oe  of  a  most  abandoned  character)  had  threat- 
ened to  shoot  Glenure,  or  to  be  upsides  with 
htm,  in  case  he  should  happen  to  meet  him. 

Upon  the  whole,  gentlemen,  I  flatter  mvself, 
I  have  shewn  to  your  conviction,  that  all  and 
each  of  the  circumstances  proved  against  the 
pannel  are  such,  that  they  can  easily  bear  a 
good  construction,  and  might  have  happened 
naturalljf ,  though  he  had  been  innocent  of  the 
crime  laid  to  his  charge :  and  when  to  this  it  is 
added,  that  the  character  of  the  pannel  in  pri- 
vate life,  renders  it  highly  improbable  that 
he  could  have  been  accessary  to  so  vile  a  • 
crime;  that  he  could  not  possibly  reap  any 
benefit  by  it ;  and  that  is  pi-oved  by  iqpootes- 
table  evidence,  that,  at  the  very  time  when  the 
murder  was  committed,  he  was  anxiously  pur- 
suing another  measure,  which  was  utterly  in- 


«« 


Jbr  Murder* 

\  withtli^tqppQiiiioQ  of  hii  Iseifiig  Miy 
w«y  aeoetsary  to  tbe  murder ;  I  persuade  my- 
self (bat  joa  will  be  careful  to  divest  your- 
■tlves  of  any  impressioBS  you  may  have  r^« 
Mived  without  ooora;  that  you  will  judge 
upon  tbe  evidence  ii^partially  a«  it  lies  b^for^ 
yon ;  and  thai,  upoi^  the  whple,  you  wi(i  %sA 
the  pawnel  not  gmUy  of  tbe  crime  laid  to  iu4 
ckiMUge. 

At  the  same  time,  in  case  you  shall  l^fe  any 
difficulty  in  finding  the  fmnnel  not  gni^y,  or  in 
case  yea  shall  be  of  opinion,  that  th^re  is  a 
abadfliOT  of  relev^n^^  in  any  of  tbe  cireuiHh 
•tanoea  pvoi ed  agamat.  tbe  pannel,  it  is  your 
duly  to  return  a  Special  Verdict*  upon  tbf 

#  A  special  verdict  un^er  |bc  CrUpinal  I#w 
of  Scolland,  seems  to  differ  essentially  frsim  a 
weotal  verdict  in  |h#  L«w  of  Ensrland.  In 
Snghmdt  a  special  f  erdict  must  find  facts  anfi 
not  evidence  of  facts  \  and  where  any  matter  is 
by  special  verdict  sttb.mitted  to  the  court  for 
their  opiniQQ  in  point  of  law,  nq  infisrence  of 
Ads  not  stated  on  tb^  record,  however  strong 
the  evidence  of  th^so  facts  mi^  appear,  can  be 
pappKed  bv  the  court.  Tbe  oenclosipn  residt- 
wg  flfwn  th^  who)^  sbonkl  be  fptind  and  slated 
by  the  i«u-y.  8e^  Peake's  Law  of  BTidoDce, 
p.  4v  wberp  tbe  l«w  is  well  stated. 

In  Scotland,  tb^  l«gal  guilt  of  the  fact 
0h«md  npon  the  paond  is  estabibbed  by  tbe 
interleeutor  of  relevancy  befoi^  remitting  the 
paiUMi  with  tb^  libel  to  the  knowMg;e  of  the 
assise,  and  the  question  left  for  their  <Mnsi- 
doration  is,  whether  tbe  fad  charged  baa  bora 
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»<  A  special  verdict,"  spy*  Mr.  Huiqe  (Gpm-i 
mnntafies,  Trial  for  Crimes,  vol.  8,  o.  Ifi.  pp. 
980.  996,  et  seq.)  '<  is  a  return  of  certain  facts 
or  nironmstanctic  as  proved,  vitbout  tbp  addi« 
tion  of  any  general  inference  from  thenj,  with 
reuieet  to  the  pannd'a  jfiiilt  of  the  cnmo  li- 
ballad ;  an  inference  which  is  left  to  b^  made 
by  the  judge,  aeoording  to  bis  opinion  of  tbe 
lawftil  canatruciion  ayid  character  of  t|)^  facts 
tboa  laid  before  him. 

«^  It  is  necessary  that  tbe  verdict  make  a 
elpar  asd  absolute  return  of  certain  facts  as 
prof  ad ;  not  a  return  in  a  doubtful,  or  provi- 
imnalt  or  altevnative  f  bape,  or  such  as  leaves 
soma  aeparate  matter  of  tact  still  to  be  enquired 
into  by  the  Court.  For  to  settle  tbe  whole  faot 
ii  tbe  proper  and  peculiar  proviaca  af  tbe  jury  \ 
and  tbia  cannot  be  done  hj^  any  other  autho- 
rity, if  they  shall  leave  it  in  any  ways  uoper- 
taw.  Aicn  an  uncertainty  may  ansa  in  se- 
veimlways.  And  first  the  jory  may  report  the 
.fiieta  in  sueh  a  form,  as  to  leave  it  dopbtful, 
whether  tbe  crime  in  questton  baa  beep  cpm- 
mittad  at  aU.  Aa  bappBued  in  the  case  of  An- 
diew  Coabrane,  in  whose  trial  for  using  false 
wsigbta  and  meaaures,  the  jury  found  bia 
weights  light  and  bia  measures  short,  but  found 
aa  gTMinda  for  specifying  tbe  i^9fi;ftt  of  tbe 
deiSwury,  whether  so  great  aa  to  imply  dob, 
ar  inaonsidefable  only,  and  such  as  might  ha 
awing  to  miatakaarMattcntiea*    Inttkavaa* 
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facts  proved,  ^r  and  against  the  pannal ;  and 
in  that  case  you  ought  to  be  particularly  care- 
ful to  onut  no  circumstance  which  may  ^ave 
any  tendency  to  exculpate  the  pannel. 

Sunday,  24  Seotemher,  1752,  (betwixt  T  and 
8  o'clock  in  tbe  mommg.) 

*'  The  Lords  ordain  the  Assize  instantly  to 
inclpse  in  this  place,  and  to  return  their  Verdict 
upon  Uonday  ne^t,  the  25th  current,  at  11 
o'clock  before  iioon  ;  and  adioum  the  Court, 
and  bail  diets  thereof,  till  that  time ;  and  ordain 
the  hail  fifteen  assizers  there  to  attend,  and  the 
pannel  to  be  qi.rried  back  to  pj^son." 

ner,  ^n  alternative  return  of  facts,  may  somc^ 
times  issue  in  the  acquittal  of  the  accused; 
Thus,  in  a  trUl  for  sheep-stealing,  the  pannel 
cannol  hav^  judgment  as  a  thief,  if  the  jury 
say,  thfit  the  sheep  in  question  were  stolen  o^ 
had  strayed ;  bow  fuiU  soever  the  verdict  be  in 
fiiidingtha  pi^inel's  possession  of  the  sheep, 
an^  Other  presumptions  of  his  dishoneatv  and 
evil  coasci^ace.  Or  again,  in  a  case  of  rob- 
bi^ry,  aa  littie  is  tkere  a  good  conviction,  if  tha 
verdict  ba^r  tb^t  the  pannel  assaulted  A.  B.» 
nteaning  to  rdb  jiioi,  and  that  ip  the  course  of 
tbe  fcufie»,bis  oocbet-book  either  was  carried 
qS  by  t)ie  paqne),  or  fell  to  the  gi^qunfl  and  was 
lost.  Aad  here,  I  may  refer  to  the  trial  of 
William  and  James  (Sarruthers  and  others,  in 
1731.  Theiie  men  were  indicted  on  a  certain 
8t^tM^»  for  deforcing  tbe  revenme-officers,  aa 
also  at  camipon-law,  for  an  assault  and  robbery, 
bavipg  carried  offcertain  arips  and  other  things^ 
Mongipg  to  the  officers.  Now  as  to  ^|iis  ar- 
ticle, tha  jury  '  faod  proven  that  the  above  Ro« 

*  bert  Knaal)  aqd  bis  crew,  at  tbe  time  and 

*  nla^q  (ibalM,  broqgbt  Im  ^me  fire-arms  to 
f  tba  bouse  or  the  above  Jo)in  {liHt  and  tba| 

*  the?  ware  lost,  or  taken  away  by  the  foresaid 

*  mQO.'  Seotepce  passed  pn  this  verdict,  for 
seven  years  transportation,  in  terms  of  the  star 
tnte,  aa  on  a  convictian  ^f  the  deforcement  onlyt 
ai|d  nothiag  ipora. 

**  In  like  manaar,  op  ^^  indic|mea(  of  morn 
persons  than  one  for  the  same  foct,  the  verdict 
i«  faulty,  if  it  find  that  the  thing  was  done  by 
one  or  other  of  them,  and  do  not  affi»rd  the 
meanaof  disoeraing  which  of  theip  was  truly 
the  gwlty  perspn.  An4  on  this  ground  chiefly, 
as  f  take  it,  prpoaeded  tbe  absolvitor  in  tb^ 
caaa<^Bochanap  andLilburnin  1771,  where 
the  jury  conviolcd  the  pannela  in  the  precise 
terms  of  their  own  confession,  which  was  thus; 

*  That  the  pannels,  irriuted  by  the  continued 

<  attacfca  of  the  dog,  and  having  each  of  them 

<  tbe  spit  of  a  jack  in  their  bands,  both  or  either 

<  of  them  in  tba  frav,  gave  a  stroke  or  strokea 
«  npon  tba  head  W  the  said  Joseph  Marline, 
'  with  tbe  spits  in  their  hamls,  of  which  stroke 
f  or  strokea,  and  tbe  wounds  thereby  given,  the 

*  aakl  Joappb  Martina  died  the  day  FbUpwing, 
« in  the  housa  of  the  said  Robert  Anderson.'  It 
eoold  not  be  determined  on  this  verdict,  whe* 
thar  both  pagnA  had  strnek  tbe  da^aaaaiJ,  or, 

R 
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CoBLB  Itikeiiis  Justicurii,  S.  D.  N.  Il^«, 
tenia  apud  btirgum  de  iDverarii,  Ticesimo 
quinio  die  meusis,  8eptembrt8,  anno  Do- 
mini millesimb,  septingentesimo  quinqaa- 
ge«iino  secundo,  N.  S.  per  nobilem  et  pne- 
potentem  Principem  Archibaldum  ducem 
de  Argyll,  Doininum  Josticiarium  Gene- 
ralcni,  et  Patricium  Grant  de  Elchies,  ar- 
migeruni,  et  Dominum  Jacobum  Fergu- 
son de  Kilkerran,  Dominos  ConnmissioDa- 
rios  Jiisticiarii  dicii  S.  D.  N.  Regis. 
Curia  legitime  afficinata. 

.    Intrat,    Tbe  above  James  Stewart,  panoel. 
The  Persons,  who  passed  upon  tbe  Assize  of 

if  one  of  them  only  struck,  which  of  tbe  two 
it  wss. 

"  Another  kind  of  uncertainty  in  a  special 
Terdict  seems  also  to  be  vicious ;  which  is,  if  it 
does  not  announce  an  explicit  opinion  of  the 
jury  respecting  tbe  facts  mentioned  in  the  ver- 
dict, whether  they  are  proved  or  not.  In  this 
view,  I  may  take  notice  of  the  verdict  in  the 
case  of  Bfarf^uret  Anderson;  which,  however, 
was  followed  with  sentence  of  death.  She  was 
indicted  of  child  murder  on  the  act  1690.  The 
verdict  was  thus:  *  Find  the  iibel  proven,  in  so 

*  far  as  she  brought  forth  a  child  without  call- 

*  ing  for  help  in  the  time  of  the  birth :  and  also 
'  they  find  by  plurality  of  votes,  that  the  iwo 

*  witnesses  in  exculpation  are  not  concurring, 

*  in  so  far  as  the  pannePs  declaration  anent  her 

*  bein^  with  child,  was  not  positive  to  them.* 
Now,  in  the  first  passage,  the  jury  omit  to  say 
that  the  child  was  dead  or  missing,  or  that  tbe 
woman  concealed  her  pregnancy, .  which,  in 
terms  of  the  statute,  are  necessary  articles  of 
the  prosecutor's  case ;  and  .in  the  seqoe),  re- 
latite  to  the  woman's  excutpatioDg  they  cannot 
be  said  to  have  given  a  decision,  but  to  have 
expressed  a  doubt  only,  concerning  tbe  import 
and  sufficiency  of  her  proof.    It  is  true,  it  may 

*  be  answered,  and  prooably  the  Court  took  it 
up  in  this  view,  that  it  lay  with  her  to  prove 
tbe  disclosure  of  her  pregnancy ;  and  that  tbe 
jurv  could  not  be  said  to  have  found  explicitly 
10  her  favour,  that  she  had  done  so.  But  nei- 
ther had  they  found  for  the  prosecutor,  that 
#he  concealed  it. 

'*  Again ;  if  a  verdict  be  returned,  saying 
with  respect  to  one  lact,  that  it  is  admitted  in 
the  pannel's  declaration,  and  as  to  cerUin  other 
circumstances,  that  they  are  sworn  to  by  sin- 
gle witnessses,  and  as  to  others  still,  that  they 
are  affirmed  by  several  witnesses,  and  are  de- 
nied by  one,  and  here  stopping  short  of  any 
conclusion  of  proved  or  not  proved,  respecting 
these  several  particulars,  or,  which  is  much 
the  same,  referring  it  to  tbe.  decision  of  th« 
Court,  whether  these  things  be  proved  or  not ; 
this  loo  seems  to  be  at  least  a  questionable  ver- 
dict For  it  is  the  duty  of  the  assize,  them- 
aeives  to  form  and  report  their  own  oniniou  re- 
specting the  sufficiency  of  these  modes  of  evi- 
ilenee;  and  although,  in  doing  so,  they  will 
jNHursil^r  ps^  regard  to  tht  sepiiinents  wbich 


the  said  James  Stewart,  returned  the  following 
Verdict : 

**  At  Inversry  the  24th  day  of  September, 
1752  years,  New  Style,  Tbe  above  assize  being 
inclosed,  did  make  choice  of  thf  said  G^Slin 
Campliell  of  Skipnish  to  be  their  chancellor, 
and  Jamea  Campbell,  late  bailie  of  InverarVy 
to  be  their  clerk ;  and,  having  considered  the 
Criminal  Letters  pursued  at  the  instance  of 
William  Grant  of  Prestoogrange,  esq.  his 
Majesty's  Advocate,  for  his  majesty's  interest, 
and  also  at  the  instance  of  Janet  Mackay, 
daughter  to  the  honourable  Hugh  Mackay  of 
Bigbouse,  esq.  and  relict  of  the  deceased  Ciolin 
Campbell  of  Glen u re,  for  herself,  and  on  be* 


fall  from  the  Court  touching  tbe  law  on  ttkat 
head  ;  yet  can  they  not  properly  decline  to 
exercise  their  own  judgment  on  the  proof,  with 
the  help  of  that  advice,  or  thus,  by  a  reference^ 
devolve  their  office  on  the  judge,  who  canoot 
lawfully  use  or  accept  it. 

**  It  IS  true,  that  in  every  special  verdict,  it 
is  referred  to  the  Court  to  make  some  inference, 
which  the  assize  have  not  made  for  them- 
selves. But  then,  the  inference  so  to  be  made, 
is  of  a  general  and  scientifio  nature,  and  one 
for  which  the  verdict  itself  supplies  the  matsi- 
rials :  it  is  an  inference  in  point  of  lawfiil^coii- 
stroction,  that  tbe  matter  found  proven  io  the 
verdict  implies,  and  has  all  tbe  characters  of 
the  crime  iibelted ;  or  else,  that  the  dream* 
stance  found  proven  amount  to  a  relevant' or 
sufficient  proof  of  the  charge.  Whereas,  in 
such  a  verdict  as  has  now  been  supposed,'  no 
msterials  are  laid  before  ^the  Court,  on  which 
to  make  any  general  inference:  the  assize 
themselves  do  nothing:  they  delegate  their 
whole  office  to  tbe  Court ;  and  refer  it  to  them 
to  determine  respecting  each  particotar  cirouin- 
stance,  whether  it  be  proven  or  not ;  so  that 
properly  speaking,  there  are  no  facts  for  the 
Court  to  construe  or  consider.  Nevertheless, 
I  cannot  but  feel  diffident  in  expressing  this 
opinion,  when  I  observe,  that  in  more  than 
one  instance,  judgment  has  passed  on  verdicts, 
which  approach  at  least  to  that  arobigiioiis 
character  of  which  I  have  been  speaking  ; 
though  I  shall  not  affirm  that  the  Coort,  in 
these  instances,  took  that  view  of  the  matter, 
but  probably  rather  considered  them  as  cases 
where  the  assize  had  unnecessarily  made  re- 
port of  tlie  grounds,  and  these  in  tfaeoisefTee 
sufficient,  on  which  they  proceeded  in  coo- 
iicting.  One  instance  is  in  the  trial,  mentioned 
on  a  former  occasion,  of  James  Hog  and 
Thomas  Soutar,  for  attempting  to  snboni  wit- 
The  jury  found  a  verdict  as  follows  : 


'  By  a  plurality  of  voices,  find,  that  tbe  i 

*  of  subordination,  or,  endeavouring  to  subora 

*  people  to  be  witnesses,  as  libelled  agmiiist 
<  the  pannel  Mr.  James  Hog,  proven  in  sundry 

*  facts,  each  fact  only  by  one  single  witness  $ 

*  as  to  Thomas  Soutar,  the  other  pannel,  find 

*  him  art  and  part  in  the  said  subordinatioe  !* 
On  this  verdict,  which  has  the  appearaooe  of 
bciDg  a  reflBicnoe  of  the  mesii  of  proof^  I 
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Mf'Of  Elisabeth  and  Lucy  Campbells,  her 
iafaiit  childreD,  with  concourse  of*  bis  Majesty's 
,  Adrocate,  for  his  majesty's  interest ;  against 
James  Stewart,  panoel;  the  lord  justioiB  ge- 
neral, and  lords  commissioners  of  justiciary 
their  interlocutor  thereupon,  with  the  deposi- 

what  a  doubtful  matter,  to  the  decisioi^of  the 
Court,  there  ensuai  a  long  debate ;  whereof 
Uie  main  scope  on  both  parts  was,  to  try  by 
arguments  and  authorities  the  sufficiency  of 
this  sort  of  evidence,  as  applicable  to  cases  of 
this  description.  The  issue  was,  that  tbe^an- 
neis  had  judgment,  as  lawfully  convicted  of 
the  crime  laid  to  their  charge. 

**  How  clear  soever  the  verdict  in  its  appli- 
cation, and  in  the  finding  of  facts,  yet  still  it  is 
not  a  good  conviction,  if  those  uicis  do  not 
amount  to  a  crime,  or  cognizable  degree  of 
guilt.  In  like  manner  as  a  libel  for  perjury  or 
reset  of  theft  is  not  relevant,  if  it  omit  to  state 
In  the  one  case,  the  paunel's  knowledge  of  the 
quality  of  the  goods,  or  in  the  other,  his  con- 
science of  the  falsehood  of  his  oath^  so  a 
special  verdict  on  a  charge  of  these  crimes  is 
void  and  fruitless,  if  it  happen  to  be  defective 
in  the  like  particular.  And  again,  in  a  trial  for 
child  murder,  on  the  act  1690,  it  is  not  a  lawful 
ground  of  sentence,  if  the  assize  return  a 
special  verdict,  and  fail  t6  mention  therein  any 
of  the  statutory  requisites  of  the  crime ;  such 
as  the  concealuient  of  pregnancy ,  the  unassisted 
birth,  or  that  the  child  is  dead  or  missing. 
And  on  this  ground,  at  least  I  comectiire  so, 
w  ent  the  absolvitor  in  the  case  of  Magdalen 
Alexander,  who  was  indicted  on  that  law,  in 
August  1715.  Agreeably  to  the  practice  of 
those  times,  the  lords  *  sustained  the  defence 
'  proponed  for  the  paonel,  that  during  the  time 

*  of  her  being  with  child  she  revealed  the  same, 
'  relevant  to  restrict  the  libel  to  an  arbitrary 

*  punishment.'  The  verdict  was  thus :  *  Find  it 
«  proven,  that  about  the  time  libelled,  the  pan- 
*■  uel  had   the  symptoms  of  a  cfreen  lighter 

*  woman'  £a  woman  recently  oehvered  of  a 
child^  '  upon  her,  and  also  find  it  proven,  that 
'  during  the  time  she  was  wi4h  child  she  re- 

*  vealed  the  same.'  Whereupon  this  woman 
was  justly  assoilzied  ;  in  as  much  as  the  assize 
had  not  found  that  she  was  delivered  without 
beip,  nor  that  the  child  was  dead  or  missing. 

*'The  like  question  occurred  in  another 
case  of  child-murder,  of  a  later  date.  At 
Dumfries,  on  the  4th  of  October  1762,  this 
▼erdict  was  returned  in  the  trial  of  Agnes 
'Walker :  *  By  plurality  of  voices  find  the  pau- 
.'  nel  guilty  of  having  brought  forth  a  child 

*  without  dfiscovering  the  pregnancy,  or  calling 

*  assistance  during  her  labour  according  to  the 
<  act  of  parliament,  &c.  entitled,  An  Act  anent 

*  murdering  of  children.    They  are  sorry  to 

*  observe  that  this  law  is  not  so  well  published 

*  and  generally  understood  as  it  ought  to  be, 

*  and  they  therefore  presume  humbl  v  to  recooli- 

*  mend  tne  misfortunate  panoel  to  the  compas- 

*  sioQ  of  the  judge,  and  to  such  exertion 
'  thereof  aa  to  bis  wisdom  shall  seem  meet.' 
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tioDS  of  the  wijkaesses  addtioed  for  provio^ 
thereof,  and  depositions  of  the  witnesses  ad* 
duced  for  the  pannel,  together  with  the  writ* 
ings,  and  other  particulars  contained  in  the  in* 
ventory  subjoined  to  the  libel,  antUhe  writinga 
produced  for  the  pannel ;   find  unanimously*. 

Besides  other  objections  of  a  morel  critical 
nature,  her  counsel,  Mr.  Crosby,  stated,  that 
this  verdict  did  not  take  notice  of  the  funda- 
mental circumstance,  of  the  child  bein^  dead 
or  missing.  The  issue  tvas,  that  she  petitioned 
banishment  from  Scotland ;  to  which  the  pro<^ 
secutor  agreed,  rather  than  run  the  risk  of  a 
judgment  in  her  favour." 

The  following  Case,  and  Mr.  Burnett's  re- 
marks upon  it,  will  well  illustrate  the  nature  of 
a  Scots  Special  Verdict. 

"  In  the  case  of  William  Doig,  tried  at  Perth 
for  murder  and  robbery  before  lords  Tin  wald  and  , 
Minto,  in  May  1755  ;  .the  jur3r  retnimed  the 
following  apecial  verdict,  on  which  sentence  of 
death  foUowed :  <  Find  it  proved,  that  part  of  the 
'  goods  found  in  the  paunel's  possession  when  ap- 
'  prehended  were  the  property  of  the  deceased. 

*  As  also  all  in  one  voice  find  tnat,  time  and  place 

*  libelled,  Patrick  Maxton's  body  was  found  in  a 

*  ditch,  or  hole  full  of  water,  in  the  Moss  wood 

*  end  ;  and  from  the  marks  of  violence  on  hia 

*  body,  find  it  proven  that  he  was  murdered : 

*  and  likewise  they,  all  in  one  voice,  fiud   it 

*  proven,  that,  time  and  place  libelled,  the  pan-  ^ 

*  nel  and  the  deceased  met  on  the  road  betwixt 

*  Perth  and  Methern,  and  travelled  westward,  is 

*  company  with  several  others,  till  they  came  to 

*  the  Milne-town  of  Carscbead,  when  the  de- 
^  functand  the  pannel  parted  from  the  rest,  and 

<  went  together,  as  they  gave  out,  towards  the 

*  Moss  side  of  Matheriy  :  that  the  pannel  came 
'  there  alone ;  but  that  Patrick  Maxton  was  not 

<  seen  afterwards,  till  the  body  was  found  mur- 

<  dered  as  above.* "  <<  Here,"  says  Mr.  Burnett, 
the  robbery  is  inferred  as  committed  by  the 
prisoner  from  the  possession  of  part  of  th« 
goods  of  the  defunct ;  and  the  murder  from 
Ais  circumstance  also  joined  to  the  parties 
being  left  alone  together;  and  the  prisoner 
afterwards  only  ap^riug,  without  giving  any, 
account  of  his  associate.  The  prisoner's  couft- 
sel  were  Wedderburn  (aflerwards  lord  Rosslyn,) 
and  Rae  (afWrwards  lord  justice-clerk.)  No 
debat^'appears  to  have  taken  place  on  the  ver- 
dict." Burnett's  Treatise  on  various  branahea 
of  the  Criminal  Law  of  Scotland,  p.  522. 

*  "  h  is  currently  reported  tliat. three  of 
the  jurymen  dissented  in  opinion  from  the  rest, 
but  if  so,  they  had  not  the  courage  to  desjre 
their  dissents  to  be  marked,  as  perhapa  avail* 
iog  not  in  Scotland,  where  a  majority  of  the 
jury  determines  the  question  whether  guilty 
or  not."  Supplement  to  the  Trial  of  Jamea 
Stewart 

It  appears  that  in  the  report  of  this  trial  to 
wliicb  the  *  Supplement' refers,  mention  is  made 
that  <*  this  Interlocutor  [ordaining  the 
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tfere  fiMiD«l  Itwdi  fitowaii  evStti^  M  tfit 
patt,  of  fhe  inur^  «f  Cotlfi  CaUiDbeH  of 
Glemire.  In  wHncM  whereof,  our  tain  cAitii- 
ceNor  and  cl<erk  h«?e  tulMcribed  tifetfe  fresents 
In  our  OBttK^,  and  m  otar  picacttce,  place  land 
date  above- written. 

(Signed)      "  Colin  Campbell,  Chan. 
"Ja.  Campbell,  €1." 

After  ^(fingflhis  rer^et^he  Coutt  proeeed- 
ed  to  •ftvt  jodjg^ctat ;  wtiidb,  beiogp  Wrhten 
down  in  th^  book,  and  Bigned  by  the  wMe 
judges,  was  read  by  the derh, aindio  the ttstial 
luanorer,  refuted  jJrooounced  by  the  dempster 
to  the  paonel,  as  iollowa : 

■  ■  ■  I  ■      ■        I  ■   ■■ 

|o  inclose]  havioff  been  pronounced,  by  the 
three  judges,  the  lord  Elcfaies  said  to  the  jory 
words  to  this  purpose,— That  as  they  had  been 
ninch  fhtigoed  hy  the  extraordinary  letreth  of 
the  trial ;  and  as  the  case  now  to  \^\ifi  to 
th^m.  Was  of  the  iittriost  coriM^aehce,  lib  less 
than  life  or  death,  it  desert^  their  iUo«t'a6rioas 
and  deliberate  consideration :  and  that  the^ore 
a  long  time  (full  twenty-seren  hours)  was 
eiTcn  them  to  return  their  rerdiet  And  his 
lordship  added,  that  he  thought  it  nsight  'be 
venr  proper  for  them  to  refresh  Aieiriselyes 
with  sleep,  before  they  should  proceed  tb  coti- 
aider  the  case,  and  make  out  their  rerdidt ;  for 
which  he  said)  couches,  Sec.  should  he  ordered 
into  the  place  where  they  were  to  be  iucics- 
ed."  Upon  which  the  ailthOr  of  the  *  St^)- 
f  lemeni'  retnark^,  ««  U  would,  doubtless,  have 
been  commendable  in  the  jory,  if  Ihey  had 
complied  with  this  seasonable  advice  of  the 
iord  Elchies,  considering  that  they  had  now 
been  sittitig  in  court  about  fifty  hours  without 
Uleep;  which  Ms  they  wanted  muCh,  so  after 
being  refreshed  With  it,  tbey  might  hitre  deli- 
beratelv  and  with  their  eyes  open  cdnsidei^ 
the  caie  of  the  poor  pannel.  The  jury,  how- 
ever, were  pleased  to  refresh  themsehres  only 
with  wine  and  the  like,  aind  immediately 
thereafter  to  fall  to  their  business,  wfth  the 
same  drowsy  noddles ;  in  which  they  made 
auch  dispatch,  as  to  have  it  dressed  lip  and 
ended  soon  after  eleven  o'clock  of  the  same 
Ibrenoon ;  a  time  shorter  .tiian  four  hours  at 


" O  horrid  to  reUte! 

*<  About  man's  life  they  did  not  hesitate. 

•  «  In  the  afterdoon  of  this  dUy,  Mr.  Stewart 
younger  of  Ballachelish  tue^ing  Mr.  Camp- 
bell of  Ederliae,  one  of  the  fifteen,  on  the 
street  of  Inverary,  told'  him,  that  every  one 
was  surprised  at  the  dispatch  the  jory  had  made 
in  examining  so  long  a  case ;  and  'asked  Mr. 
"Campbell,  How  it  was  possible  they  could  do 
'•o  ranch  in  so  short  a  time  ?  To  which  Mr. 
Canipbell  answered.  We  only  considered  the 
€xcu^pato^y  proof;  as  for  the  other,  (viz.  the 
proof  against  the  pannel),  we  all  hadii  in  our 
heads  before.  F^w  will  doubt  the  truth  of 
this  answer.    They  had  Made  up  their  tainds 


«<  The  Lord  Jttttide  Oenefal^  and  l«orii 
Coomiiseioners  of  Justiciary,  baying  coMi<- 
dered  the  yerdkt  of  aflshse,  of  <date  the  S4tii 
current,  accoMKn?  to  the  preMUt  itlte,  tatmaed 
this  day  against  Jamen  Stewart,  pUmel,  whera- 
by  he  is  found  Guilty,  ait  and  part,  of  ^bm 
murder  .of  Celin  Campbell  of  Glenure;  tbay, 
in  respect  thereof,  by  the  mouth  of  Johti  Mae* 
kensie,  dempster  or  court,  decern  lUid  adjadga 
the  said  James  Stewart  10  be  carried  back  to 
the  prison  of  f  nyerary,  and  therein  to  remain 
till  the  5th  day  of  October  next,  accbilling  la 
the  present  style ;  and  then  to  be  dt^tfred  oyer 
by  the  magistrates  of  Inyerary,  and  keeper  bf 
the  said  prison,  to  the  sftierilf-depute  of  Aigyll* 
ahire,  or  his  substitutes ;  and  to  he  %y  them 
transported  to  the  shue  Of  Inyemess,  and  de-> 
liyered  over  to  the  sheriff-depute  of  Invertkeaa. 
or  hb  snbatfttites ;  and  to  he  by  if  hem  trena* 
pdrled  to  Fort  William,  and  ueKvered  oyer 
to  the  goyemor.  demity-gov^mor.  Or  coiii*^ 
ihander  in  chief,  for  the  time,  of  the  sa(id  gar- 
rison,'to  be  by  them  committed  to  prison  in  the 
daid  fort,  therein  to  remain  till  fhe  7th  day  of 
November  next,  according  to  the  present  vtyle  ; 
and  then  again  to  be  delivered  over  to  the 
^eriff-depute  of  Inverness-shire,  or  his  substi* 
tiites ;  and  to  be  by  them  transported  oyer  tba 
flurry  Of  Bollachdwh ;  and  delivered  over  to 
the  isheriff-depote  of  Argyllshire,  or  hb  suIk 
ititutes,  to  be  by  them  <»rried  to  a  gibbet  to  be 
erected  by  the  said  sheriff  on  a  conspictioah 
eminence  upon  the  south  side  of,  and  near  to 
the  said  ferry:  and  decern  and  adjudge  the 
said  Jaities  Stewart,  upon  Wednesday  the  8tk 
day  of  November  next,  according  to  the  pre- 
sent style, 'betwi^  the  hours  of  tweiye  at  noon 
and  two  afternoon,  to  be  hanged*  by  the  neCk 
upon  the  aaid  gibbet,  hy  the  liantts  of  an  exe- 
cutioner, udtil  he  be  dead ;  and  thereafter  to 
be  hung  in  chains  upon  the  said  gibbet ;  and 
ordain  all  his  moyeable  goods  and  gear  to  be 
escheat  and  inbrought  to  hb  majesty's  nae; 
tvhich  is  pronounced  for  doom. 

(Signed)  « ARofix. 

"  P.  Grant. 

*«  Ja.  Feboosom.** 

After  whkdi  the  Lord  Justice-General  spoke  le 
the  pannel  to  the  following  effsct  :* 

James  Stdwart,  you  have  had  a  yery  long 
and  most  impartial  trial :  yod  haye  been  pro- 
secuted with  all  the  moderation  consistent  witk 
the  crime  you  stood  accused  of;  and  jowr 
counsel  have  defended  you  with  great  ability, 
and  with  decency.  The  jury  haye  unanimoda- 
ly  found  you  guttty  Of  having  been  acceaaarf 
to  this  horrid  murder,  which,  upon  dueconai* 
deration  of  all  circumstances,  seems  to  tie  ae- 
cording  to  the  evidence. 

*  "  The  L J— G        —  apoke  to 

the.  condemned  pannel,  in  an  angry  style,  ta 
many  of  the  bystanders  then  thought:  and  we 
affi  rm ,  that  tb  e  speech  spoke  'was  much  more 
acute  and  bitter  than  the  speech  printed.'* 
Supplement  to  file  Trial  o^James  Stewart.  • 
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M J  kdbrah  in  4(lM(Biiiig  ^Imut  ^iffaiiiMM, 
idemfioofed  to  nakc  yoo  MMible,  how 
the  cfMii  «•  of  «4iiGh  yoa  stand  ooo- 
•  hiie  aad  moil  iofkiiOfit  mardur  aod 
mdofiaaco  of. the  bwB  of  God 
and  «Mn9«od  Hw^oniDoti  pnociptea  of  hMoa- 
ntly !  I  noflt  add  oaacifooaBalaiice  moiey  which 
aggtayaiaa  your  grtk;  and  that  ia,yooriagra- 
titnde  to  thai  gmittoaMii,  who,  by  yonr  meaov, 
is  now  no  more.  You  bad,  by  yaor  oMifioaH 
got  into  his  oonfidenoe,  before  be  bad  time  to 
be  wdl  laibnued  of  the  oircumstauoes  of  tbe 
estaleefvihieh  he  was  i^ipoioted  steward.  This 
oonfidsDoe  yon  abused  so  much,  vSs  to  raise 
SQioa  of  aseoey  froaii  tbe  tenaoits  for  yoor  own 
fotfo&tai  but  when,  in  obedience  to  tbe  orders 
of  ha  anperiot»>  he  was  removiuf  yon  and  others 
tma  the  fonns  th«r  did  possess,  then,  aoeord- 
iag  to  the  mahee  always  prevailing^  in  uncin- 


hMd  parts  of  tbe  Highlands,  \oor  inireterale 
hatrad  began  :  ao  Shat  it  may  be  said  of  yoo, 


That  you  first  eat  bis  bread,  and  then  shed  his 


To  traoe  voor  crime  from  its  troe  original 
I,  I  win  oBe<tbewopd8'ofonr  statnte-fiiok, 
Tboae  barboronscroeltiesand  lawlem  oppres- 
sions praetiMd  in  tbe  'Higbtends  during  sereral 
sontnries,  against  which  the  laws  mhde  so  long 
ago  an  the  year  1587,  and  mforced  in  1690, 
were  ao  severe,  that  tberclans  were  bound  to  de- 
liver hostages,  as  securities  for  the  peace,  wlio 
were  even  to  be  put  to  death,  if  no  redress  was 
made.  To  tins  1  most  add  that  obstinate  and 
nlmoat  iucumble  disaffection  and  aversion  to  tbe 
government  in  several  iligbland,  clans,  and  in 
partioillar  yoor  own,  ever  suwe  the  happy  «Re- 
volation,-aad  tbe  establishment -of  tbe  crown  in 
the  Protestant  Une. 

In  the.  yenr  1715,  ihere  troke  not  amost 
amMtoml  and  nnprovoked  rebellion,  soon  after 
*e  aeoenriott  of  his  UteinHkiesty  to  tbe  throne ; 
in  whioh  the  part  yoor  dan  acted  is  well 
known,  so  many  being  bereprasent  that  were 
tritmmei  of  their  compoiing  part  of  tlie  rebel 
army,  whicif  besieged  this'town.  This  I  my- 
nsif  havetreason  to  bnow.  A  royal  indemnity 
•oota-folhMved  'after  those  treawns  then  com- 
mitted :  hot,  in  the  year  1719,  yonr  dan,  nn- 
ulndfttttof'tlMir  'lives  and  fortunes  having  been 
granted  them  only  two  years  before,  did  again 
rise  in  rebellion,  and  awisted  a  foreign  enemy 
in  an  invasion  :  in  this  you  are  said  to  have 
acted  a  part,tboogb  at  that  time  very -young. 

In'tfae  vear  1745,  the  restless  spiriU'of  the 
disaflfeeiea  flighkuidera  agnm  prompted  them 
to  false  a  third  rebellion,  in  which  you  and 
year 'dan 'formed  a'regiment  in  that  impioos 
sertine,nnd  in<wbicbyouperseveredto-thehMt. 
TtaeWvineiArovilience  at  first  permitted  you 
to  obtain  some  advantages,  which  has  pomibly 
beento  giveyotftimeto  repent  of  your  crimes. 
BatwhO'cau'dive  into  the  secrets  of  the  Al- 
migllty!  At 'Ittst  Heaven  raised  up  a  grept 
priotee,^heBen  of  ourgvacions  king,  who,  with 
eoorige  equal  to  tlmt  of  hb  nncestors,  and  with 
eondtfcttvpefierto'bts  years,  did,  at  one  Mow, 
ptttiQ  end  to*«ll  your^rioked  attempts. 
1 
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if  m  had  been  suooemAd  is  tet  febellaaiSy 
jTOo  bad  been  now  triumpbasft  with  yomroofr* 
fedemtesi  trsaspliog  upon  the  lawa  of  yenr 
oswtry,  tbe  liberlics  of  your  fdhwvenhjfijtsi 
andentbePrelBstantreligisn:  yoamightbavw 
been  civiag  tbe  law,  wlmre  you  now  have  re^ 
ceived  tbe  jnd^ment  of  it ;  and  we,  who  sow 
this  day  yoor  judges,  might  have  been  tnei 
befene  qne  of  yonr  meek  oeoits  of  jfndienturey 
andtinn  vou  might  hav«  been  saUalad  witb 
tbe  blood  of  noy  name  or  cton  to  which  yoa 
had  an  nversion. 

I  have  tbonght  it  my  dnty  to  pnt  ym  m 
mind  of  these  foots,  imly  to  mark  eot  itbeei 
wicked  paths  whicb  have  led  yoo  to  deshrnc* 
tisn  :  and  thoo^  yon  denH  now  stand  aocosed 
as  a  rebd,  nor  am  1  pemutted  to  call  yon  a 
traitor,  because  his  majesty's  imdeservei 
mercy  to  yen  did  several  years  ago  Testove  yea 
to  tbe  state  of  an  bnoccnt  man  ?  yet  I  any 
say,  with  great  fosoe  of  tmtb,  that  this  tnardsr 
has  been  visibly  theefiectandoonaiquenoeef 
the  late  rebdlioa. 

Yon  may  yet,  daring  the  short  time  yea 
bare  to  live,  lie  of  great  service  to  your  ftiendn 
and  neighbours,  by  warning  them  ngainstthose 
principles  and  |»raotioes  which  hav«  Uaug'ht 
voa  to  this  untimely  end  ;  and  may  the  Loni 
nave  mercy  upon  your  sonl  !* 

Immediately  after  sentence  of  death  liad 
passed  upon  James  Stewart,  and  the  Lord 
Justice-General  bad  ended  his  speech,  tbe 
pannd  said, 

'*  My  lords,  I  tamely  submit  to  my  hard  sen  - 
tenoe.  I  forgive  the  jury,  and  tbe  witnesses, 
who  have  sworn  several  tniogs  falsely  affaiost 
me :  and  I  declare,  before  the  ig^eat  God,  and 
this  auditory,  that  I  had  no  previous  knowledge 
of  the  murder  of  Colin  Campbell  of  Glennre« 
and  am  as  ionocent  of  it  as  a  child  nnbom.  I 
am  not  afraid  to  die ;  but  what  grieves  me«  is 
ray  character,  that  after-ages  should  think  me 
capablefof  such  a  horrid  and  barbarous  murder,** 

Thereafter  the  pannel  was  ordemd  back  to 
prison,  and  executed  according  to  his  sentence; 
and  tbe  morning  before  he  went  to  eieontion» 
be  declared  to  the  aberiff  his  innocence  of  the 
fact  for  whicb  he  waseonvietsd ;  and  did  the 
aame  at  the  gallows,  with  many  protesUtione 
of  bis  innocence,  calling  God  to  witnem  the 
troth  of  what  he  declared. 


Of  this  case  Amot,  in  bis  Collection  of  Cri- 
minal  Trials,  has  inserted  an  abstract,  to  whioh 
be  hss  subjoined  the  following  obserrations : 

«  The  guilt  charged  against  the  pannel  is, 
that  he  was  accessory  to,  and  art  and  part  in 

•  When  the  sentence  was  pronoonoed 
against  James  Stewart  at  Inverary,  thegentle- 
men  wbo'attended  the  trial  the  preceding  days, 
having  been  all  tired  with  il^  did  not  take  notes 
the  last  day :  but,  at  for  as  they  can  recollect, 
thesobitance  of  what  the  Lord  Justice-Gensral 
then  tfud  to  the  pannel,  was  as  is  above  set 
down.    Former  Edition. 
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coBtpiriag  the  marder  of  Glenare,  vtiich  wai 
perpetrated  by  Allan  Breck  Stewart.  There- 
fore,  if  there  be  not  legal  evidence  that  Allan 
Breck  was  the  murderer,  the  charge  of  fpiilt 
Tantshes,  and  it  becomes  perfectly  unnecessary 
to  consider  the  second  proposition,  viz.  the  pri- 
soner's accession  to  the  murder  alleged  to  hate 
been  committed  by  Allan  Breck. 

^  The  only  positive  evidence  relative  to  the 
perpetrator  of  this  murder,  is,  thai  it  was  com- 
mitted by  <  a  man  with  a  short  dark  coloured 
*  coat,'  and  this  is,  in  some  respect,  applicable 
to  Allan  Breck,  as  he  was  seen  on  the  day  of 
the  murder,  not  far  from  the  place  where  it 
was  committed,  dressed  in  a  dun  coloured  great 
coat,  and  dark  short  coat.  Allan  Breck  did 
frequently  use  threatening  expressions  against 
the  deceased,  and  he  did  display  the<  most  io- 
dubitable  signs  of  fear  and  guilt.  But  it  is  cer- 
tain that  his  guilt,  as  a  deserter,  was  heighten- 
ed by  his  haying  been  in  the  rebellion,  and 
that  his  life  was  thus  forfeited  to  bis  oouQtry ; 
and  the  reader  must  determine  with  himself 
whether  Allan  Breck's  fear  of  being  appre- 
hended proceeded  from  the  desertion,  of  which 
he  v^as  notoriously  guiltjf  ;  or  from  this  recent 
murder,  of  which,  even  independent  of  guilt, 
he  he'd  reason  to  conclude  he  would  be  sus- 
pected, on  account  of  his  connection  with  the 
nmily  of  Ardshiel,  and  of  his  fugitive  and  wan- 
dering life. 

'<  The  circumstances  from  which  the  prose- 
cutors inferred  the  prisoner's  accession  to  this 
murder,  may  perhaps  be  fit  enough  to  excite  a 
suspicion  of  guilt  ^n  the  speculations  of  the 
closet,  but  I  apprehend  them  to  be  in  the  high- 
est degree  improper  and  dangerous,  to  be  pro- 
duced as  evidence  to  affect  the  life  or  fortune 
of  a  prisoner  in  the  tribunal  of  justice. 
r  **  The  circumstances  were  shortly  these :  that 
Allan  Breck,  a  kinsman  of  the  prisoners,  paid 
him  a  visit  three  days  preceding  the  murder, 
gat  with  him  and  other  company  at  supper, 
and  slept  in  a  bam  Mhat  Allan  Breck  put  off 
his  French  clothes,  dressed  himself  in  a  short 
coat  belonging  to  the  prisoner,  or  his  son,  ere 
he  went  to  work  in  a  field  of  potatoes ;  and 
next  morning,  when  he  left  the  house,  went 
off  dressed  in  the  short  clothes,  and  left  his 
own ;  which,  by  the  bye,  he  had  done  npon 
former  occasions :  that  the  prisoner,  upon  the 
search  which  was  to  be  made  for  the  murderer 
of  Glenure,  supplied  with  money,  for  the  pur- 
pose of  making  an  escape,  his  kinsman,  Allan 
fireck,  a  fugitive,  and  a  deserter :  that  the.  g'uns 
ibout  the  prisober's  house  were  hid,  in  a  coun- 
try  where  it  was  a  crime  to  be  possessed  of 
arms :  that  the  prisoner  had  used  repeated  ex- 
presnoot  of  resentment  and  of  vengeance 
■ffainst  Glenure ;  and  that,  after  the  murder, 
iUlan  Breck  expressed  his  apprehension  lest 
the  prisoner  or  his  son  should  be  betrayed  by 
their  own  tongue. 

^*  Theae  are  the  amount  of  the  evidence  against 
Ikt  prisoner,  which  resulted  from  a  scrutiny, 
by  no  means  warrantable,  into  his  life  and  con- 
duct. The  rigorous  durance  in  which  he  him- 
self was  ODofiA^,  and  his  son  and  servants  being 


kept  dose  prisoners  in  separate  apartments, 
iiave  been  already  mentioned.  His  repositories 
were  thrice  searched  by  the  prosecutors  rela- 
tions without  legal  warrant,  and  attended  by  a 
military  fiMroe :  and  every  circumstance  of  his 
life  and  conversation,  for  a  period  of  two  years, 
wss  raked  into  with  the  moot  invidious  industry. 
But  this  last  mode  of  extracting  evidence,  and 
the  result  which  flowed  from  it,  require  to  be 
particularly  considered. 

**  Whera  there  is  no  positive  evidence  de- 
monstrating the  author  of  a  mischief  which  an 
individual  has  sustained,  menacing  expressions^ 
may  be  justly  admitted,  along  with  other  cir-^ 
cumstances,  as  a  link  of  the  chain  of  circum- 
stantial evidence  a^4kinst  a  prisoner.  But,  to 
lay  much  stress  upon  general  expressions  of 
resentment,  and  even  of  vengeance,  such  as, 
<  I  wish  he  were  hanged ;'  *  he  is  unwortftiy.to 
*  live;'  '  1  will  cause  him  to  repent  it,'  or  the 
like,  would  lead  to  a  conclusion  equally  false 
and  fatal.  In  social  intercourse,  the  enei]gy  of 
our  expressions  of  applause  or  of  censure,  of 
gratitude  or  of  resentment,  is  often  proportioned 
to  the  strength  rather  of  our  language  than  of 
our  feelings.  But,  if  a  deep  and  mortal  blow 
be  meditated,  I  apprehend  the  deviser,  instead  < 
of  suiting  hi%expressions  to  his  purpose,  would 
endeavour,  by  the  smiles  of  his  countenance, 
and  the  smoothness  of  his  language,  to  conceal 
the  rancour  of  his  heart. 

**  Liet  any  person  who  has  laboured  under 
embarrassed  circumstances,  >  who  has  felt  for 
the  distress,  for  the  impending  ruin  of  bis  fi(« 
mily  ;  who  has  been  chastised  by  the  rod  of 
power,  reflect  upon  the  expressions  of  resent- 
ment and  of  anguish  which  may  have  escaped 
him  when  his  heart  was  open  to  a  friend,  wbeo 
his  passions  were  inflamed  by  liquor;  and 
then  let  him  condemn  (if  he  can)  the  prisoner 
as  a  murderer,  on  account  of  the  expreasions  of 
vengeance  which  are  proved  against  him  in  the 
course  of  this  TriaL 

"  The  only  part  of  the  evideode  affecting  the 
prisoner  which  makes  ^  a  serious  impr^oa 
upon  me,  is  what  fell  from  Allan  Breck  in  tl^e 
wood  of  Koalisnacoan,  that  he  was  afraid  lest 
the  prisoner's  son  *  might  be  betrayed,  by  his 
own  tongue.'  *    The  following  reasons,  how- 


*  *<  Unless  that  rule  in  the  scriptures,  of  visit- 
ing the  sins  of  the  father  upon  the  children,  is 
to  be  inverted  by  our  law,  and  the  sins  of  the 
children  are  to  be  visited  upon  the  father,  I 
entertain  a  faint  suspicion  that  a  mistake  hsn 
been  committed  in  the  course  of  this  Trial,  and 
that  (if  any  of  the  family  was  guilty)  the  pri- 
soner has  been  lianged  inst^d  of  his  son  Allaji. 
The  circumstances  of  the  little  gun  in  the  de- 
positions of  Dugald  and  John  Beg  Maooolls, 
and  Allan  Breck's  fear  lest  the  prisoner's  son's 
tongue  should  betray  him,  affora  a  more  point - 
^  evidence  against  the  son  than  any  which  is 
adduced  against  the  father.  Besides,  it  is 
worthy  of  remark,  that  the  prisoner's  son  had  a 
coat  precisely  of.  the  sfime  make  and  4^lour 
with  that  which  Allan  Breck  jvrore  on  the  day 
Glenure  was  murdered."    Arnot. 
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e? er,  leftd  me  to  doubt  the  safety  aijd  propriety 
of  mtkhiff  such  bo  expression  as  this  the  feuo- 
liation  of  takings  away  the  life  and  Tame  of  a 
prisooer :  Imp,  The  witness  who  deposed  to  it 
trembled  under  the  rod  of  power ;  he  had  been 
coD6ned  to  close  custody  in  Fort  VVilliam,  and 
perhaps  dreaded  that  be  himself  might  be 
brought  to  trial  for  this  murder.  8do,  The 
smallest  mriation  firom  Allan  Break's  ezpres- 
sioo,  proceeding  from  misconception,  or  want 
of  memory  in  the  witness,  or  from  the  mbtake 
of  the  interpreter  who  translated  the  e?idence, 
might  make  ao  important  difference  in  the  coo- 
dosion  to  1>e  drawn  from  Altan  Brock's  words. 
For  instance,  if  Allan  Breck,  instead  of  saying 
be  was  afraid  the  prisoner's  son  *  might  be 
*  betrayed  hy  his  own  tongue,'  did  say,  he  was 
afraid  the  priaoner's  son  *  might  lali  a  victim  to 
his  own  toog'oe ;'  in  this  case,  Allan  Breck 
would  have  aaid  no  more  than  what  was  noto- 
riously just  and  true,  ?iz.  that  the  resentful 
expressiona  used  by  the  prisoner  and  his  son 
against  Glenare  would  bear  hard  up6n  them. 

'<  This  trial,  upon  the  whole,  points  out  the 
propriety  of  two  alterations  being  adopted  in 
the  criminal  law  of  Scotland  :  Imo,  That  the 
prisoner  should  here,  as  in  England,  have  a 
power  of  challenging  a  certain  number  of  the 
jurors,  without  cause  assigned.  2do,  That,  in 
the  Highlands  of  Scotland,  where  the  districts 
are  peopled  by  tribes'  or  clans,  between  many 
of  which  inveterate  feoda  did  subsist,  a  prisoner 


should  have  it  in  his  power  to  say,  *  I  who  am 
<  a  Stewart  will  not  be  tried  by  a  jury  of  Canip- 
'  belis,  fw  the  ipurder  of  a  Campbell ;'  or,  •  I 
'  wlio  am  ao  officer  of  excise,  wHl  npt  be  tried 
*  for  the  murder  of  a  smuggler,  in  a  country 
'  where  all  the  merchants,  formers,  &c.  are 
'smuggtera.'  And,-  as  the  lawyers  for  the 
crown  have  it  in  their  power  to  bring  a  prisoner 
fifom  the  district  where  be  lives,  or  where  a 
crime  has  been  committed,-  to  stand  trial  before 
the  High  Court  of  Justiciary  at  Edinburgh,  so 
a  prisooer  likewise  should  have  it  in  hb  power 
to  avoid  the  pr^ndices  which  may  be. enter* 
tained  uf  him  in  a  particular  district,  and  to 
claim  being  tried  at  Edinburgh." 


.  The  following  passages  are  extracted  from 
'« The  Supplement  to  the  Trial  of  James 
Stewart:" 

**^rom  this  unhappy  period,  until  the  fatal 
day  of  execution,  James  Stewart  behaved,  in 
every  respect,  so  like  a  good  Christian,  that  his 
greatesf  enemies  were  forced  to  commend  him, 
Nothing  now  afflicted  him,  hut  the  thoughts  i>f 
leaving  a  roost  kind  wife,  with  a  pretty  nu- 
merous family,  not  provided  for  ;*  and  a  rea- 
sonable conceri^'for  bis  own  chara6ter,  because 
of  the  determined  ignominious  manner  of  his 
death,  and  the  alleged  cause  given  for  it.    To 


*  *•  Former  sufferings,  six  years  ago,  had  left 
htm  oocaute;  aad  the  expence  of  this  .trial 
exhausted  alt  he  bad  acquired  siiioe."    SuppL 


die,  be  said,  on  a  gallows,  for  having  acted  a 
part  in  an  assassination,  was,  he  believed,  what 
few  that  knew  him  could  ever  have  thought 
was  to  be  his  end.  This  he  regretted  at  first 
to  his  friends  who  came  to  see  him  in  bis  con- 
demne«l  state ;  but  after  being  UQ^ured  by  the 

fenflemen  who  had  been  his  counsel,  that  they 
ad  all  kept  notes  of  their  pleadings,  in  order 
to  the  publishing  his  trial,  he  became  quite  sa- 
tisfied and  easy  m  his  mind.    *  If  that  shall  be 

*  done,  (said  he),  the  worid  will  have  an  op« 

*  portunity  of  seeing  and  judging  of  my  share 
'  m  the  murder,  a  crime  I  ever  abhorred,  and 

*  the  justice  done  me  in  the  trial.'  Ru  ipsa 
nunc  loquitur.  At  his  receiving  the  holy  sa- 
crament, from  the  hands  of  a  worthv  clergy- 
man, the  necessity  of  confession  ana  repent-^ 
ance  was  strongly  set  forth  to  bim,  and  the  quea* 
tioD  then  put,  *  Are  you  guilty  of  the  murder 

*  of  Glenure  ?'  He  answered,  in  a  moat 
solemn  manner,  *  1  am  not  guilty  of  it,  even  in 

*  the  snoallest  degree;    If  I  be^may  this  which 

*  I  am  about  to  do,  tend  to  my  eternal  damne- 

*  tiou !'  In  a  word,  he  gained  the  esteem  and 
regard  of  ever^  bod^  ;  and  his  military  guard 
admired  and  pitied  him  so  much,  that  many  of 
them  shed  tears  at  his  death ;  thereby  con- 
vincing me,  that  tlieir  hearts  are  not  so  callous 
as  is  oommonlv  thought.  I  appeal  to  them- 
selves if  this  be  not  true.  But  let  the  dyuig 
man  first  speak  for  himself,  when  come  to  the 
last  period  of  his  life.  The  hour  of  death,  yon 
know,  is  the  hour  of  truth!" 

The  Dying  Speech  of  James  Stewart. 

My  dear  countrymen  ;  The  several  motives 
that  inducetl  me  to  offer  the  world  a  narrative 
of  my  uncommon  misfortunes,  are  as  follows : 

First  of  all.  My  innocence  makes  my  suf- 
ferings easy,  and  alleviates  all  afflictions,  be 
they  never  so  severe  in  the  eyes  of  man. 

Secondly,  That  my  silence  upon  tliis  occa- 
sion might  uoi  be  constructed  to  my  prejudice 
by  my  prosecutors ;  as  my  silence  at  the  bai, 
when  1  was  hearing  some  of  the  evidences  aver 
untruths  against  me,  was  said  to  have  pro- 
ceeded from  conviction  of  guilt,  and  that  if  I 
shouM  challenge  them,  they  would  say  more 
than  they  did. 

Thirdly,  In  order  to  let  the  world  know  the 
hardshipa  put  upon  me  since  my  confinement, 
contrary  to  the  known  laws  of  this  nation ; 
which  effectually  disabled  me  from  mak;ng 
many  defences  I  otherwise  might  produce. 

Fourthly,  That  it  came  to  my  ears  my  pro- 
secutors had  spread  a  false  report,  that  I  made 
a  confessMu  of  that  crime  when  in  Inverary 
gaol  afier  receiving  my  hard  sentence. 

Fifthly,  That  I  might  offer  my  public  advice 
to  my  friends  and  relations  upon  this  melan- 
choly occasion. 

These  are  the  chief  reasons  for  the  following 
narration  of  facts ;  which  1  hope  to  make 
appear,  so  clear,  as  will  convince  the  unpre- 
jadieed  part  of  mankind,  how  much  I  am  in* 
jured,  and  that  1  die,  as  I  endeavoured  to  fivei 
an  honest  man. 
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As  to  tbe  fifsl  arttole,  of  my  bttOflf  »!»»] 
pftrt,  mcemmrj  to  6lMiar«'s  aaardef,  I  pMi- 
tif«iyiicoy«  dirtetlj  or  wdircdly;  nor  do' I 
know  who  WM  the  actor,  furtber  tbao  my  sus- 
yicioo  oi  Allan  Breek  Stewart,  founded  upon 
cirooipnanq^  that  have  cast  up  aincc  tbe 
marder  bapfieotd:  and  1  do  declare,  tbat  it 
was  not  from  any  conviction  of  bis  bein|^  S^niHy 
of  tbat  crime  I  sent  hinn  moocjr  to  carry  bim 
off  tbe  country ;  but  out  of  cbarity  and  triend- 
abip  1  bad  for  him,  not  only  as  a  relation,  but 
likewise  as  a  pupil  left  to  my  cbaripe  by  bis 
fbtber ;  and  as  a  person  who  kept  chise  by  my 
hrotbes  in  bis  irreatest  distrtss,  when  lurking, 
before  begot  off  tbe  country ;  and  tbat  1  knew 
lie  was  a  deserter,  so  durst  not  stand  a  precog- 
Bition.  I  also  declare,  it  was  wilbout  my 
knowledgo.be  carried  any  part  of  my  clotha 
with  bim,  fimn  my  bouse,  upon  tbe  Tuesday 
before  tbe  murder.  Nor  did  I  know  where  he 
was,  or  where  be  had  gone  to  from  that  time, 
vntil  DoAakl  Stewart,  nephew  to  Ballacbelisb, 
oame  to  me  Friday  after  tbat  unlucky  action 
happened,  and  told  Allan  Breck  was  at  KoaKs- 
naeoan,  and  begged  I  might  send  bim  some 
nosey  to  help  him  off  tbe  country,  as  be  durst 
•ot  appear  publicly,  for  foar  of  being  secured 
for  tbe  above  reason  of  bis  being  a  deserter ; 
and  the  said  Donald  Stewart  told  me,  that 
AUan  Breck  assured  bim  be  bad  no  band  in 
tbe  dwrder. 

I  likewise  declare,  though  it  is  set  forth  in 
my  indictment  that  Allan  Breok  frequented  my 
house  and  company  most  of  any  place  since  he 
came  to  the  country  in  March  last,  that  1  did 
not  see  hjjn  hot  thnce  from  his  coming  till  be 
went  away  from  the  country.  The  first  time 
was,  two  nights  before  I  went  to  Edinburgh 
in  the  beginning  of  April  last.  Tbe  next  or 
second  time  was  about  eight  days  afWr  my 
Tetam  from  Edinburgh,  which  was  about  the 
last  days  of  April,  as  1  best  remember,  when 
he  stejjTcd  but  one  night  that  I  was  at  home. 
Tbe  third  and  last  time  was  upon  tbe  Mondsy 
befose  Gienure's  murder,  thai  be  came  to  my 
house  about  one  of  the  dock  after  noon,  and 
•toyed  that  night ;  and  the  next  morning  I  went 
from  boone,  wbieb  was  Tuesday,  before  be  was 
oat  of  bed:  nor  did  I  see  him  tbat  day,  or 
•ince.  Nor  can  I  remember  Qlenure*s  name 
sras  spoke  of  in  bis  company  either  of  tbe  two 
last  tknes,  nnlcss  it  was  be  that  told  me 
Gieonrt  was  gone  for  Lochaber  upon  the  Mon- 
,  day ;  al  to  which  I  cannot  be  positive;  bat  I 
am  very  sore  there  Was  ^o  word  of  destroy- 
ing bun  in  any  way  spoke  of.  The  first  time 
he  most  have  beard  mo  talk  of  Glenure,  as 
I  told  him  I  was  going  to  give  in  a  memorial 
for  tbe  teoanU  to  tbe  barons  of  exchequer. 

It  is  also  set  forth  in  my  bdictmeot,  that  it 
was  of  my  own  accord,  and  not  at  tbe  desire 
of  the  tenaate,  I  went  to  make  application  for 
«bem  ia  law.  I  do  declare  it  was  their  desire 
that  all  kMvfol  ways  should  be  taken  to  keep 
them  in  possession ;  and  do  assure  myself  ibat 
jiotbing  obliged  them  to  refuse  that,  but  fear 
and  ignorance ;  believing,  tbat  if  they  siioaid 
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own  it,  they  wonU  be  made  priaoners;  as aU 
tbe  poor  people  were  pnt  in  such  a  terror  by  a 
mibtary  force  k^t  in  difiereot  parts  of  tbe 
country,  tbat  they,  I  meao  the  pflisr  country- 
people,  weald  say  wbatoror  they  thought 
pleased  my  prosecutors  best* 

1  declare  what  Mia  Bow  Bieek  Maoeell, 
boumao  in  KoalisoaoeaD,  deponed  in  regard  to 
my  coming  to  Glenurehi  wmdow,  was  folse ; 
and  tbiU  at  the  time  be  coodseceodo^  on  I 
abouM  have  said  so,  being  two  yease  ego,  I 
was  in  very  good  friendihjp-witb  Gleonrs^ 
which  his  letters  to  me  aboot  ihat  time  testify. 

As  to  the  8|ory  John  More  MaoooUy  Dougal 
Maoeoll,  and  John  Beg  Maecoll,  my  aervanls 
tuld,  thty  heard  me  asy  in  my  brew-boose, 
tbst  if  Glenure  did  live  five  years,  be  woold  be 
Uird  of  Appin  ;  and  ihat  1  saw  people  iq  Appm 
that  would  not  allow  Glenure  to  go  en  at  such 
a  rate ;  this  I  do  not  remember.  Bet  this  I 
can  aafely  say,  that  John  Beg  Maecoll  came 
into  the  gaol  at  Inverary  to  see  me,  next  day 
after  my  aentence  was  paased,  crying  and 
tearing  as  if  he  wa«i  half*mad«  and  told  me» 
that  the  night  Dougal  Maecoll  and  be  bienelf 
were  on  their  way  to  Inverary,  at  theatrathof 
Appin,  Bwan  Roy  Maecoll,  portiuner  of  Glaas- 
driro,  and  tbe  said  John  More  HaccoU  brsught 
two  bottles  of  aqoavitm  into  tbe  barn  wfa^ 
they  were  confined,  and  wrought  upon  theai 
to  make  up  tb^t  story ;  and  made  them  believe 
that  it  could  not  hurt  me,  and  wonkl  gain  thenn 
friendahip  at  Baroaldine's  hanij.  I  trqiy  be* 
Iteve,  though  it  were  truth,  tbat  it  could  not 
hurt  aby  other  person,  though  env  thing  was 
proof  enough  a^nst  a  man  so  ill  looked  open 
as  1  seemed  to  be. 

Alexander  Stewart,  packman,  deponed  ee- 
veral  falsboods;  particularly  in  regard  of  tbe 
five  guineas  he  ssid  I  desired  bim  to  tell  WiU 
liam  Stewart  merchant  in  Maryburgb,  to  give 
John  Dow  Breck  cradit  in,  for  Allan  Breck'e 
use;  and  his  saying  1  desired  him  to  get  only 
4/.  sterling  from  William  Stewart,  for  psying 
milk*cows  bought  for  his  use  at  Ardshiel ; 
whereas  be  was  only  desired  to  get  8/.  sterling 
for  paying  these  cows,  as  they  in  truth  woro 
bonght  for  William  Stewart's  use. 

1  declare  the  reason  why  I  did  not  challenge 
them  at  the  bar  was,  that  my  lawyers  desired 
me,  though  I  heard  a  witness  swear  faleely, 
not  to  speak,  otherwise  I  shouM  be  wors9 
looked  upon :  so  tbat  I  hope  tbe  unbiassed  will 
believe  tbat  ro  v  silence  did  net  proceed  frotti 
fear,  as  alledged  by  m^  enemies ;  hot  in  oho* 
dieuce  to  the  sdvice  given  roe  by  my  ooone^, 
which  I  was  determined  to  follow  whatever 
sbouhl  happen. 

That  there  were  plenty  of  briboe^r  rewnrde 
offered  to  severals,  I  am  well  assured.  Parti* 
eolarly,  Donald  Ranken,  herd  to  Ballacbeliofc, 
a  young  hoy,  was  oiered  eigliteen  liundrefl 
merks  ;  which  are  bis  own  woMls:  but  he  woo 
kept  close  prisoner  at  Inverary,  so  tbst  none  of 
my  friends  bad  acoem  to  put  any  (|uestionr  to 
him.  John  Maccombich,  lete  mdler  in  thli 
mill  of  Ardshiel,  was  effmA  his  fonncr  poo* 
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of  the  miPy  for  Uttiag  any  thing  woald 
tbeir  toro.  Dvaean  Maocomoioh  and 
DmiQMi  MaocoH,  both  in  Laufnaha,  were  of- 
ftml  as  much  meal  as  they  pleased  to  call  for 
ai  Fovt-WUtiam,  if  they  would  make  any  dis- 
joaveries.  I  bow  leave  the  world  to  jodge» 
what  obaaoe  a  mao  had  for  his  lifo,  when  such 
brihea  were  offered  to  poor,  ignorant  country* 
people?  or  what  assurance  can  any  man  hare 
but  such  bribes  prevailed  with  some  of  those 
who  did  make  oath  P 

Aa  to  the  uncomaioa  hardships  put  upon  me 
nader  my  confinemeot,  they  were  many :  such 
as,  being  tatccn  into  custody  without  any  writ- 
ten warrant,  upon  the  16th  day  of  Hay  last; 
earned  through  night  to  Fort- William,  where  I 
vas  kept  dose  prisoner ;  not  allowed  to  see  any 
of  my  friends,  or  any  that  could  give  me  coon- 
nel,  until,  about  the  SOth  of  June,  there  came  a 
letter  from  Mr.  William  Wilson,  directed  to  my 
wife,  with  the  act  of  parliament  dischaiging 
close  imprisonment  longer  than  eiffht  days; 
irhiefa,  when  shewn  to  colonel  Crawtiird,.  who 
Ibeo  commanded  the  fort  and  troops,  be  al- 
lowed my  wife  and  some  others  to  see  me: 
bat  wouhl  not  allow  such  as  I  thought  could 
lie  of  most  use  to  me  to  come  near  me ;  partis 
caterly  Air.  Stewart  younger  of  Ballachdish, 
who  came  with  aome  law-advices  to  me,  would 
not  be  admitted  ;  nor  would  Charles  Stewart 
writer,  or  William  Stewart  merchant  in  Mary- 
Iwiigh,  get  any  admittance.  In  short,  any 
who  could  be  supposed  to  be  of  any  service  to 
loe  in  making  my  defences,  were  not  permitted 
access  to- me.  I  do  not.  inopute  this  usage  to 
colonel  Crewford,  far  whom  1  retain  a  very 
pBCt  regard,  and  who  did  not  want  bunwnity, 
Bad  he  not  got  a  very  bad  impression  of  me 
frooi  liiy  prejudiced  prosecutors.  And  when 
col.  Crawford  leA  Fort- William  some  time  in 
the  beginning  of  July,  the  new  governor  would 
^ow  none  to  come  near  me,  turned  my  wife 
twice  frem  ihe  fort,  and  discharged  her  to  stoy 
in  Mary  burgh.  And  in  Uiat  dose  situation 
was  I  kept,  until  my  indidment  came  to  hand 
about  the  latter  end  of  August ;  so  had  no  way 
40  make  op  my  defences :  nor  durst  any  of  my 
friends  in  the  country  offer  to  do  for  me, 
odierwise  would  be  laid  up  prisoners;  and 
itfioaewbo  I  expected  had  most  to  say  for  my 
.eoDqilpalioo,  were  taken  prisoners,  and  kept 
dcse  till  my  trial,  ao  had  not  access  to  pot  any 
questions,  to  them,*  by  which  they  were  not 
teady  to  make  thdr  anawere  when  Mlled  at  the 
bar.  I  am  far  frem  ehargiag  the  governor 
with  this  hard  usage,  who  appears  to  be  a 
good-witured  man,  but  had  his  orders  so  to 
use  me. 

When  my  trial  came  on,  I  found  it  was  not 
only  Glcoure's  murder  I  had  to  answer  for,  of 
which  I  thank  God  my  consdence  could  easily 
dear  me,  but  the  sins  and  follies  of  my  fore- 
fathers were  charged  .against  me,  such  as  the 

*  «<  An  application  to  give  admittance  to  the 
paand's  aona  and  servants  was  refus^."— See 
Soppl.  p.  16. 
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rebellion  in  1716,  in  1719,  and  1745 ;  so  could 
not  be  allowed  the  character  of  an  honest  man : 
neitwithstanding  that  I  firmly  believe,  there 
was  none  present  but  who  waa  either  liimself, 
or  came  of  people  that  were  concerned  in  re- 
bdlion  some  time  or  ^ther.  God  forbid  they 
should  be  all  called  villains  upon  that  account ; 
aa  the  greatest  sinner,  upon  his  repenting,  may 
turn  samt. 

I  was  a  schoolboy  in  the  year  1715,  and  was 
but  little  more  in  the  year  1719 ;  and  if  I  had 
the  misfortune  to  be  concerned  in  the  year 
1745, 1  was  indemnified ;  and  have  done  no- 
thing since  to  incur  the  government's  displea* 
sure,  that  I  am  consdons  of. 

Another  surprising  charge  against  a  man  in 
a  Christian  country  came  in  against  me ;  which 
was,  that  I  was  a  common  parent  to  fatherleas 
children,  and  took  care  of  widows  in  the  coun- 
try, which  gained  me  great  influence  over  the 
people,  by  which  they  were  much  led  by  me ; 
or  some  words  to  that  purpose.  I  hope  soon 
to  appear  before  a  judge  who  will  reward  cha- 
rity and  benevolence  in  a  different  way :  and  f 
only  regret  how  little  serrioe  was  in  my  power 
to  do,  not  only  to  the  fatberiess  and  widows, 
but  to  all  mankind  in  general ;  as  1  thank  God 
I  ^ould  make  all  the  race  of  Adam  happy  if  I 
could. 

Another  chaige,  and  a  heavy  one,  was,  that 
when  subfactor  to  Glenure  1  exacted  more 
rents  of  the  tenants  than  waa  pakl  to  the  ex- 
chequer, and  which  superplus  rente  1  wreng- 
ously  applied,  either  to  my  own  use,  or  to  the 
behoof  of  my  brother  Ardshid's  children. 

I  own  I  did  get  some  acknowledgmeote  from 
some  of  the  tenants,  with  the  knowledge  and 
conaent  of  the  factor  Glenure ;  and  do  dtodare* 
that  I  was  as  assiduous  as  in  my  power,  in 
acting  for  the  benefit  of  said  children,  and  that 
1  did  account  to  their  behoof  for  all!  could 
make  of  these  lands,  over  und  above  the  rent 
paid  to  the  factor :  and  thought  it  no  crime  so 
to  do ;  but  to  the  contrary,  thought  it  my  duty, 
to  which  I  was  bound  hy  the  ties,  not  only  of 
nature,  but  also  of  gratitude,  being  the  dis- 
tressed o£bpring  of  a  very  affectionate,  loving 
brother,  to  whom  I  waa  under  many  obliga- 
tions^ and  whose  midbrtanes  (I  am  wdt  as- 
sured) proceeded  from  a  conviction  of  his  doing 
his  duty,  which  may  be  construed  b^  some  to 
be  owing  to  the  prejudice  of  his  education. 

1  do  dedare,  that  1  made  no  confession  of 
the  crime  alleged  against  me,  at  Inverary,  oi% 
elsewhere;  and  that  1  had  it  not  to  make. 
Nor  can  1  remember,  tl^at  any  there  naked  me 
the  question,  excepting  Mr.  Alexander  Camp- 
bell minister ;  who,  I  am  persuaded,  could  not 
be  capable  of  being  anthor  of  that  false  calum-  ^ 
By,  which  must  have  been  raised  by  some  ma- 
licious persona.  May  God  forgive  them !  It 
is  very  true,  that  1  told  Mr.  Campbdl  I  had  no 
perwnal  love  for  Glenure,  and  that  I  was  sorry 
how  few  in  his  ndghboorhood  had.  But  f 
hope  no  man  would  construct  that  as  If  I  had 
an  intention  to  murder  biro. 

I  also  told  him,  that  I  had  the  charity  to  be- 
S 
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liere,  that  the  bulk  of  Ae  jury  tbooght  I  bad 
.•oine  foreknowledge  of  the  murder.  Yet  1 
•till  think,  and  not  without  some  reason,  that 
they  g%fe  themselves  too  little  time  to  consider 
the  proofs  of  either  side,  but  gave  in  their  ver- 
dict upon  the  prepossessed  notion  of  guilt. 
What  must  convince  all  well- thinking  people 
of  their  being  so  prc^possessed,  is  their  stoppmg' 
one  of  my  lawyers  twice  in  bis  speech  to  tnem 
aft^r  tbe  witnesses  were  examined.  Mr.  Ganip- 
bell  of  South- hall,  if  I  noticed  right,  was  the 
first  that  interrupted  my  lawyer.  There  was 
some  other  who  also  spoke,  and  who  I  did  not 
know.*  I  am  told  this  is  nol  often  practised 
in  Christian  countries;  but  there  are  many 
ways  taken  upon  some  emergencies  for  an- 
awering  a  turn ;  and  it  appears  I  most  have 
been  made  a  sacrifice,  whoever  was  guilty. 

As  to  what  Alexander  Campbell  in  layna- 
inib  denoned.  That  1  did  not  know  %vhat  I 
should  nelp  any  of  his  name  to,  if  it  was  not  to 
the  gallows;  I  do  remember  part  of  what 
passed,  though  my  memory  is  not  quite  so 
good  as  Mr.  Campbeirs,  or  Colin  MaclSFen's : 
bi|t  this  farl  can  safely  say,  upon  tbe  word  of 
a  Christian  going  into  eternity,  that  I  bad  no 
other  intention  in  what  I  satd,  than  a  joke ; 
and  if  I  bad  any  grudge  at  himself  for  being 
Campbell,  1  was  under  no  necessity  to  go  into 
his  honse,  as  there  was  another  public  house 
within  a  gun-shot  of  his  door. 

As  to  what  Ewan  Murray  and  Colin  Mac- 
laren  deponed,  in  regard  to  my  telling  them, 
that  1  bad  given  a  challenge  to  Glenure ;  1  own 
1  was  wrong  in  telling  them  that  story,  as  it 
was  a  thing  they  liadno  concern  in. 

And  as  to  what  Colin  Maclaren  deponed  I 
ahonid  have  said  upon  the  road,  after  parting 
with  Ewan  Murray ;  1  solemnly  declare  I  do 
not  remember  one  word  that  passed,  being 
much  the  worse  of  liquor,  as  be  himself  owned 
opoD  oath. 

I  do  declare,  that  I  frankly  forgive  all  these 
evidences  and  jury,  as  freely  as  1  want  for* 
givenesa  of  mv  sins;  and  do  from  my  heart 
pray,  that  God  may  pardon  tbem,  and  bring 
tbem  to  a  timeous  repentance ;  and  that  tbey 
may  not  tie  charged  with  my  innocent  blood, 
as  I  never  intended  any  of  tbem  the  least 
barm.^ 

My  dearest  friends  and  relations ;  I  earnestly 
recommend  and  intreatyon,  for  God'a  sake, 
that  you  bear  no  grudge,  liatred,  or  malice,  to 
I  those  people,  both  evidence  and  jury,  who  have 
been  the  means  of  this  my  fatal  end.  Rather 
pity  them,  and  pray  for  tbem,  as  tbey  have 
my  blood  to  answer 'for.  And  though  you  hear 
my  prosecutors  load  my  character  with  the 
greaiesi  calumny,  bear  it  patiently,  and  satisfy 
yourselves  with  your  own  conviction  of  my  in- 
nocence. And  may  this  my  hard  fate  put  an 
end  to  all  discords  among  you,  and  may  you 
all  be  united  by  brotherly  love  and  charitv. 


*  "  Two  of  tbe  jury  did  speak,  when  the  pan- 
nel's  lawyer  was  summing  up  tbe  proof,  wtiicli 
disooQcerted  him."    See  Supplement,  p.  64. 


And  may  tbe  great  God  protect  yoa  all,  and 
guide  you  in  the  ways  of  peace  and  coneord, 
and  grant  us  a  joyful  meeting  at  the  greaA  day 
of  judgment 

1  remember  Mr.  Alexander  CampbeH 
minister  at  Inverary,  for  whom  1  have  a  ffreat 
value  for  bis  kind  and  good  advices,  toldmCy 
that  tlie  fear  of  discovering  any  of  my  friends 
might  be  a  tem|*tation  to  me  from  making  any 
confession  of  my  knowledge  of  tbat  murder. 

Therefore,  to  do  my  friends  justice,  so  lar  aft 
I  know,  I  do  declare,  thJI  none  of  my  friends, 
to  my  knowledge,  ever  did  plot  or  oiNicert  thai 
murder ;  and  1  am  persnaoed  they/ never  eoi- 
ployed  any  person  to  accomplish  that  cowardly 
action ;  and  I  firmly  believe,  there  is  none  of 
my  friends  who  might  have  a  quarrel  with  that 
gentleman,  but  bad  the  honour  and  resQlotion 
to  ofiTer  him  a  fairer  chance  for  bis  Kfe,  than  to 
shoot  him  privately  from  a  bush. 
«  Mr.  Brown  of  Colstoif,  Mr«  Miller,  Mr. 
Stewart  younger  of  Stewarthall,  and  Mr. 
Mackintosh,  were  my  counsel,  and  Mr.  Siewait 
of  Edinglassie  my  agent.  I  do  declare,  tbat  I 
am  fully  satisfied  tbey  did  me  justice;  and 
that  no  part  of  my  misfbrtone  was  owing  to 
their  neglect,  or  want  of  abilities.  And  as 
tbey  are  men  of  known  honour,  I  hope  tbey 
will  do  justice  to  my  behaviour  dnriog  tbe 
trial. 

1  give  it  as  my  real  opinion,  that  if  Allan 
Brack  Stewart  was  the  murderer  of  Gleoare« 
,  that  he  consulted  none  of  bia  friends  about  it. 

I  conclude  with  my  solemn  deelaratHMi,  that 
I  tamely  submit  to  this  my  lot,  and  severe  sen- 
tence ;  and  that  I  freely  resign  my  life  to  the 
will  of  God,  thst  gave  me  my  first  breath  ; 
and  do  firmly  believe,  that  the  almighty  God, 
who  can  do  nothing  without  a  good  design* 
brought  this  cast  of  providence  in  my  way  for 
my  spiritual  good. 

1  die  an  unworthy  member  of  the  episcopal 
church  of  Scotland',  as  established  before  the 
Revolution,  in  full  charity  with  all  naortals  ; 
sincerely  praying  God  may  bless  all  my  friends 
and  relations,  benefactors  and  welUwiahers  ; 
particularly  my  poor  wife  and  children,  pbo 
in  a  special  manner  I  recommend  to. bis  divine 
care  and  protection  ;  and  may  the  same  God 
pardon  and  forgive  all  that  ever  did  or  vriabed 
me  evil,  as  1  do  from  my  heart  foi^ve  tbem. 
I  die  in  full  hopes  of  mercy  ;  not  through  any 
merit  in  myseli;  as  I  freely  own  1  merit  ne 
good  at  tbe  band  of  my  oflSended  God;  hot 
my  hope  is  through  tbe  blootl,  merita,  atid  me- 
diation of  the  ever  blessed  Jesus,  my  Redeeoier 
and  glorious  Advocate,  to  whom  I  recommced 
my  spirit.  Come,  Lord  Jesus,  come  quickly. 
Jambs  Stbwast. 

Mr.  Coupar,  minister,  showed  me  some 
queries  a  fiew  days  a^ro,  which  he  was  desired 
to  put  to  me.  They  are  all  answered  already 
in  my  afieech,  excepting  two;  which  are, 
Whether  I  knew  Allan  Hreck'a  route  from  Bal- 
lacheiish  to  Koalisnacoan,  and  from  tbence  to 
Raunoch,  before  the  murder  happened  P  An* 
swer,  I  declare  before  God,  t  did  not.    Whs- 
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th«r  I  interceded  with  James  Dnnniuond,'  in 
the  Tolboolh  of  Edioburgh,  to  persaade  or  en- 
tice his  brother  Robert,  who  was  already  out- 
laweilf  to  murder  Gleaure,  and  that  I  vrould 
give  him  a  good  gan  for  that  purpose,  aod 
moaey  for  carrying  him  off  the  country,  and 
that  Ardahiel'a  interest  would  procure  him  a 
commissioD  in  franco  ?  Answer,  I  declare  be- 
fore Gbd,  there  never  passed  such  words  be- 
twixt James  More  Drqmmond  and  me,  or  any 
proposab  to  that  effect.      Jambs  Stewart. 

<*  Notice  has  already  been  takenof  this  James 
More  Drummond ;  a  fellow  nursed  in  villany  ; 
who  baring  been  disappointed  in  the  scheme, 
he  owned,  ne*  had  laid  for  procuring  favour  to 
himself,  did,  in  order  to  supply  the  want  of  his 
vha  voce  testimony  against  James  Stewart  at 
loverary ,  send  thither  one  in  writing,  dedaring 
as  above  in  the  postscript  of  the  dying  speech. 
This  declaration  had  been  pernsed,  and  was 
rested  upon  by  one  at  least  of  the  lawyers  of 
the  other  side,  as  ma^  be  seen  in  the  penult 
and  following  lines  or  the  84th  page  of  the 
trtal ;  and  was,  it  is  said,  handed  about  among 
the  jurymen  in  court.    It  was  acknowledged  { 


afYerwards  by  Macgregor  himself,  who  had 
the  impudence  to  call  ai  a  gentleman's  house, 
November  17,  the  day  after  he  made  his  escape 
out  of  Edinburgh  castle ;  where  being  obaU 
leoged  for  making  such  a  declaration,  he  did 
not  pretend  to  deny  it,  but  averred,  that  every 
thing  he  had  said  in  it  was  true.*'  Supplement 
to  the  Trial  of  James  Stewart. 

The  notice  which  had  been  already  taken 
of  James  More  Drummond,  alias  Macgregor, 
in  p.  4  ^f  the  Supplement,  is,  that  he  was  a 
son  of  the  noted  Rob  Roy  Macgregor,  (as  to 
whom  see  Home's  History  of  the  Rebellion) 
that  his  name  had  been  inserted  in  the  list 
of  witnesses  against  the  prisoner  James  Stew- 
art, when  he,  Drummond,  was  a  prisoner  in 
the  Tolbooth  of  Edinburgh,  having  been 
only  three  weeks  before  (viz.  Aug.  5,)  found 
guilty  of  a  capital  crime,  and  ordered  by  the 
lords  of  justiciary  to  be  kept  in  close  prison  till 
sentence  should  be  passed  upon  him,  that  be 
was  not  carried  to  Inverary  by  reason  of  an  ex- 
press prohibition  from  above,  but  was  removed 
soon  thereafter  from  the  city  prison  to  that  of 
Edinburgh  castle  for  the  benefit  of  better  air. 


530.  The  Trial  of  Mary  Squires  and  Susannah  Wells,  Widows, 
fox  an  Assault  and  Felony  committed  on  the  Person  of  Eliza- 
beth Canning,  at  the  Sessions-House  in  the  Old-Bailey,  before 
the  Right  ,Hon.  Sir  Crisp  Gascoyne,  knt.  Lord  Mayor  of  the 
City  of  London,  the  Hon.  Mr.  Justice  Wright,  the  Hon.  Mr. 
Justice  Gundry,  the  Hon.  Mr.  Baron  Adams,  William  More- 
ton,  esq.  Recorder,  and  others  his  Majesty's  Justices  of  Oyer 
and  Terminer  of  the  City  of  London,  and  Justices  of  Gaol- 
Delivery  of  Newgate,  holden  for  the  said  City  and  County  of 
Middlesex,  oh  Wednesday  the  2 1st  of  February,  and  continued 
till  Monday  the  26th:  25  George  H.  a.  d.  1753.* 

Mary  squires,  widow,  and  SuaaoDab 
Wells,  were  indicted ;  the  first,  for  that  she,  on 
the  2d  of  January,  in  the  dwelling^- bouse  of 


*  The  story  of  Elizabeth  Canning  excited 
a  most  lirely  and  extensive  interest.  Her  Te- 
racity  was  maintained  and  denied  with  the  ut- 
most Tehemeoce  of  opposition.  It  occasioned 
daily  litigations  in  the  news-papers,  and  other 
periodical  prints,  and  gave  rise  to  numeroas 
separate  publications,  of  ▼arious  sorts  and  di- 
mensions. The  eager  sinapUcity  with  which 
the  partizans  of  the  g^rl  (like  the  foolish  coo- 
solters  of  a  conjuror)  had  by  their  questions 
siiggested  to  her  materials  for  ber  answers,  is 
well  exhibited  by  Mr.  Ramsay  the  painter,  in 
an  essay  which  he  published  under  the  title  of 
a  Letter  from  a  Clergymaa  to  a  Nobleman* 


Susannah  Wells,  widow,  on  Elizabeth  Cannlog, 
spinster,  did  make^an  assault,  putting  her  the 
said  Elizabeth  Canning  in  corporal  fear  and 
danger  of  her  lite,  and  one  pair  of  stays,  value 
lOf.,  the  property  of  tbe  said  Elizabeth,  from 
her  persbn,  in  the  dwelling  house,  did  steal, 
take,  and  carry  away.     And 

The  latter,  for  that  she,  well  knowing  her 
the  said  Mary  Squires  to  have  done  and  com- 
mitted the  felony  aforesaid  on  tbe  said  2d  of 
January,  her  the  said  Mary  did  then  and  there 
feloniously  receive,  harbour,  comfort,  conceal, 
and  maintain,  against  his  majesty '&  peace,  and 
against  the  Ibrm  o^'  the  statute. 

Elizabeth  Canning  sworn. 

EUxabeth  Canning.  I  hi^d  been  to  Salt-Petre 
Bank  to  iee  aa  mide  and  aunt }  bis  name  ia 
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Ttiomas  CoHey.  I  set  out  (rom  borne  about 
elereu  in  the  forenooD,  and  stayed  there  till 
about  nine  at  night,  on  the  1st  of  January  ; 
then  my  oncle  anti  aunt  came  with  me  as  far  as 
AldgatQ,  w(i6re  we  parted  \  I  was  then  alone, 
80  came  down  Houndsditch,  and  over  Hoor- 
iields  by  Bedlam  wall;  there  two  lusty  men, 
both  in  great-coats,  laid  hold  of  me,  one  on  each 


side ;  they  said  nothing  to  me  at  first,  but  took     that,  or  I'll  give  voo  that,  it  is'  not  worth  touch, 


half  a  guinea  in  a  little  box  oat  of  my  pockety 
^d  3«.  that  were  loose. 

Q.  Which  man  took  that  f—Cafinifi^.  The 
man  on  mv  right  hand.  Tbev  took  my  gown, 
apron,  and  hat,  and  folded  them  up,  aud  put 
them  into  a  great-coat  pocket  1  screamed 
out ;  then  the  man  that  took  my  gown  put  a 
handkerchief,  or  some  such  thing,  to  my  moutli. 

Were  there  any  persona  walking  near  you  ai 
that  time  ?-^l  tow  nobody.  They  then  tied 
my  hands  behind  me;  after  which  one  of  them 
gave  roe  a  blow  on  the  temple,  and  flaid«  Damn 
ydo,  3rou  bitch,  we'll  do  for  you  by  and  bye. 
1  having  been  subject  to  oonvohdon-fits  these 
four  ^ears,  this  blow  atnnned  me,  and  threw 
roe  directly  into  a  fit. 

Are  these  fits  attended  with  a  stmggling  ?— 
I  don't  know  that.  • 

What  happened  afterwards  ?— The  first  thing 
that  I  remember  after  this  was,  1  found  myseU' 
by  a  large  road,  where  was  water,  with  the 
two  men  that  robbed,  roe. 

Had  you  any  discburse  witb  them  P— I  bad 
none;  they  look  me  to  the  pritooer  Welb'e 
house. 

Aboitt  what  time  do  ^oa  think  it  might  be  ? 
—As  near  as  I  can  tbrok,  it  was  about  four 
6'clock  in  the  morning.  I  had  recover^  fVom 
my  fit  about  half  an  hour  before  I  came  to  the 
hou'se.  They  lugged  me  along,  and  said.  You 
bitch,  why  don't  you  walk  faster?  One  had 
hold  on  mv  right  arm,  and  the  other  on  the  left, 
and  so  pulled  me  along. 

Can  you  form  any  judgment  in  what  manner 
you  was  conveyed  to  the  place  before  you  re- 
covered of  your  fit  ?— [  think  they  dragged  me 
along  by  my  petticoats,  they  being  sodirty. 

When  you  came  to  Wells's  house,  was  it 
day-light ?— No,  it  was  not;  I  think  it  was 
day-light  in  about  three  hours,  or  better,  after  I 
was  there ;  wliicl)  is  the  reason  I  believe  I  was 
carried  in  about  four  o'clock. 

When  you  was  carried  in,  what  did  you  see 
there?— 1  saw  the  gypsey-woman  Squires, 
who  was  sitting  in  a  chair,  and  two  young 
women  in  the  same  room ;  Virtue  Hall  (the 
evidence)  was  one ;  they  were  standing  against 
a  dresser. 

Did  you  see  the  prisoner  (Wells)  there?— 
No,  I  did  not.  As  soon  as  I  was  brought  in, 
Mary  Squires  took  me  by  the  hand,  and  asked 
me  if  I  chose  to  go  their  way,  saying,  if  1  did, 
I  should  have  fine  clothea*    I  said,  No. 

Did  she  explain  to  you  what  ahe  meant 
by  goin(r  their  way?— No.  Sir.  Then  she 
went  and  took  a  knife  out  or  a  dresaer^rawer, 
and  cot  the  laoe  of  my  ftayi,  and  took  them 
from  me. 


I}ad  you,  at  thatitime,  any  apprehensbns  of 
danger  ? — 1  thoogbt  she  was  going  to  cut  my 
throat,  when  1  saw  her  take  the  knife. 

Did  you  see  the  prisoner  (Wells)  at  that 
time  ? — No,  1  did  not. 

Was  any  thing  else  taken  from  yon  ?— There 
was  not  theh ;  but  S^mres  looked  at  my  petti- 
coat, and  said.  Here,  ybu  bitch,  you  may  keep 


aud  gave  me  a  slap  on  the  face. 

Had  she  the  petticoat  ih  her  band  f— No,  it 
was  on  me.  Afler  that,  sh^e  pushed  me  up 
stairs  from  out  of  the  kitchen^  where  we  were. 

Describe  the  kitchen  ? — ^The  kitchen  was  at 
the  right  hand  going  in  at  the  door,  and  the 
stairs  are  near  the  fire. 

How  many  steps  to  them  ?— There  are  four 
or  five  of  them* 

What  did  they  call  the  name  of  the  place 
where  they  put  you  in  ? — ^They  call  it  the  bay- 
loft.  The  room-door  was  shut  as  soon  as  I 
was  nut  up. 

Was  it  fastened?—!  don't  know  that;  it 
was  at  the  bottom  of  the  stairs  in  the  kitchen. 
After  she  .shut  the  door,  she  said,  if  ever  she 
heard  me  stir  or  move,  or  any  such  thing, 
ahe'd  cut  my  throat. 

Did  you  see  any  thing  broug^ht  up  to  eat  or 
drink  ?— I  saw  notliing  brought  ^p.  When 
day- light  appeared,  I  could  see  kbbot  the  room ; 
there  was  a  fire-place  and  a  grate  in  it,  no  bed 
nor  bedstead,  nothing  but  hay  tb  lie  upon ; 
there  was  a  black  pitcher  not  quite  full  of  water, 
and  about  twenty-four  pieces  of  bread.^A  pitcher 
produced  in  court.]  This  is  the  pitcher,  which 
was  full  to  near  the  neck. 

klow  much  in  quantity  do  you  think  these 
twenty -four  pieces  of  bread  might  be?— 1  be- 
lieve aboiit  a  quartern  loaf. 

Had  you  nothing  else  to  subsist  on  .'—I  hsd 
in  nay  pocket  a  penny  mince-pye,  which  I 
bouUbt  that  day  to  carry  home  lo  my  brother. 

How  long  did  you  continue  in  that  room  ?-" 
A  month  by  the  weeks,  all  but  a  few  hours. 

What  do  you  mean  by  a  month  by  the  weeks? 
— I  mean  a  four-weeks  month. 

Did  any  body  come  to  you  in  the  room  dur- 
ing that  time  ?— No,  Sir,  nobody  at  all.  On 
the  Wednesday  before  I  came  away,  I  saw 
somebody  look  through  the  crack  of  the  door, 
but  don't  know  who  it  was.  * 

Did  you^  during  the  time  you  was  in  this 
confinement,  make  any  attempts  to  come  down 
stairs,  or  make  your  escape  ? — No,  Sir,  1  did 
not  till  the  time^  I  got  out. 

Had  you.anv  thing  to  subsist  on  during  the 
time,  besides  tne  pieces  of  bread,  penny-py^f 
and  pitcher  of  water  ? — No,  I  had  not 

At  what  time  did  you  get  out  ^ — I  got  oot 
about  four  o'clock  in  the  luternoon  on  a  Mon- 
day, after  1  had  been  confined  there  four  weekly 
all  but  a  few  hours. 

How  did  .you  get  out?— I  broke  down  a 
board  that  was  nailed  up  at  the  inside  of  a  win- 
dow, and  got  out  there. 

How  high  was  the  window  from  tbegroond? 
—(She  described  it  by  the  height  of  a  pla<»  ^ 
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the  SettioiM.lioi]^,  wbieh  was  about  e%ht  or 
ten  feet  high.)  First  I  get  my  bead  out,  and 
kept  fast  mid  by  the  wall,  and  got  my  body 
om ;  afler  tbat  I  turned  myself  roond,  and 
jumped  into  a  little  narrow  place  by  a  lane, 
with  a  field  behind  it. 

Did  not  the  jump  hurt  you  ?— No,  it  was 
•oft  clay  ffround. 

Was  itliffbt  then  f^It  was. 

What  did  you  do  for  clothing  ?^I  took  an 
old  sort  of  a  bed*gown  and  a  tiamlkerchief,  that 
were  in  this  bay -loft,  and  lay  in  a  grate  in  the 
chimney.  [Prod need  li\  court.]  I  made  my 
ear  bleed  at  getting  ont ;  the  bandkerohief  1 
lied  orer  my  bead  instead  of  a  cap,  it  was  very 
bloody. 

Old  you  see  any  body  when  yon  jumped  out 
at  the  window  P— No,  nobody  at  all ;  then  I 
went  on  the  hack-side  the  bouse  np  a  ]ane,'and 
crossed  a  Kttle  brook,  and  over  two  fields,  as  I 
think,  but  I  did  not  take  notice  how  oiaay 
fields;  the  path -way  broogbt  me  by^  the 
road-aide.  Then  I  went  by  the  road  straight 
to  London. 

Did  you  know  the  way  ? — 1  did  not. 

Did  you  call  at  any  house  ?— *No,  I  did  not. 
It  struck  ten  o'clock  just  as  I  came  over  Moor* 
lielda.  1  got  home  about  a  quarter  after  to  my 
mother's  house  in  Aldermanbury . 

Did  you  icqualot  any  body  irith  your  mis- 
fortune coming  along  ? — No,  I  did  hot 

Who  did  yStI  meet  wHh  first  r— I  met  with 
tiie  apprentice  first ;  then  I  saw  liiy  mother 
and  the  children.  She  went  into  a  fit  di- 
rectly. 

Did  vou  gire  an  account  to  any  body  bow 
yon  had  be^  treated  ?,— Yes,  I  did  to  Mrs. 
Woodward,  who  came  to  see  me,  that  I  had 
liYcd  on  bread  aod  water.  She  was  so 
affrighted,  she  coaM  not  ask  me  any  questions 
then :  tlien  Mr.  Wintlebnry  came  in,  Mxik 
whom  I  lived  servant  before  f  went  to  live  with 
Mr.  Lyon ;  he  took  me  by  m^  hand,  and  asked 
me  where  I  had  been  P  I  said,  Sir,  in  Hett^ 
ibnlshire  road ;  he  said,  Bet,  bow  do  you  know 
that?  I  said,  beeaase  1  saw  my  mistress's 
coachman  go  by,  which  she  used  to  go  into 
the  country  intq  Hertfordshire,  that  was  Mrs. 
Wintlebury;  I  knew  the  coach,  because  I 
used  to  carry  things  to  it,  and  fetch  them  back 
again. 

Was  you  asked  any  queMf one  about  the  room 
or  jog  that  night,  and  wliat  you  had  to  subsist 
on? — Yes,  tMre  were  many  people  oame  in, 
and  I  told  them  1  bad  a  jug  which  was  not 
quite  full  of  water ;  they  asked  me  how  much  ? 
and  1  said,  I  believed  better  tfaanti  gallon  of  it: 
they  asked  me  also,  how  I  got  out  ?  and  I  said, 
I  broke  out  of  the  window,  and  Md  torn  my 
ear  in  getting  out,  which  bled  all  the  way  oom- 
ingbome. 

What  things  did  you  obserf  e  in  this  ba)r- 
foft?— Therewasa  barrel,  a  saddle,  a  haaou, 
and  a  tobacco -mould. 

What  do  you  mean  by  a  tobacco-mould  ?— I 
mean  aoeb  a  thing  thst  they  do  up  penny- 
worths of  tobtCGO  with. 


[Cross-examination.] 

How  long  might  these  two,  nen  continue 

with  vou  in  Moorfields  ?— About  haM'ai  hbur. 

Did  any  body  pass  by  at  the  time  P— Nobody 

Was  this  box,  that  oontaioed  your  half  gotuea, 
takenoutofyoorpocketp— Yei,8ir,  ilwas. 

Had  you  ainr  thmg  else  in  your  pocket  P— I 
bad  a  poeketlaudkefohief  with  a  pye  ia  it, 
which  1  did  not  Kmo. 

Was  there  any  light  near  this  *phwe  where 
you  was  firsi  attacked  P^There  was  a  lamp. 

Have  Tou  recollected  hotr  loog  ydu  lay  in 
this  fit  before  yon  came  to  yourwtf  P-^l  cannot 
be  sure,  but  it  was  about  half  an  hour  before  1 
arrived  in  Welb'tt  house. 

Daring  the  time  of  your  first  being  altaeked, 
whether  you  had  any  degrae  of  sense  at  all  P-* 
Not  till  half  an  hoar  before  I  came  to  tluit  hooae. 
^  Had  yon  sense  enough  of  aay  aort  to  know 
by  what  means  you  was  conducted  P— I  think 
they  dragged  me  along  bv  my  petticoats,  they 
were  made  so  dirty ;  mit  I  was  not  sensible. 

Was  you  in  any  surprise  when  she  toUk  your 
iftays  P— I  was  in  a  grait  surprise,  aod  aO  of  a 
tremble. 

Then  how  can  you  tell  who  wattlMreat  the 
time  P — ^The  terror  made  me  look  about  ma  to 
aee  what  company  was  there. 

How  long  did  tlio  twomen  atiy  iu  thdroomf 
-*iThey  stayed  no  kmgur  than  till  they  saw  mr 
stays  cut  off,  tkeu  they  went  away,  bcfoi*  1 
was  out  up  iu  the  loft. 

Did  not  ybu  nsake  an  attempt  to  |fet  out  be- 
fore tbat  llonday  yon  talk  onP-*I  did  not. 

How  came  you  not  to  asake  an  attempt  be- 
fore ?— Because  1  thought  they  might  let  me 
out;  it  never  came  inip  my  bewl  till  that 
ODoming. 

Where  waa  yott  sitting,  when  you  saw  aonso- 
body  peep  through  the  crack  of  the  deor  P^i^I 
waa  walking  4loiig  the  room. 

How  wide  was  this  crack  P— It  waa  abdut  a 
quarter  of  an  inch  wide. 

Did  not  you,  in  the  whole  twenty<«eveB  dayi, 
perceive  where  you  waaP— I  did  in  aboat  a 
week  after,  by  seeing  the  coach  go  by. 

Was  not  you  eztrane  w^sJk  P^I  wm  pretty 


Was  yon  erer  that  way  btfiire  P-^No,  I 


Did  not  you  pass  manjr  honsaa  in  yonr  waf 
home  P — I  did,  and  askeJf  my  way  of  panpii  on  _ 
the  read. 

How  eattie  yon,  bfeiag  in  thftt  dephwable 
eonditlon,  not  to  go  taio  some  house,  ftud  lulste 
the  hardsbipB  vop  had  goue  thfoi^f-4 
thought,  if  I  did,  may  be  Imight  meet  aoni^ 
body  hdoBgiog  lo  tbat-honse. 

Did  yvtt  use  the  prisoner  rWeHl)  while  ^po4 
were  in  that  confinement  P--I  never  saw  ker  Ik 
the  hoooeaiall  fBl  I  went  down  aftarwarde^ 

Had  joo  any  of  your  fits  while  in  thit  iMBf 
•^1  liad  not,  but  waa  ftnnting  aad  atak. 

^Mirti.  lueversawthatwiiMMkidiylliN 
timetill  thiiday  throe  wtdv. 
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How  was  the  ||)risouer  (Squires)  dressed, 
when  yoo  was  carried  in  ? — She  was  sittings  in 
her  ^WD,- with  a  handkerchief  about  her  bted. 

Did  yoo  never,  during  all  Che  time,  try  if  the 
door  was  fastened  or  not? — I  did  once  pudi 
against  it  with  my  band,  and  found  it  fast. 

Had  yon  used  to  hear  any  body  in  the 
kitchen  P — I  lieard  people  sometimes  blowing 
the  fire,  and* pusittg  in  and  out.  There  was 
another  room  in  which  I  beard  a  noise  at 
nights,  but  the  bouse  was  very  quiet  in  the 
day-time. 

Did  you  eat  all  your  bread  ? — I  eat  it  all  on 
the  Friday  before  1  got  out ;  it  was  quite  bard, 
and  I  useato  soak  it  in  the  water. 

When  did  you  drink  all  yonr  water  P — I 
drank  all  that  about  half  an  hour  before  i  got 
out  of  the  room.  \ 

(Upon  being  asked  where  she  did  her  occa- 
sions while  in  the  room,  she  answered,  she  never 
had  had  any  stool  while  in  confinement,  she 
had  only  ttwde  water.) 

Virtue  Ball  examined. 

Hall.  I  know  the  two  prisoners  at  the  bar ; 
Wells  lived  at  Eofield-Wash ;  I  Went  and 
lived  there  as  a  lodger.  Mary  Squires  lived 
in  the  house, and  had  been  thereabout  seven  or 
eight  weeks. 

Q.  How  long  before  £.  Canning  was  brought 
in?— Ha//.  About  a  fortnight  before,  which 
was  on  the  8d  of  January,  about  four  in  the 
jnomme ;  she  was  brought  in  there  by  two 
men ;  John  Squires  was  one  of  them,  he  is  son 
to  Mary  Squires ;  the  other  maul  don't  know 
any  thmgof ;  i  never  saw  him  before. 
.  How  was  she  dressed  when  brought  in  .'— 
Sbe  had  no  §[own  on,  or  hat  or  apron. 

Who  was  in  the  house  at  the  time?— There 
was  I  and  Mary  Squires,  the  prisoner  and  her 
daughter.  The  gypsey-man  said.  Mother,  I 
have  brought  you  a  g^irl,  do  you  take  her : 
then  she  asked  E.  Canning,  whether  she  would 
go  her  way? 

What  did*  she  mean  by  that  ?— ^e  meant 
Ihr  her  to  turn  whore ;  but  she  would  not. 
.  Do  yoo  mention  this4>y  way  of  explanation, 
or  an  words  that  she  said  r— As  words  that  she 
said  ;  then  Mary  Squires  took  a  knife  out  of  a 
dresser-drawer  m  the  kitchen,  and  ripped  the 
hioe  of  her  stays,  and  palled  them  off,  and  hong 
them  on  the  badi  of  a  chair  in  the  kitchen,  and 
poshed  her  op  into  the  room,  and  said.  Damn 
yooy  go  op  there  then,  if  you  please ;  then  the 
man  that  canie  in  with  the  gypsey's  son,  took 
tiie  cap  off  B.  Canning's  head,  and  went  oot  a 
4oofB  with  it ;  the  gypaey-man  John  Squires 
took  the  sUys  off  the  chair,  and  went  oot  with 
them. 

Where  was  E.  Canning,  «when  the  two  men 
took  away  the  things  ?.-Sbe  was  then  up  in 
the  room. 

^  Had  you  ever  been  in  that  room?— I  had, 
hefore  she  was  brought  there,  several  times. 

What  was  the  name  they  call  it  by  ?— They 
call  ^it  by  the  name  of  the  workshop  ;  there 
was  a  greitdealof  hayin  itj  they  w\y  put 


lumber  in  it :  there  was  a  great  many  piecei 
of  wood,  a  tobacco -mould,  Mid  this  Uack  jug; 
about  three  hours  afler  the  young  woman  was 
put  up,  Mary  Squires  filled  the  jug  with  water, 
and  carried  it  up. 

How  do  you  know  it  was  three  hours  afteif 
—Then  it  began  to  be  lightish. 

Did  you  hear  any  talk  between  tbem  after 
she  ^was  in  the  room? — ^They  took  care  I 
should  know  but  little. 

Has  Susannah  Wells  a  husband? — ^No,8be 
has  oot:  when  I  went  out. of  the  kitchen,  1 
went  into  the  parlour ;  Wells  said,  Virtu^  Hall, 
the  gtpsey-man  came  in  and  told  me,  that  his 
mother  had  cut  tliestaysoff  they  ouns  woman's 
back,  and  lie  bad  got  tbem ;  and  she  bid  me 
not  to  say  any  thing  to  make  a  clack  of  it, 
tearing  it  should  be  known. 

How  long  was  you  in  that  house  ? — I  was 
there  a  quarter  of  a  year  in  all,  if  not  more ;  I 
was  there  the  whole  time  £.  Canning  was 
there  ;  but  I  never  saw  her  once  after  she  was 
put  up  into  that  room.  I  was  the  first  that 
missed  her* ;  1  asked  the  gypsey-woman  once, 
whether  that  girl  was  gone?  She  answered, 
What  is  that  to  you^  you  have  no  business  with 
it :  but  1  durst  not  go  to  see  if  she  was  gose ; 
if  I  had,  very  likely  they  would  have  served 
me  so. 

Did  you  ever  see  the  other  man  after  that 
night  ? — No,  I  never  did. 

Who  lodged  in  the  house  at  the  time  besides  ? 
•—There  was  Fortune  Natus  did. 

Did  Mary  Squires  continue  in  the  house  long 
after  this  ? — She  did,  till  we  were  all  taken  up, 
which  was,  I  think,  on  the  lliursday  after  the 
young  woman  was  gone. 

What  was  you  in  that  bouse  ?— I  went  there 
as  a  lodger ;  but  I  was  forced  to  do  as  they 
would  have  me. 

Mary  Squires.  What  day  was  it  that  the 
young  woman  was  robbed  ? 

Court.  She  says  on  the  morning  of  the  Sod 
of  January. 

M.  Squires.  I  return  thanks  for  telling  me, 
for  I  am  as  innocent  as  the  child  ttobom. 

Wells.  How  long  were  these  people  (mean- 
ing the  gypiies)  at  my  house  in  all,  from  first 
tolast? 

Hall.  They  were  there  six  or  seven  weeks 
in  all ;  they  had  been  there  about  a  fortnight 
before  the  young  woman  was  brought  in. 

Did  you  ever  see  this  cap  or  beiPgown  be- 
fore ? — Not  to  my  knowledge. 

Thomas  Colleyvwom.    . 

ColUy.  I  am  £•  Canning's  uncle ;  f  live  al 
Salt-Petre  Bank ;  on  the  New-year's  day  sbe 
dined  and  sapped  at  my  house,  and  went  away 
about  nine  in  the  evening,  as  near  as  I  can 

Siess ;  I  and  my  wife  went  along*  with  her  to 
oundsditch,  almost  to  the  Blue-Ball ;  there 
we  parted  with  her,  about  a  quarter  or  very  near 
half  an  hour  after  nine  o'clock. 

How  was  she  clothed  ?— She  had  a  gowDf 
bat|  and  white  apron  on,  ^ 
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JRliMaheth  Canning  sworn. 


Canning,  £.  CanniDgf  that  has  given  her 
Qvideoce  is  my  daughter ;  after  she  was  miss- 
ing from  New-year's  day,  I  advertised  her 
three  times ;  she  came  back  on  the  day  before 
king  CharSes's  Martyrdom,  about  a  cjnarter 
after  ten  o'clock  at  night;  she  bad  nothing  but 
this  ragged  bed-gown  and  a  cap ;  1  fell  into  a 
fit  directly ;  my  daughter  is  subject  to  fits ; ' 
there  -was  a  garret -cieling  fell  in  upon  her 
head,  which  fir«t  occasioned  them;  and  at 
times,  when  any  body  speaks  hastily  to  her,  or 
at  any  surprize,  she  is  very  liable  to  fall  in 
one ;  she  has  sometimes  contmoed  in  one  seven 
or  eight  hours,  sometimes  three  or  four ;  she 
is  not  sensible  during  the  time  she  is  in  one, 
DO  more  than  a  new-born  babe ;  when  I  came 
to  myself,  my  daughter  was  talking  to  Mrs. 
Woodward  and  Mr.  Wintlebury;  they  asked 
her  where  she  had  been  ?  she  said  on  the  Hert- 
fordshire road,  which  she  knew  by  seeing  a 
coach  going  by  ;  she  i;ave  the  same  account 
she  has  here.  When  she  came  into  her  warm 
bed,  she  was  very  sick,  and  had  no  firee  passage 
throagh  her  for  stool  or  urine,  till  she  was  sup- 
plied with  glysters,  for  seven  days  after  she 
came  home,  but  what  was  forced  by  half  a  cup- 
ful! at  a  time^ 

John  Wintlebury  sworn. 

Wintlehufy.  I  saw  Elizabeth  Canning  the 
night  she  came  home ;  she  appeared  in  a  very 
bsSi  condition,  and  had  this  dirty  bed-gown  and 
cap  on.  HeaKng  she  was  come  home,  I  went 
to  her  mother's  iMUSe,  and  said,  Bet,  how  do 
yon  dof  She  said,  I  am  very  bad.  Said  I, 
Where  have  you  been  ?  She  said,  1  have  been 
■omewherj^  on  the  Hertfordshire  road,  because 
I  have  seen  the  Hertfordshire  coach  go  back- 
wards and  forwards. 

Q.  Have  you  heard  the  evidence  she  has 
given  here  in  court?— TTm^/efrtiry.  I  have; 
she  gave  the  same  account  that  night,  but  not 
quite  so  fully  that  night,  as  she  did  before  the 
sitting  alderman  on  the  Wednesday  after;  but 
all  agrees  with  what  she  has  said  here.  I  found 
her  in  a  great  flurry,  so  did  not  ask  her  many 
qoesliona  that  night. 

Joseph  Adamson  sworn. 

Adamon.  I  have  known  Elizabeth  Canning 
the  younger  some  years.  I  never  saw  her  after 
she  came  home,  till  the  day  we  went  down  to 
take  the  people  up.  1,  and  several  neighbours 
of  us,  agreed  to  go  to  the  place,  some  on  horse- 
back, and  some  in  the  coach  with  E.  Canning. 
I  was  down  abont  an  hour,  or  an  hour  and 
half,  before  the  coaoh  caine,  and  had  secured 
all  the  people  we  found  there.  I  seeing  the 
room  before  she  was  brought  in,  thought  she 
was  capable  of  giving  some  account  of  it :  I 
returned  to  meet  her  and  asked  her  about  it ; 
she  described  the  roocb  with  some  hay  in  it,  a 
chimney-place  in  the  corner  of  it,  an  odd  sort 
of  an  emipty  rf>om.  I  went  with  her  to  the 
iiovse,  aqd  carried  her  out  of  the  diai&e  into 


the  kitchen,  and  set  her  on  the  dresser,  and  or- 
dered all  the  people  to  be  brought  to  her,  to  see 
if  she  knew  any  of  them ;  she  was  then  verv 
Weak.  I  took  her  in  my  arms  like  a  child. 
Upon  seeing  Mary  Squires,  she  said.  That  is 
the  woman  that  cut  my  stays  off,  and  threatea* 
ed  to  cot  my  throat  if  1  made  a  noise. 

Q.  Did  any  of  the  people  seem  unwilling  to 
b^  inspected  ^—-Adamton,  Yes,  they  were  very 
unwilling  to  be  stoppe«l,  when  we  went  down 
in  the  morning,  particularly  Mary  Squires  4 
after  the  girl  had  said  this  of  Squires,  Squires 
said  to.  her.  She  hoped  she  would  not  swear 
her  life  away,  for  she  never  saw  her  befoi^. 
E.  Canning  pointed  to  Virtue  Hall,  and  said. 
That  young  woman  was  in  the  kitchen  when 
I  was  brought  in :  she  pointed  also  to  another 
young  woman,  and  said,  she  was  there  at  the 
time.  Then  we  carried  her  up  to  examine  the 
house;  she  said,  none  of  the  rooms  she  had 
seen,  was  the  room  in  which  she  was  confined. 
Then  I  asked  if  there  were  any  other  rooms^ 
they  said,  Yes,  out  of  the  kitchen  (1  had  before 
been  in  it,  but  did  not  say  so^  then,  because  I 
had  la  mind  to  see  if  she  knew  it).  We  had 
her  up  into  it :  she  said.  This  is  the  same  room 
in  which  I  was,  but  here  is  more  bay  in  it  than 
there  was  then :  I  laid  my  hand  upon  it,  and 
said,  It  has  lately  been  shook  up,  it  lay  hollow. 
She  was  then  pretty  near  a  casement ;  said  1, 
If  you  have  been  so  long  in  this  room,  doubt- 
less you  are  able  to  say  what  is  to  be  seien  oat 
here.  She  described  a  hill  at  a  distance,  which 
is  Chinkford-hill:  I  believe  she  conid  not  see 
it  at  the  time  she  spoke  about  it,  for  I  was  be* 
tween  her  and  the  casement,  with  my  back  to-, 
wards  the  caseitnent.  Slie  also  said,  there  were 
some  houses  on  the  other  side  the  lane ;  then 
I  opened  the  casement,  we*  looked,  and  it  was 
as  she  had  described.  I  asked  where  was  the 
window  she  broke  out  off  she  shewed  it  us 
(there  were  some  boards  nailed  op  against  it), 
and  said.  That  is  the  window  I  used  to  see  the 
coach  go  by  at:  then  we  pulled  down  the 
board ;  it  was  big  enough  for  roe  to  have  got 
out  of  it ;  it  appeared  to  me  to  be  the  sama 
window,  before  she  came  to  the  honse,  for  f 
saw  some  of  the  plaisler  broke  off  on  the  oat- 
side  ;  that  window  was  one  story  high.  ' 

Edward  Lyon  sworn. 

Lyon,  The  young  woman  lived  servant  with 
me  till  she  was  missing.  I  live  in  A|derman- 
bury.  I  was  one  of  the  persons  that  went  down 
to  Wells's  honse.  I  went  after  the  rest  of  the 
gentlemen  on  the  Ist  of  February ;  we  were 
there  some  time  before  she  came,  and  had  taken 
the  people  up ;  when  she  came,  she  was  car- 
ried into  the  kitchen,  and  set  on  a  dresser,  and 
the  people  set  all  around  her :  I  said  to  her. 
Bet,  don't  be  frightened  or  uneasy,  you  see 
your  friends  about  you,  and  on  the  otfaier  band 
don't  be  too  sure,  without  you  really  can  swear 
to  what  you  say,  therefore  be  very  carefol* 
She  pitched  npon  Mary  Squires  to  be  the  per- 
son that  cut  her  stays  off;  she  pitched  npon 
a  young  woman  that  was  said  to  be  daughter 
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*'  In  the  cpttne  of  this  inqntrj,  Virtoe  Ha1|, 
a  priDcipal  witness,  volantarilv  and  Bubiidy 
retracted  the  whole  of  the  eridenoe  sne  ga?e 
upon  the  trial. 

'*To  this  I  presume,  by  your  OMgesty's 
leave,  to  add,  that  amidst  all  the  ezaminatioiM 
I  bare  taken,  there  has  not  appeared  soy  rm- 
liation  or  inconsistency,  or  the  least  cireum- 
stance  or  suapicioo,  that  conid  lead  me  to  doubt 
tbe  innocence  of  those  unhappy  convicts. 

**  All  whieb  is  humbly  submitted  to  your 
majesty's  nrreat  wisdom  and  judgment,  by 
your  mojesty'f  faithful  subject^ 

«*  Crisp  Gascotnb,  Mayor." 

«« On  the  10th  of  April  following,  the  Report 
was  accordingly  maJe  of  the  convicts  under 
sentence  of  death  ;'  when  bis  majesty  was  gra- 
.dously  pleased  to  respite  the  execiition  of 
M ar^  Squires  fofsix  weeks ;  and  to  refer  tbe 
consideration  of  the  evidence  on  both  sides  (for 
evideiHse  against  her  had  been  presented)  lo  bis 
attorney  and  solicitor-general. — Soon  after  the 
attomejT  awl  solicitor-general  made  their  Re- 
port, with  their  opinion,  That  tbe  weight  of 
evidence  was  in  the  convict's^  favour :  where- 
upon his  majesty  was  graciously  pleased  to 
mot  her  a  free  pardon."  Thus  far  ftom  air 
Crisp  Oascoyne's  Address  to  the  Livery,  p. 
96, 97. 


The  friends  of  Canning,  in  their  Refutation 
of  sir  Crisp  Gascoyne's  Address,  say,  "  But 
of  the  purport  of^  this  Memorial,  and  what  in 
particular  was  annexed  to  it,  tbe  friends  of 


Caoningwere  totally  ignorant  till  the  publiea^ 
tion  of  The  Address ;  and  therefore  could  not 
examine  any  witnesses  with  a  particular  view  - 
to  contradict  it  They  had  indeed,  upon  the 
recantation  of  Virtoe  Hall,  taken  some  affida- 
vits to  prove,  that  the  gypse;^  was  at  Enfield 
when  the  robbery  was  committed ;  and  the 
duke  of  Newcastle  (on  whom  they  waited) 
having  acquainted  them,  that  his  majesty  had 
refenid  the  consideration  of  the  evidence  on 
both  sides  to  his  attorney  and  solicitor  general, 
they  took  many  other  affidavits  to  prove  the 
same  facts  ^  but  when  these  affidavits  were 
presented  to  the  attorney  and  solicitor  general, 
they  rejected  them,  beoaase  they  were  not  at 
liberty  to  examine  any  evidence  that  was  taken 
after  the  day  of  reference :  It  necessarily  fol- 
lowed therefore,  that  the  weight  of  evidence 
was  in  the  convict's  favour ;  and  so  it  was  re- 
ported, and  she  pardoned.  Upon  this  view 
of  the  case,  however,  it  does  not  become  in 
any  degree  more  probable,  that  she  was  inno- 
cent." See  the  RefoUtion  of  sir  Crisp  Gas* 
Coyne's  Address  to  the  Livery,  in  folio,  p.  18. 

These  friends  of  Canning  likewise  gave  an 
answer  to  sir  Crisp's  Memorial  presrated  to 
the  king,  &c.  But  sir  Crisp's  Address,  aod 
CanniiM^'s  friends'  Refutation  of  it,  make  two 
large  folio  pamphlets;  and  the  many  other 
pamphlets  published  on  both  sides  at  that  time, 
are  too  numerous  to  insert  here,  or  take  any 
notice  of;  and,  as  Csnning's  friends  thought^ 
did  not  cipar  up  that  mysterious  affair ;  pro- 
bably the  following  trial  of  Canning,  for  perjury, 
may  be  said  to  have  done  it.    Former  £ditioa. 


53h  The  Trials*  of  John  Gibbons,  William  Claeke,  and  Thomas 
GuEviLLEj-f  for  Wilful  and  Corrupt  Perjury,  at  the  Sessions 
.  House  in  the  Old-Bailey,  held  on  Thursday  the  6th,  Friday  the 
7th,  Saturday  the  8th,  and  Monday  the  10th  Day  of  Septem- 
ber, before  the  Eight  Hon.  the  Lord  Chief  Justice  Willes, 
William  Moreton,  esq.  Recorder,  and  other  his  Majesty's  Jus- 
tices of  Oyer  and  Terminer :  26  George  H.  a.  d.  17^3- 


Robert  Groom, 
Joho  Trimner, 
Joseph  Temtwood, 
Richard  Graham, 
John  Alleo, 
fienry  Bland, 


Jury. 

William  Remnant, 
William  Champion, 
Barnard  Townsend, 
Bartholomew  Pain, 
John  Merry, 
Samuel  Watlington. 


According  to  the  coarse  of  the  Court, 
the  Trials  of  Gibbons,  Clarke,  and  Grerille,  the 


•  Mem.  Sir  Crisp  Gascoyne,  knt.  lord 
mayor  of  London,  wtthtlrew  when  these  trials 
came  on,  as  he  always  declared  he  would. 

t  "  Tliese  Abbotsbury  witnesses  were  in- 
dictad  for  peijury,  for  the  erideace  they  gave 


three  Abbotsbary  witnesses  upon  the  trial  of 
Mary  Squires  n>r  ihfi  robbery  of  Elisabeth 
Canninff,  bein^  called  on,  the  n^bl  hommraMe 
the  lord  naayor  quitted  the  chair,  and  rctiied 
out  of  court.  But  in  order  to  remote  the  in- 
dictments into  tbe  court  of  Kingr'84iench,  and 
to  supersede  the  jorisdiction  of  this  Court, 
three  parchment  writiDKfs,  said  to  be  writs  of 
Certiorari,  were  presented  to  tbe  Court :  where- 
upon Mr.  Da? y,  of  counsel  for  tbe  defendants. 


in  the  trial  of  Squires  and  Wells.  Cannmg'a 
friends  had  mo?ed  the  court  of  Ring's-bench 
for  a  Certiorari  to  remove  tbe  indictment,  which 
had  been  refused.  But  the  attorney  for  Iter 
insisted^  that  according  to  ancient  practioe,  a 
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ufbrmed  the  Coart,  that  be  was  greatly  sor- 
vriaed  at  this  attempt,  not  only  as  the  coart  of 
KingVlieDch  had,  on  the  last  day  of  last  term. 
abaoTutely  refused  to  grant  these  writs,  althooeh 
applied  ror  by  the  prosecutors ;  bat  as  the  de- 
fendants had  acted  so  very  fairly,  as  to  have 
g^ven  them  (what  they  were  not  obliged  to  give) 
cigbt  days  notice  of  trial,  and  bad  now  near 
an  hundred  witnesses  attending,  many  of  them 
bronght  from  great  distances,  at  a  vast  expence, 
to  manifest  the  innocence  of  the  defendants  to 
the  world.  Upon  which  the  person  who  at- 
tended with  these  writs,  being  asked  by  the 
Court,  Who  he  wasP  How  he  came  by  them  P 
And  how  those  writs  had  been  obtained  P  He 
bformed  the  Court,  that  he  was  clerk  to  Mr. 
Miles,  (an  attorney)  who  was  out  of  town ;  that 
be  had  the  writs  delivered  to  him  by  Mr.  Miles's 
brother,  the  distiller ;  and  that  he  himself 
knew  nothing  further  of  the  matter.  Which 
answer  not  bemg  satisfactory  to  the  Court,  the 
Court  was  pleMed  to  order  him  to  take  the 
writs  back  agaia,  to  recommend  an  inouiry 
bow  these  writs  had  been  obtained,  and  the 
triab  to  be  called  on.  Whereupon  the  jury 
were  charged  with  the  following  indictment 
against  John  Gibbons : 

Fmsx  Inpictmbnt. 
Londaih  The  jurors  for  our  lord  the  king 

CCTtiorari  might  be  obtained  by  application  to 
a  judge  during  a  vacation,  at  the  instance  of  a 
prosecutor  in  a  criminal  cause,  as  a  matter  of 
right ;  because  it  U  the  king's  privilege,  who 
in  criminal  causes  is  the  plaintiff,  to  sue  m  what 
court  he  will.  Therefore  the  attorney  for 
Canning  was  unwilling  to  try  them  at  the  Old 
Bailey,  where  sir  Crisp  Gascoyne  bad  a  seat ; 
and  went  down  to  Totteridge,  to  lord  chief  jus- 
tice Lee's,  and  ^ot  his  hand  to  the  Fiats;  upon 
which  the  Certioraris  were  issued  out  to  re- 
move the  indictment  into  the  court  of  KingV 
bench ;  and  next  term  a  motion  was  made  to 
aiforoe  a  return  of  them.  Upon  this  motion  a 
rule  was  made,  for  the  Court  at  the  Old  Bailey 
to  shew  cause,  why  a  return  should  not  be  en- 
fvrced.  The  attorney  against  her  prayed  a  par- 
ticnlar  day,  which  was  allowed ;  and  he  under- 
taok  to  be  ready  on  that  day.  He  moved,  that 
tiM  Certioraris  might  be  superseded;  alledging, 
tliat  tbe  lord  chiif  justice  had  been  imposed 
«|M>B  m  signing  tbe  fiats:  but  his  lordship  not 
bang  present,  a  rule  was  made  for  bearing  the 
■writs  of  that  suggestion  at  a  future  day.  Go 
this  future  day  tbe  counsel  for  the  oountry- 
men  moved,  that  the  writs  might  be  superseded, 
in  tbe  absence  of  the  lord  chief  justice.  But 
at  the  motion  to  supersede  these  writs  was 
ibniided  on  a  sujugestion,  that  tbe  lord  chief 
■Mlioe  bad  been  imposed  upon ;  and  as  none 
Ml  Ills  hirdahip  could  know,  whether  be  was 
impoaed  upon  or  no ;  both  motions  were  or- 
dered to  aland  over,  till  bis  lordship  ahoold  be 
ftmtnii  but  as  he  died  without  ever  coming 
inio  court  afterwards,  tbe  writs  are  not  snper- 
•edad  toth'is  boor."  RefuUtion  of  sir  Crisp 
Gafooyne's  Address  to  the  livery,  p.  30,  SI. 


upon  their  oath  present,  that  at  tfie  delivery  of 
the  king's  eaol  of  Newgate,  holden  for  the 
county  of  Middlesex,  at  Justice- hall  in  the 
Old  «'il^t  in  the  suburbs  of  tbecity  of  Lon« 
don,  on  Weduesdav  the  91st  day  of  Pebrnary, 
in  the  S6th  year  or  tbe  reign  of  our  sovereij^Q 
lord  George  the  second,  king  of  Great  Britain, 
&C.  before  sir  Crisp  Gascoyne,  knt  mayor  of 
tbe  city  of  London,  sir  Martin  Wright,  knt. 
one  of  tbe  justices  of  our  said  lord  the  king, 
a«{igued  to  hold  to  hold  pleas  before  the  king 
himself,  Nathaniel  Gundrv,  esq.  one  of  the 
justices  of  our  said  lord  the  King  of  the  court  of 
Common  Pleas,  sir  Richard  Adama,  knt.  one  of 
the  barens  of  the  court  of  £xche(|uer  of  our  said 
lord  the  king,  and  others  their  fellows  justices 
of  our  said  lord  the  king,  assigned  to  deliver  the 
gaol  of  our  said  lord  the  king,  of  Newgate,  of  tbe 
prisoners  therein  being,  Mary  Squires,  late  of 
the  parish  of  Enfield,  m  the  county  of  Middle- 
sex, widow,  was  tried  and  convicted  upon  an 
indictment  against  her,  for  that  she,  on  the  3d 
day  of  January,  in  the  26tb  year  of  the  reign 
of  our  sovereign  lord  George  the  Snd,  king  of 
Great  Britain,  &c.  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  in  the 
dwelling-house  of  one  Susannah  Wells,  widow^ 
there  situate,  upon  one  Elizabeth  Canning, 
ninster,  in  the  peace  of  God  and  our  said  lord 
the  king  then  and  there  being,  feloniously  did 
make  an  assault,  and  her  the  said  Elizabeth  in 
bodily  fear  and  danger  of  her  life  then  and  there 
feloniously  did  put,  and  one  pair  of  stays  of  the 
value  often  shillings,  of  the  goods  and  chattels 
of  the  said  Elizabeth,  from  the  person  and 
against  the  will  of  the  said  Elizabeth,  in  the 
dwelling-house  aforesaid,  then  and  there  vio« 
tently  and  feloniously  did  steal,  take,  and  carry 
away,  against  the  peace  of  our  said  lord  the 
king,  his  crown  and  dignity.  Upon  which 
same  trial,  one  John  Gibbons,  late  of  Abtrats- 
bury,  in  tbe  county  orDorset^  victualler,  on 
the  81st  day  of  February,  in  the  yef  r  aforessid, 
to  wit,  at  Justice-hall  aforesaid,  in  the  parish 
of  St;  Sepulchre,  in  the  wafd  of  Farringdon 
Without,  in  the  city  of  London,  came  in  hia 
own  proper  person  as  a  witness  on  the  be- 
half of  the. said  Mary  Sjiuires,  of  and  upon 
the  matters  contained  in  the  said  indict- 
ment ;  and  the  said  John  Gibbons,  then 
and  there  in  the  court  aforesaid,  before  the 
said  justices  last  above-named,  and  others 
their  fellows  assigned  as  aforesaid,  upon  the 
trial  aforesaid,  was  in  due  manner  and  form 
sworn,  and  took  his  corporal  oath  upon  the 
holy  gospel  of  God,  as  such  witness  (the  same 
Court  then  and  there  having  a  sufficient  ati- 
tbority  to  administer  the  same  oath  to  the  said 
John  Gibbons  in  that  behalf.)  And  the  said 
John  Gibbons,  on  the  said  21st  day  of  February, 
in  tbe  year  aforesaid,  not  having  God  befbre 
his  eyes,  but  being  moved  and  seduced  bv  the 
instigation  of  the  devil,  and  wickedly  and  un- 
justly devisbg  and  intending  to  pervert  justice, 
and  to  procure  the  s  aid  Mary  Squires  unjustly 
to  be  acquitted  of  ibesaid  crime  laid  to  her 
charge  in  the  said  indictment,  then  and  there 
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upon  tlie  triid  aforesaid,  upop  bis  oath  afore- 
said, falsely,  maliciously «  vilfolly,  wickedly, 
and  corrupily,  did  say,  depose,  swear,  and 
giye  io  evidence  to  the  said  Uourt,  aod  the  ju- 
rors  of  the  said  jury ,  upon  the  trial  aforesaid,  as 
follows,  (thai  is  to  sajf )  od  the  Ist  day  of  Ja- 
nuary, 1753,  (meaniu^  the  yef  r  of  ojur  Lord 
17.5tf)  tlie  prisoner  Hquirts  (meaning the  above* 
named  Mary  Squires)  came  into  the  bouse 
(meaning  the  liouse  of  the  said -John  Gthlions, 
at  Abbotsbury  aforesaid,  in  the  said  county  of 
Dorset.)  There  was  George  her  son,  (meaning 
George  the  son  of  the  said  Mary  Squires)  and 
liucy  her  daughter  (meaning  Lucy  the  daugh- 
ter of  the  said  Mary  Sjiuires)  with  her  ^mean* 
ing  the  aaid  Mary  Squires.)  And  that  the  said 
John  Gibbons,  upon  tbe  trial  aforesaid,  upon 
his  oath  afoi-esaid,  on  tlie  said  21st  day  of  Fe- 
bruary, ia  the  year  aforesaid,  at  Justice-hall 
aforesaid,  in  the  parish  of  St.  Sepulchre  afore- 
said, in  tl(e  ward  of  Farringdon  Without 
aforesaid,  did  falsely,  tDaliciously,  wiJfuHy,  and 
corruptly,  8ay«  dep^we,  swear,  and  gi?e  in  evi- 
deuoe  as  follows :  she  (meaning  the  said  Mary 
Squires)  came  with  handkerchiefs,  lawns,  mus- 
lins, aod  jchecks,  to  sell  aboiM  town  (meaning 
Abbotsbury,  in  the  county  of  Dorset);  she 
^meaobg  the  said  Mary  Squires)  stayed  there 
yueanbg  at  Abbotibury  in  the  said  countv  of 
Dorset)  from  the  1st  to  the  9th  day  of  the 
mont|hX°'€aning  from  the  1st  to  the  9th  day  of 
theaoonth  of  January,  in  the  said  year  of  our 
J>>rd  1763,)  and  lay  at  my  house  (meaning 
ibe  house  of  him  the  said  John  Gibbons,  at 
Abbotsbiu'y  aforesaid,  in  the  said  county  of 
Donet.)  And  the  said  John  Gibbons,  then 
iMid  there,  upon  the  siud  trial  being  demanded 
to  look  at  the  said  Mary  Squires,  then  a  pri- 
eototer  at  the  bar  there,  and  being  asked  whe- 
ther or  not  he  was  sure  that  she  was  the  /Hime 
HJi^ry  Squires,  whoa  he  had  so  as  aforesaid 
deposed  and  sworn  to  have  come  to  his  said 
house  at  Abbotsbury  aforesaid,  on  tbe  said  1st 
day  of  January,  in  the  said  year  1753,  and  to 
baye  stayed  there  from  the  said  Ist  day  of  Ja- 
nuary aforesaid  to  the  9th  day  of  the  said 
HP^oath ;  ho  the  aaid  John  Gibbons,  upon  the 
ti-jal  aforesaid,  upon  hia  oath  aforcsahl,  io  answer 
19  the  said  demand  and  question,  did  falsely, 
Qialieiously,  wickedly,  wilfully,  and  comiptlj^, 
further  sa^,  depose,  swear,  and  give  in  evi- 
dence as  follows :  I  (meaning  himself  the  said 
John  Gibbons)  am  sure  it  is  (meaning  that  he 
tbe  said  John  Gibbons  was  sure  that  the  said 
Mary  Squires,  then  a  prisoner  at  the  bar  there 
upon  the  said  trial,  was  the  same  Mary  l^uires, 
whom  he  the  said  John  Gibbons  had  as  afore- 
■aid  deposed  and  sworn  to  have  coqoe  into  his 
aaid  house  at  Abbotsbury  aforesaid,  on  the 
aaid  1st  day  of  January,  in  the  year  of  our 
Iiord  1753,  and  to  have  sUyed  there  fi:om  the 
Sfud  1st  ilay  of  January,  aforesaid,  to  th^  9th 
day  of  the  said  month.)  Whei:ea8,  io  truth 
aufl  io  fact,  on  the  said  1st  day  of  January,  in 
Ibe  year  of  our  Lord  1753.  the  said  Mary 
^Uii^BB  did  not  come  into  the  house  of  the  said 
John'GibboDiM  Abbotabury,  in  tbe  mdd  county 


of  Dorset.  And  whereas,  in  truth  and  io  fact, 
the  said  George,  the  son  of  the  said  Mary 
Squires,  and  the  said  Lucy,  the  daughter  of  the 
said  Mary  Squires,  Or  either  of  them,  were  not 
in  the  house  of  the  said  John  Gibbons,  at  Abbots- 
bury aforesaid,  in  the  said  county  of  Dorset,  on 
the  said  Isl  day  of  January,  in  the  year  of  our 
Lord  1753,  with  the  asid  Mary  Squires.  And 
whereas,  in  truth  and  in  foot,  the  aaid  Mar^ 
Squires  did  not  stay  at  Abbotsbury,  in  the  said 
county  of  Dorset,  from  the  1st  to  the  9th  day 
of  the  mbuth  of  January,  in  the  said  year  of 
our  Lord  1753.-  And  whereas,  in  truth  and  in 
fact,  the  said  Mai^  Squires  did  not  lie  at  the 
house  of  the  saidifohu  Gibbons,  at  Abbotsbury 
aforesaid,  on  the  said  1st  day  of  Jannsry,  in  tlia 
year  of  our  Lord  1753,  until  the  9th  day  of  the 
same  month.  And  whereas,  in  truth  and  in 
fact,  the  said  Mary  Squires  did  not  lie  at  tbe 
house  of  the  said  John  Giblions,  at  Abliotsbtfry 
aforesaid,  on  the  said  Ist  day  of  January,  in  the 
said  year  of  our  Ijord  1753,  nor  on  the  said  9th 
day  of  tbe  said  month  of  January,  in  the  year 
last-mentibued,  nor  at  any  time  between  the 
said  1st  day  of  January,  in  the  said  year  of  our 
Lord  1753,  and  the  said  9th  day  of  the  same 
month  of  January.  And  whereas,  in  truth 
and  in  fact,  the  aaid  Mary  Squires,  on  the  aaid 
1st  day  of  January,  in  the  year  last  before  men- 
tioned, was  not  at  the  house  of  the  said  Joha 
Gibbons,  at  Abbotsbury  aforesaid,  oor  at  aav 
other  house  or  place  at  Abbotsbury  aforesaid. 
And  so  the  juroris  aforesaid,  upon  their  oath 
aforesaid,  do  say,  that  the  said  John  Gibbons, 
on  tbe  said  21st  day  of  February,  in  the  20th 
year  aforesaid,  at  Justice-hall  aforesaid,  uoon 
the  trial  aforesaid,  in  tbe  court  aforesaid,  (the 
same  Court  then  and  there  having  a  oompelent 
authority  to  administer  the  said  oath  to  tbesakl 
John  Gibbons  in  that  behalf)  falsely,  malicioua- 
ly,  wilfully,  wickedly,  and  corrufMly,  in  man- 
ner and  form  aforesaid,  did  commit  wilful  and 
corrupt  peijury,  to  the  great  displeasure  of 
Almighty  God,  to  the  evil  example  of  alt 
others  in  the  like  case  offending,  and  againat 
the  peace  of  our  said  lord  tbe  king,  hia  crown 
and  dignity. 

All  the  witnesses,  on  tbe  back  of  tbe  bill» 
were  called  out  to  give  evidence ;  but  ue  one 
appearrog,  except  Mary  Woodwwd,  and  abe 
declaring  she  knew  nothing  of  the  mattery  an 
officer  was  sent  to  tbe  prosecntori  to  attend 
the  Court ;  but  none  of  them  appearing,  the 
jury  acquitted  the  defendant. 

A  second  indictment  to  the  same  purpose  was 
read  against  William  Clarke ;  but  be  was  ac- 
quitted for  want  of  evidence. 

A  third  indictment  was  preferred  againat 
Thomas  Greville,  for  sweanuff  lie  saw  Haiy 
Squires  at  Coombe  on  the  14tn  of  January  ; 
and  be  was  acquitted  likewise  for  want  ^ 
evidence. 


During  tbe  time  a 

p  prosecutors  to  attei 

Mr.  Pavy^  ooonsel  for  tbe  defcftdairt%  look 


nger  was  a^t  to 
tbe  prosecutors  to  attend  the  Court, 
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that  opportaoitjf  of  addresuDg  himseir  to  tfie 
Court  as  follows : 

My  lord  ;  I  hare  the  honour  to  appear  be- 
fore your  lordship  in  behalf  of  the  three  de- 
tendaots ;  who  stand  lAdlcted  for  perjury,  sup- 
posed to  b«ve  been  ooramitted  by  them  in  this 
place,  apoQ  the  trial  of  Mary  Squires,  for  the 
robbery  of  Elizabeth  Canning,  at  Enfield- 
Wash,  in  January  last. 

Gibbous  and  Clarke  are  charged  with  falsely 
swearing,  that  Mary  Squires  was  at  Abbots- 
bury  from  the  1st  to  the  9th  of  January; 
and  Grer Ule»  that  she  was  at  Coombe  on  the 
14th. 

If  their  testimony  was  true,  Mary  Squires 
was  unjustly  accused  ^  but  it  was  ben,  and 
their  misfortunei  that  it  then  obtained  no 
credit. 

They .  were  strangers,  unknown  to  erery 
body  at  the  trial .«— Canning  was  positirCi  and 
being  by  unfoir  means  confirmed  in  ber  e? t- 
dence,  Squires  was  convicted. 

Upon  this  charge  of  perjury,  great  care 
hatb  been  taken,  attended  with  great  |ezpence, 
00  either  side,  to  search  this  matter  to  the 
bottom  ;  erery  circumstance  hath  been  scruti- 
nised, and  nothing  omitted  lo  inrestigate  the 
question  thoroughly , 

It  bath  a  long  while  been  the  general  sub* 
jeet  of  ooorersation,  and  bath  engaged  the  at- 
tention of  the  public,  more,  perhaps,  than  any 
priTate  transaction  ever  did  before. 

Here  are  the  names  of  no  less  than  ftAy  wit- 
nesses indorsed  upon  each  of  their  indict- 
ments ;  jret  onlsr  one  of  them,  a  poor  woman, 
whose  erideoce  is  immaterial,  appears  to  pro- 
secute. 

This  desertion  may  occasion  rarious  con- 
jectures, and  many  false  reasons  will  probably 
be  suggested  fur  not  prosecuting  these  indict- 
ments. 

It  may  perhaps  be  attributed  to  a  compro- 
mise.-~k  may  be  said,  that  these  defeudaols 
are  to  be  acquitted  by  consent,  and  that  the 
indictment  against  Canning  ia  to  be  dropped. 
One  cannot  easily  imagme  what  rumours 
maKoe  may  raise. 

For  this  reason,  and  to  prevent  any  imputa- 
tion upon  those  who  are  concerned  for  the  do- 
fendants,  I  beg  leave  to  assure  your  lordship, 
and  all  who  hear  me,  that  the  defendants  now 
come  prepared  for  trial ;  that  their  witnesses 
attefid  your  lordship,  ready  to  give  their  testi- 
mony with  such  dear,  ample,  convincing  cir- 
cumstances, aa  would  demand  universal  as- 
sent; and  fully  prove  the  innocence  of  the 
three  defendants,  and  the  falsity  of  Elizabeth 
Canu'ng's  story  in  every  particular. 

Here  are  witnesses,  more  in  u umber  than 
perhaps  ever  appeared  in  any  one  cause,  ool- 
iected  together  at  a  vast  ezpeoce,  and  from 
(Afferent  remote  places. 

Here  is  olbcr  evidence  also  ready  to  be  pro- 
dooed,  such  as,  in  its  nature,  cannot  deceive. 

Tbe  prosecutors  have  been  invited  to 


Iben  here  before  your  iordsbip  and  the  jury; 
Sid  iu  dssiroai  were  tbe  friends  of  tbe  defen- 
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dants  that  this  matter  should  be  fairljrtriecft 
that  they  bar  e  ofiered  to  bear  part  of  tbe  charges 
of  this  prosecution. 

The  public  hatb  been  a  long  wbtle  amused 
with  promises,  that,  in  the  trials  of  these  in- 
dictments, the  guilt  of  the  present  defendants 
should  be  clearly  manifested,  and  tbe  whole  cf 
this  mysterious  transaction  unravelled. 

The  time  is  come  to  perform  these  promises^ 
and  thousands  expect  it. 

Why  do  all  these  boasters  now  hide  their 
faces?  Because  tbey  are  eovered  with  confusion. 

They  are  aware  how  dangerous  it  is  to  pur* 
sue  a  prosecution,  foimded  in  the  foulest  and 
most  daring  perjury;  and  wisely  witbdrair 
themselves  from  a  trial  which  wonU  involfs 
them  in  ruin. 

Had  I  cooaidered  the  case  of  tbe  defendants 
alone,  without  regard  to  any  other  person,  I 
should  have  thought  it  needier  to  give  the 
Court  any  trouble  upon  this  occasion, 

Thej^  are  private  Oonntrymen,  without  any 
connexions  in  this  part  of  tbe  world,  and  to- 
tally unconcernrd  at  any  reports  which  na^ 
prevail  here: — within  tbe  narrow  circle  of  their 
acquaintance,  their  characters  will  remain  un« 
blemished,  let  fame  do  its  worst;  because  tbe 
charge  against  them  is  tbe  attestaUon  of  a  fact, 
whiCT  an  their  acquaintance,  all  their  parish* 
and  their  whole  country,  know  to  bo  true. 

But  there  is  one,  whose  near  relation  to  this 
great  city  makes  it  necessary  for  ibe  lo  say 
thus  mucn. 

It  is  imposnble  «for  bim  to  be  unaoliciloas 
for  public  approbation,  alter  bavmg  dons  ao 
much  to  deserve  it. 

Yet  all  the  reproaches  which  malice  osnM 
suggest  to  little,  dark,  designing  men,  bare 
been  levelled  at  the  chief  ma^atrate  of  this 
city,  only  for  doin^  what  ths  lOve  of  justice 
and  humanity  inspired  him  to  do. 

For  his  sake,  therefore,  I  bave  thus  tres- 
paased  upon  your  lordship's  patience,  and  only 
oeg  leave  to  add  a  few  words  more,  to  shew 
how  unmerited  those  reflection^  were. 

As  bis  lordship  wss  at  the  head  of  tbe  com* 
mission  at  the  trml  of  Mary  Squires;  snd  was 
totally  uninfluenced  by  tbe  infamous  endea* 
Tours  which  at  that  time  had  been  osed  to  give 
credit  to  a  most  improbable  narrative ;  be  was 
directed,  merely  by  a  regard  for  truth,  to 
make  further  mquiry  into  a  story  pregnant 
with  absurdities,  and  unlike  any  transaction 
that  ever  went  before  it. 

And  the  evidence  of  Elizabeth  Canning  de- 
pendmg  entirely  upon  this  question,  whether 
tbe  account  which  these  three  men  had  given 
was  true,  where  could  bb  lordship  so  pro- 
perly direct  his  inquiry,  as  to  those  places, 
Where  tbey  swore  tbey  nad  seen  her  f 

The  success  of  that  inquiry  answered  tbe 
wishes  of  his  humanity  ;  and  the  most  indu- 
bitable proofs  of  tbe  convict's  innocence  wanned 
tbe  royal  heart  to  mercy. 

One  aboutd  bare  thought,  that  tbil  condnd 
of  a  magistrate,  whose  sole  motive  to  it  was  a 
cescuing  a  wretebed,  friendkM  oon- 
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vict,  from  the  miseries  into  which  penory  and 
popalar  prejudice  hsd  thrown  her,  sbomd  at 
least  exempt  him  from  ceDsare. 

But  his  enemies  could  never  forgive  him  the 
merit  of  this  action :  as  it  raised  him  still 
higher  in  the  esteem  of  good  men,  he  became 
more  the  object  of  envv ;  and  no  arts  were  an- 
essaved  to  diminish  the  reputation  he  had  so 
jastly  acquired. 

Had  my  lord-mayor  been  present,  I  should 
not  have  said  so  much;  but  I  have  been  the 
Ikipre  encouraged  to  it  from  observbg,  that  his 
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lordship  withdrew  himself  at  soon  as  these 
causes  were  called,  because  he  was  pleased  to 
think  it  improper  for  him  to  preside,  where  any 
thing  that  miff  ht  be  thought  to  concern  himadf 
should  come  before  the  Court. 

I  have  an  apology  to  make  fbr  giving  your 
birdship  auy  trouble,  where  there  is  no  prose- 
cation ;  but  as  the  Court  waijts  for  the  hretara 
of  a  messenger,  and  no  business  is  now  pro« 
ceediug  upon,  1  hope  I  have  given  no  of- 
fence. [Vide  Sessions- paper  in  Gascoyne*! 
mayoralty,  September  1753.]   F&rmer^Editm, 


532.  The  Trial  of  Elizabeth  Canning,  Spinster,  for  Wilful  and 
Corrupt  Perjury,  at  Justice-Hall  in  the  Old  Bailey,  held  by 
Adjournment  on  Monday  the  29th  of  April,  Wednesday  the 
1st,  Friday  the  3d,  Saturday  the  4th^  Monday  the  6th,  Tues- 
day the  7th,  and  Wednesday  the  8th  of  May,  before  the  Right 
Hon.  Thomas  Rawlinson,  esq.  Lord  Mayor  of  the  City  of 
London,  Sir  Edward  Clive,  knt.  one  of  the  Justices  of  his 
Majesty*s  Court  of  Common  Pleas,  the  Hon.  Heneage  Leggc, 
esq.  one  of  the  Barons  of  his  Majesty's  Court  of  Exchequer, 
William  Moreton,  esq.  Recorder,  and  others  the  Justices,  &c.* 
27  George  IL  a.  d.  1754. 


At  the  General  Session  of  Oyer  and  Terminer, 
holden  for  the  city  of  London,  at  Justice- hall, 
in  the  Old  Bailey,  within  the  parish  of  St. 
Sepulchre,  in  the  ward  of  Farringdon  Without, 
in  London  aforesaid ;  on  Wednesday  the  24th 
day  of  April,  in  the  S7th  year  of  the  reign  of 
^our  sovereign  lord  George  the  Sd,  king  of 
Great-Britain,  &c.  hefore  Thomas  Rawlinson, 
esc).  mayor  of  the  city  of  London ;  sir  Edward 
Ch?e,  knt.  one  of  the  justices  of  our  lord  the 
king,  of  the  Court  of  Commons-pleas ;  Heneage 
Legge,  esq.  one  of  the  harons  of  the  Exchequer 
of  our  said  lord  the  king ;  William  Moreton, 
esq.  recorder  of  the  city  of  London ;  Robert 
Scott,  esq[.  Samuel  Fludyer,'esq.  aldermen  of 
the  said  city,  and  others  their  fellows  justices 
of  our  said  lord  the  king,  assigned,  &c,  and 
continued  by  se?eral  mesne  amoumments  to 
Monday  the  Idtb  of  May  following. 

On  Monday  the  29th  of  April,  1754,  the 
Court  being  opened,  the  prisoner  Elizabeth 

*  Taken  in  short-band  by  Thomas  Gumey, 
Samuel  Rudd,  and  Isaac  Barman,  all  eminent 
short-hand^  writers,  appointed  by  the  Court  for 
that  purpose ;  and  aAer  being  carefully  exa- 
mined together,  faithfully  transcribed  by  the 
iaid  Thomas  Ourney,  many  years  short-liand 
writer  at  the  said  court.  Printed  by  the  au- 
thority and  appointment  of  the  right  hon. 
TbomM  RawliiwoD,  esq.  lord-mayor. 


Canning  was  set  to  the  bar,  in  order  to  take  her 
trial  upon  the  following  indictment,  which  'bad 
been  preferred  a^inst  her  in  the  June  sessioa 
1753,  'and  to  which  she  bad  appeared  aod 
pleaded  Not  Guilty,  in  the  February  sessioo 
following. 

Gentlemen  of  the  Jury. — William  Manoiog, 
John  Wilding,  William  Webster,  John  Lang- 
ley  sworn;  James  Waugh,  Charles  Moore, 
challeoged  by  crown  ;  Richard  Frome» sworn; 
Robert  Smith,  challenged  by  defendant ;  John 
Scott,  William  Evered,  sworn  ;  William  Nash, 
challenged  by  crown ;  John  Carter,  sworo ; 
John  Potter,  John  Rent,  John  Rogers,  Williaoi 
Martin,  Richard  Linen,  Robert  Rampsbire, 
challenged  by  crown  ;  Joseph  Russell,  sworn ; 
Stephen  Prew,  challenged  by  crown;. John 
Nemes,  challenged  by  defenciaut ;  Wilkinson 
Brathwait,  challenged  by ^ crown;  Willism 
Walker,  sworn ;  John  Mitchell,  Martin  Newth, 
challenged  by  crown ;  Benj.  Glanr ille,  cbal- 
leng^ed  by  defendant ;  Edward  Baxter,  John 
Whipham,  challenged  by  crown  ;  Willism 
Parsons,  sworn;  Thomas  Straoey,  Dsoiel 
Destlen,  challenged  by  crown  ;  Edward  Dy- 
moke,  sworn ; 

G^h  of  the  Arraigfu,  Cryer,  eoimt  these. 

Jury. 
William  Manning,         Richard  Frome, 
William  Webster,  William  Ereied, 
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Joseph  Russell, 
WiHiaoi  PsnonSy 
John  Wilding, 
John  LsDgley, 


John  Scott, 
John  Carter, 
William  Walket, 
Edward  Dynioke. 


CI.  ofArr,  Csyer,  make  proclamation. 

Crier.  Ojfcb,  oyez,  ojez !  If  any  one  can 
iafonn  my  lords  the  king's  justices,  the  king's 
Serjeant,  the  king's  attorney,  on  this  inquest  to 
he  taken,  of  any  crimes  or  misdemeanors  done 
or  eoaamitted  by  the  defendant  at  the  bar,  let 
them  come  forth,  and  they  shall  be  heard. 
i3od  safe  the  king. 

CLqfArr.  Gentlemen  of  the  jury ;  the  de- 
fendant at  the  bar  stands  indicted  by  the  name 
of  Elizabeth  Canning,' late  of  London,  spinster ; 
and  the  indictment  sets  forth.  That  at  the 
genera]  session  of  the  peace  holden  for  the 
county  of  Middlesex,  at  Hicks's-hall  in  St. 
John's-street,  in  the  county  aforesaid,  on  Moo- 
day  the  19th  dtiy  of  February,  in  the  S6th  year 
of  the  reign  of  our  present  sovereign  lord 
George  the  2d,  by  the  grace  of  God,  of  Great- 
Britain,  France,  and  Ireland,  kin^-,  defender  of 
the  faith,  and  so  forth ;  before  Liike  Robinson, 
esquire,  'sir  John  Cross,  baronet,  Thomas  Lane 
and  Pierce  Galliard,  esquires,  and  otbeVs  their 
fellows  jttslices  of  our  said  lord  the  king,  as- 
n^ed  to  keep  the  peace  in  the  county  afore- 
said, and  also  to  hear  and  determine  dirers 
felonies,  trespass^,  and  other  misdeeds  com- 
mitted in  the  same  county,  by  the  oath  of  Ed- 
mund Kane,  gent.  John  Jennmgs,  George  Fry, 
DaTid  Revnolds,  Thomas  Foreman,  Arthur 
Hancock,  Isaac  Georee,  Lewis  Powell,  Wil- 
liam Meads,  Henry  Haines,  John  Greenbill, 
Thomas  Hibbins,  John  Brooke,  Thomas  Bow- 
man, Richard  Westmerland,  Elias  Lock, 
Henry  Colman,  John  Knowles,  Henry  Car- 
thrup,  William  Fort,  Thomas  Woorell,  Job 
Blandford,  and  Robert  Rewell,  good  and  lawful 
men  of  the  county  aforesaid,  then  and  there 
■worn  and  charged  to  enquire  for  our  said  lord 
the  king,  for  the  body  of  the  said  county  ;  it 
was  presented  that  Mary  Squires,  late  of  the 
parish  of  EnGeld,  in  the  county  of  Middlesex, 
widow,  on  the  Sd  day  of  January,  in  tlie  26th 
year  of  the  reif^n  of  our  sovereign  lord  Genrgre 
the  2d,  king  ot  GreairBritain,  <Scc.  wifii  force 
and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  in  the  dwelling-house  of  one  Su- 
sannah Wells,  there  situate,  upon  one  Elizabeth 
Canning,  spinster,  in  the  peace  of  God  and  our 
said  lord  the  king  then  and  there  being,  feloni- 
ously did  make  an  assault,  and  her  the  said 
Elizabeth  in  bodily  fear  and  danger  of  her  life 
then  and  there  feloniousljr  did  put ;  and  one 
|>air  of  stays  of  the  value  often  shillings,  of  the 
goods  and  chattels  of  the  said  Elizabeth,  from 
tlie  person  and  against  the  will  of  the  said 
Elizabeth,  in  the  dwellingrhouse  aforesaid, 
then  and  there,  violently  and  feloniously  did 
steal,  take,  and  carry  away,  against  the  ueace 
itf  our  said  lord  the  king,  his  crown  and  dig- 
uitj:  and  thereupon  such  proceedinj^  were 
had,  that  afterwaras  (to  wit)  at  the  delivery <of 
the  gaol  of  our  said  h>rd  the  king,  of  Newgate, 


holden  for  the  county  of  Middlesex,  at  Justic/?- 
hall  in  the  Old-Baifey,  in  the  suburbs  of  the 
city  of  London,  on  Wednesday  the  21st  of 
February,  in  the  26th  year  of  the  reign  of  our 
said  lord  the  king,  before  sir  Crisp  Gascoyne, 
knight,  mayor  of  the  city  of  London ;    sir 
Martin  Wright,  knight,  one  of  the  iustices  of 
our  said  lord  the  king,  assigned  to  bold  pleas 
before  the  king  himself;    Nathaniel  Gundry, 
esquire,  one  of  the  justices  of  ouV  said  lord  the 
king  of  the  court  of  Common  Pleas;    sir 
Richard  Adams,  knight,  one  of  the  barons  of 
the  court  of  Exchequer  of  our  said  lord  the 
kinff,  and  others  their  fellows  iustices  of  our 
said  lord  the  king,  assigned  to  deliver  his  gaol 
of  Newgate  of  the  prisoners  therein  then  beinjp ; 
and  berore  whom   the  indictment  aforesaid, 
against  the  said  Mary  Sqnures,  was  then  depend- 
ing; came  the  said  Mary  Squires  in  the  same 
indictment  named,  under  the  Custody  of  nr 
Charles  Asgill,  knight,  and  sir  Richard  GlvnUf 
knight,  sheriffs  of  the  said  county  (into  wbose 
custody  in  the  gaol  of  Newgate  aforesaid,  she 
the  said  Mary  Squire«(,  for  the  cause  aforesaid, 
had  been  before  committed):    and   the   said 
Mary  Squires  being  then  brought  to  the  bar  there 
in  her  proper  person,  and  bein^  then  and  there 
asked  now  she  would  be  acquitted  of  the  pre- 
misses specified  in  the  said  indictment  asarore- 
said,  she  the  said  Mary  Squires  did  then  and  there 
say,  thatshe  was  not  guilty  thereof ;  and  there- 
upon for  good  and  ill  she  put  herself  upon  the 
country:  whereupon  such  procet^dingswer&had, 
that  afterwards  (to  wit),  at  the  same  session  of 
the  delivery  of  the  gaol  aforesaid,  holden  for  the 
county  aforesaid,  at  Justice- hall  aforesaid,  on 
the  said  Wednesday  the  21st  day  of  February, 
in  the  26th  year  aforesaid,  and  before  the  same 
justices  of  our  said  lord  the  king,  in  that  be- 
half aliove-named,   and   others  their  fellows 
aforesaid,  by  a  certain  jury  of  the  county  be- 
tween our  said  lord  the  king,  and  the  said 
Mary  Squires  in  that  behalf  in  Mue  manner 
chosen,  tried  and  sworn,  the  issue  aforesaid  was 
tried.    And  the  ^aid  present  jurors  for  our  said 
lord  the  king,  now  upon  their  oath  aforesaid, 
do  further  present,  that  upon  the  said  trial  be- 
tween our  said  lord  the  kin^  and  the  said  Mary 
Squires,  at  London  aforesaid,  (that  is  to  say)  at 
the  parish  of  St.  Sepulchre,  in  the  ward  oflPar- 
ringdon  without,  in  London  aforesaid,  (to  wit) 
at  Justice-hall  aforesaid,  in  open  court  aforesaid, 
the  said  Elizabeth  Canning,  late  of  London, 
spinster,  did  appear  as  a  witness  for  and  on  he- 
half  of  our  said  lord  the  king,  against  the  said 
Mary  Souires  y  and  the  said  Elizabeth  Canning 
then  and  there  did,  before  the  said  justices  last 
named,  in  open  court  aforesaid,  take  her  corpo-. 
ral  oath,  and  was  duly  sworn  upon  the  holy 
gospel  of  God,  to  speak  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  of  and  unon 
the  premisses  so  as  aforesaid  put  in  inue  oe- 
tween  our  said  lord  the  king  and  the  said  Maij 
Squires  (the  same  justices  then  and  there  hav- 
ing a  competent  authority  to  administer  an  oath 
to  the  said  Elizabeth  Canning  in  that  behalf.) 
And  the   said  Elizabeth   Canning   being  se 
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sworp,  and  not  ba?ing  the  fear  of  God  before 
her  eyes,  bat  being  mo?ed  and  seduced  by  the 
iostiffalion  of  the  deril,  and  bar inj;  no  re^rd 
for  the  laws  and  statutes  of  this  realm,  nor  tear- 
ing the  punishments  therein  oontaioed,  and  un- 
lawfully, wickedly,  maliciously,  and  delibe- 
vately  advising,  oontriviog,  and  intending  to 
perrert  the  due  course  of  law  and  justice,  and 
to  cause  and  procure  the  said  Mary  Squires  un- 
truly to  be  conf  icted  of  the  felony  anil  robbery 
chsrged  upon  her  in  and  by  the  indictment 
aforesaid,  afterwards,  (to  wit)  upon  the  21st 
day   of  February^  in  the   36th  year  afler- 
wardsy  before  the  justices  of  our  said  lord  the 
king  last  abore- named,  at  the  same  session 
of  delivery  of  the  gaol  aforesaid,  at  London 
aforesaid,  (that  is  to  say)  at  the  narish  of  St 
Sepulchre  aforesaid,  in  the  ward  or  Farringdon 
Wrthout  ^aforesaid,  in  London  aforesaid,  did 
falsely,  wickedly,  Toluotarily,  and  corruptly, 
by  her  own  proper  act  and  consent,  and  ot  her 
own  most  wicked  andf  corrupt  mind,  upon  her 
said  oath,  so  by  her  taken  as  aforesaid,  say,  de- 
pose, swear,  and  give  in  evidence  (among  other 
tilings)  to  the  jurors  of  the  jury,  who  were 
then  and  there  in  due  manner  chosen,  tried, 
and  sworn  to  try  the  said  issue,  That  she  the 
•aid  Elizabeth  CaoniDg  had  been  at  Salt- Peter 
Bank  to  see  an  uncte  and  aunt,  and  stayed 
there  till  about  nine  at  night,  on  the  1st  day  of 
January  (roesning  the  month  of  January  in  the 
aaid  indictment  mentioned):    that   then   her 
lincle  and  aunt  c^me  with  her  as  far  as  Aldgate, 
when  they  parted  :,that  she  the  said  Elizalieth 
Canning    was   then   alone,   so  came    down 
Houndsditch  and  over  Moorfields  by  Bedlam 
wall :  that  there  two  lusty  neen,  both  in  great 
ooats,  laid  hold  of  her :  that  they  took  her  to 
the  priaooer  Wells's  house  (meaning  the  dwell- 
ing house  of  the  said  Susannah  Wells  in  the 
said  indictment  mentidned,  situate  at  Enfield 
aforesaid,  in  the  county  aforesaid).    And  the 
•aid  Elizabeth  Canning  being  then  and  there, 
at  and  upon  the  said  trial,  asked  and  examined 
upon  her  said  oath,  at  what  time  she  thought  it 
might   be  that  she  was  taken   to   the  said 
Susannah  Wells's  house ;  she  the  said  Eliza- 
beth Canning  then  and  there,  in  the  said  court, 
at  that  trial,  falsely,  wilfully,  and  corruptly, 
upon  her  said  oath,  said,  deposed,  answered, 
and  gave  evidence  to  the  jurors  of  the  said  jury, 
•0  as  aforesaid  chosen,  tried  and  sworn  to  try 
the  said  issue,  that  as  near  as  she  could  think, 
it  w^  about  four  o'clock  in  the  morning  (mean- 
ing the  morning  of  the  said  2nd  day  of  Ja- 
nuary^.   The  indictment,  gentlemen,  farther 
•ets  forth,  that  the  said  Elizabeth  Canning, 
being  so  sworn  as  aforesaid,  did  then  and  there, 
lipon  the  said  trial,  further  falsely,  voluntarily, 
and  corruptly,  by  her  own  proper  act  and  con- 
sent, and  of  her  own  most  wicked  and  corrupt 
mind,  upon  her  said  oath  so  by  her  taken  as 
aforesaid,  say,  depose,  swear,  and  give  in  evi- 
dance  (among  Other  things)  to  the  jurors  of  the 
•aid  jury,  so  chosen,  tried,  and  sworn  to  try  the 
said  issue  as  aforesaid,  that  she  the  said  Elizabeth 
Canning  saw  the  gypsey  woman  Squires  (mean- 


ing the  above  named  Mary  Squires)  stttiog  in  a 
chair  (meaning  sitting  in  a  chaur  in  the  said 
d  wetliog-hottse).    That  as  soon  as  she  the  said 
Elizabeth  Canning  was  brought  in,  (meaning 
into  the  said  dwdling-hoase)  the  said  Mary 
Sqnireo  took  her  by  the  hand,  and  asked  her  if 
she  chose  to  go  their  way,  saying,  that  if  she 
did,  she  should  have  fine  dothea.    That  abe 
the  said  Elizabeth  Canning  said.  No.    That 
then  she  the  said  Mary  Squires  went  and  took  a 
knife  out  of  a  dreaser-drawer,  and  cut  the  lace 
of  her  the  said  Elizabeth  Canning's  stays,  and 
took  them  (meaning  the  said  Elizabeth  Can* 
ning's  stays)  from  her.     That  she  the  aaid 
Mary  Squires  gave  her  the  said   Elizab^ 
Canning  a  slap  on  the  face:  that  she  the  said 
Mar^  l^uires  pushed  her  up  stairs  (meaninj^ 
certain  stairs  leading  from  the  kitchen  of  the  said 
dwelling  house)  into  a  certain  room  called  the. 
workshop,  belonging  to  the  said  dwelling-house 
from  out  of  the  lutcben  (meaning  the  kitchen  of 
the  said  dwellio^r-house)  where  they  were. 
And  the  said  Elizabeth  Canning  being  then 
and  there,  upon  the  said  trial,  asked  and  eza* 
mined  upon  her  said  oath,  concerning  the  name 
of  the  phice  she  Was  pot  into ;  she  the  said 
EKzabetb  Canning  then  and  there,  at  that  trial, 
falsely,  wilfully,  and  corruptly,  upon  her  said 
oath  deposed,  answered,  and  gave  in  evidence 
to  the  jurors  of  the  said  jury,  so  as  aforesaid 
chosen,  tried,  and  sworn  to  try  the  said  issoe, 
that  they  call  it  (meaning  the  said  room  called 
the    work -shop)   the   hay-lofl  (meaning  by 
such  answer  so  given  to  such  question,  that 
she  the   said   Elizabeth  Canning   had  been 
pushed  up  the  said  stairs  by  the  said  Mary 
Squires  into  the  said  room  called  the  work- 
shop).    The  indictment,  gentlemen,  further 
sets  forth,  that  the  said  Elizabeth  Canning 
being  so  sworn  as  aforesaid,  did    then   and 
there,  upon    the   said    trial,  further   wisely, 
voluntarily,  and  corruptly,  by  her  own  proper 
act  and  consent,  and  of  her  own  most  wicked 
and  corrupt  mind,  upon  her  said  oath,  so  by 
her  taken  as  aforesaid,  say,  depose,  swear,  and 
give  in  evidence  (amon^  other  things)  to  the 
jurors  of  the  said  jury  so  chosen,  tried,  and 
sworn  to  try  the  said  issue  as  aforesaid,  Tliat 
the  room-door  was  shut  as  soon  as  the  said 
Elizabeth  Canning  was  put  op:  that  after  she 
the  said  Mary  Squires  shut  the  door,  she  said, 
that  if  ever  she  heard  the  said  Elizabeth  Can- 
ning stir  or  move,  she  would  cut  her  the  said 
Elizabeth  Canning's  throat.     That  when  the 
day  light  (meaning  the  day*light  of  the  2d  of 
January)  appeared,  she  could  (meaning  that 
she  diff)  see  about  the  room  (again  meaning 
the  said  room  called  the  work-shop) :.  that  there 
(again  meaning  the  said  room  called  the  work- 
shop) was  a  fire-place  and  grate  in  it :    that 
there  (again  meaning  the  said  room  called  the 
work-shop)  was  a  black  pitcher  not  quite  full 
of  water,  and  about  twenty-four  pieces  of  bread ; 
and  that  a  certain  pitcher  then  and  there  pro- 
duced to  the  said  Elizabeth  Canning,  at  the 
time  of  her  giving  her  evidence  as  aforesaid, 
was  the  pitcher,  and  that  it  was  full  (meaning 
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full  of;  wtter)  to  near  Uie  neck.  Aod  Ibe  said 
Elisabeth  Cannin^f,  beiog  then  and  there,  at 
and  upon  the  said  trial,  also  asked  and  exa- 
mined a|Mm  her  said  oath,  how  long:  she  con- 
tinued in  the  said  room  called  the  work « shop ; 
she  the  said  Elizabeth  Canning  then  and  there, 
in  the  said  court,  at  that  trial,  falsely,  wilfully, 
and  corruptly,  upon  her  said  oath,  said,  de- 
posed, answered,  and  ga?e  in  evidence  to  the 
jurors  of  the  said  jury,  so  as  aforesaid  chosen, 
toed,  and  sworn  to  try  the  said  issue,  a  month 
by  the  weeks,  all  but  a  few  hours.  The  in- 
dictment, gentlemen,  further  sets  forth,. that 
the  said  EUzabeth  Canning  being  so  sworn  as 
aforesaid,  did  then  and  there  upon  the  said  trial, 
further  lahiely,  wickedly,  ToluoUrily,  aod  cor- 
niptly,  by  her  own  proper  act  snd  consent,  an^ 
of  ber  own  most  wicked  and  corrupt  mind,  upon 
her  said  oath,  so  taken  aa  aforesaid,  say,  de- 
pose, Bwear,  and  gife  in  evidence  (amongst 
other  things)  to  the  jurors  of  the  said  jury,  so 
chosen,  tried,  and  sworn  to  try  the  said  issue- 
as  aforesaid,  that  on  the  Wednesday  (meaning 
Wednesday  the  24th  day  of  the  said  month  of 
January)  before  the  said  Elizabeth  Canning 
came  away,  she  saw  somebody  look  through 
the  crack  of  the  door  ^again  meaning  the  door 
of  the  said  room  called  the  work-shop) ;  that 
she  the  said  Elizabeth  Canning  got  out,  (mean- 
ing out  of  the  said  room  called  the  workshop) 
aliout  4  o'dock  in  the  aflernooo,  on  a  Monday, 
(meaning  Monday  the  29th  day  of  the  said 
mouth  of  January),  after  she  the  said  Elizabeth 
Canning  had  been  confined  there  four  weeks, 
all  but  a  few  hours ;  that  she  the  said  Eliza- 
beth Canning  broke  down  a  board  that  was 
nailed  up  at  the  inside  of  a  window,  (meaning 
a  window  of  and  belonging  to  the  said  room 
called  the  workshop)  and  got  out  there  (mean- 
ing out  of  the  said  window) :  that  she  the  said 
Elizabeth  Canning  took  an  old  sort  of  a  bed- 
gown, aod  a  handkerchief,  that  were  in  the 
said  liay-loft,  (again  meaning  the  said  room 
called  the  work -shop)  and  Tisy  m  a  grate  of  the 
chimney  (meaning  the  chimney  of  tiie  said  room 
called  the  work-dop).  And  the  said  Elizabeth 
Canning  being  then  and  there,  at  and  upon 
the  trial,  asked  and  examined  upon  her  said 
oath,  concerning  the  time  she  drank  all  her 
water,  (meaning  the  water  she  so  as  afore- 
said gave  in  evidence  to  have  been  in  the  said 
pitcher)  she  the  said  Elizabeth  Canning  then 
and  there,  in  thd  court  at  that  trial,  faU«ly  and 
corruptly,  upon  her  said  oath,  said,  deposed, 
answered,  and  gave  in  evidence  to  the  jurors  of 
tlie  said  jury,  so  as  aforesaid  chosen,  tried,  and 
awom  to  try  the  said  issue,  that  she  drank  all 
that  (meaning  all  the  water  she  so  as  aforesaid 
gave  in  evidence  to  have  been  in  the  said  pitcher) 
about  half  an  hour  before  she  got  out  of  the 
room  (meaning  the  said  room  culed  the  work- 
shop): whereas,  in  truth  and  in  fact,  she  the 
said  Elizabeth  Canning  was  not,  about  4  o'clock 
in  the  morning  of  the  said  2d  day  of  January, 
taken  by  twb  nien  to  the  said  dwelling-house 
of  the  said  Susannah  Wells ;  and  whereas,  in 
truth  and  in  fact,  she  the  said  Elizabeth  Can- 
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ning  was  not  taken  or  brought  into  the  sakl 
house  on  the  said  2d  of  January ;  and  whereas, 
in  truth  and  in  fact,  she  the  said  Elizabeth 
Canning  was  not  on  the  said  2d  day  of  January, 
or  at  any  other  time  in  the  said  month  of  Ja- 
nuary, in  the  said  house ;  and  whereas,  in  truth 
and  in  fact,  she  the  said  Elizabeth  Canning 
did  not,  on  the  said  2d  dav  of  January,  see  the 
said  Mary  Squires  in  the  said  bourse;  and 
whereas,  in  truth  and  in  faOt,  she  the  said 
Elizabeth  Canning  did  not,  at  any  other  time 
in  the  said  month  of  January,  see  the  said 
Mary  Squires  in  the  said  house ;  and  where- 
as,in  truth  and  in  fact,  she  the  said  Mary 
Squires,  on  the  said  2d  day  of  January, 
was  at  Abbotsbury  in  the  county  of  Dorset, 
and  was  not  on  that  day  in  the  said  house ; 
and  whereas,  in  truth  and  in  fact,  the  said 
Mary  Squires  did  not  take  her  the  said  Eliza- 
beth Canning  by  the  hand,  and  ask  her  if  she 
chose  to  ffo  their  way,  saying,  that  if  she  did 
she  shouM  have  fine  clotnes ;  and  whereas,  in 
truth  and  in  fact,  the  said  Mary  Squires  did 
not  take  her  the  said  Elizabeth  Canning  1^ 
the  hand,  and  ask  her  if  she  chose  to  so  their 
way ;  and  whereas,  in  truth  and  in  nict,  the 
said  Mary  Squires  did  not  go  and  take  a  knife 
out  of  a  dresser-drawer,  and  cut  the  lace  of  her 
the  said  Elizabeth  Canning's  stays,  and  take 
them  from  her;  and  whereas,  in  truth  and  in 
fact,  the  said  Mary  Squires  did  not  cut  the  lace 
of  her  the  said  Elizabeth  Canning's  stays; 
and  whereas,  in  truth  and  in  fact,  the  said 
Mary  Souires  did  not  take  the  said  Elizabeth 
Canning^s  stays  from  her;  and  whereas,  in 
truth  and  in  fact,  the  said  Mary  Squires  did  not 
give  the  said  Elizabetli  Canning  a  slap  on  the 
face;  and  whereas,  in' truth  and  in  fact,  the 
said  Mary  Squires  did  not  push  the  said  Eliza- 
beth Canning  up  the  said  stairs  leadrog  from 
the  said  kitchen  into  the 'said  room  called  the 
workshop ;  and,  whereas,  in  truth  and  in  fact, 
the  said  Mary  Squires  did  not  push  the  said 
Elizabeth  Canning  upon  the  said  stairs  Into  the 
said  room  called  toe  workshop ;  and  whereas, 
iu  truth  and  in  fact,  the  said  Mary  Squires  did 
not  push  the  said  Elizabeth  Canning  up  any 
stairs  into  the  said  room  called  the  workshop,  or 
hay-lofl,  or  Into  any  other  room  or  place  what- 
soever ;  and  whereas,  in  truth  and  in  fact,  the 
said  Mary  Squires  did  not  say,  that  if  she  ever 
heard  the  said  Elizalieth  Canning  stir  or  move, 
she  would  cut  her  throat ;  and  whereas,  in  truth 
and  in  fact,  when  the  day-light  of  the  said  2d 
day  of  January  appeared,  she  the  said  Eliza- 
beth Canning  could  not  see  about  the  said  room 
called  the  workshop ;  and  whereas,  in  tmih 
and  in  fact,  the  said  Elizabeth  Canning  did  not, 
on  the  said  2d  day  of  January,  see  about  the 
said  room  called  the  workshop  ;  and  whereas, 
in  truth  and  in  fact,  the  said  Elizabeth  Canning 
was  not,  on  the  said  2d  day  of  January,  in  the 
said  room  called  the  workshop,  or  in  any  room 
or  place  belonging  to  the  said  dwelling-house  ; 
anci  whereas,  in  truth  and  in  fact,  the  said 
Elizabeth  Canning  was  not,  .at  any  other  time 
between  the  said  2d  day  of  January,  and  tb» 
U    ' 
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Mud  S9th  day  of  January,  in  the  add  room 
called  the  ^workshop,  or  in  any  other  room  or 
place  beloogiog  to  the  said  dwelliog- house ; 
and  whereas,  in  truth  and  in  fact,  there  was 
not,  on  the  said  8d  day  of  January,  any  black 
pitcher,  and  about  24  pieces  of  bread,  or  any 
other  number  of  pieces^  of  bread,  in  the  said 
room  called  the  workshop;  and  whereas,  in 
truth  and  in  fact,  the  pitcher  so  produced  fo  tne 
said  Ejizabeth  Canning,  at  the  time  of  her  giv- 
ing evidence  as  aforesaid,  was  not,  on  the  said 
Sd  day  of  January,  in  the  said  room  called  the 
workshop;  and  whereas  the  said  pitcher  so 
produced  to  her  the  said  Elizabeth  Uanning  as 
aforesaid,  was  not,  on  the  2d  day  of  January, 
foU  of  water,  to  near  the  neck ;  and  whereas, 
in  truth  and  in  fact,  the  said  Elizabeth  Canning 
did  not  drink  all  the  water,  in  and  by  her  said 
evidence  pretended  to  have  been  in  such  pit- 
cher, about  half  an  hour  before  the  time,  she 
80  as  aforesaid  gave  in  evidence,  that  she  got 
out  of  the  said  room  called  the  workshop  ;  and 
whereas,  in  truth  and  in  fact,  she  the  said  Eli- 
zabeth Canning  did  not,  at  any  time  on  the 
said  29tb  day  of  January,  or  at  any  other  time 
between  the  said  2d  day  of  January  and  the 
said  29th  dajr  of  January,  drink  any  water  out 
of  the  said  pitcher,  in  the  said  room  called  the 
workshop,  or  in  any  other  place  or  room  be- 
longing to  the  said  house;  and  whereas,  io 
truth  and  in  fact,  the  said  Elizabeth  Canning 
did  not  continue  in  the  said  room  called  the 
workshop  a  month  by  the  weeks,  all  but  a  few 
hours;  and  whereas,  in  truth  and  in  fact,  the 
said  Elizabeth  Canning  was  not,  at  any  time 
in  the  said  mpnth  of  January,  confined  in  the 
said  room  called  the  workshop ;  and  whereas, 
in  truth  and  in  fact,  the  said  Elizabeth  Can- 
ning was  not,,  in  the  said  month  of  January 
cononed  in  any  other  room  of  or  belonging  to 
tlie  said  house  of  tbie  said  Susannah  Wells,  for 
one  month  by  the  weeks,  all  but  a  few  hours, 
or  for  any  other  space  of  time  ;  and  whereas, 
in  truth  and  in  fact,  she  the  said  Elizabeth 
Canning  did  not,  on  the  said  Wednesday  the 
■aid  24th  of  January,  see  any  person  look 
through  the  crack  of  the  door  of  the  said  room 
called  the  workshop ;  and  whereas,  in  truth 
and  in  fact,  the  said  Elizabeth  Canning  did 
not,  at  any  other  time  in  the  said  month  of  Ja- 
nuary, see  any  person  look  through  the  crack 
of  tile  said  door  ;  and  whereas,  in  truth  and  in 
fact,  the  said  Elizabeth  Canning  did  not  break 
down  any  board  that  had  been  nailed  op  at  the 
inside  of  any  window  of  or  belonging  to  the 
said  room  called  the  workshop  ;  and  whereas, 
in  truth  and  in  fact,  she  the  said  Elizabeth 
Canning  did  not  get  out  of  the  said  room  called 
the  workshop  on  Monday  the  said  29th  day  of 
January;  and  whereas,  in  truth  and  in  fcct, 
she  the  said  Elizabeth  Canning  did  not  get  out 
of  the  said  window;  and  whereas,  in  truth  and 
in  fact,  she  the  said  Elizabeth  Canning  did  not 
getoutof  any  window  of  or  belonging  to  the 
■aid  room  called  jthe  workshop ;  and  whereas, 
in  truth  and  in  fact,  the  said  Elizabeth  Can- 
ning did  not-take  an  old  sort  of  a  bed-^own  and 


a  handkerchief,  that  were  in  the  said  room 
called  the  workshop,  and  lay  in  a  grate  of  the 
chimney  of  the  said  i-oom ;  and  whereas,  |q 
truth  and  in  fact,  she  the  said  Elizabeth  Can- 
ning did  not  take  any  bed-gown  or  handker- 
chief out  of  a  grate  in  the  chimney  in  the  said 
room  ;  and  whereas,  in  truth  and  in  fact,  thers 
was  not  any  grate  in  the  cbiooney  of.  the  said 
room  on  the  2d  day  of  January  ;  and  whereas, 
there  was  not  any  ^te  in  the  chimney  of  the 
said  room,  at  any  other  time,  during  the  time 
she  the  said  Elizabeth  Canning  so  as  aforesaid 
gave  in  evidence  that  she  continued  or  had  been 
confined  in  the  said  room  called  the  workshop  ; 
and  whereas,  in  truth  and  in  fact,  there  was  not, 
on  the  said  2d  day  of  January,  or  at  any  other 
time  between  that  day  and  the  said  29th  day  of 
January,  any  grate  in  the  fire-place  of  the 
said  room  called  the  workshop,  as  she  the  said 
Elizabeth  Canning,  by  her  false  and  corrupt 
testimony  aforesaid,  at  and  upon  the  said  trial, 
did  most  falsely,  voluntarily,  and  corruptly,  by 
her  own  proper  act  and  consent,  upon  her  said 
oath,  so  taken  as  aforesaid,  say,  de|iose,  swear, 
and  give  in  evidence  to  the  jurors  of  the  said 
jury,  in  manner  aforesaid.  And  then,.gentle- 
men,  the  indictment  in  this  place  concludes. 
That  she  the  said  Elizabeth  Canning,  at  and 
upon  the  said  trial,  upon  the  said  21st  day  of 
February,  in  the  26to  year  aforesaid,  at  Lon- 
don aforesaid,  (that  is  to  say)  at  the  said  parish 
of  St.  Sepulchre,  in  the  said  ward  of  Farringdon 
without,  in  London  aforesaid,  before  the  said 
justices  of  our  said  lord  the  king  last  above- 
named,  and  others  their  fellows  aforesaid,  by 
her  own  proper  act  and'  consent,  and  of  her 
own  most  wicked  and  corrupt  mind,  in  manner 
and  form  aforesaid,  did  falsely,  voluntarily, 
and  corruptly,  upon  her  said  oath,  so  taken  as 
aforesaid,  commit  wilful  and  corrupt  perjury, 
to  the  great  displeasure  of  Almighty  God,  in 
contempt  of  our  said  lord  the  kmg  and  hia 
laws,  to  the  evil  and  pernicious  example  of  all 
others  in  the  like  case  offending,  and  against 
the  peace  of  our  said  lord  the  king,  hia  crown 
and  diffuity.  The  indictment,  gentlemen,  fur- 
ther charges,  that  at  the  session  of  the  delivery 
of  the  gaol  of  our  said  lord  the  king,  of  New- 

Jate,  holden  for  the  county  of  Middlesex,  at 
ustice-hall  in  the  Old-Bailey,  in  the  snbnrbs 
of  the  city  of  London,  on  Wednesday  the  21st 
day  of  February,  in  the  26tb  year  of  the  reign 
of  our  said  sovereign  lord  George  the  second, 
king  of  Great  Britain,  &c.  before  sir  Ct'up 
Gascoyne,  mayor  of  the  city  of  London ;  aur 
Martin  Wright,  kniij ht,  one  of  the  justices  of 
our  said  loH  the  king,  assigned  to  hold  pleas 
before  the  king  himself;  Nathaniel  Gundry, 
esq.  one  of  the  justices  of  our  said  lord  the 
king  of  the  Court  of  Common  Pleas ;  air 
Kidiard  Adams,  knight,  one  of  the  barons  of 
the  Court  of  Exchequer  of  our  said  lord  the 
king,  and  others  their  fellow  justices  of  our  said 
lord  the  king,  assigned  to  deliver  the  said  gaol 
of  Newgate  of  the  prisoners  therein  being;  one 
Mary  Squires  was  m  due  form  of  law,  tried  by 
a  jury  of  the  oountry,  duly  taken  between  oar 
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nid  lord  the  king  and  the  said  Mary  Sqairea 
in  that  behalf,  upon  another  indictment,  for  the 
robberv  of  Elizabeth  Canning,  spinster,  of  a 
pair  of  stays  of  the  f  alae  of  ten  shillings,  of  the 
fOodM  and  chattels  of  her  the  said  Elizabeth, 
m  the  dwelling- house  of  one  Sasaunah  Wells, 
widow,  aituate  in  the  parish  of  Enfield,  in  the 
said  ooanty  of  Middlesex,  ou  the  said  2d  day 
of  Janoary,  in  the  26lh  year  aforesaid;   and 
that  upon  tbesadd  last- mentioned  trial,  Eliza- 
beth Uanning,  late  of  London,  spinster,  did 
then  ahd  there  appear  as  a  witness  ibr  and  in 
behalf  of  our  said  lord  the  king,  against  the 
said  Mary  Squires ;  and  she  the  said  Elizabeth 
Canning  did  then  and  there,  before  the  said 
justices  last-mintioned,  in  open  court  afore- 
saidy  take  her  corporal  oath,  and  was  duly  sworn 
upon  the  holy  gospel  of  God,  that  the  e?idence 
which  she  should  give  for  our  said  lord  the 
king,  affainst  the  said  Mary  Souiren,  should  be 
the  truth,  the  whole  truth,  and  nothing  but  the 
truth  (the  same  last-mentioned  justices  then 
and  thtfre  haviuff  a  oompetebt  authority  to  ad- 
minister the  said  oath  to  her  the  said  Eliza- 
beth Oaoning  in  that  behalf) ;  and  she  the  said 
Elizabeth  Cannmg  being  so  sworn,  and  not 
baring  4he  fear  of  God  before  her  eyes,  but 
behig  moved  and  seduced  by  the  instigation  of 
the  devil,  upon  the  said  Slst  day  of  February, 
in  the  36th  year  aforesaid,  at  London  aforesaid, 
(to  wit)  at  the  parish  of  St.  Sepulchre,  in  the 
ward  of  Parringdon  Without  aforesaid,  in  Lon- 
don aforesaid,  before  the  said  justices  last- 
named,  in  the  open  court  aforesajd,  did  falsely, 
willingly,  and  corruptly,  by  her  own  proper 
act  and  consent,  say,  depose,  swear,  and  give 
in  evidence  to  the  jufrors  of  the  said  jury,  ac- 
oordinf^  to  the  purport  and  effect  followiDg ;  I 
(meaning  herself  the  said  Elizabeth  Canning) 
had  been  to  Salt-  Petre-Bank  to  see  an  uncle 
and   aunt,  his  name  is  Thomas  Colley :   I 
fagain    meaning    herself  the  said  Elizabeth 
Uanning)  set  out  from  home  about  eleven  in 
the  forenoon,  and  stayed  there  till  about  nine 
at  night,  on  the  1st  day  of  January  (meaning 
the  lat  day  of  January  now  last  past) ;  then 
my  uncle  and  aunt  came  with    roe  (a^ain 
meaning  herself  the  said  Elizabeth  Cannmg) 
as  far  as  Aldgate,  where  we  parted :  I  (agam 
meaning  herself  the  said  Elizabeth  Canning) 
was  then  alone,  bo  came  down  Houndsditch, 
and  over  Moorfielos  by  Bedlam  waH;  there 
two  lusty  men,  both  in  great  coats,  laid  hold 
of  me.      And  that  the  said  Elizabeth  Canning, 
being  so  sworn,  did  then  and  there,  upon  the 
said    last-mentioned   trial,  falsely,  willingly, 
and  corruptly,  by  her  own  proper  act  and  con- 
■ent,  say,  depose,  swear,  and  give  in  evidence 
to  the  jurors  of  the  said  jury,  according  to  the 
purport  and  effect  folk) wing,  (that  is  to  say) 
They  (meaning  the  said  two  men)  took  me 
'again  meaning  herself  the  said    Elizabeth 
^anning^  to  the  priaoner  Wells*s  house  (mean 
ing  the  dwelling-house  of  the  said  Susannah 
Wells,    situate   at.  Enfield  aforesaid,  in  the 
county  aforesaid).     And   that  she  the  said 
Elisaoeth  Canoiog  being  then  and  there,  upon 
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the  said  trial,  asked  and .  examined  upon  .her 
said  oath,  concerning  the  time  of  her  being  so 
taken  to  the  said  house  of  the  said^usannab 
Wells  ;  she  the  said  Elizabeth  Canning,  being  ^ 
so  sworn,  did  then  and  there  further  falsely, 
willingly,  and  corrupily,  by  her  own  proper 
act  and  consent,  say,  depose,  answer,  and  give 
in  evidence,  according  to  the  purport  and  ef' 
feet  following,  (that  is  to  say)  As  near  as  I 
(again    meaning   herself  the  said  Elizabeth 
Canning)  can  think,  it  was  about  four  o'clock 
in  the  morning  (meaning  the  morning  of  the 
3d  day  of  the  said  month  of  January^.    And 
that  she  the  said  Elizabeth  Canning  being  then 
and  there,  upon  the  said  trial,  asked  and  exa- 
mined upon  her  oatb,  concerning  what  she 
saw  at  ^the  said  house  of  the  said  Susannah 
Wells,  at  the  time  that  she  as  aforesaid  gave 
in  evidence  that  she  was  taken  there ;  she  the  said 
Elizabeth  Canning,  being  so  sworn,  did  thea 
and  there  further  falsely,  willingly,  and  cor- 
ruptly, by  her  own  prosier  act  and  consent, 
say,  depose,  answer,  and  give  in  evidence,  ac- 
cording to  the  purport  and  effect  following, 
(that  is  to  say)  I  (again  meaning  herself  the 
said  Elizabeth  Canning)  saw  the  gypsey  wo- 
man Squires  (meaning  the  said  Mary  Squires), 
who  was  sitting  in  a  chair  (meaning  sitting  in 
a  chair  in  the  said  house).    And  that  she  the 
said  Elizabeth  Canning,  being  so  sworn,  did 
then  and  there,  upon  the  said  last- mentioned 
trial,  falsely,  willingly,  and  corrupily,  by  her 
own    proper    act  and    consent,  say,  depose, 
swear,  and  give  in  evidence  to  the  jurors  of  the 
said  jury,  according  to  the  purport  and  effect 
following,  (that  is  to  say)  As  soon  as  I  (again 
meaning  herself  the  said  Elizabeth  Canning) 
was  brought  in  (meaning  into  the  said  house,) 
Mary  Squires  (again  meaning'  the  said  Mary 
Squires)  took  me  (again  meaning  herself  the 
said    Elizabeth  Canning)   by  the  hand,  and 
asked   me   (again  meaning  herself  the  said 
Elizabeth  Canning)  if  I  (again  meaning  her- 
self the  said  Elizabeth  Canning)  chose  to  go 
their  way,  saying,  if  I  (again  meaning  her- 
self the  said  Elizabeth  Canning)  did,  I  (agafa 
meaning  herself  the  said  Elizabeth  Cajining) 
ahould  have  fine  clothes;  1  (again  meaning 
herself  the  said  Elizabeth  Canning)  said,  NoJ 
And  that  she  the  said  Elizabeth  Cannine,  being 
so  sworn,  did  then  and  there,  upon  the  said 
last  mentioned  trial,  falsely,  willingly,  and  cor- 
ruptly, by  her  own  proper  act  and  consent,  sar, 
depose,  swear,  and  give  in  evidence  to  the 
jurors  of  the  said  jury,  according  to  the  pur- 
port and  effect  following,  (that  is  to  say)  Then 
she  (again  meaning  the, said  Mary  Squires) 
went  and  took  a  knife  out  of  a  dresser- drawer^ 
and  cut  the  lace  of  my  (meaning  her  the  said 
Elizabeth  Canning's)  sUys,   and  took  thena 
from  me  (meaning  herself  the  said  Elizabeth 
Canning).    And    that   she    the   said    Eliza- 
beth   Canning,    being   so    aworn,    did   then 
and  there,  upon  the  said  last  mentioned  trial, 
falsely,  willingly,  and  corruptly,  by  her  own 
proper  act  andconsent,  say,  depose,  swear,  and 
give  ID  evidence  to  the  jurors  of  the  said  jury, 
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according  to  the  purport  and  effect  followiiig, 
(that  is  to  My)  She  (meaoinff  the  said  Mary 
Squires)  pushed  ine  (meaning' lierself  the  said 
Elizabeth  Canning)  up  stairs,  (meaning  certain 
stairs  leading  out  of  the  kitchen  of  the  said 
house,  up  into  a  certain  room  adjoining  and  be- 
longing to  the  said  house)  from  out  of  the 
kitchen,  (meaning  the  kitchen  of  the  said 
house)  where  we  (meaning  herself  the  said 
Elizabeth  Canning,  and  the  said  IKIary  Quires) 
were.  And  that  she  the  said  Elizabeth  Can- 
ning, being  then  and  there,  upon  the  said  trial, 
asked  and  examined  upon  her  said  oath,  con- 
cerning the  name  of  the  place  she  was  pot  in ; 
.she  the  said  Elizabeth  Canning,  bemff  so 
sworn,  did  then  and  there  further  fakely, 
willingly,  and  corruptly,  by  her  own  Jlroper  act 
and  consent,  say,  depose,  answer,  and  gire  in 
evidence  to  (he  jurors  of  the  said  jury,  accord- 
ing to  the  purport  and  effect  foUowbg,  (that  is 
to  ssjr)  Tliey  call  it  the  ha v -loft,  (meaning  a 
certain  room  belonging  to  the  said  bouse,  into 
which  the  said  stairs  lead.)  And  she  the  said 
Elizabeth  Canning  being  toen  and  there,  upon 
the  said  trial,  asked  and  examined  upooner 
oath,  how  loDjg  she  continued  in  that  room ; 
she  the  said  Elizabeth  Canning,  being  so  sworn, 
did  then  and  there  fuHher  filsely,  willingly, 
and  corruptly,  by  her  own  proper  act  and  con- 
sent, say,  depose,  answer,  and  give  in  cTidence 
to  the  jurors  of  the  said  jury,  according  to  the 
purpart  and  effect  fellowiog,  (that  is  to  say)  A 
"  montli  by  the  weeks,  all  but  a  few  hours.  And 
that  she  the  said  Elizabeth  Canning,  being  so 
sworn,  did  then  and  there,  upon  the  said  last- 
mentioned  trial,  falsely,  willingly , and  corruptly, 
by  her  own  proper  act  and  consent,  sajr,  de- 
pose, swear,  and  give  in  evidence  to  the  jorors 
of  the  said  jury,  according  to  the  purport  and 
effect  iblk>wing,  (that  is  to  say)  1  (acain  mean- 
ing herself  the  said  Elizabeth  Canning)  got  out 
(meaning  out  of  the  said  room)  about  four 
o'clock  in  the  afternoon,  on  a  Monday  (mean- 
ing Monday  the  99th  day  of  th^  said  month  of 
January,)  after  I  (again  meaning  herself  the 
said  Elizabeth  Cannmg)  had  been  confined 
there  (meaning  in  the  said  room)  four  weeks, 
all  but  a  few  hours.  And  that  she  the  said 
Elizabeth  Canning,  beinffso  sworn,  did  then 
and  there,  upon  the  said  last-mentioned  trial, 
falsely,  willingly,  and  cprruptly,  by  her  own 
proper  act  and  consent,  sa^,  depose,  swear, 
and  give  in  evidence  to  the  jurors  of  the  said 
jury,  sciQordiog  to  the  porport  and  efl^t  folfow- 
ing,  (that  is  to  say)  I  (again  meaning  herself 
the  said  Elizabeth  Canning)  took  an  old  sort  of 
a  bed-gown  and  a  handkerchief,  that  wem  in 
the  hay. loft  (meaning  the  said  room,)  and  lay 
in  a  grate  in  the  chimney  (meaning  the  chim- 
ney of  the  said  room.)  IVhereas,  m  truth  and 
in  fact,  she  the  said  Elizabeth  Canning  was 
not  taken  by  two  men  to  the  said  hoqse  of  the 
aaid  Susannah  Wells,  about  four  o'clock  in  the 
morning  of  the  said  Sd  day  of  January,  or  at 
any  other  time  of  that  day ;  and  whereas,  in 
truth  and  in  fact,  she  the  said  Elizabetir  Can- 
ning did  not,  at  any  time  on  the  said  Sd.day  of 


January,  see  the  said  Mary  Squires  in  the  said 
house ;  and  wBereas,  in  truth  and  in  fact,  the 
said  Mary  Squires,  on  the  said  2d  day  of 
January,  was  at  Abbotsbury  in  the  county  of 
Dorset,  and  was  not  at  any  tmie  on  that  day  in 
the  said  house ;  and  whereas,  in  truth  and  in 
ftict,  the  said  Mary  Squires  did  not,  on  the  said 
2d  day  of  January,  take  the  said  Elizabeth 
Canning  by  the  hand  in  the  said  house,  and 
ask  her  if  she  chose  to  go  their  way,  saying,  if 
she  did,  she  should  have  fine  cfothea;  and 
whereas,  in  truth  and  in  fact,  she  the  said  Mary 

aiires  did  not,  on  the  said  2d  day  of  January, 
e  the  said  Elizabeth  Canning  by  the  hand ; 
and  whereas,  in  truth  and  in  fact,  she  the  said 
Mary  Squires  did  not  take  a  knife  out  of  any 
dresser-cfrawer,  or  any  other  drawer;  and  cnt 
the  lace  of  her  the  said  Elizabeth  Canning'a 
stays,  and  take  them  from  her ;  and  whereas, 
in  truth  and  in  fact,  the  said  Mary  Squires  did 
not  cut  the  |ace  of  her  the  said  Elizabeth  Can- 
ning's stays ;  and  whereas,  in  truth  and  in 
fact,  the  said  Mary  Squires  did  not  push  the 
said  Elizabeth  Canning  up  any  stairs  belong- 
ing to  the  said  bouse ;  and  whereas,  in  truth 
and  in  fiu^t,  she  the  said  Elizabeth  Canning 
did  not  continue,  or  was  in  anywise  confined 
in  the  said  room  belonging  to  the  said  house, 
into  which  the  said  stairs  lead,  for  a  month  by 
the  weeks,  all  but  a  few  hours ;  and  whereaa 
the  said  Elizabeth  Canning  did  not  continue,  or 
was  any  ways  confined  in  the  said  room,  or  in 
any  other  room .  belonging  to  the  said  house, 
lor  a  month  by  the  weeks,  all  bat  a  fisw  horns, 
or  for  any  other  space  of  time;  and  whereaa, 
in  truth  and  in  foct,  she  the  said  Elizabeth 
Canning  dkl  not  get  out  of  the  aaid  room 
abont  4  o'clock  in  the  afternoon  of  the  nid 
29th  day  of  January,  or  at  any  other  time  of 
that  day ;  and  whereas,  in  truth  and  in  fact, 
she  the  said  Elizabeth  Canning  did  not  take 
any  bed-gown  or  handkerchiiT  ont  of  any 
grate  in  the  chimney  of  the  said  room ;  and 
whereaa,  In  troth  and  in  ftct,  there  waa  no 
grate  in  the  chimney  of  the  aaid  room  on  the 
said  2d  day  of  January,  or  on  the  29th  dky  of 
January,  or  at  any  other  time  between  the  2d 
and  29th  dkys  of  January,  as  she  the  said 
Elizabeth  Canning  by  her  false  and  cofrapt 
testimony  aforesaid,  at  and  upon  the  said  last- 
mentioned  trial,  did  most  falsely,  rduntariljr, 
and  corruptly,  by  her  own  proiier  act  and  con- 
sent, upon  her  said  oath,  so  taken  as  aforesaid, 
say,  depose,  swear,  and  give  in  evidence  to  the 
jurors  of  the  said  jury,  in  manner  sfiMresaid. 
And  so  the  jurors  aforesaid,  now  here  sworn, 
upon  their  oath  aforesaid,  do  say,  that  she  the 
said  Elisabeth  Canning,  at  and  upon  the  said 
trial,  upon  the  said  21st  day  of  February,  in 
the  26th  year  aforesaid,  at  London  aformid, 
(that  is  to  say)  at  the  parish  of  St.  Sepulchns, 
m  the  ward  of  Farringdon  Without,  in  London 
aforesaid,  before  the  said  justices  of  our  said 
lord  the  king  hist  above-mentioned,  and  others 
their  fellows  aforesakl,  by  her  own  proper  act 
and  consent,  and  of  her  own  most  wielded  and 
oormpt  mindi  in  manner  and  form  aforesaid, 
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iVid  falsely^  voluDtarily,  anil  corruptly,  upon 
her  said  oath,  so  Ukea  as  aforesaid,  commit 
ivilful  and  corrupt  peijory,  to  tlie  great  dis- 
pleasure of  Almighty  God,  in  contempt  of  our 
said  lord  the  king  and  bis  laws,  to  the  evil  and 
pernicious  example  of  all  otliersin  the  like  case 
offending,,  and  against  the  peace  of  our  said 
lord  the  king,  his  crown  and  dignity.* 
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Mr.  Gascqyne.  May  it  please  your  lord- 
ship, and  you  gentlemen  or  the  jury ;  I  am 
counsel  in  this  ctLse  for  the  kmg,  agaiost  the 
prisoner  at  the  bar,  who  stands  before  you  io- 
dicted  of  wilful  and  corrupt  perjury :  and  the 
indictment  sets  forth,  that,  at  the  general- 
session  of  the  peace  held  for  the  county  of 
Aliddlesex,  on  the  19th  of  February,  iu  the 
36th  year  of  his  present  majesty's  reign,  an  in- 
dictment was  found  against  one  Mary  Squires, 
for  having,  on  the  2d  day  of  January,  m  the 
same  year,  with  force  and  arms,  assaulted  the 
prisoner  at  the  bar,  and  havini^  put  her  in  fear 
of  her  life,  feloniously  and  witli  force  took  and 
stole  from  her  person,  and  against  her  will,  in 
the  dwelling-house  of  one  Susaonah  Wells,  in 
the  parish  of  Enfield,  in  the  county  of  Middle- 
sex, a  pair  of  stays  of  the  value  of  10*.  the  pro- 
perty of  the  prisoner  at  the  bar:  and  the  in- 
dictment charges,  that  at  the  gaol-delivery  of 
Newgate,  on  the  Slst  dav  of  February,  in  the 
same  year,  which  was  the  year  1753,  Mary 
Squires  was  arraigned  upon  the  indictment  so 
found  against  her,  and  having  pleaded  Not 
Guilty,  the  prisoner  at  the  bar  appeared  at  the 
trial,  and  being  dulv  sworn  as  a  witness,  did 
maliciously  and  deliberately,  and  in  order  to 
procure  the  said  Mary  Squires  to  be  convicted 
of  the  felony  and  robbery  charged  on  her, 
falsely  and  con-nptly  depose  and  give  in  evi- 
dence,  that  she  the  prisoner  at  the  bar,  on  the 
1st  day  of  January  1763,  had  been  at  a  place 
called  Saltpetre-Bank,  to  see  an  uncle  and 
aunt ;  that  she  stayed  there  till  about  nine  at 
■igbt ;  that  her  uncle  and  aunt  came  with  her 
from  thence  as  far  as  Aldgate,  where  they 
parted ;  that  she  the  prisoner  at  the  bar  beipg 
tbcD  alone,  and  coming  over  Moorfields  by 
Bedlam  wall,  two  men  laid  hold  of  her,  and 
look  her  byforoe  from  thence  to  the  house  of 
Smaiinah  Wells  at  Enfiefd ;  and  being  there, 
that  Mary  Squires  took  her  bj^  the  hand,  and 
asked  her  if  she  would  go  their  way,  saying, 
that  if  she  did,  shesbouTd  have  fiue  clothes; 
that  she  refused ;  and  that  thereupon  Mary 
Squires,  with  a  case  knife,  cut  the  lace  of  her 
stays,  and  took  them  from  her,  gave  her  a  slap 
oo  theliice,  and  pushed  her  up  stairs  into  ano- 
ther room,  which  they  called  the  hay-lofl ;  that 
tt  soon  as  she  was  there,  the  door  of  the  room 
was  shut  upon  her ;  and  that  she  was  threatened 
by  Mmtj  Squires,  that  if  she  heard  her  stir  or 
flMve,  she  would  cut  her  throat :  and  the  in- 
dictment charges,  that  the  prisoner  at  the  bar 
being  asked  on  the  trial  of  Mary  Squires,  how 
Jong  she  bad  continued  in  that  room,  she  falsely 
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and  wilfully  swore,  that  she  was  kept  there  m 
month,  all  hut  a  few  hours ;  and  that  upon  the 
29th  of  January  she  broke  down  a  board  that 
was  nailed  up  at  the  inside  of  the  window,  and 
got  out  there :  whereas  in  truth,  as  the  indict-' 
ment  charges,  the  prisoner  at  the  bar  was  never 
taken  or  carried  to  the  house  of  Susannah 
Wells ;  and  that,  in  truth  and  in  fact,  Mary 
Squires  was  at  that  time  at  Ahbotsbury,  in  the 
coui)ty  of  Dorset :  and  the  indictment  chargevy 
that  in  truth  and  in  fact,  Mary  Squires  did  not 
cut  the  lace  of  the  prisoner's  stays,  and  take 
them  from  her,  or  slap  her  on  the  tace,  or  push 
her  up  stairs  into  another  room,  or  say,  that  if 
she  heard  her  stir  or  move,  she  would  cut 
her  throat ;  and  that  in  truth,  the  prisoner  at 
the  bar  was  not  in  any  room  or  place  belonging 
to  the  bouse  of  Susannah  Wells ;  and  there- 
fore,  tliat  she  was  on  the  trial  df  the  said  Mary 
Squires  guilty  of  wilful  and  corrupt  peijury : 
alt  which  is  said  to  be  done,  to  the  great  dis- 

f>leasure  of  Almighty  God,  in  contempt  of  the 
aws  of  this  land,  and 'to  the  evil  and  pemicioua 
example  of  all  others  in  the  like  case  offending, 
and  against  the  |>eace  of  our  lord  the  king,  his 
crown  and  dignitv.  To  this,  gentlemen,  the 
prisoner  has  pleaded  Not  Guilty :  we  shall  call 
our  witnesses,  and  if  we  prove  her  guilty,  you 
will  fiud  her  so. 

Mr.  (afterwards  Serjeant)  Davy,  May  it 
please  your  lordship,  and  you  gentlemen  of 
the  jury ;  I  am  counsel  for  the  prosecutioQ 
against  the  defendant  at  the  bar,  who  now 
comes  before  you  to  be  tried  for  wilful  and 
corrupt  perjury;  attendetl  with  so  many  cir- 
cumstances of  aggravation,  and  calculated  to 
produce  such  fatal  effects,  that  it  is  to  be  la- 
mented the  law  has  not  made  it  capital.  For 
it  was  committed  to  support  a  groundless  pro- 
aecution  for  felony,  ano,  under  colour  of  jui- 
tjce,  to  take  awa^  the  hfe  of  an  hmocent  per- 
son. Than  which  it  is  bard  to  conceive  an 
offence  more  shocking  to  humanity,  or  more 
dreadful. 

Gentlemen,  the  indictment  sets  forth,  that 
the  defendant,  malicknisly  and  deliberately  in- 
tending to  pervert  the  due  course  of  law  and 
justice,  and  to  procure  one  Mary  Squires  un- 
truly to  be  convicted  of  a  robbery,  did,  upon 
the  Slst«of  February  1753,  in  this  court,  give 
false  testimony  against  her.  It  contains  se- 
veral particolars  of  the  defendant's  evidence 
upou  that  occasion,  and  avers,  4hat  in  each  par- 
ticular she  was  guUty  of  peijury.  What  couUl 
tempt  one  so  young  te  such  accumulated  wick- 
edness, though  the  prosecution  is  not  concerned 
to  account  for  it,  may  be  easily  conceived  upon 
recollecting  what  had  happened.  And,  indeed, 
one  wouM  give  way  to  any  charitable  sugges- 
tion, rather  than  suppose  her  heart  so  thorough- 
ly polluted,  as  at  first  to  design  a  sacrifice.  To 
preserve  her  character,  it  became  necessary  to 
frame  an  excuse  for  her  absenee.firom  her 
master's  eerrice  during  the  space  of  a  month, 
from  the  1st  to  the  29th  of  January.  To  what 
■uch  absence  wm  really  owuig,  1  am  not  in- 
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dined  to  saggest,  lest  I  should  wroo$^  her. 
But  her  flight  was  suddeo»  uoezpecled,  and 
alarming. 

An  ill-ooncerted  stor^  for  this  purpose,  or  the 
forgetting^  some  material  circumstances  in  one 
in?enied  with  a  greater  appearance  of  truth, 
was,  in  aU  likelihood,  her  first  step  u>  the  crime 
she  is  now  to  answer  for.  And  a  too  ^freat 
forwardness  in  satisfying  unexpected  inquiries, 
the  effects  of  distrust  and  curiosity,  oiigbt  lead 
her  unwarily  into  a  description  of  places  and 
persons,  unthought  of  before,  from  which, 
once  fixed,  she  thought  it  dangerous  to  deviate. 
But  an  additional  temptation  fell  in  her  way,  a 
temptation  too  strong  to  be  resisted  in  the  situa- 
tion to  which  she  was  reduced ;  and  this  was  a 
scheme  to  raise  money.  For  those,  who  were 
weak  enough  to  believe  all  the  absurdities  to 
which  their  own  credulity  had  given  rise,  were 
so  affected  with  her  unprecedented  sufferings, 
that  they  proposed  a  general  subscription,  as 
well  to  punish  the  infamous  wretches,  who,  it 
was  said,  had  endeavoured  to  starve  her  out  of 
her  chastity,  as  to  reward  her  purity.  Here 
then  she  was  under  a  necessity,  either  to  re- 
nounce those  golden  hopes,  bj^  retracting  what 
she  had  declared,  and  so  to  ruin  her  character, 
or  lo  persist  in  it  through  perjury.  And  having 
by  this  time  subdued  all  remains  of  virtue,  she 
preferred  the  offer  of  money,  though  she  must, 
wade  through  innocent  blood  to  attain  it. 

The  prmect  succeeded  to  the  utmost  of  her 
wishes.  For,  by  the  help  of  prejudices  most 
artfully,  industriously,  and  (I  may  add)  infa- 
mously inculcated,  sne  made  her  way  to  the 
conviction  of  Mary  Squires,  and  Susannah 
Wells,  (the  former  for  robbing  her  of  her  stays, 
and  the  other  for  being  an  accomplice  in  that 
robbery)  and  so  she  l^me  the  object  of  al- 
most universal  compassion.  The  unfair  means 
made  use  of  upon  that  occasion,  by  advertise- 
ments in  the  daily  papers,  and  in  printed  bills, 
every  where  dispersed,  with  the  names  of  six 
reputable  tradesmen,  attesting  the  truth  of  a 
story,  of  which  they  were  not  able  to  prove  a 
single  syllable ;  and  all  this  for  the  sake  of 
prejudging  those  unhappy  women,  who  in 
consequence  of  it  fell  a  sacrifice  ;  would  pass 
unnoticed  in  this  trial,  had  not  the  same  un- 
justifiable methods  been  continued  to  the  pre- 
sent hour.  An  appeal  to  the  public  concern- 
ing matters  triable  by  juries,  has  a  direct  ten> 
dency  to  shut  up  the  avenues  to  conviction, 
•  and  to  enervate  the  arms  of  justice.  But  it  is 
the  happiness^of  this  prosecution  to  be  brought 
before  a  jury  of  citizens,  whose  characters  give 
the  greatest  room  to  hope  for  an  impartial 
trial,^notwith8tanding  all  the  arts  which  have 
been  practised  to  inflame  their  passions  and 
corrupt  their  judgment.  And  if  T  am  not 
greatly  mis-instructed,  the  prejudices  must  be 
strong  indeed,  that  can  resist  the  proofs  of  this 
woman's  guilt. 

Gentlemen,  before  I  open  the  evidence  we 

have  to  offer,  I  must  beg  leave  to  trouble  you 

with  repeating  what  the  defendant  swore  upon 

^  the  trial  of  Bbry  Squires,  and  with  remarking 


some  of  the  objections  to  which  it  staoiU  ex- 
posed, without  any  other  proofs  to  contradict  it. 
She  swore^  **  That  on  the  1st  of  Jaoosry, 
1753,  about  nine  at  night,  two  men  seized  ber 
in  Moorfields ;  and  without  speaking,  rabbed 
her  of  half  a  guinea,  and  three  sbiltiogs,  and 
ber  gown,  apron,  and  hat,  which  they  folded 
up,  and  put  into  a  great-coat  pocket.*  That  she 
screamed  out,  and  then  one  of  the  men  stopped 
her  mouth  with  a  handkerchief.    That  thev 
then  tied  her  hands  behind  her ;  sfter  wbicii 
one  of  them  gave  her  a  blow  on  the  temple, 
which  stunned  her  and  threw  her  directly  into 
a  fit.    That  this  transaction  in  Moorfields  lasted 
half  an  hour  ;  but  nobody  passed  by  in  all  ttiat 
time.    That  she  remained  totally  insensible  for 
six  hours  9hev  ;   when  she  found  herself  by  a 
large  road,  with  the  two  men  who  bad  robbed 
her.    That  they  dragged  her  to  the  bouse  of 
one  Susannah   Wells  (who  was  at  the  sime 
time  tried  as  an  accessary  to  Squires)  at  En- 
field-Wash,    (which   is  between  eleven  aod 
twelve  miles  from  Moorfields)  where  she  ar- 
rive^ in  half  an  hour  afler  the  recovery  of  ber 
senses.    And  it  was  then  about  four  o'dock  io 
the  morning.     That  she   there    saw  Mary 
Squires,  and  two  young  women  in  the  kitc)ieD. 
Aod  as  soon  as  the  wasbrought  in.  Squires  took 
her  by  the  hand,  aod  asked  her,  If  she  chose 
to  go  their  way,  saying,  if  she  did,  she  should 
have  fine  clothes.    That  upon  answering,  No, 
Squires  cut  off  her  stays,  aud  took  them  from 
ber.    And  immediately    the  two  men  went 
away.     That  Squirst  then  called  her  <  bitch/ 
gave  her  a  ship  in  the  face,  pushed  ber  up 
stairs  into  a  hay-loft,  (a  few  steps  from  the 
kitchen)  and    shutting  the    66ot   upon  ber, 
threatened  to  cut  her  throat  if  she  beard  ber 
stir  or  move.    That  when  day -light  appeared, 
she  saw  about  the  room,  in  which  there  was  a 
fire-place,  and  a  grate  in  it,  no  bed  or  bedstead, 
nothing  but  hay  to  lie  upon,  a  pitcher  almost 
full  of  water,  and  about  twenty-four  pieces  of 
bread,  to  the  amount  of  a  quartern  loaf  in  the 
whole.    That  these  pieces  of  bread,  and  thu 
water,  between  three  and  four  quarts,  was  all 
she  had  to  subsist  on,  (except  a  penny  miDce- 
pye,  which  she  had  m  her  pocket)  for  the 
whole  time  she  remained  in  that  room ;  which 
was  from  Tuesday  the  2d  of  January,  M  four 
in  the  morning,  till  Monday  the  S9th  at  ibar  in 
the  aflernoou .    And  that  she  had  no  stool  in  au 
that  time.    That  no  one  came  to  her,  oor  m 
she  see  a  human  creaturct  except  once  she  saw 
somebody  look  through  a  arack  of  the  door. 
That  she  had  eat  up  all  her  bread  on  Friday 
the  S6th,  and  had  drank  up  all  her  water  oo 
Monday  the  29th,  at  half  an  hour  after  three 
in  the  afternoon ;  and  at  four  o'clock  she  made 
her  escape,  which  she  had  never  attempted 
(nor  did  it  ever  once  come  into  her  head  to 
attempt)  till  that  day.    That  the  mannerof  her 
escape,  was  by  breaking  down  a  board  nbico 
was  nailed  up  at  the  inside  of  a  window,  aboot 
eight  or  ten  feet  from  the  ground  ;  from  which 
she  jumped  down,  without  the  least  hurt^ 
being  sofl  day  ground.    Bat  before  she  lert 
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the  rooniv  she  took  m  bed-gown  and  abaodker- 
chief,  which  she  fodod  in  the  cbimney  grate. 
That  bsTiog  never  been  on  that  road  t^fore, 
sbe  eoqaired  ber  way  of  people  sbe  met,  and 
80  walked  on  .the  great  road  to  her  motber^s 
boose,  (about  twelve  miles)  without  seeking 
refuge  in  any  of  the  bouses  on  the  ruad,  for 
fear  sbe  should  meet  with  somebody  belonging 
to  the  bouse  sbe  bad  escaped  from.  That  she 
arrived  at  ber  mother's  in  Alderroanbury,  at  a 
quarter  past  teu  at  night ;  and  sbe  told  ber 
Iriends  that  ber  conlii)iement  was  somewhere 
in  the  Hertfordshire  road,  which  she  had  dis- 
covered while  sbe  was  under  confinement,  by 
leeiDg  a  coach  go  by,  which  she  knew  fre- 

Saented  that  road.  And  being  called  upon 
y  the  Court  to  particularize  the  furniture  of 
the  room  sbe  was  confined  in,  she  mentioned 
a  barrel,  'a  saddle,  a  bason,  and  a*  tobacco- 
moQld.*' 

This,  gentlemen,  was  her  evidence.  Now  I 
would  ask  any  reasonable,  unprejudiced  man  in 
the  world,  whether  he  ever  heard  a  story  so 
lotirely  destitute  of  all  human  probability.  Is 
it  not  a  heap  of  monstrous  absurdities,  with 
falshood  glaring m  every  circumstance  ?  What 
could  induce  the  two  ruffians  in  Moorfields  to 
behave  in  this  extraordinary  manner  ?  Did  they 
mean  to  rob,  or  kidnap  her,  or  both  ?  If  only 
to  rob,  why  did  thev  kidnap  her  P  If  only  to 
kidnap,  why  rob  her?  If  both,  why  loser 
half  an  hour  in  stripping  her  in  so  public  a 
place,  when  multitudes  of  people  were  conti- 
nually passing  by ;  since  they  might  bafe  done 
it  securely  at  the  end  of  their  journey  ?  Hav- 
ing robbed  and  stripped  her,  what  temptations 
bad  they  to  take  the  pains  and  run  the  hazard 
of  carrying  her  twelve  miles,  in  a  fit,  (supposing 
it  possible)  through  several  turnpikes  and  vil- 
lages, where  it  was  a  thousand  to  one,  that 
they  would  be  discovered  and  apprehended? 
The  same  difficulties  occur  at  Enfield-Wash. 
While  she  was  in  the  house,  was  any  thing 
transacted,  whereby  one  can  trace  the  motive 
of  ber  being  brought  or  confined  there  ?  At 
first,  indeed,  she  was  asked,  whether  sbe  would 
go  their  waji ;  and  if  she  would,  sbe  should 
have  fine  clothes. — ^Their  meaning  in  this  was 
left  unexplained,  and  no  further  persuasions 
were  uded  to  tempt  her !  Advantage  taken  of 
a  concise  refusal,— sbe  was  instantly  locked  up 
.  for  a  month  upon  bread  and  water !  Not  the 
least  inquiry  in  all  that  time,  what  effect  this 
bard  usage  bad  upon  ber;  or  what  was  become 
of  her !  Whether  she  was  dead,  which  might 
have  been  expected,  if  sbe  remained  in  the 
Voom  ;  or  bad  escaped,  which  it  was  more  rea- 
sonable to  suppose.  For,  see  bow  wonders 
multiply !  The  means  of  escape  were  left  open 
to  ber  every  moment  of  the  time,  at  the  hazard 
of  their  lives!  those  means  unemployed,  and 
anthought  of,  for  the  preservation  of  ber  own  ! 
Is  it  not  amazing  she  should  manage  her  aI-( 
lowaoee  of  bread  and  water  (scarce  sufficient 
for  a  week's  subsbtenoe)  with  such  providence, 
that  the  former  lasted  till  within  three  days,^ 
and  the  latter,   (which   she  could  less  en- 


dure the  want  of)  tboufrb  less  in  jnroportioo, 
till  with  half  an  nour  of  her  coming  away  t  ^ 
And  yet  she  had  never  received  the  least  inti- 
mation, how  long  she  was  to  remain  in  confine- 
ment, or  whether  she  was  to  have  any  sup- 
plies !  That  she  should  survive  all  tbb  treat- 
ment, too  bard  for  the  best  constitution,  and  find 
strength  to  walk  twelve  jniles  immediately 
afterwards,  without  the  least  refceshment  or  . 
rest! 

These  are  not  all,  nor  the  fiftieth  part  of  the 
objections,  to  which  this  unexampled  tale  is 
liable.  It  would  be  mis-spending  time  to  enu- 
merate them— they  are  obvious  to  every  under- 
standing. Does  there  need  much  evidence  to 
contradict  this  ?  Does  not  common  sense,  and 
the  observation  of  all  mankind  upon  the  course 
of  nature,  refute  it  in  every  instance?  Yet 
such  arts  have  been  practised  to  engage  men  to 
believe  it,  that  there  are,  at  this  day,  thousands 
who  embrace  it  as  zealously,  as  an  article  of 
religious  faith.  Insisting  upon  the  mere  possi- 
bility of  this  romantic  story,  and  having  an  im- 
plicit fiutb  in  the  defendant's  sincerity,  be- 
cause her  character  (they  say)  is  clear  of  any 
other  imputation,  they  have  oeen  drawn  in  to 
conclude  upon  the  truth  of  all  sbe  has  sworn. 
Such  are  incapable  of  conviction ;  upon  whom 
neither  argument  nor  evidence  can  have  any 
effect. 

Let  me  imagine  a  case,  better  authenticated 
than  this  before  you,  but  in  favour  of  which 
men  have  no  prejudices ;  and  see  what  reception 
it  would  meet  with.  Suppose  a  pretender  to 
the  art  of  6ying  (an  art  which  some  soaring 
geniuses  of  the  last  age  thought  practicable) 
should  swear  to  have  taken  a  month's  tour 
round  the  extremity  of  the  atmosphere,  with- 
out breathing  in  all  that  time.  Were  no  arts 
used  to  mislead  men's  understanding,  were 
they  left  to  judge  for  themselves,  no  one  would 
beheve  this  even  upon  the  faith  of  fifty  wit- 
nesses. For,  however  unlikely  it  is,  that  fifiy 
disinterested  men  should  concur  in  a  fttkbood, 
it  would  be  still  more  unlikely,  that  a  man 
should  be  flying  for  a  month  without  drawing 
breath. 

But,  gentlemen,  this  prosecution  will  not 
rest  upon  improbabilities.  It  was  commenced 
upon  the  clear  proof  of  facts ;  sufficient  to  con- 
vince every  man,  whose  judgment  is  not  capti- 
vated by  prejudice. 

The  evidence  to  be  produced  a^nst  the  de- 
feudanf  is  of  several  kinds.  First,  To  shew 
that  Mary  Squires  was  in  another  place,  above 
130  miles  from  Enfield- Wash,  at  the  time  of 
the  supposed  robbery  there. — But  lest  the  be- 
lievers in  wonders  should  think  this  insufficient, 
and  insist  upon  the  possibility  of  Squires 
being  in  two  places  at  once ;  we  shall,  in  the 
next  place,  under  various  beads  of  proof,  attack 
the  whole  of  the  defendant's  evidence,  and 
shew  that  in  every  part  of  it  she  is  forsworn. 

Gentlemen,  because  there  may  be  no  nncer- 
tainty  in  that  part  of  the  case  which  relates  to 
Squires,  she  will  attend  here  in  person,  to  be  re- 
ferred to  by  the  witnesses.    And  you  will  oh- 
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serve,  (to  use  her  own  langmfre  totbedefeo- 
dant,  when  she  first  chtreed  her  with  the 
robbery,)  that  the  Almighty  has  not  created  her 
likeness.  So  it  is  impowibie,  either'for  the  wit- 
nesses, or  the  defendant,  to  mistake  her  for  ano- 
ther. '  She  is  one  of  that  tribe  of  people  called 
gypsies,  and  strolls  about  the  country  as  a 
nawker  and  pedlar.  She  is  a  widow,  and  has 
a  son  George,  a  young  man,  and-  two  daugh- 
ters, Lucy  and  Mary,  both  young  women.  It 
happened,  that  in  the  latter  end  of  the  year 
1753,  this  gypsey,  with  hereon  and  her  daugh- 
ter LncT,  traveled  on  foot  into  the  west  of 
Ettglandf  with  smuggled  goods,  such  as  they 
meet  with  in  sea- port  towns,  and  sell  again  to 
people  in  the  country.  The  material  questions 
with  respect  to  these  people  will  be,  where  were 
they  upon  the  1st  aud  2nd  of  January»1753? 
And  when  did  they  arrir e  at  En6eld  Wash  ? 

In  order  to  give  you  the  clearest  satisfaction 
in  this  matter,  it  will  be  necessary  to  go  a  little 
farther  back  than  the  1st  of  January,  and  trace 
them  down  to  the  time  of  their  fateiog  appre- 
hended on  the  first  of  February.         r 

Gentlemen,  it  will  be  worth  your  obserra- 
tion,  with  what  degree  of  certainty  the  wit- 
nesses swear,  not  only  with  regard  to  the 
identity  of  the  three  persons,  (who  will  be  all 
in  court  to  be  referred  to)  but  also  as  to  the  pre- 
cise times  of  seeing  them.  And,  if  it  should 
appear  to  you,  that  they  can  bounder  no  mistake, 
either  as  to  persons  or  times ;  K  will  only  re* 
main  for  your  consideration,  what  credit  should 
be  given  to  their  oaths.  They  are  forty  in 
number ;  thev  are  totally  disinterested ;  and  of 
unexceptionable  characters. 

Upon  Friday  the  29th  of  December  1752, 
in  the  evening,  these  three  foot-travellers, 
Mary  Squires  George  and  Lucy  Squhvs,  came 
to  lodge  in  a  little  inn  at  South-Parrot,  in  Dor- 
seubtre;  and  went  forwards  towards  Abbots- 
bury,  the  next  morning.  The  landlady  of  the 
iun  will  toll  yon,  she  is  certain  as  to  the  time, 
from  an  accident  of  some  guests  leaving  a 
reckoning  to  pay,  which  she  entered  in  her 
book  that  evening :  a  book,  wherein  she  had 
seldom  occasion  to  make  entries  ;  but  when- 
ever she  did,  it  was  her  custom  to  ascertain  the 
time  by  her  almanack :  and  she  remembers  to 
have  referred  to  the  almanack,  while  they  were 
in  the  house.  You  will  find  them  the  next 
morning,  Saturday  the  SOth  of  December,  be- 
tween eight  and  nine  o'clock,  takug  refresh- 
ment upon  the  road,  at  a  place  dhlled  Win- 
yard's  Gap,  about  a  mile  from  South-Parrot 
The  person  who  proves  this,  saw  them  the 
evening  before  as  they  were  going  to  South- 
Parrot,  and  was  so  struck  with  the  old  woman's 
bkleous  face,  that  she  compared  her  to  a  pic- 
ture then  in  her  house  of  mother  Sbipton.  Tlie 
same  day  at  two  in  the  afternoon,  they  came  to 
Litton,  about  nine  miles  from  Winyard's  Gap, 
and  three  from  Abbotsbury.  There  they  lay 
at  an  alehouse,  and  stoyed  till  Monday  after- 
nomi  the  1st  of  January.  This  wiU  be  proved 
by  five  witoesses,  who  will  give  you  a  parti- 
cular account  of  thedi  during  all  that  time. 


Monday  the  Isf  of  January,  in  the  eveningt 
they  can^  to  Abbotsbury,  a  sea-port  town  ui 
Dorsetshire  ;*  where  .  toey  were  very  well 
known  by  a  great  many  people,  having  been 
ofien  there  before.  There  they  stayed  till 
Tuesday  the  9th.  This  will  be  proved  by  no 
less  than  eleven  witoesses :  and  as  it  is  impos* 
sible  these  people  should  be  under  any  mistake 
as  to  their  persons,  it  will  be  material  to  obenre, 
thst  it  is  equally  impossible  they  shouU  mis- 
take as  to  the  time.  It  hsppeoed,  that  the  ex- 
ciseman, stationed  at  Abbotsbury,  was  taken  ill 
a  few  days  before  the  coming  of  these  people 
there;  and  another  officer  was  placed  in  his 
stead,  who  lodged  in  the  same  house  with  them» 
at  one  Gibbons'r,  and  came  there  on  the  very 
same  day.  You  will  find  this,  not  only  by  the 
exciseman  himself,  and  several  of  the  witoesses 
who  remember  his  aud  their  coming;  but  we 
shall  also  produce  the  books  from  the  Excise- 
office,  by  which  the  time  of  this  man's  coming 
to  Abbot&bury  will  appear  with  absolute  cer- 
tainty. There  are,  besides,  several  other  cir- 
cumstances, which  lead  the  witnesses  to  ex- 
actoess  of  time,  as  well  here,  as  at  the  other 
places  before- mentioned. 

Before  we  leave  Abbotsbury,  it  will  be  proper 
to  let  you  know  that  Lucy  Squires,  though  the 
daughter  of  such  a  deformed  woman,  is  very 
far  mmi  disagreeable,  and  had  an  acquaintance 
there,  who  was  dear  4o  her.  This  was  one 
Willmm  Clarke,  a  shoe-maker  of  that  place, 
who  met  them  at  Litton,  and  travelled  on  a 
day  and  a  halPs  journey  with  them  from  Ab- 
botabury.  The  reason  of  my  taking  notice  of 
this  circumstance  will  appear  hereafter,  when 
you  find  them  at  Basingstoke;  With  this 
Clarke  they  left  Abbotsbury  on  Tuesday  the 
9th  of  January,  and  went  to  Portersham,  where 
they  lay  that  night  Wednesday  the  10th  they 
went  to  Itidgway ;  where  Clarke  took  an  un- 
willing leave  of  bis  Lucy,  after  obtaining  her 
promise  to  send  biro  a  letter  soon ;  they  lay.mt 
Ridgway  that  night;  and,  the  next  day, 
Thursday  the  11th,  you  will  6nd  them  crossing 
the  waters  by  Dorchester,  which  were  very 
high  after  great  rams.  Thev  had  received  an 
account,  that  the  other  daughter  Mary  was  ill, 
and  80  travelled  faster  from  this  time  to  hasten 
home.  Friday  the  12lh  they  lay  at  Chettle. 
Saturday  the  IStli  at  Martin,  in  a  farmer's 
barn.  Sunday  the  14th  at  Coombe:  from 
whence  they  proceeded  the  next  day  in  the 
road  to  London. 

The  next  account  you  will  receive  of  them 
will  be  Thursday  the  18th  at  Basingstoke; 
which  you  will  observe,  according  to  their  rate 
of  travelling,  to  be  four  days  journey  from 
Coombe.  And  here  you  will  find  a  piece  of 
evidence  very  material,  and  conclusive  with  re- 
gard both  to  persons  and  times,  and  which  will 
conBrm  the  rest  of  the  evidence  before  it  to  the 
utmost  degree  of  certainty.  I  mentioned  be- 
fore, that  Lucv  Squires  had  promised  her 
sweetheart,  William  Clarke,  to  send  him  a 
letter  on  the  road.  It  was  at  this  place  she 
performed  her  promise.  But  being  an  illiterate 
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t^\,  abe  V99  obUgM  to  b^vo  recourse  to  tlie 
UiuUadj  ttf  tb«  Un  to  vri'^  for  her.  The 
l^Uor  U  ^»t«d  from  Basiugstoke,  tlic  18lb  of 
*  Jaquary  ^753.  The  landlady,  Mrs.  MorrU, 
IV Ul  uU  jov  it  was  wrote  by  ber  at  the  tii^ie  it 
tears  dale*  It  will  f^year  with  tbe  Baaing- 
liolLe  iiOitrQaark  upon  it  Tbeie  being  oo  direct 
pof  t  from  ^^iuga^<)ka  to  Dorobe^ter,  tbe  letter 
was  put  iflio  tbe  Lomloo  bag ;  and  therefore 
the  tfOipdoff  po9t-niark  ie  aUo  upon  it,  by  which 
U  will  ap^aar,  that  it  cauie  iato  the  general- 
poet  office  00  the  19th  of  Januery.  It  hap- 
pens that  tbitf  letter  (41  htcb  will  be  read  to  you 
in  tbe  coune  of  the  evidence)  refers  to  tbe  eir- 
cumstanee  of  Clarke's  travelting  with  them 
from  Abbotebury. 

Friday  tbe  19th  they  went  tp  Bagshot ;  and 
Satarday  tbe  SOth  to  Brent&rd ;  where  George 
left  bis  mother  the  Sunday  morning,  to  go  to 
his  sister  Mary,  whom  he  found  well  enough 
r^overed  to  go  with  him  to  Brentford  the 
Monday  to  her  mother.  Tuesday  the  ^d  they 
lay  at  a  house  called  the  Seven  Sisters  fit  Fage- 
green  by  Tottenham.  And  tbe  next  day,  Wed- 
nesday Uie  94tb  of  January,  they  went  to  En- 
field; Wash.  Here  they  were  strangers ;  and, 
inquiring  f<»r  lodging,  bad  the  ill  luck  to  be  re- 
cpmmemled  to  Sufaoaah  Wells,  whom  they 
bad  neTer  aeen  before. 

Bappy  for  that  woman,  that  these  unfortu- 
nate strangers  came  to  her  house  1  In  all  like- 
lihood she  owes  her  life  to  that  accident.  For, 
had  there  been  no  old  woman  in  her  hous^, 
besides  htrsflf ;  nay,  had  she  not  (auother  ac- 
cident for  which  she  is  indebted  to  Providence!) 
changed  seats  with. the  old  gyfisey  at  the  fire- 
side, five  minutes  before  the  defendant's  arrival 
there  on  the  }Bt  of  February — tbeie  is  too  much 
reason  to  beiieive,  that  Wells  herself  had  been 
accused  of  this  felony.  Had  it  so  happened, 
tbe  same  evidence,  which  was  applied  to 
Squires,  would  have  served  for  her  conviction. 
Ajad  she  had  00  alibi  to  save  her  life.  The  de- 
fendant had  then  been  prosperous  in  perjury ; 
and  the  means  of  detect^g  her  badb^en.  bonae 
dowp  by  popular  daoyHir. 

Siiaires,  ftuor  son  and  daughter,  remained.at 
Weils's,  from  the  24th  of  JaAuary  till  the  M 
of  February}  when  lliey  were  apprehended. 
What  4^ppeo€Ki  that  day  wiU  fall  under  smo- 
ther  bead  of  evidence. 

I  bave  aow  do9«  wkb  that  part  of  the  prose* 
cntor's  case,  so  far  as  it  relates  to  tbe  inno- 
cence of  Mary  Squires.  Upon  which  I  sbaU 
only  observe,  that,,  if  the  evidence  brought  to 
•opport  it  is  clear  and  convincing,  it  will  be 
too  late  for  tbe  defendant  to  shelter  herself 
under  auy  pretence  of  a  mistake.  For  whether 
ahe  was  robbed  by  Squires, .  or  not,  was  the 
iSQft  material  question  upon  that  woman's  trial, 
and  ber  fate  depehdeil  u|H>n  the  defendant's 
poaitiTe  testimony.  And  it  is  worthy  observa* 
lion,  that  there  was  not  the  least  doubt  sug- 
gested, when  she  was  giving  evidence  against 
tbe  oaost  remarkable  person  in  tbe  world. 

Qentleoicn,  the  next  bead  of  evidence  will 
W  to  shew,  (wtiat  vouM  of  itself  be  sufficient 
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to  convinee  all  mankuid]|  that  the  defendant 
Qould  give  no  account  of  the  room  slie  mtt-r 
tended  to  hav^  been  coafioed  in  fqr  a  whole 
month  together ;  and  that  the  place  she  afler-i 
warda  fixed  upon,  and  positively  swore  to,  wa^ 
not  in  any  respect  i^nswerabie  to  her  first  de^r 
scriptiop  of  it ;  and  that  her  description  of  the 
room  upon  (be  trial  of  Squires,  was  in  coose* 
<^ueni^  of  its  lieing  shewn  to  her  some  little 
time  before.  You  will  also  find  her  evidence 
flatly  contradicted,  in  a  variety  of  material 
circui^stapces,  hy  her  own  information  upou 
Oath  at  anotlier  time. 

It  baa  been  urged  in  tlie  defendant's  behalf, 
with  moob  shew  of  reason,  that  her  giving  an, 
exact  descriptioo  of  the  pUoe  of  her  confiine* 
ment  is  a  strong  proof  of  her  having  been  there. 
But  OQ  the  other  hand,  if  her  description  of 
the  place  of  her  oonfinemant  was  as  unappU* 
cable  to  the  room  ahe  ventured  afterwards  to 
swear  to,  as  it  was  to  St.  Paul's  cathedral,  is  it 
pot  an  unanswerable  prool^  tb^t  she  wss  not 
Ibere  ?  For  can  it  be  imagined,  she  should  be 
alone  in  a  room,  for  QjB  days,  without  any  obr 
struction  of  her  sansefi,  and  at  the  end  of  that 
time  as  ignorant  of  it,  as  if  she  had  never  aeeu» 
or  heard  of  such  a  place  ? 

It  was  on  Monday  night  the  S9th  of  Ja* 
miary,  apcording  to  her  .^ooount,  that  the  de- 
fendant returned  to  her  mother.  On  Wednesr 
day  the  3 1st  she  afiplied,  with  several  of  her 
friends,  to  Mr.  ChiUy,  the  sitting  alderman, 
for  a  warrant  againa  Wells,  upon  suspicion  of 
having  robbed  bier.  For  at  that  time  she  did 
not  pretend  to  certainty.  The  alderman  having 
heard  bqr  storv,  then  dedared  his  doubts, 
and  called  upon  ber  to  authenticate  it  by  a  par- 
ticular description  of  the  place  she  had  been  in* 
She  swore  it  was  a  little,  square,  dark  room,  in 
which  was  an  old  stool  or  two,  an  old  table, 
aiud  an  old  picture  over  the  chimney.  And 
this  was  all  the  description  she  gave.  No 
mention  of  any  bason,  saddle,  tobacco-mould, 
pr  barrel ;  and  so  far  froip  any  pretence  of  hay, 
that  she  complained  of  having  been  focced  to 
\ifi  every  night  upon  the  bare  fiotar.  She  also 
pwore,  that  lier  modicum  of  bread  was  in  five 
or  SIX  pieoes,  (uot  foor-and-twenty)  and  that 
»b0  lef^  aome  af  the  water  in  tbe  pitcher,  when 
she  oame  away :  that  slie  escaped  by  tbe  help, 
of  a  peot-bouae  under  tbe  window,  upon  which 
she  alid  down,  aod  from  thence  jumped  upon  a 
bank  on  the  back- side  of  the  houne. 

A  warrant  being  obtained  from  tbe  alderman, 
it  was  agreed  upon  by  her  friends,,  wiio  bad 
beard  this,  to  go  down  to  Wells's  the  next 
OMirning ;  and  after  securing  all  the  people  in 
the  bouse,  to  inquire  whether  any  room  there 
was  answerable  to  the  account  suet  gave ;  re- 
aolvifig,  if  they  found  she  spoke  truth,  to  anp* 
port  her  to  the  utmost  of  their  power ;  if  other- 
.wise,  to  drop  her.  The  next  momiojr  Ihey  all 
set  out  for  Enfield- Wash,  aod  immediately  ae»- 
cuced  all  the  people  in  Wells's  house;  ther« 
were  Mrs.  Wells,  Mary  Squires,  ber  son.  and 
two  daugfotera,  Virtue  Ball,  and  Foctune  Na- 
tus,  awl  his  wife  Judith  Natus.      ... 
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It  will  be  proper  here  to  describe  tbie  hooee, 
and  tbe  tereral  rooms  in  it.  At  the  entrmnoe 
ioto  the  house  there  is  a  stahr-case^  the  bottom 
of  which  is  withia  two  or  three  yards  of  the 
Street-door ;  this  stair-case  leads  to  three  rooms 
on  the  first  floor,  in  one  of  which  laj  the  okl 
irypsey  and  her  two  daughters,  in  another 
Geom  Squires,  and  in  the  third  Mrs.  Wells 
and  her  daughter,  and  Virtue  Hall.  Below 
Btairo,  on  the  left  side  of  the  little  pessage  from 
the  street-door,  is  a  parlour,  in  which  all  the 
family  were  placed,  as  soon  as  they  were 
seized.  On  the  right  hand  of  the  passage  is 
the  kitchen,  from  which  a  door  opena  to  a  Tittle 
flight'  of  se? en  or  eight  steps,  leading  into  a 
sort  of  lumber  room  or  workshop,  where  Nstus 
and  his  wife  lay  upon  a  bed  of  hay.  These 
steps  or  stairs  are  inclosed  in  the  room,  there 
being  no  door  but  at  the  foot  of  the  steps, 
which  ae|Nirates  it  from  the  kitchen.  And  thia 
place,  which  some  call  a  workshop^  and  others 
a  hay-loft,  (on, account  of  some  hay  usually 
kept  there)  the  defendant  was  pleased  to  fix 
upon  as  the  plaoe  of  her  confinement 

The  arrival  of  tfie  defendant's  firiends  was 
above  an  hour  before  her ;  hot  no  room  could 
be  found  like  what  she  had  represented.  There 
were  two  persons,  one  called  Adamson,  the 
other  Scarrat,  who  (for  reasons  best  known  to 
theraselTes)  were  extremely  desirous  of  recon- 
ciling every  difficulty ;  and  they  would  have 
it,  that  this  lumber-room  must  be  the  place  of 
confinement.  But  some  obstacles  were  to  be 
removed.  There  was  a  quantity  of  hay,  not 
Jess  than  half  a  load,  in  the  room ;  and  not  a 
,word  of  hay  had  been  mentiooed.  These  two 
gentlemen  imagined  she  might  have  forgot  it, 
and  proposed  that  one  of  them  should  ride  back 
to  meet  tbe  defendant  upon  tiie  road.  In  order 
to  ask  her  about  it.  Thef  cast  lots,  who  should 
go  upon  this  honest  errand,  and  it  fell  to  Mr. 
Adamson.  In  a  little  time  Adamson  returned 
brandishing  his  hat,  and  exulting,  *  We  are  all 
right;  she  si^s,  there  is  hay  in  the  room!' 
She  had  never  said  so  before;  and,  if  she  for- 
got to  mentkM  it,  she  also  forgot  the  use  of  it, 
for  the  whole  oiooth  while  it  was  before  her 
eyes.    For  she  lay  upon  the  bare  beards ! 

But  this  was  not  the  only  difliculty  which 
required  the  skill  of  AdaoMnn  and  Scarrat  to 
•dve.  Tbe  room  is  neither  square,  nor  dark, 
nor  little.  It  is  thirty  five  feet  three  inches  and 
4  half  long,  by  nine  feet  eight  inches  wide:  it 
IS  extremely  li^t,  not  only  from  the  windows,^ 
(butoneof.whtch  she  pj^eteoded  was  boarded 
up)  but  also  from  tbe  roof  itself,  which  is  of 
pantiles,  rti^ed  above  the  trails,  ao  as  to  let  in  a 
•great  deal  of  light  from  the  top.  There  was 
oe  grate  in  the  chimney,  nor  the  least  sign  that 
a  grate  had  been  there.  For,  iii  the  flnt  plaee, 
there  was  no  hearth  to  it;  and  besides,  the 
whole  chimney,  from  the  bottom  upwaids  to 
tbe  mantle-piece,  was  full  of  cobwebs  and 
nasuoess.  It  is  impossible  therefore  that  a 
grale  or  any  thmg  else  oouM  have  been  there 
within  three  days  before,  or  bdeed,  as  meny 
months.    There  was  a  large  chest  of  drawers 


5r  the  side  of  the  widl,  which  she  had  said  no- 
iag  oC  Did  she  fbiget  this  too  f  Perhapa 
it  had  been  put  there  since  her  escape  the  Mon- 
day before.  Remove  it,  and  fee  whether  it 
has  the  marks  of  long  standing.  Tbe  experi- 
ment was  made,  and  iipmediately  fifty  spiders 
ran  out,  to  give  testimony  of  a  long,  tmdisfurbed 
possession.  Instead  of  any  picturea  over  the 
chimney,  there  was  an  olo  broken  casement^ 
which  filled  the  whole  place,  and  had  tbe  like 
vouchers  fbr  ita  long  standing ;  the  oobweba 
uniting  it  to  the  wall.  Where  was  the  stool 
and  Uble  abe  spoke  off  Notbiufr  like  either  to 
be  found.  Where  was  the  pent-nouse,  or  shed 
of  boards  under  the  window,  by  which  abe 
escaped?  Tbe  wall  on  both  sides  perpendi^ 
cular';  the  windows  but  dght  feet  from  the 
ground  on  the  outside ;  and  there  never  was 
either  pent-house,  or  shed,  or  any  thmg  else 
by  tbe  wall.  On  the  right-hand  side  coming 
ioto  thia  nasty  room,  was  some  hay  made  in 
the  form  of  a  bed,  with  a  little  bag  of  wool  by 
way  of  bolster.  And  Natua'a  wife  was  seixctl 
just  rtsmg  from  this  bed.  Near  thia  bed's- 
head  was  a  hole,  through  which  a  jack-line  bad 
formerly  nm  from  the  kitchen.  The  hole  waa 
almost  large  enough  to  thrust  her  head  through, 
and  looked  quite  over  the  kitchen.  This  she 
never  observed ;  for  she  saw  nobody  but  once 
during  the  whole  month,  and  then  it  was 
through  a  crock  of  the  door.  Over  this  bole 
were  the  pullies  of  the  jack-line,  which  she 
also  forgot  to  mention. 

In  short,,  she  forgot  almost  all  the  things 
that  were  there,  and  supplied  her  defect  of, 
inemory,  by  naming  several  thin^  which  had 
never  been  in  tbe  room;  By  this  time  there 
was  a  great  company  of  people  in  the  bouse ; 
some  led  by  curiosity,  some  by  lustioe,  and 
some  by  motives  which  must  be  lelt  to  them- 
selves to  assiffu.  At  last  the  defendant  arrived 
with  her  mother  in  a  coach.  She  was  imme- 
diately conducted  to  the  kitchen,  and  set  on  the 
dresser.  The  door  leadmg  to  the  lumber-room 
was  then  open,  on  her  left  hand,  and  within 
three  yarda  of  her,  so  that  she  conid  then  see  all 
tbe  stairs,  and  a  considenble  part  of  the  rooni ; 
yet  she  took  no  notice  of  it.  Nor  did  she  drop 
the  least  hint  that  the  kitchen  she  was  then  in,  . 
was  the  place  where  her  stays  were  cot  oflT; 
though  sne  remained  in  the  kitchen  five  or  six 
minutes.  She  was  then  pkieed  on  m  choir, 
with  the  door  of  the  lumber-room  open  ea 
her  right  hind,  where  she  could  see  up  mt« 
other  parts  of  tlie  room.  Still,  not  tbe  leaal 
notice  Uken  of  it.  It.  was  then  proposed  to 
carry  her  into  the  parlour,  where  all  tbe  ftuni^ 
ly  were  prisoners,  in  order  for  her  to  fix  opin 
me  person  who  cutoflT  her  stays. 

In  tbe  mean  while  the  prisoners  were  dis- 
posed  in  the  room  so,  as  she  noiight  have  a 
distiact  view  of  them  all.  Mother  Wells  wax 
placed  on  the  right  side  of  the  chimney,  and 
the  gypsey  on  the  left.  But,  a  few  miuntea 
before  tbe  defendant's  coming  ioto  tlie  parkmr, 
the  two  old*  women  bad  obMifed<  placesf-«ini 
the  gypsey  then  oat  on  the  r%ht  side  ^f  the 
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chimney,  leemng  Ofer  the  fire,  almost  double,    diolmenti  yet  tbii  it  toot  all.    For,  inileod  of 
and  sniokuig^  her  pipe.    In  "    *      ' 


I  thisiitoation'were 
they,  wheoltbe  dei^n<|aot entered  the  room; 
and  in  a  moment,  wtt)ioQt  leeingf.  her  face, 
poiQtingr  to  the  gy psey,  she  laid,  This  ia  the  ; 
woman  who  robM  roe  of  my  stay  s.  The  poor  i 
eld  woman  smoking  her  pipe,  was  ioattenti?e 
to  what  was  said,    ^ut  one  of  her  daughters 


relying  upon  eireumstances,  however  satis- 
factory, we  shall  go  further,  and  shew  by  di- 
rect, positive  evidence,  that  the  defendant  was 
not  in  this  room  in  the  month  of  January. 

Natus,  a  poor  labouring  man»  and  his  wife, 
will  tell  yoo,  that  this  bsd  of  hay  was  their 
only  lodging  during  that  whole  month,  and. 


cxdaiflsed.  Lord !  mother,  the  young  woman  |  ibr  five  or  six  weeks  before ;  and  that  thej^  lay 


savayoa  robbed  her. 

Immediately  the  gypsey  starting  firom  her 
chair,  and  looking  in  astoouhment  lull  at  her, 
expeeed  her  hideous  face,  which  till  then  was 
almost  covered  with  a  clout  *  1  rob  yon !  Take 
care  what  you  say ;  if  you  have  once  seen  my 
face,  you  cannot  mistake  it,  for  Ood  never 
made  such  another!*  And  being  told  that  this 
ftct  was  committed  on  the  1st  of  January,  the 
old  woman  immediately,  without  the  least  be- 
ailation,  declared  she  was  then  above  one  hun- 
dred miles  off,  in  Dorsetshire.  And  George 
Squires  then  said,  they  were  at  Abbotsbury 
on  the  1st  of  January,  and  fbr  several  days 
after*    Protestations  of  innocence  were  to  no 

Kirpose ;  the  defendant  remained  positire,  and 
ary  Squires  most  suffer  fbr  it 

The  neart  thing  to  Imi  done,  was  to  fix  upon 
the  room.  In  the  first  place,  the  defenclant 
aoflbred  herself  to  be  led  up  the  great  stair* 
<jase  from  the  street-door,  and  so  into  all  the 
I  forward.  But  neither  of  these  was  the 
Not  the  least  notice  Ukcn  that  the 
pboe  she  was  confined  in  was  oonUguous  to  the 
Kitchen,  and  but  a  few  stepf  from  it ;  not  at  all 
like  this  stair-case.  At  huit  she  was  oondncted 
to  the  lumber-room ;  and,  after  pausing  for 
eome  time,  she  dedsred  this  was  the  place ; 
bat  tliat  there  seemed  to  be  more  hay  than  she 
had  observed  during  her  confiuement  there. 
The  witnesses,  who  had  beard  what  she  awore 
before  Mr.  Alderman  Chitty,  and  had  made 
their  observations  upon  this  room  just  before 
her  coming  down  to  £nfield-Wash,  were  asto- 
Bisbed.  She  then  recollected  one  of  the  three 
saddles, -and  the  berrel,  bason,  and  tobacco- 
mould;  neither  of  which  she  had  mentioned 
before.  Bat  aba  remembered  notbing  of  the 
chest  of  draweia,  the  broken  casement  over  the 
chimney,  the  hay-bed,  the  hole  in  the  wall, 
nor  the  pulley.  One  naked  her.  Why  she  had 
not  opened  the  window  casement,  and  csca^ted 
that  way,  seeing  she  might  have  done  it  with- 
ont  the  least  difficnlty  ?  Her  answer  was. 
ahe  took  it  for  granted  it  was  nailed,  bat  had 
never  tried  it 

The  efled  these  observationa  had  upon  such 
of  her  friends,  as  did  not  go  there  wit}^  a  re- 
eoliition  to  assisi  her  in  alt  erenla,  is'  easy  to 
inugine.  They  were  satiafied  she  was  an  wi- 
poatrcas,  and  withdrew  their  assistance.  Their 
namea  are  Mr.  Gawen  Nash,  Mr.  —  Hague, 

and  Bfr. Aldridge,  citisena  of  establisbed 

rapt^tioB ;  who  will  giro  you  a  very  fiutbfnl 
SM  drewnstantial  aeooont  of  this  whole ' 


Though  what  has  beoi  already  epoDed  would 
he  aboDSuitly    ^  '  ^  "'    ' 


hi  this  very  room  every  night:  and  this  will  bt 
confirmed  hy  the  evidence  of  several  other  wit* 
nesses.  They  will  all  tcJI  you,'tbat  this  room, 
being  the  repository  of  Mrs.  Wells's  hay,  with 
which  her  horse  was  fed,  and  of  pollard  for  the 
feeding  her  pig,  wu  visited  by  some  or  other 
of  them  every  day.  That  this  black  pitcher, 
which  the  defendant  says  was  in  the  room  for 
all  the  time  she  wu  there,  was  in  constant  use 
in  the  family,  and  filled  with  water  from  a 
neighboar's  pump  almost  every  day,  during  the 
time  tbedefoidant  pretends  to  have  been  in  the 
boose.  That  none  of  them  ever  aaw  the  de« 
fendant,  or  heard  of  her,  till  she  came  down  on 
the  1st  of  February  with  Mr.  Alderman  Chitty 'a, 
warrant. 

Esra  Whiffin,  who  keepa  an  inn  in  the 
neighbourhood,  will  be  produced  a  witaess  to 
prove,  that  he  bought  of  Mra.  Wells  a  aign^ 
whksh  formeriy'hiiog  at  her  door,  when  she 
kept  a  public-bouse;  and  on  the  18th  of 
January  he  took  it  out  of  this  workshop,  and 
Natus's  wife  waa  then  lying  there  upon  a  hay- 
bed.  He  will  fix  the  precise  day  by  a  very 
particular  drcomstanoe,  in  which  he  will  be 
confirmed  by  another  witness. 

John  Whiffin,  his  son,  went  with  him  to 
bring  away  the  sign ;  aod  stayed  below  in  the 
parlour,  while  his  father  went  op  ioto  the  room 
for  it 

Three  witnesses  will  be  produced  to  prove 
their  lopping  trees  by  the  side  of  Bli-s.  Wells's 
boose  on  the  8th  of  January ;  and  at  that  very 
time  they  bad  some  conversation  with  two 
women,  Virtue  Hall,  and  Sarah  Howit,  another 
witness,  then  looking  oat  at  the  window  of  this 
very  room,  where  the  defendant  ia  supposed  to 
have  been  confined.  And  the  time  of  their 
lopping  these  trees  will  be  fixed  also  by  a  fifth 
witness  to  this  fact. 

Such  of  these  witnesaea,  as  have  beea  in  the 
workshop,  will  give  you  theaame  account  of 
it,  as  yon  will  find  by  the  other  witnesses  to  the 
former  head  of  evidence.* 

After  proving  the  defendant  peijured,  not 
only  with  regard  to  the  person  whom  she 
charged  with  having  robbed  her,  bikt  alao  aa  to 
the  place  in  which  sne  swore  she  waa  confined ; 
we  ahall  need  an  apoloiry  for  proceeding  fiir- 


But  to  cat  eff  all  pretence  for  eXcuse, . 
we  shall  beg  leare  in  anotner  instance  to  shew 
the  defendant's  guilt,  by  her  own  testimony.  In 
her  evidenoe  at  the  Old-Baileyi  aet  forth  in 
tlua  indictment,  ahe  awore  that  she  drank  up 
all  the  water  in  the  pitcher,  about  half  an  hoar 
before  the  tune  of  her  eacape.  Before  Mr.  Al- 
derman Chitty  ahe  swore  that  she  dul  not  drink 
it  aU»  butiOBieef  itnnaoMd  in  the  pitcher 
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when  sfie  came  tiwiy.  Bat  in  an  ififohnation 
she  made  before  Mr.  Fielding,  a  iustice  of 
peace  for  ftliddlesex,  (whrch  we  ahall  produce 
Ibr  this  purpose)  6b e  ffwore  that  she  had  drank- 
lip  all  the  wat^r  on  the  Friday,  and  so  had  not 
a  drop  to  drink  from  that  time  till  the  Monday, 
on  wliich  day  fihe  e<;caped.  The  pain  of  thirst 
has  been  felt  by  almost  every  one,  at  some  tinit^ 
or  other ;  and  whoever  has  endur^  it  for  three 
days  and  nights,  will  be  sure  to  remember  it  as 
long,  as  he  fives. 

These  seir-coatradictions  therefore  could  not 
arise  from  mere  mistake ;  except  only  it  was 
forgetting  at  one  time,  wha^  she  had  sworn  at 
another.  A  liar,  says  the  proverb,  should  have 
.  a  good  memory.  But  he  iNrho  Is  resolved  to 
speak  truth,  needs  take  no  pains  to  recollect  in 
what  Manner  he  had  told  his  story  before. 

Gentlemen,  to  all  this  evidence  we  shall  add 
two  circumstances,  which  yott  may  possibly 
6iink  wortli  your  attention.  Soon  after  the 
defbnda\it*s  supposed  return  to  her  mother,  she 
was  visited  by  a  midwife,  who  Was  an  old  ac- 
duiuntance;  to  whom  the  mother,  in  the 
daughter's  presence,  related  the  whole  story. 
The  midwife's  cdriosity'took  plac6  of  h<?r  pity, 
and  she  dedred  to  see  the  shin  which  the  de- 
fendant was  supposed  to  ha?e  worn  for  a  month. 
The  observations  made  upon  it  will  best  become 
the  witness  herself  to  tell  you.  They  lead  to 
mtS|)eef  Slrongly  that  it  had  not  been  worn  so 
long  as  was  pretended.  On  the  contrary,  it 
looked  as  clean,  as  if  it  had  n6tbeeh  worn  three 
days. 

The  other  circumstance  is  a  striking  one. 
After  the  conviction  of  Squires,  there  was  a  re- 
examination of  the  case  before  the  late  lord- 
inayor,  in  order  to  pave  the  way  to  the  throne 
for  mercy,  which  proved  effectual.  The  de- 
fendant was  present  at  that  inquiry,  and  the 
bed-gown  which  she  pretended  to  have  Uken 
out  of  the  workshop,  as  also  the  pitcher,  were 
both  produced.  She  was  very  desirous  of 
taking  them  with  her,  which  my  lord-mayor 
pbjected  to,  and  propo«eJ  that  they  should  be 
deposited  in  some  public  place  to  be  seen  by 
^v  body,  because  they  lAight  possibly  lead  to 
A  discovery.  What  induced  the  defendant  to 
llie  so  exiremely  anxious  for  the  possession  of 
thi!;^  tattered  bed-gown,  and  broken  pitcher,,  is 
^trd  to'^  c^J  V  i/ut  she  was  so  much  bent  upon 
it  ihi^*  she'  unwarily  claimed  a  property  in  the 
b^d^gowii,  an .•*  »»w.  l^  was  her  mother's.  If 
U  wis  her  mt;ibfe7<w*d.|fown,  how  did  U  get 
to  Mrs.  Wells's?  -  ,         r  •!.        • 

This,  gentlemen,  j«  ttrf  l»»*Of«  ^^  t^«  evi- 
dence we  have  to  lay  bdbrtf  yoot  pnon  the 
weiglit  of  which  there  can  be  uo^om  but  you 
will  find  the  defendant  guilty. 

Mr.  Wiila.*  I  am  counsel  in  thi^casefbf 
fhe  crown;  anil  though  I  icannot  help  feeling 
^me  concern  for  Ihe  unhappy  aituation  of  the 
Brisoner  at  the  bar,  yet  I  own'  1  rmiee,  for  the 

•  In  1766  Solacito^  Gefleral^  in  17Q7  a 
Judge  of  B.  R.  4         . 


sake  of  ttuth,  and  tor  the  akke  of  thfe  tetuded 
multitude,  that  this  matter  is  at  l^hgth  to  r^ 
celve  the  most  solenin  and  impartial  examina- 
tion. For,  in  ^hat  light  soefer  ^e  cobkider 
the  prisoner's  history  bf  herself,  either  at  a 
gross  imposition  on  the  world.  Or,  M  others 
would  have  it,  a  wonderful  and  mlraCulooft 
truth  ;  mdst  Certainly  it  is  a  fiH  about  which 
mankind  have  been  tkiach  divided,  which  haa 
been  the  cause  of  great  uneasiness  and  dlStfM- 
tlon  in  this  country,  and  concerning  which  the 
minds  of  the  people  oug^ht  to  be  qui6t6d. 

Nor  can  we  wonder  M  these  disstoti^na 
among  the  populace,  whto  hnany  abib  and 
great  magistrates  bav6  ^bgag^d  in  this  dis- 
pute ;  some  of  whom'  have  with  irhtX  #artntlk 
and  eagerness  declared  themselves  implicit  b^ 
lieven  of  this  smaziog  itory,  whilst  Others  hkVe 
looked  upon  Elizabeth  Canning  at  the  taiott 
vile  and  abandoned  impostre^. 

I  do  not  mention  this  v^ith  an  Intent  to  lhr6W 
reflections  on  the  patrons  of  either  side  of  tba 
question ;  the  wisest  of  men  have  been  de- 
ceived, nor  will  it  be  any  imputation  bn  their 
character,  that  they  have  been  ib  $  unlesi 
there  is  any  reasoi^  tor  ConJectUflng,  that  either 
through  partiality,  brejudiee,  6r  other  itili 
worse  motives,  they  nave  wilfully  shut  their 
eyes  to  the  truth. 

Far  is  it  frooi  me  \6  insittu&te  that  any 
thing  of  this  sort  has  happened  in  the  ptt^ht 
instance:  I  verily  believe  that  the  fountain  of 
justice  in  this  kingdom  hlis  Aowed,  through 
all  its  channels,  unstained,  Uncorruptbd,  and 
clear  from  all  manner  6f  pollution.  1  hone 
that  those  who  have  sat  bnder  his  m^jeety^ 
commisnon  of  the  peace,  have  acted  merely 
and  singly  in  that  capacity,  and  have  hot  de- 
scended from  the  dignity  of  magistraey,  to  be- 
come advocates  for  either  parly.  But  he  that 
as  it  will,  it  is  not  our  dut^,  as  counsel  for  th^ 
prosecution,  to  take  notice  df  collateral  ctr- 
cumstances  or  extrajudicial  behaviour  in  any 
one ;  it  is  oUr  business  only  to  ley  the  plirticu- 
lars  of  the  charge  against  the  (Prisoner  before 
you ;  and  if  the  weig;ht  of  evidence  k^peaHl 
clearly  to  be  on  the  side  of  the  Crowo,  I  do 
nut  doubt  but  that  the  truth  Mtl  be  irrebi^ible, 
and  that  we  shall  have  your  Vef diet  fo^  th<b  con- 
viction of  the  prisoner. 

And,  gentlemen,  the  prisoner  stands  indicted 
of  one  of  the  mostheinbus  of  crimes ;  aji  eh- 
deavour,  by  wilful  andooitupt  forswe^og  her- 
self, to  Uke  away  the  life  of  a 'guiltless  person ; 
and  without  aggravation,  in  the  blaCk  cata- 
logue of  offeuces,  I  kno^  not  otte  of  a  deeper 
dye.  It  is  a  perversion  of  the  laVvS  of  her 
country  to  the  worst  of  purposes ;  it  ift  Wrest- 
ing the  sword  out  of  the  hands  6f  jtistiee  to 
shed  innocent  blood. 

Iiet  us  reflect  a  moment  bn  the«  sad  d&tad- 
irophe  which  mi^ht  bate  ensued.  On  her  e'vt- 
(I'^Tice  Mary  Squires  was  condemned  to  be  eke- 
cuteu  ^'^^  ^^^  suflered  the  judgment  oT  Iha 
law  bat  ^OT  the  wisdom  and « clemency  of  hib 
matesty  .ev^^  oarelul,  ever  tender  of  the  lives 
cfSiorUiameaTxeil  ofbisjjibjacti.    fiuiiagr 
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the  apiplicftlSott  that  waft  madfe  t<i  tbeibrone  fov 
oi^rey,  tKd  Ihe  prisoner  abate  augbt  of  bter  re- 
^nttnent  aguiDat  tbe  utihappy  t6ntict  ?  No ; 
ber  cruel  hekrt  neter  in  the  least  relented.  Ood 
forbid,  tlmt  the  measure  she  baa  meted  afmth(>r, 
sbouM  this  6ky  ht  tveasured  to  b^r  tgpEiitt ! 

Wbeo  fthittk  of  the  age  of  tbe  prisoner  at 
tlie  bar,  aearc^ly  yet  abo?e  nioeteto  yean  old, 
I  cao  hardly  'persttade  myself  that  hn(n|aii  oa- 
(ure  could  80  early  attain  to  auch  a  pitch  of 
wickednesa :  htll  when  I  attend  to  tfi6  tery 
stroQjgr  and  coiitiocing  proofs  we  have  to  pro- 
duee  agfainst  ber,  t  miisft  gite  up  my  reason  10 
ftiy  incredulity,  If  1  any  longer  doubted,  wbe- 
tli^r  she  was  goilty  or  not. 

And,  gentlemen,  tbe  whole  we  bare  to  lay 
before  voo  in  Support  of  this  heavy  charge,  will 
AUuraHy  arise  under  one  or  other  of  thesis  Con- 
iMerations:  the  numberless  inconsistencies. 
Sod  even  coi)tra4}c)ioos  of  herself  in  her  own 
evidence,  as  tak^  at  different  times  before  dif- 
ferent magistrates:  tlie  improbability^  of  her 
Aory :  the  testimony  of  a  tnuttiinde  of  wit- 
nesses of  credit  and  character,  wlio  contradict 
her  materially  in  almost  every  circotnstunce 
bbe  has  related. 

And,  geot\€ifievi,  in  Order  to  tnftteyon  sensi- 
ke  bow  freq[uent1  V  Canning  has  varmd  kn  her 
Own  account  of  tteSe  facts,  it  i^  be  neces- 
Aty  to  infbrcn  yon  that  she  has  been  e^toined 
on  oath  four  several  times.  On  the  SlSt  of 
January  before  ftldernian  Chitty,  trhen  a  wur- 
irsQt  was  ^rrsinted,  for  the  apptehendkig  Mrft. 
Wells ;  on  itie  1st  of  Fehmsry  before  justice 
tasbmaker,  after  she  liad  been  down  at  En- 
fieM-Wash ;  on  the  nh  of  February  before 
\Qakt  Fielding  ;  and  on  \\kt  Sist  of  February 
)tt  tbe  triiit  of  Quires ;  im  which  tart  erami- 
oalion  we  b&ve  assigued  idle  peijmries  men- 
tioned in  ihfe  indictment. 

In  IrSctng;  her  through  these  several  eicami- 
nations,  We  shall  hav^  an  '  opportunity  of 
discovering  what  variations  fVom  time  to  time 
there  are  in  lier  story,  whitt  new  circnmMan^es, 
supplements,  or  emoetlisbments  were  added  to 
ber  first  relation  ;  abd  then  we  shall  he  able  to 
jadge  impartially  whether  all  these  are  recon- 
cileable  Witli  truth. 

Befolre  a^UMrman  Chitty  her  evidence  was 
irnnply  this  ;  that  she  was  robbed  by  two  taen 
io  MoOrMils  of  her  money,  hat,  i^own,  and 
cap :  that  there  she  received  a  blow  on  her 
head,  which  stunned  her,  bat  did  not  so  far 
deprive  lier  of  her  senses,  hut  that  she  retneoi- 
hers  her  being  afterwards  Carried  through 
Bt8bo|iSgate-street:  Aat  she  then  wHs  dragged 
to  mother  Wells's,  and  there  stHpt  of  her 
ttaysi,  and  because  she  would  nt>t  go  roeir  Way, 
(as  it  is  termed)  confined  in  a  httle,  square, 
dailc,  or  ctailuSh  room,  whfch  hsA  nothing  in  h 
Dtft  an  old  gratie,  an  old  table,  n  Stool  or  two, 
and  some  pictures  -over  the  chimney:  ih&t 
(here  were  four  or  five  pieces  of  bread  and  some 
water,  on  which  she  4ived  till  she  made  her 
escape ;  and  ttiat  she  ^y  aD  the  time  on  tbe 
bare  boards :  that  she. got  out  of  the  Window  on 
asoiall  abed  of  boards  or  pedt-hou^y  down 


which  she  sHd,  hHvIng  clothed  hemtif  Irhh  an 
old  bed-gown  snd  handkerchief,  which  she  took 
firom  the  gmte. 

This  is  the  Short  acoonnt  she  gave  at  first 
before  the  alderman,  for  her  story  had  not  tlien 
received  half  its  decorfttTOus.  Tbe  circum- 
stance of  her  being  subject  to  fiu  was  not  fben 
mentioned :  no  hint  of  any  gy psey's  being 
concerned,  mtich  less  any  description  of  Mary 
Squires,  the  most  remarkable  woman  in  Ym 
person  that  ever^  perhaps  existed:  not  a  word 
Of  any  hay  being  in  the  room  ;  though  it  ap- 
peared, on  her  combg  down  to  Enfield,  that 
there  was  above  half  a  load,  which  had  been 
laid- in  the  summer  before.  Let  any  one  then 
believe,  If  they  can,  that,  dut-ing  her  long«on« 
finement,  she  could  ovei^ook  such  a  quaMity  of 
hay,  and  conthiue  night  after  night  to,  Uke  op 
ber  hard  lodging  on  the  hare  boards ! 

In  her  examination  before  justice  Tashtnafcer, 
her  story  receives  several  new  hnprovements. 
She  had  seen  Mrs.  Wells's  little  work^ionse, 
so  now  drops  the  unfottnnate  circumstance  of 
its  being  a  little  s)]t^are  room :  had  she  ever 
seen  it  before,  i^e  Cfkild  not  have  so  described 
it.  She  now  recollects  more  particalan  of 
what  the  gypsey  said  to  her :  that  she  pre- 
mised her,  if  she  woold  go  their  ^ay,  she 
should  have  ^e  dOlhes  enough.  This  attack 
(if  it  deserve  the  name  of  an  attack)  on  the  poor  . 
innocent  girl's  vh-toe,  was  a  proper  sulge^  to 
excite  the  compassion  of  the  public,  and  m 
pretty  use  was  made  of  it  in  the  several  wdv»* 
tisements,  which  wereprhited  at  that  time,  to 
raise  subscriptions  for  her. 

She  now  swears,  that  dfter  she  c«tte  to  Mrt. 
Wells's,  a  man  unknown  to  herteok  away  her 
cap.  This  expres^  contradicts  her  former 
evidence,  in  whfch  she  s^s  she  was  r(d)bed 
of  her  cap  in  MoorliiMs.  *  She  now  introduced, 
for  die  Brift  thne,  the  circumnance  of  the  fa- 
mous hroVen- mouthed  blad&  pHdher,  on  the 
wsiter  In  which,  and  woroe  pieces  of  twead,  she 
lived  tin  the  Wednesday  before  she  marie  her 
escsFpe,  when  the  inliole  was  consdmed.  No 
wonder  ahe  could  now  describe  the  pitcher, 
which  was  aftfony  conveyed  into  the  work- 
shop by  her  friend  Adamson  hef<nT  her  arrird 
at'Enlield-Wash. 

As  to  the  c'nrcamstamse  of  her  provirion  tast- 
ing her  only  tin  Wednesday,  ittieiiber  agreea 
with  what  rihe  afterwards  sworetpefore  jtittice 
Fielding,  nor  with  her  evidence  on  the  trhd  nf 
Mary  H|uires.  Troth  is  always  tniosistemt,  hrtt 
Tkl^ood  and  fitftion  most  he  judged  hyaoti>ther 

criterion.  

We  are  now  come  to  her  exammation  kenn^ 
jcHftice  Pidlding  : ,  1  know  tiot  ihrrough  •whrt 
medium  they  were  conveyed,  but  she  had  t«r- 
Tainly  flien  received  some  new  ligtrts,  and  leia- 
linitwy  more  learned  and  at'tftA  in  the  tosmiet 
of  her  t«'tlingtier  story.  Thetnen,aheaw«wi^ 
in  MoorfielOs  fblooioosly  and  violeiftly  todk 
from  her  a  shaving  liat.  Bkc.  These  worAs, 
*  feloniouidy  and  vidlertly,'  are  ntftthe  expm- 
slons  df  a  poor  Iflitentte  girl,  faAia|tt'ffaey  nte 
the  ^ggestina  of  her-eoGdtor. 
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81m  now  swears,  that  tbe  blow  id  BtoorfieMs 
Ibiew  her  into  a  fit,  which  dq>rived  her  of  her 
senses ;  and  that  she  was  used  to  hare  fits, 
wfaicb  lasted  six  or  sefen  hours.  'This  was  an 
vseful  and  necessary  embellishroent  of  her 
story,  as  a  fit  accounted  much  more  naturally 
for  a  six  hours  insensibility,  than  a  blow  which 
only  stunned  her  could  do.  That  on  her  reco- 
very she  found  herself  iu  a  high  road,  but  that 
she  was  so  intimidated,  she  durst  not  call  out. 
H  was  proper  to  giro  a  reason  for  not  doing 
what  any  body  in  her  circumstances  naturally 
would  ha?e  done.  I  own  )  always  admire  and 
suspect  an  aflidavit,  which  assigns  a  reason  for 
e? crv  thing  which  is  sworn  in  it. 

She  then  swears  she  was  shofed^into  a  back 
room  without  any  furniture  at  all  in  it.  I  will  not 
dwell  on  this  trivial  mistake  in  her  account ;  and 
vet  sorely,  io  the  imagination  of  a  girl  who  had 
bad  her  education  at  an  alehouse,  stools,  tables, 
mad  pictures,  would  bp  deemed  furniture.  But 
it  is  material  to  observe,  she  now  says,  that  on 
Friday,  and  not  Wednoday,  she  had  consumed 
nil  her  bread  and  water.  -  This  alteration  of  her 
evidence  from  Wednesday  to  Friday  must  have 
its  design :  weak  anil  ill  as  she  was,  could  she 
have  been  able  io  walk  from  Enfield  to  Lon- 
don 10  less  than  six  hours,  which  is  eleven 
iniles,  if  she  had  received  no  sustenance  fbr 
five  days  before?  Whereas  shortening  the 
time  of  her  being  without  any  refreshment, 
took  oiT  a  good  deal  from  the  improbability  of 
Ibis  part  of  her  story. 

Jo  ber  evidence  on  the  trial  of  Mary  Squires, 
she  adds  still  some  new  eurcumsUnoes.  She 
•ays,  oo  ber  recovery  from  b^  fit,  she  found 
b^self  in  a  great  road,  where  there  was  water. 
This  addition  was  not  without  some  view,  and 
I  think  there  is  no  difficulty  in  finding  out 
what  it  was.  It  supplied  toe  world  with  a 
reason,  why  she  and  her  friends  at  first  di- 
rected their  inquiries  towards  Enfield-WaAh. 
A  barrel,  saddle,  basoD,and  tobacco- mould,  are 
BOW  recollected  to  have  been  in  the  room : 
strange,  we  should  never  hear  any  thing  of 
themnefore! 

She  now  swears,  she  bad  not  drank  all  the 
water  till  about  a  quarter  of  an  hour  before  she 
escaped.  This  amendment  of  her  evidence  was 
with  the  same  intention  as  the  former  altera- 
tion from  Wednesday  to  Friday ;  that  is,  to 
lessen  the  imorobability  of  her  bemg  able  to 
walk  from  Enneld  to  town,  whboutobce  stop- 
ping to  take  the  least  refreshment. 

liiese  are  some  of  the  most  {flaring  contra- 
dictions in  her  own  evidence,  which  must  strike 
•very  body  who  reflects  that  these  were  parti- 
culars in  which  she  could  not  err  either  through 
fbraetfolness  or  mistake ;  I  will  not  say  more. 

Bat  to  this  we  may  add  the  improbability  of 
her  whole  story,  which  is  as  it  were/e/b  desef 
at  least,  it  issuch  a  tale  as  requires  the  strongest 
|>roof  in  the  worid  to  compel  os  to  believe  on^ 
tittle  of  it.  The^two  ruffians  to  continue  with 
ber  half  an  hour  in  so  public  a  nlace  as  Moor- 
fieldif  Md  though  it  was  so  early  in  the  even- 
ing, (an  boGday-eveniog  too)  yet  when  she  I 


screamed  out,  for  nobody  to  bear  ber !  bat  why 
first  rob  her,  and  atlerwards  kidnap  ber  f  Was 
it  their  design  to  rob  her  only  ?  or, '  to  rob  ber, 
and  aflerwards  carry  her  where  (in  thegrpsey 
language) they  hoped  they  should  oblige  hereto 
go  their  way  r  If  a  robbery  only  was  ^signed, 
would  they  bave  carried  with  them  the  strongest 
evidence  of  their  guilt?  If  their  purpose  was 
only  to  add  this  poor  giri  to  the  herd  of  wicked 
wretches  at  mother  Wells*s,  what  reason  was 
there  to  begin  their  sedocement  with  a  rob- 
bery r  At  tme  kind  of  houses  a  young  woman 
may  be  easily  stripped  of  her  money,  and  yet 
no  robbery  committed :  mother  Welb  might 
soon  bave  made  herself  Canning^s  cash- 
keeper,  without  the  aid  of  a  blow  to  stun  her, 
or  the  terrors  of  a  case-knife.  If  her  murder 
was  intended,  why  not  have  done  it  on  the 
road  ?  Why  not  on  her  first  arrival  at  Enfieli- 
WasbP  Why  was  she  supplied  with  any  bread 
and  water  at  all? 

Her  fit  likewise  is  of  the  marvelkius  kind ; 
it  continued  on  her  near  six  hours ;  went  away 
in  an  instant ;  and  though  she  wssnaed  to  have 
fits  on  any  fright,  yet  she  never  bad  another 
during  ber  long  and  terrifying  confinement. 
How  amasiog  this  !  What  f  a  girl  used  to  fits 
on  frights  not  have  a  fit  for  a  month  to|fethec. 
when  she  migiit  naturall;^  expect,  during  all 
that  time,  every  next  minute  would  be  her 
last! 

But  let  OS  now  Ibllow  this  wonderful  ^iii  to 
Enfield ;  not  forgetting  one  very  extraordi- 
nary cnrcnmstance  in  her  evidence  before  the 
alderman,  that  though  she  was  stunned  in 
Moorfields,  yet  she  remembers  aflerwarda  her 
being  carried  through  Bishopsgate-street.  Is  it 
credible,  on  her  oomingthitber,  that  the  gypsey, 
an  artful  procuress,  hackneyed  in  the  ways  of 
women,  sboold  only  slightly  ask  her  to  go  th«r 
way,  and,  because  she  faintly  said  No,  should 
ffive  over  all  further  attempts  ?  Was  this  acting 
uke  the  president  or  lady  abliess  of  such  a 
boose  as  mother  Wells's  ?  Wss  this  any  proper 
trial  of  tlie  prisoner's  virtue  ?  I  hope,  for  the 
honour  of  the  female  siex,  that  there  hardly 
ever  was  a  young  woman  not  above  eighteen 
years  of  sge,  who  did  not  say  No,  once  at  least, 
especially  if  solicited  by  an  ugly,  old  decrepid 
bag.  And  yet  this  faint,  this  half-consenting^ 
no  refusal^  is  the  only  reason  given  for  her 
long  and  barbarous  confinement.  Her  confine- 
ment !  To  what  purpose  was  it  ?  What !  starve 
a  young  woman  out  of  her  virtue  ?  Rich  food 
and  strong  liquors  may  do  much ;  but  bread 
and  water,  cold  and  hunger,  are  not  apt  to  in- 
flame the  passions. 

This  bread  and  water;  a  broken  pitcher  of 
water,  and  just  twenty-fbvir  pieces  of  bread, 
about  equal  to  a  quartern  losf ;  before  alder- 
man Chitty  these  twenty-four  pieces  were  not 
above  four  or  five.  But  be  tbey  more  or  less, 
when  waa  the  pitcher  of  water  and  these  con- 
veyed into  the  room?  Was  there  any  expecta^ 
tion  of  sncb  a  guest  ?  No.  Were  tbey  carried 
in  after  Canning  ci^e  thither,  and  before  she 
wiui  shoved  into  the  worlnhop  ?  There  was  not 


317] 


;/5r  WilftJand  Corrupt  Perjury. 


A.D.  !7M- 


[»18 


time  «noagh  to  make  such  a  paiticnlar  t»rovi- 
tion.  As  to  the  lappotition  that  they  might  be 
eooTeyed  into  the  room  after  Canning  was 
there,  the  beraelf  expressly  swears,  that  no- 
body came  into  the  room  from  the  time  of  her 
being  shot  up  till  she  made  her  escape.  Virtue 
Hall  indeed  in  her  informatiod  says,  thai  the 
pitcfacr  of  water  was  conreyed  in  there  afWr- 
wards ;  but  I  shall  lav  her  evidence  out  of  the 
esse,  especially  as  she  is  in  this  circumstance 
absolutely  contradicted  by  .the  prisoner. 

But  baring  mentioned  Virtue  Hall's  name,  I 
ssnnot  help  taking  notice  of  an  argument  1 
ba?e  faeanf  in  favour  of  the  prisoner's  iono- 
eeoce,  which  is  this,  That  Cannioir  and  Virtue 
Hall  were  never  together  before  Virtue  Hall's 
cxaaiiiiatiooy  and'  yet  they  agree  in  almost 
efsry  drcnmstance  of  the  storv,  and  there- 
fore Canniogf's  e?idence  must  be  true.  But 
the  ans^cer  to  this  is^a  very  easy  and  ob- 
vious one.  It  does  not  at  all  appear,  but  that 
Caonhigand  Virtue  Hall  were  together  before 
Virtue  Hall's  examination ;  at  least,  it  is  cer- 
tain they  mi^ht  have  founds  out  some  means  of 
eommuoicattng  their  sentiments  to  each  other, 
which  wonid  answer  the  same  end.  It  is  very 
remarkable,  that  Virtue  Hall's  confession  was 
sot  taken  at  first  (for  what  reason  1  know  botr) 
vnj  toce  before  justice  Fielding.  She  was 
sent  out  of  the  room  to  retire  with  her  solicitor, 
vbo  wu  also  Canning's  solicitor :  her  infor- 
mation was  reduced  into  writing,  and  was  rwo 
boars  in  preparing.  Af^  this,  what  mighty 
wonder  is  th«re,  that  when  she  came  into  the 
JQfttice's  presence  again,  she  should  refieat  her 
ieasoo  without  the  least  hesitation  ? 

But  to  pursue  the  train  of  improliabil ities :  was 
it  not  strange,  that  Canning  should  subsist  so 
long  on  so  small  a  quantity  of  bread  and 
water;  four  weeks,  wanting  only  a  few  hours? 
Sliaoger,  that  she  should  husband  her  store  so 
Well  as  to  have  some  of  her  bread  let),  accord- 
ing to  her  first  account,  till  the  Wednesday ; 
according  to  her  last,  till  the  Friday  before  she 
made  her  escape;  and  that  she  sbonid  save 
tome  of  her  miracukms  pitcher  till  the  last 
day?  Was  the  twenty*fourtb  part  of  a  six- 
penny loaf  a-day  sufficient  to  satisfy  her  hun- 
ger ?  If  noC«  why  should  she  defer  the  imroe- 
aiate  gratification  of  her  appetite,  in  order  to 
make  provision  for  a  precarious  uncertain  futu- 
rity? Shall  we  suppose  some  revelation  from 
above  in  favour  of  one  of  the  faithful  ?  Perhaps 
an  angel  from  heaven  appeared  to  this  mirror 
of  modem  virtue,  and  iotomied  her,  if  she  eat 
above  one  pieoe  of  bread  a  day,  her  small  pit- 
tance wo«ld  not  hist  her  till  the  time  she  was  to 
make  her  escape.  Her  mother,  we  know,  is  a 
fcry  cmhosiastical  wonaan ;  a  ooosolter  of  con- 
jurors ;  a  dreamer  of  dreams ;  perhaps  the 
daughter  dreamed  also  what  was  to  happen^  and 
<o,in  obedience  to  her  vision,  would  not  eat  when 
she  was  hungry,  nor  drink  when  she  was 
thinty.  However  that  was,  I  would  risk  thn 
event'oftlie  prosecution  on  this  single  drcnm- 
stance,  that,  without  the  interpositioa  of  some 
pretcrnatorsl  cause,  ttts  eoiUtoot  of  the  jpii- 


soner's  mnst  appear  to  exceed  all  bounds  of 
human  t  --•--•'-»  -- 


That  she  should  have  no  evacuations  except 
by  urine,  is  another  strange  circumstance^ 
which  decorates  this  romantic  giri's  story. 

But  another  thing ;  how  came  she  to  make 
her  escape  so  eadly  at  last,  and  yet  never  hefore 
once  attempt  it?  Were  these  dragons  always 
on  the  watch  ?  Surely,  if  they  sat  up  all  night, 
they  must  sleep  in  the  day-time,  sind  the  jp* 
soner  tells  yon  the  house  was  then  very^  ^uiet. 
£ven  the  evening  she  made  her  escape,  it  must 
astonish  us  to  find,  that  a  giri,  who^  had  been 
kept  so  king  without  her  proper  nourishment, 
should  stop  no  where  on  the  road  to  take  the 
least  refreshment,  though  she  passed  by  se- 
veral houses,  and  met  several  persons. 

But  these  wonders,  if  po^Ue,  will  grow 
more  and  more  wonderful,  when  we  come  next 
to  examine  the  place  of  her  supposed  imprison- 
ment. This  room,  what  was  it  but  a  weak 
erection  of  kth  and  phuster?  cracks  and  oran^ 
nies  innumerable  in  the  sides  of  it,  and  the 
whole  building  so  slight,  that  a  boy  of  ten 

J^ears  old  might  in  an  hour's  time  have  demo* 
ished  an  V  part  of  it.  The'  window  towards  thd 
east  neitner  boarded  nor  fastened ;  but  threer 
feet  from  the  floor,  and  but  nine  from  the 
ground.  The  casement  so  large,  that  a  very 
ifat  man  might  have  got  out  of  it;  so  little  a 
way  from  the  g;round,  that  a  child  might  have 
slipped  down  without  hurting  himself.  And 
yet  in  this  cage,  with  the  door  open,  was  this 
extraordinary  giri  confined  for  a  month,  with- 
out once  trying  to  get  out.  The  story  indeed 
is  all  of  a  piece,  it  is  all.witchorall  and  en- 
chantment. 

But,  if  she  was  afraid  of  breakiuff  out,  why 
should  she  not  call  out  of  the  window  tor  as« 
sistance  ?  It  was  near  at  hand ;  the  Hertford- 
shire road  was  not  above  stxtf  yards  from  tlie 
north  window,  and  she  frequently  saw  thoL 
coachman  pass  by,  who  used  to  drive  her  for- 
mer mistress.  Besides  this,  there  is  a  little 
lane  directly  under  that  window,  which  was 
used  every  miiming  and  night  by  the  farmers 
and  their  servanto,  who  went  that  way  with 
their  cattle  to  the  marshes.  There  is  likewise 
a  pond  pot  above  seven  or  eight  yard#from  the 
wmdow,  where  the  townsmen  watered  their 
horses,  and  in  firosty  weather  it  was  a  sliding- 
plaoefor  all  the  boys  and  girls  in  ^he  village. 
Had  she  made  the  least  alarm,  there  were 
many  ready  to  have  come  to  her  assistance ; 
but  we  hear  of  no  endeavours  of  this  kind: 
May  be,  the  gypsey  had  put  a  spell  upon  her  I 

But  perhaps  I  am  talkmg  of  impossibilitica 
to  persons,  whose  credulitv  is  great  enough  to 
bebeve  whatever  is  artfully  told  them,  how 
moustrons  and  absurd  soever  it  may  be  in 
reality.  I  know  the  present  age  to  be,  io 
some  respects,  a  very  credulous  one.  Mr. 
Davv's  story  of  e  flyiUg  man  nught  now,  for 
aught  I  know,  be  credited ;  it  is  not  long  sittoe 
the  bottle  hero*  drew  after  himu  numerous  at- 

•  This  alludce  to  %  tomnssetioB  which  «w 
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UndMoe;  UAs  hmAM  likewise  has  hikl  btr 
admirera  and  protectors ;  but,  for  my  owo  part, 
I  would  as  aoon  MioTe  aUber  of  thoaa  aftorieSy 
as  hen,  wbioh  is  aqually  incredible* 

But  shoald  these  improbahiUties,  I  wight 
ahoest  say  impossibilities,  find  crsdit  with  you ; 
y^  sorely,  gentlemen,  you  cannot  be  totalljr 
inattditife  to  the  testimony  of  aef oral  persons 
of  credit  and  cbaracler,  who  contradict  the 
]Nrisooer  in  almost  e? ery  circamatance  of  h^ 
narratife. 

Aa  to  her  description  of  the  vpom,  what  sey 
Mr.  Nash,  Hagne,  Aldridge,  and  Hr.  White 
the  sheriff's  officer?  They  will  give  you  such 
an  acQonnt  of  it,  as  must  aoiave  you.  The 
three  first  were  her  friends»  who  went  down  to 
Enfield- Wash  on  the  1st  of  February,  with  her 
waster  Mr.  Lyon,  to  assist  in  this  notable  dis- 
eof  ery ;  they  will  gtre  you  the  reasons  why 
they  ba?e  notoootinued  to  be  her  friendi:  that 
the  room  Canning  fixed  upon  as  the  pisce  of 
her  eottfiaement,  was  a  long,  light  rooo^  not  a 
little  dark,  square  one :  tl\at  the  dimeosiona  of 
it  wen  abore  thirty  long,  and  only  abou(  nine 
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well  known  at  the  time  when  this  trial  occur- 
red, and  of  which  the  following  ^oount  was 
5aUished  in  the  Gentleman's  Mi^^azine,  for 
anuary  1749  : 

<<  Monday  16. 
"  A  person  advertised  that  he  would,  this 
evening,  «k  the  Theatre  in  the  Bay -market, 
play  on  a  common  walking-cane  the  music  of 
ever^  instrument  now  u8ed,vto  surprising  per- 
fection ;  that  he  would,  on  tlie  stsge,  get  in(o 
a  tavern  quart  bottle,  without  fquivocatioii; 
and,  while  there,  sing  several  songs,  and  suffer 
any  spectator  to  handle  the  boUle ;  that,  if  any 
spectators  should  come  masked,  he  would,  if  re* 
.  quested,  declare  who  th^y  were  |  that,  in  a 
private  room,  he  would  produce  the  r^preseota* 
tton  of  anjT  person  dead,  wiH#  which  the  party 
requesting  it  should  converse  some  minutes  as 
if  alive,  &c«  to  begin  half  after  6. 

'*  Accordingly  a  great  oompsn^  came, 
waitea  till 7  o'clock;  then  growing. impatient 
and  noisy,  a  person  cane  "before  Sie  curtain, 
and  declared,  that  if  the  performer  did  not  ap- 
pear, the^oney  should  be  returned ;  one  in  the 
pit  then  crving  out,  *  For  double  prieas  the 
conjuror  will  go  into  a  pint  bottle,'  a  tunmlt 
heffan,  and  a  person  in  one  of  the  boxes  threw  a 
lighted  candle  on  the  stage,  the  greatest  part  of 
the  spectators  hurried  out,  and  £e  mob  break- 
ing in,  they  tore  down  the  inside  of  the  honfie, 
and  burnt  it  in  the  street,  making  a  flag  of  the 
curtain,  which  was  placed  an  a  pole  in  the  and- 
die  of  the  bonfire.  DuoAg  this  confusiiw  the 
money,  which  waeaeoured  in  a  box  according 
to  contract  with  4hn  owner  of  the  house,  was 
carried  off.  S^voral  persons  of  high  rank  bcaog 
prasent,  the  pink-iKMsketa  made,  a  good  boaty, 
and  a  gnat  general's  rich  sword  waa  lest,  for 
Ibe  recovery  of  wbkk  a  reward  of  30  goioMa 
iM&advertiiisd« 
/  Cur  in  theatrum  (hoc),  Cato,  severe  ve- 


feet  broad :  that  them  was  a  Itige  anantity  of 
hay  there,  and  an  oM  rusty  fany^bed:  that 
there  wi^  no  grate  in  the  room,  'and  the 
chimney  so  overspread  with  cobwebs,  that  it 
was  impossible  ^ere  should  have  been  a  grate 
there  for  some  months  before :  no  picCufts  over 
the  chimney,  nor  apy  marks  that  there  ever 
had  been  any,  but  in  their  place  an  old  case-i 
ment  joined  to  the  wall  by  cobwebs :  that  therw 
were  in  different,  parts  of  the  room  three  old 
saddles,  a  nest  of  okl  fashioned  drawers,  and  n 
tub  of  pollard  :  that,  on  removing  the  cbetfl  of 
drawers  firom  the  side  of  the  wall,  they  found  *( 
so  affixed  to  it  by  filth  and  nastinesi*  that  they 
are  certain  it  could  not  be  lately  hrouglit  there ; 
that  they  observ.ed,  under  the  pulley  of  en  eld 
jack-line,  a  laige  hole  in  the  wall,  whieb  bad 
communication  with  the  kitcben«  and  ceesn 
maoded  a  view  of  every  tluog  Ihat  was  dcwe 
there.  This  hole  likewise  bad  escaped  Can- 
ning's notice,  though  it  will  be  pvov^  to  have 
been  in  the  same  coition  for  many  y  earn  past. 
That,  Qp  the  most  careful  examinaiidn,  they 
could  not  find  that  there  either  was,  or  ever  baa 
been,  any  shed  or  pent- house,  under  the  north 
window,  or  any  thing  wbioh  could  possibly  he 
mistaken  for  it:  that  the  room  had  a  liglit  ease- 
naeni  in  it,  large  enough  for  a  person  to  gel 
out;  and  thi^t  Canning  being  asked,  why  she 
did  not  make  her  escape  this  way,  said,  she 
believed'it  was  fastened,  but  that  she  had  neves 
tried. 

These  were  the  circumstances  that  staggered 
tUeir  belief;  nor  coiUd  they  account  for  the 
privoner's. remembering  none  of  these  things, 
though,  during  her  long  continuance  there, 
she  had  leisure  enough  to  have  marked  every 
cranny  m  the  room,  and  to  have  counted  every 
nail  in  the  floor. 

These  witnesses  and  others  will  inform  yois 
that  on  her  cM>ming  down  to  Enfield,  ahe  wan 
first  carried  into  the  kitchen,  snd  set  on  thn 
dresser;  and  though  the  door  was  open  wbicli 
led  to  jUie  hay-loft,  yet  she  never  once  inti- 
mated that  this  was  the  place  where  her  slaya 
were  eut .  off,  but  suffered  herself  alWrwards  to 
be  carried  over  the  rest  of  the  house  in  seaick 
of  the  place  of  her  imprisonmeat  These  wit* 
nesses,  and  psrticularly  While,  will  speak  to 
the  busy  officionsoess  of  Scarrat  and  Adamaoo« 
in  pulling  down  the  boards  ol'  the  north  window, 
and  in  conveying  the  pitcher  in  to  this  room  he* 
fore  Canning  came  there ;  and  that  one  ofthena 
was  then  dispatched  to  meet  her  on  the  road,*-* 
with  what  v,iew  one  may  easily  guetSp 

But  in  order  to  give  you  mose  oaavineittg 
proofs  that  Canning  never  was  at  mother 
Wells's  in  the  month  of  Jimnnry»  Fofftune 
Natns  and  J  uiilh  his  wife  will  assure  yen,  that 
they,  lay  in  this  very  room  at  the  time  Uie  pri-^ 
ioner  preleods  ahe  was  thera.  Thia  isct  tbey 
hath  asserted  un  the  1st  of  February,  and  llua 
Ibev  would  have  given  in  eTidencnnn  Soros's 
trial,  if » the  furious  temper  of  the  times  would 
hftvepermitted  them,  wtlbontthebacard  of  thciv 
lives,  lo  hav«  come  into  cunct  and  given  ihsir 
t«aamMiy«    i  waHnovany  vlml  aan  the  uanal 
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of  fraud  and  imposliiiB ;  but  IhiM 
Bttcb  boertaifi,  truth  wiuits  aot  a  party-mob 
to  support  it. 

Another  rer j  remarkable  pieee  of  e?idence 
lo  this  purBoae  is  the  attcstatioD  of  three 
boMSt  day-Ifdworing  meoi  who  on  the  8th  pf 
Jsooary  were  lopping  a  tree  just  oreivupinst 
the  east  window  of  this  room,  sad  saw  Virtue 
Hall,  and  Sarah  Ho  wit  looking  out  of  the  case- 
nMut;  they  had  a  deal  of  chat  with  theseffirls, 
and  in  sport  threw  dirt  at  them :  Sarah  Bowit 
will  eonfirm  this,  who  is  one  of  mother  Wells's 
daughters.  The  time  will  be  fixed  by  John 
Oantril,  a  publican,  who  used  at  that  season  of 
the  vear  to  give  his  neighbours  and  customers 
a  ooid  entertainment. 

One  Ezra  Whiffin  will  tell  you,  he  went  into 
this  workshop  with  mother  wells  henelf  on 
the  17th  of  Jaouary,  to  fetch  out  the  irons  of  a 
sigo>arm  he  had  bought  of  her,  and  that  he 
then  observed  Fortune  Natus's  hay-bed,  at  the 
feet  of  which  by  this  si|p-arm.  His  evidence 
will  be  supported  likewise  by  his  sou's;  tod 
the  time  will  be  ascertained  by  a  note  of  hand, 
which  was  just  then  become  payable,  and  for  the 
discharge  of  which  he  was  going  to  Wormleigh 
to  borrow  some  money.  £zra  W  biffin  will  ao- 
onaint  you  how  lie  came  not  to  be  examined  at 
Marv  Squires's  trial.  1  am  sorry  be  has  so 
good  a  reason  for  his  absence.  If  the  avenues 
which  lead  to  the  seat  of  justice  are  to  be  sur* 
rounded  and  guarded  by  an  inflamed  mob, 
what  security  is  there  for  our  lives  and  proper- 
ties ;  where  is  all  our  boasted  liberty  ? 

Robert  White,  a  poor  labouring  man,  will 
prove,  that  in  the  month  of  January  he  was  at 
mother  Wells's  almost  every  night  in  the  week, 
and  that  he  frequeotly  saw  the  people  of  the 
iamily  go  in  and  out  of  this  room ;  tnough  'tis 
true  he  was  never  in  it  himself. 

John  Hpwit,  and  indeed  all  the  people  who 
were  at  the  bouse,  will  affirm  that  mother 
Wella  kept  bay  in  this  room  for  her  horse,  and 
pollard  for  her  poultry,  and  that  some  one  or 
other  of  them  went  in  there  every  day.  If  all 
this  last  set  of  witnesses  are  not  forsworn,  if 
but  one  of  them  speaks  tbe  truth,  what  must 
we  think  of  ^Canning's  assertion,  that  there 
was  nobody  in  the  room  during  the  whole  time 
she  waa  kept  there? 

Am  to  the  taking  of  the  bed-gown  out  of  the 
grate,  two  gentlemen  of  figure  and  reputation 
vnll  acquaint  you,  that  the  prisoner,  on  her  exa- 
mination at  the  M ansion-nouse,  insisted  upon 
taking  away  the  bed-gown  with  her,  and  said. 
It  was  her  mother's.  If  her  mother's,  how 
could  it  be  foond  at  Mrs.  Wells's,  or  taken  out  of 
the  grate;,  when  there  was  no  grate  in  the  chim- 

OM  Mrs.  Canning's  midwife  will  inform  yon, 
that  the  daughter's  shift,  which  she  nretended 
she  bad  worn  a  month  in  that  nasty  pWoe,  was 
not  dirty  enough  to  have  been  worn  by  a  clean- 
ly person  a  week ;  that  it  wss  not  draggled  in 
the  least,  nor  had  any  s|>ots  of  dirt  on  it.  Some 
other  particulars  yon  will  hear  from  her  own 
■wutby  which  perhaps  may  lead  you  to  gusw 
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what  was  the  prisoner's  employment  during 
this  long  recess  from  the  world  and  her  friends. 
But  if  to  all  these  cuxumstances  we  add  the 
incontestable  proof  we  have  to  produce  of  Mar/ 
Squires  and  her  son  George  and  daughter 
Lucy  being  at  Abbotsbury  on  the  1st  of  Ja- 
nuary, what  opinion  ought  we  to  have  of  the 
prisoner's  veracity?  I^  it  be  remembered 
likewise,  that  this  is  no  new-bvented  story  ; 
for  at  Enfield-Wash,  as  soon  as  the  gypsey 
was  charged  by  Canning  with  having  cut  off 
her  stays  on  the  first  of  January,  she  imme- 
diately answered.  That  can't  be,  for  1  was  at  that 
time  above  a  hundred  'miles  off,  at  Abbotsbury* 
This  fact  of  the  gypsey 's  being  then  at  Abbots- 
bury  will  be  sttested  by  above  thirty  witnesses. 
The  unexoeptionableness  of  their  characters, 
the  amazing  consistency  of  their  evidence,  their 
remoteness  of  habitation,  and  ignorance  of 
each  other,  as  well  as  tbeir  having  no  induce- 
ment to  swear  falsely,  will,  I  am  certain,  not 
escape  your  particular  observation. 

These  witnesses  speak  not  only  as  to  tba 
person  of  Mary  Squires,  but  also  to  the  per- 
sons of  the  son  and  daughter,  who  travelled 
with  her ;  they  conversed  with  them ;  and  se- 
veral of  them  have  known  the  old  woman  for 
many  years  last  past,  which  removes  all  possi- 
bility of  imagining  they  are  mistaken. 

These  witnesses  take  up  the  gypsies  at  South- 
Parrot,  on  tbe  S9th  of  December,  about  eight 
or  ten  miles  beyond  Abbotsburv ;  and  fi^m 
thence  from  place  to  place,  step  By  step,  bring 
them  to  Enfield-Wash,  but  not  till  the  24th  of 
January. 

At  Abbotsbury  they  stayed  from  the  1st  of 
January  till  the  9th,  appeared  publicly,  and 
were  present  at  several  dancing- matches : 
Lucy  had  a  sweetheart  there,  who  accom- 
panied her  part  of  her  journey,  and  waa  aa 
evidence  for  tbe  old  woman  on  her  trial.  The 
time  will  be  fixed  to  a  degree  of  demonstration 
by  the  excise  books,  to  which  Gibbons,  who 
keeps  the  Ship  ale*bouse  there,  referred  himself 
on  his  former  examination.  The  yoony  man 
who  officiated  for  tbe  exciseman  lay  in  the 
same  room  with  Oeoige  Squires,  and  is  now 
sttending  to  be  examined.  A  number  of  little 
circumstances  will  confirm  their  tesfimoay, 
and  leave  tbe  truth  of  it  incontestible.  A 
piece  of  nankeen  left  at  one  place,  a  dead  horse 
seen  at  another,  a  letter  wrote  by  Lucy's  di- 
rection at  Basingstoke,  and  which  will  be  pro- 
duced with  tbe  post-mark  on  it,  are  some  of 
those  unerring  tokens,  by  which  truth  is  al* 
wavs  to  be  distinguished  from  falshood. 

If  the  gypsey  was  at  Abbotsbury  on  the  Isl 
of  January,  God  (I  hope)  will  forgive  tbe 
prisoner,  ftr  she  hss  sworn  that  both  tha 
mother  and  daughter  were  then  at  £nfield- 
Wash. 

After  all  these  contradictions,  absurdities, 
and  glaring  falshoods,  need  I  remsrk  that  the 
prisoner  (conscious  of  her  guilt)  did  not  sur- 
render herself  till  she  was  in  danger  of  an  out- 
lawry? Tike  Jugfiim  fecit  is  by  our  law  con- 
aidered  always  as  a  strong  proof  of  guiit,  and 
Y 
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Ic  allbweil  «s  evMeoce  io  till  crinriiial  profeeu- 
tioDS.  And  now  a  question  may  tie  asked, 
What  conld  he  the  prisoners  inducement  to  all 
Hiis?  Mr.  Da?y  has  an^geated  ^in;  and 
doubtless  she  and  her  associates  1ia?e  bad  a 
plentifal  hairest.  Perbap  this  was  Dnlj  a 
secondary  motive ;  the  primary  one  migfit  he 
the  concealment  of  some  thinrs  from  tba 
world,  which  wonid  have  jilaced  her  conduct 
JD  no  Tery  ad?antaffeous  light.  But  another 
^estion  may  be  asked,  where  was  rfie  all  Hiis 
lime  ?  Certamly  it  will  appear  she  was  not  at 
mother  Wells's,  which  is  all  that  is  necessary 
for  us  to  shew  in  order  for  the  couTiction  of  the 
prisoner. 

It  was  agreed  upon  by  tfaeoounsd  on  both 
•ides,  that  the  witnesses  should  be  examined 
apart,  andy  when  examined,  not  to  return  to 
tha  eibers.  And  they  gave  e«ch  other  a  list 
af  their  wilnessea'  names. 

William  Chetham.  (He  produced  the  copy 
of  the  record  of  the  convietion  of  Mary  Sqnires.) 
This  1  examined  atthe  office  at  ilicks's-hafi ;  it 
Is  a  true  copy. 

Crosa-examined  by  Mr.  William, 

Mr.  WUliamt.  How  did  ^ou  examine  it  f — 
Chetham.  I  examined  it  wiHh  the  derk  of  the 
peace.  1  read  this,  imd  the  other  was  read 
tome. 

Did  Toui  read  the  record  P^-I  looked  upon  it 
when  the  copy  was  read  over,  and  saw  tnat  it 
was  right. 

^Thecopy  read  in  court.  The  purport  of 
which  was,  that  Mary  8quires  had  a  bill  of  in- 
dictment foitfnd  against  her  at  Hicks's-hall  be- 
fore the  grand  juiy  for  the  county  of  Middle- 
Sex,  for  pnttioj^  Elizabeth  Canning,  spinster, 
In  bodily  fear,  m  the  house  of  Susannah  Wells, 
widow,  at  Enfield- Wash,  and  stealing  a  pair 
of  stays,  Talue  ten  shillings,  on  the  Sod  of 
January,  1752.  And  that  she  was  tried  for  the 
•ame  at  the  CHd-Bailey,  in  the  February  aeo- 
riona'l75S,  and  found  guilty  of  the  indictment.! 

When  he  Was  asked,  if  he  saw  EUzabeitf 
Canning  sworn  upon  that  trial,  Mr.  Davy  an- 
•irered,  That  was  admitted. 

Thomas  Gunujf  awoni. 

Mr.  Davy,  You  are  the  short-hand  writer,  I 
believe,  that  took  the  evidence  here  at  the 
Old-Batley,  upon  the  trial  of  Mary  Squires 
for  the  robbery  of  Elizabeth  Canning  f— 
Vumey.  Yes. 

I  suppose  you  have  got  the  minutes  you 
look  at  that  time?— I  have. 

Please  to  mention  the  evidence  she  gave, — 
The  contents  are  in  the  sesaions-paper. 

You  are  to  give  an  accoont  of  aH  the  evi- 
dence she  gsTe  at  that  time ;  you  may  refresh 
your  memory  by  looking* on  your  minutes.— 
She  said,  she  had  been  at  Salt-Petie  Bank  to 
•ee  her  uncle  and  aunt  there;  her  uncle's 
mime  wa  Thomas  Colley.  She  went  from 
home  about  eleven  o'clock,  and  stayed  there 
l|U  abonlBiiMStittglityOnthetstofJaaaafy; 


then  came  liomewards;  her  unlfc  Mid  aural 
eamearitti  her  as  far  ks  A4d0Sile,  ibcie'flMy 
parted  with  her;  and  she  hadnobsdy  m  een^ 
pany  with  her;  sh^  «ame  dmro  floondaiiteb^ 
over  Moorfields  by  Bedlam  wifll;  twe  mtm 
caose  to  tier  trr  Bedlam  ^te,  %etler  fktm  « 
quarter  after  mae  o^lock ;  they  «o«(k  Md  em 
her,  and  said  nothing.  Then  she  was  aKked^ 
what  sort  of  men  Ihey  were  ?  She  said,  ^My 
were  lusty  men.  She  waa  asked,  if  she  tost 
any  thing  f  She  s»d,  half  a  guinea  in  a  litia 
hox,  and  three  shHlings.  She  ssid,  the  aaaa 
Ihatstood  on  the  right  band  toc4  it,«*d«oak 
her  gown,  apron,  and  hat,  foMed  them  np,  and 
put  them  into  a  great-coat  pocket;  ah* 
screamed  out ;  then  one  of  them  put  a  keoA^ 
keixshief,  or  some  such  tiling  tn  her  nsoofii ;  it 
was  the  man  who  took  her  gown  that  ^d  tlhat, 
and  that  she  saw  no  other  person^  byat  thsft 
time ;  they  then  tied  her  kands  Iwhhid  itmi 
after  that  one  gave  lier  a  Uow  on  theieoaple, 
and  said,  Damn  you,  you  hitch,  we  will*do  fer 
yon  by  and  bye.  Then  she  was  asked  about 
lier  huring  fits ;  she  said,  she  had  been  troidileA 
with  fiti  mr  years,  that  they  were  oonvulsiva 
fits.  She  gave  an  account,  that  Ike  blevr 
stunned  her,  and  flung  her  into  a  %L  She  waa 
asked,  whether  those  fits  were  attended  with 
strugf^ling  ?  She  said,  she  could  net  teH.  The 
next  account  she  gave  was,  she  found  herself 
by  a  large  road  where  there  was  some  water, 
and  the  two  men  that  robbed  her  were  with  ker : 
She  said,  they  lagged  her  along,  and  said,  You 
bitch,  wbv  don't  you  walk  faster  f  that  ene 
held  her  hv  one  arm,  and  the  ortier  hj  the 
other,  wliiie  they  piiHed  her  along,  and  took 
her  to  the  bouae  of  Susannah  Wella,  whieh 
was  about  four  o'clock  in  the  morning.  When 
she  was  asked,  if  she  could  form  any  jadgmeat 
of  the  manner  in  which  she  was  carnedto  the 
place?  she  said  they  dragged  her  eloagbythe 
petticoats,  she  thought,  mey  being  so  mrty: 
that  when  she  came  there,  it  was  not  day- 
light ;  that  it  was  day-light  about  three  hom 
aRer;  that  slie  belteved  it  was  then  about  four 
o*ck>ck.  and  that  she  then  saw  the  g^PMSMSO- 
man.  She  was  then  asked  the  womsinrs  name  ^ 
and  she  said  Mary  Squires.        ^ 

Was  Marv  Squires  then  at  the  htr?— Ae 
was.  She  then  went  on  and  said,  there  were 
two  young  women  there,  but  she  did  not  eee 
the  prisoner  Wells  then ;  that  the  yotrag 
women  were  standing  up,  and  the  gypac;Y- 
woman  was  sitting  in  a  chair :  that  when  ahe 
was  brought  in,  she  took  her  by  the  hand,  and 
said,  if  she  chose  to  go  thdr  wair,  ibe  liieulA 
have  fine  dotlies ;  that  she  said,  No.  She  was 
then  asked,  if  ahe. explained  thewerds^  O^ 
their  way?  she  said,  she  did  not:  thatlbca 
Che  gypsey  took  a  knife  eut  of  the  dresser- 
drawer,  and  cut  the  lacing  of  her  staya,  and 
took  them  fi^>m  her.  She  was  then  ariced.  If 
isrhe  was  under  apprehensions  of  danger  aft  thai 
time  ?  she  said,  she  thought  they  were  gning 
to  cut  her  throat.  She  was  adted,  if  ahe  saw 
Wcdis  there  P  she  said.  No .;  and  that  ]M»7 
Squiies'lookcd  at  her  pettieeat»  and  faid,fitre, 
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jon  bitch,  takft  that,  or  I  will  cit 
■Dd  ffftve  her  a  slap  on  ths  faa 
•t/iuS,  if  she  bid  the  aeHicaatiii 


;if e  yoa  that, 
■Dd  mve  ber  a  slap  on  ths  faca.  8be  was 
asUnd,  if  she  bid  the  petlicaatiii  her  hamir 
she  said,  No,  it  was  oo  me :  afiarwards,  she 
said,  she  poshed  her  up  stairs.  Sbe  waa  asked 
to  deaerifae  the  kitchen ;  she  said,  it  was  on  the 
'  it  haoi  goiaff  in,  and  the  stairs  by  the  Are- 
She  was  ariced,  what  they  called  the  pkoe 


at 


she  wasp  she  sssd,  tfiehay-kift,  and 
.that  U  waa  not  then  day^light  She  gate  an 
aeeosnl  that  the  room  door  waa  shut,  bnt  sbe 
didnelkaawwhelfaeritwaiAtftafno;  thatthe 


was  at  the  bottom  oftbe  steps  inlbakiteben^ 
aaid,  thai  if  sbe  (the  (jfypaev-wonan)  heard 
stir  or  move,  or  words  to  that  purpase,  she 
she  would  cot  her  throat  Shewn 
if  ahe  Airany  thing  famugfat  op  to-eai  ei 
she  aaid.  No  :  tbatirben  day-light  a| 
iteeoeM  see  about  the  room.    Shewtt 


purpose, 
Sbewasesked, 
at  drink? 
ppearad 


whataortof  a  room  it  was?   shesaidya  long 
1  with  a  fire-place  and  a  grale)  that  there 


and  agralei 
waa  no  bedorbeilalaadenly  hart^He  upon; 
r,  which  waa  pro- 


that  ihei 


deoediacourt;  tbanaheaaldi  this  iatbepit- 
eher,  it  waa  lull  up  to  near  the  Mck  with  water, 
and  ahant  twenty-four  pieoea  of  biewL  She 
waa  then  asked,  bow  grnit  a  quantity  of  fareed 
there  waa?  She  said,  about  a  quartan  loaf; 
and  that  aha  had  a  penny  mince-pie  in  ber 
uoehet,  that  she  bought  to  oasry  borne  to  bai« 
Mather.  Tbeaahegate  a»  aeooont  thsfe  sbe 
wuaeonfiMd  therea  mentb  by  the  Weeks,  aH 
bote  fewhews;  and  that  sbesaw  nobedy  in 
the  raem  all  that  time,  only  she  once  saw  a 
person  look  through  the  crack  of  the  doer,  bul 
dM  net  knew  who  it  waa.  Then  ahe  waa  aaked, 
if  she  bad  madeany  aMempttogetoutbefofe? 
She  aaid.  No.  Then  she  waa  askedv  what  time 
ahe  gtttoutP  aheseid,  about  four  e^elooh  ifs 
the  eAetnoon  on  a  Mouday. '  Then  she  waa 
aaked  agaw,  hew  bog  she  had  beew  eonfioeil 
there?  she  said,  four  weeks,  all  but  a  few 
hours ;  she  said,  she  broke  dowo  a  board  from 
tbewimleiw,  andpotoot.  Sbe  wae  theto  asked, 
hew  high  thai  wiadow  wasftom  the  ground? 
she  then  poieted  to  »  phwe  in  the  eourt,.which 
waa  about  eight  or  ten  feet  high :  ahe  gave  tm 
account,  that  she  first  put  her  head  out,  and 
9it  fosi  held  en  the  wall,  then  got  her  body  out, 
and  then  jumped  into  a  litHe  narrew  place  by  a 
lane.  She  was  asked,  if  she  did  not  hurt  her« 
astf ?  ahe  aaid,  there  waa  some  soft  cbr^  : 
thesi  she  gaie  ao  aeeouat  that  it  waa  day- 
light. She  was  asked,  what  ahe  had  for 
etching?  shesatd,  ale  took  a  bed-gnwn  and 
handkerchief,  which  lay  in  the  grate  in  the 
IMoy.  Then  ahe  was  aaked,  if  ahe  saw 
body  when  she  got  euft?  ahe  said,  abe 
Then  she  went  un  the  buck  of  the 
rosaad  a  little  bieali  over  two  fieUs, 
aa  sbe  tlionebt,  and  there  sot  into  the  roa4* 
way,  thee  i^  went  straight  up  the  luad  to 
London.  She  gives  an  account,  thai  she  did 
not  know  the  way,  therefore  aaked  ber  way 
to   LondiM.    Then   she  waa  asked,  if  she 


iJi 
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by  the  way  t  sbe  suid, 


she  di#<il  call 


the  deck  struck  ten.  She  was  ashed,  if  she 
aoqnainlcd  «ny  body  with  il  ?  she  said,  Ne, 
ahe  got  to  her  molher*a  in  AkiermaDbory  a 
quarter  afier  ten  o'ekpoh ;  the  first  peraan 
abe  met  with  was  the  apprentice,  then  ahe 
saw  her  mother  and  the  children;  her  me* 
tber,  she  saya,  went  into  fits  directly. 

As  for  aa  yon  have  mentkmed,  are  yen 
able  to  aay,  upon  your  oath,  that  that  was 
the  evidence  that  the  ffirl,  upon  bar  oath, 
then  gfave  'm  court  f^The  substance  of  it  ia 
the  evidence  she  gave  in  court. 

Cross-examined  by  Mr.  Morton. 

Mr.  Morton.   What  day  did  she  say  ahe 

waa  robbed?-^I  have  it  in  my  minutes  that  it 
waa  the  let  of  January,  which  waa  the  day 
she  went  to  see  her  nncle. 

By  Mr.  Davy.. 

Nofw  describe  what  she  observed  in  the  hay* 
kitk-^Gnmey.  There  waa  a  barrel,  a  saddle,  a 
beaon,  and  a  tobecse  mould,  in  the  room  where 
she  wee.  Sbe  waa  aaked,  what  she  meant  by 
a  tobeeoo-mould  ?  abe  aaid,  what  people  do  up 
papers  of  tobacco  in. 

Now  please  to  go  on  where  you  left  eft-^ 
She  waa  then  ashed,  if  she  had  given  the  ae* 
count  te  any  bady  at  that  time  ?  sbe  said.  Yea, 
te  Mra.  Woodward,  who  came  to  see  her ;  she 
told  ber  she  bed  lived  upon  bread  and  water. 

Did  shesay  Mrs.  Woodward  was  aofright- 
ened  sbe  could  not  ask  her  any  queafions  ?— Shu 
aaid,  ahe  did  not  ask  her  any  more  queationa 
then.  Then  ahe  says,  Mr.  Wintlebory  came  in, 
with  wham  sbe  had  lived  serrant :  he  took  her 
bv  the  hand,  and  asked,  where  she  bed  been  ? 
■hessid,  onthe  Hertfordshire  road:  he  said, 
Bet,  hew  do  you  hnow  that?  ahe  said,  Bcsausa 
I  have  seen  my  miatress's  coachman  go  bv, 
hnowing  them  to  go  to  Bertfordabire ;  sae 
said,  she  knew  it,  for  she  used  to  carry  things 
to  the  eonoh,  and  fetch  them  back  again.  Then 
she  was  asked,  if  ahe  was  asked  any  euestkma 
that  night  about  the  room  or  jug?  ne  said, 
she  had  tokl  them  there  was  a  jeg  not  quite 
full:  that  they  asked  her,  how  much?  abe 
said,  better  than  a  gaUon.  Sbe  waa  aaked, 
bow  sbe  got  out  of  the  window  ?  then  gave 
an  aeoount  bow  sbe  lore  ber  eer  in  getting  out. 
Upon  her  cress-esassiuation,  she  gave  an  ae- 
count,.that  the  two  men  were  with  ber  abaut 
half  an  hour  in  MoorfieMs,  and  that  nobedy 
abe  was  by,  and  tliere  wee  a  hex  taken  out  of 
her  pockel :  then  she  gave  an  account,  that 
she  had  a  bandherohief  which  she  did  not  lose. 
She  wus  ashed,  if  there  wasanv  light  near  the 
piece  where  she  waa  firat  attached?  sbe  said, 
there  was  alampi.  She  waa  aaked,  how  leac 
it  waa  before  abe  came  te  herself?  she  couM 
not  be  sure,  but  ahe  came  to  herself  half  an 
beer  befote  sbe  cenaeto  the  house  of  WeUi. 


vraa  then  aaked,  if  she  had  any  degree  of 
she  said  a*  before,  ahe  bad  none,  only 


abeuthalf  att  hour  beforesbe  cut 
bouse:  then  ahe  was  aabad  the  i_ 
to  which  the  annwcred  as  before. 


teMrs.WelU'ii 


Then  ahe 
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was  asked,  if  she  had  sense  eDoagh  of  any 
sort  to  know  by  what  means  she  was  oondocted 
there?    she  said,  she  thought  they  dragged 
her  eloDg  by  the  petticoats,  for  they  were 
dirty.     Then  she  gave  an  account,  that  she 
was  In  a  great  surprize  and  all  of  a  tremble, 
and  the  terror  made  her  sensible.     Then  she 
gave  an  account,  that  the  two  men  stayed  there 
BO  longer  than  till  ihey  saw  her  stays  cut  off; 
tfien  tb<py  went  away,  before  she  was  put  in  the 
hay-loft.    She  said,  she  did  not  attempt  to  get 
out  of  the  bay-loA,  till  Monday :   she  was 
asked,  why  she  did  not?  she  said,  she  thought 
they  might  let  her  out,  and  that  it  ne?er  came 
into  her  head  till  that  morning.     Then  she 
was  asked,  where  she  was  sitting,  when  she 
•aw  somebody  peeping  through   the    door.* 
she  said,  she  was  walking  along  the  room ! 
she  said,  there  were  four  or  fire  steps  op,  and 
that  she  did  not  in  all  the  time  perceive  where 
she  was,  till  about  a  week  after  she  was  there, 
and  that  was  by  looking  out  of  the  window  and 
eeeing  the  coach.    She  waa  asked,  if  she  was 
not  extremely  weak  ?   she  said,  abe  was ;  her 
words  were,  I  was  pretty  weak.     Then  she 
was  asked,  whether  she  was  that  way  before  P 
she  said,  she  was  not.    She  gives  an  account 
of  passing  by  many  houses,  and  asking  the 
way  of  the  people  on  the  road.     Then  she 
was  asked,  why  she  did  not  go  into  any  house  f 
she  said,  she  thought  she  mif^ht  meet  some- 
body beloogiBflr  to  that  house,  that  might  know 
4ier,  and  Uke  her  back  again.     Then  she  was 
asked,  over  again,  the  first  time  of  her  making 
the  discovery :  she  said,  it  was  in  her  mother's 
house;  and  then  she  gave  an  accoant  where 
her  mother's  house  Is,  the  corner  of  Alder- 
jnanbury.    Then  she  gives  an  account  to  ques- 
tions a^ed  before,  whether  she  saw  Mrs.  Wells 
^t  the  time  she  was  there  ?  she  then  said,  she 
saw  her  afterwards  when  she  went  down  to  the 
iioose.    She  was  asked  again  about  it,  whether 
she  IS  certain  to  the  prisoner  Squires  ?  and  she 
says,  she  is  sure  she  is  the  person  who  cut  her 
stays  ofi*,  and  she  was  sitting  in  a  gown  and 
ft  white  haudkercliief  about  her  head.     She 
sras  asked,   during  her  whole  confinement, 
whether  she  tried  to  see  if  the  door  was  fast? 
she  said,  she  had  pushed  against  it,  and  found 
jt  fast.    She  was, asked,  whether  she  heard  any 
noiie  in  the  kitehen  ?  ahe  said,  she  heard  peo- 
ple blowing  the  fire,  and  passing  in  and  out ; 
and  there  was  another  room  she  beard  a  noise 
in  of  nights,  but  that  it  was  very  quiet  of  days, 
iNsing  a  house  of  entertainment  in  the  night. 
She  said,  that  she  oat  all  her  bread  on  the 
Fnday  before  she  got  out.     Then  she  waa 
^ked,howshe  eat  it?    she  said  it  was  quite 
hard,  that  she  was  fi>roed  to  soak  it  in  the 
water,  and  that  she  dranic  all  her  water  about 
balf  an  hour  before  she  got  out.     Then  she 
was  ssked  where  she  did  her  occasions?  she 
aaid,  she  had  never  a  stool  during  the  time  ahe 
9vas  there,  only  made  water. 

Was  the  apprentice,  she  says  she  saw  first, 
fimm^  M.f  witnm  Oil  that  trial  ?^No. 


[Crass  examined.]  * 
Mr.  Jlforton.    Were  Mr.  Nash,  Mr.  Hagiie» 
and  Mr.  Aldridge,  examined  as  witnesses?— 
Gumey,  They  were  not. 

Esther  Hopkins  sworum 

Hopkins,  I  life  in  Borietshire,  at  South* 
Parrot. 

Mr.  Willes,  How  far  is  that  finom  Abbots- 
bury  ? — Hopkins,  I  don't  know,  it  is  the  lowest 
part  of  Dorsetshire ;  it  is  about  a  mile  from 
Winyard*s  Gap.  I  keep  a  bouae  of  entertain- 
ment for  travellerB  of  all  sorts. 

Look  at  that  old  woman  sitting  ihere;  do 
you  know  her  ? — I  really  believe  in  my  ooo- 
science,  this  is  the  old  woman  that  waa  at  mr 
house  on  the  30th  of  I>ecember  1752,  with 
her  son.  1  remember  the  son  particnlariy 
well :  they  lodged  there  one  night,  and  went 
away  the  next  morning. 

Do  yon  remember  what  day  of  the  week  it 
was? — f  cannot  saj  that  I  can. 

How  do  you  remember  the  day  of  th« 
month  ?— Because  there  were  sevenl  gentle- 
men there  in  company  at  that  time,  and  two  of 
them  left  the  reckoning  to  pay,  and  I  pat  down 
the  day  of  the  month,  and  i-keep  my  book  by 
the  almanack. 

Do  you  remember  any  thing  of  her  daoghler 
being  there?— I  don't  remember  whether  it 
was  the  daughter  or  not ;  1  remember  the  okl 
woman;  I  think  1  never  saw  a  woman  mm 
particular  in  my  life ;  ahe  told  me  the  young 
woman  was  her  daughter,  and  the  other  waa 
her  son. 

Did  they  tell  you  where  they  were  going 
next  morning? — No,  they  did  not. 

Look  at  the  young  man  and  young  woman 
behind  her ;  do  you  know  them,  or  either  of 
them  ?— That  is  the  man  (pointing  to  Gcoigv 
Squires)  to  the  best  of  my  knowMge^ 

Cross-examined  by  Mr.  Morion. 

Mr.  Morton.  I  think  you  did  not  seem  to 
speak  positively  to  the  old  woman  ? — E.  Ho^^ 
lum.  I  never  saw  a  woman  more  like  her  in 
all  the  days  of  my  life,  and  I  really  believe  ahe 
is  the  woman. 

Have  you  not  many  passengers  lie  at  year 
house? — Some  or  other  lie  at  my  house  every 
night. 

What  was  her  bosineis?  did  she  sell  any 
thing?— I  asked  them  what  they  sold  ?  they 
told  me,  hard-ware. 

Did  they  sell  any  thing  in  yoor  home  ?— 
No. 

Did  you  see  any  thing  they  had  to  sell  ? — 
The  man  carried  a  bundle  or  hag,  not  Tcry 
lam,  under  his  arm. 

Had  they  a  horse  ?— I  suppose  they  had 
not 

Had  you  ever  seen  the  old  woman  before  f— 
No,  I  had  not. 

Alice  Tamham  sworn. 
Farf^mn.  I  live  at  Winyard'a  Gap ;  it  is  « 
vsSk  fotttki  from  gontii-rimt,  ia  the  towiv 


Because  ibey  were  all  three  t«M;ether ;  one  had 
A  little  bag  io  hia  handt  not  a  larg^  one  nor  a 


carry  1 
Whj 


:  I  it  waa  about  as  much  as  I  could 
r  under  my  arm ;  it  was  a  little  fardle. 
^hich  had  that  P—To  the  best  of  my  know- 
ledge, the  man  had  the  bag. 

How  was  ibis  old  woman  dressed  ?-*Sbe  had 
A  sort  of  a  drab-coloured  doak  oo,  and  a  sort  of 
^seige-gown. 
Was  it  whole  or  ragged  t~It  was  not  rags. 


9S93  f^  WUfid  and  Cdfrupi  Peijurg. 

«arl  of  DorBetsbire»  and  about  ten  from  A\h 
Dotsbury  ;  it  lies  between  tbem. 

Mr.  GoMOiyne,  How  far  is  it  from  Litton  ? — 
A,  Famham,  1  do  not  justly  know,  1  believe  it 
i»  about  ten  or  ele?en  miles. 

Look  at  that  old  woman ;  4I0  yon  know  her? 
— »1  remember  I  saw  her  once  on  a  Saturday 
morning,  between  eight  and  nine  o'clock,  a 
little  after  New  Christmas  1753 :  she  came  in 
at  my  house  for  refreshment:  I  keep  a  public 
house:  I  took  particular  notice  of  her,  and 
compared  her  to  a  picture  that  I  had  in  the 
room  of  old  mother  Shipton ;  there  was  a  young 
man  and  woman  with  her. 

Look  at  that  man. — I  see  him ;  I  know  him 
perfectly  well ;  it  is  her  son. 

Look  at  the  young  woman  near  him.— I 
think,  to  my  knowledge,  she  is  the  same  per- 
son ;  they  stayed  with  me  almost  an  hour  that 
morning ;  I  never  saw  them  before  or  since; 
they  haud  one  quart  of  beer  and  some  bread  and 
dieese,  nod  told  me  they  would  come  to  see  me 
again  in  Old  Christmas  holidays ;  they  asked 
me  how  far  it  was  to  Litton,  and  went  up  the 
road  ail  three  of  ihem  together  towards  it;  I 
am  certain  I  know  the  old  woman  and  her  s^. 

How  far  is  Litton  from  your  house  ? — It  is 
ten  or  eleven  miles* 

Had  yon  seen  them  before  they  came  to 
your  house? — I  was  coming  out  of  South- Par- 
rot on  the  Friday  niffht,  and  met  them  as  they 
were  going  in,  and  the  next  morning  they 
came  to  my  house ;  I  told  my  mother,  as  we 
were  laughing  and  talking,  that  1  had  met 
three  gypsies ;  and  she  ssked  me,  if  I  was  not 
affrighted. 

How  do  you  know  that  this  was  before  Old 
Christmas  ? — My  mother  was  a-brewing,  and 
1  went  and  asked  her,  if  she  would  let  me  go 
to  Crookherne  market,  which  is  on  a  Saturday: 
she  told  me,  she  coukl  not  spare  me,  and  said  it 
would  be  fare  enough  to  go  on  Monday  to  buy 
some  things  against  Old  Christmas ;  and  this 
iras  justas  those  people  went  out  at  the  door. 

Cross-examined  by  Mr.  Naret. 

Mr,  Nares.  When  was  the  first  time  you 
saw  them  f'^A.  Famham,  It  was  on  the  Friday 
nigbt. 

l>o  you  know  where  they  lay  that  night  ? — 
No,  I  cannot  tell ;  when  they  came  into  my 
house,  they  asked  me,  how  ftur  it  was  from 
South-Parrot,  and  I  said,  one  mile. 

What  sign  is  yours,  you  keep  ? — I  keep  the 
sign  of  the  Three  Horse-shoes ;  it  is  a  public- 
house. 

What  made  you  thmk  they  were  gypsies  ?— 


A.  D.  1754f.  [SaO 

How  was  (he  daughter  dressed  ? — She  hail 
a  white  gown  on  and  a  red  cIosk  ;  it  was  a 
sort  of  a  faolland  gown,  very  clean  and  neat; 

Then  she  did  no|  look  like  a  traveller  or 
gypsey  by  her  dress  ?— No,  she  did  not. 

Did  you  inquire  of  them  what  bosiocsstbey 


of?— No,  1  did  not  enquire  that;  the^ 
asked  me  for  one  mug  of  beer,  and  1  drawed  it 
them ;  they  stayed  almost  an  hour. 

Were  'yon  with  them  all  the  time  they 
^staved  ?-r-Yes,  1  was* 

Look  at  them,  and  tell  us  from  the  dress, 
they  are  in  now,  and  the  dress  they  were  in 
then,  whether  yob  are  certain  they  arp  the 
same  persons  ? — To  the  best  of  my  knowledge, 
they  are  the  same  persons.     ,  , 

Mr.  Morton.  1  think  it  is  opened  that  tha 
young  man  and  youog  wonaan  (paeaning 
George  and  Lucy  Squires)  are  to  be  exaipined; 
if  so,  they  OMght  not  to  be  in  court  to  hear 
the  other  witnesses  examined. 

Mr.  Duvy.  Then  Til  either  qall  jtbem  next» 
or  not  at  all,  which  you  chuse. 

Mr.  Morton,    Then  <»ll  them  next. 

Mr.  JSfarti,  Did  they  make  the  same  apr 
pearance  they  do  now,  or  a  different  one  ?— yf . 
Farnham.  They  were  very  well  dressedi  as 
they  are  now ;  they  were  clean  and  fitty.  . 

Did  the  old  woman  appear  to  be  as  weak  a« 
she  is  now  ?— -She  was  verv  unhealthy,  seem- 
ingly, coming  up  sgainst  tne  hill. 

Could  she  walk  without  assistance  ?—Sha 
did  not  hold  by  them,  they  walked  before  her. 

Can  you  take  upon  you  to  swear  to  the 
identity  of  her  person? — J  do  think  she  is ;  i 
took  a  true  observation  of  her ;  she  had  a  gieat 
nose  and  lips. 

Did  you  take  observation  of  Iyer  daughter  ; 
r-I  did  ;  she  seemed  to  be  a  very  clean  sort  of 
a  body,  and  of  a  black  complexion. 

What  did  yon  think  them  to  be?— I  took 
them  to  be  travellers ;  1  did  not  know  whether 
they  sold  any  thing  for  a  livelihood;  they 
offered  me  nothing,  and  I  asked  them  for  no- 
thing ;  they  paid  for  what  they  bad. 

Mr.  Duvy.  Lucy  must  go  out  while 
George  is  examiued.  (She  goes  out  of  th# 
court.)* 


*  See  vol.  13,  p.  348. 

In  Scotland,  *'  Our  custom"  says  Mr. 
Hume,  (CommenUries  respecting  Trial  for 
Crimes,  chap.  13,  vol.  3,  p.  189)  <*  is  not  con- 
tent with  reprobating  all  instructions  given  a 
witness  how  he  himself  shalll  depone,  nut  de- 
prives him  even  as  far  as  possible  of  all  opo 
portunity  of  learning  what  the  other  witnesses 
have  sworn,  and  aims  at  obliging  him  to  giva 
his  evidence  according  to  his  ownunderstsndiog 
of  matters,  and  to  so  much  only  of  the  fact  as 
he  knows  of  his  own  proper  knowledge.  And 
herein  our  purpose  is  not  only  to  obviate  the 
risk  of  any  combination  amon^  the  witnesses  to 
wrong  the  pannel  by  concerting  a  story  with 
each  other,  but  to  prevent  even  that  impress 
sion,  which  the  account  given  by  one  witnesi 
may  aatuj^ly  imtke  on  the  vmA  of  another,. 


SB^  27  6B01GS  IL 

George  Sguireinwon, 

Mr.  Dm.  WhstiHsUtimiisllMtoM  wmMMr 
1^  yon  ?-^&.  Squ»ei,  My  own  mothflr,  nd  the 
yonog  woBMtt  tlm«i»  tamed  oiii  is  my  tiiter 

Where  were  yen  oir  tho  CbrisCaiM  belbra 
yoaruotlker  wi»  tricen  up  T^llMlly  1  ci—ef 
tellyoa. 

Were*  you  i^er  in  DtevodshifeN^I  ftotiot 
acquainted  there ;  I  was  in  ^oOMweMan/  i» 
^Ineen-Camneal. 

Were  you  ever  is  Soath-Parrol  ?•— I  wml 

Can  yon  rememher  the  titte  P— 1  cMfle  tiNve 
•tttl^nthynigfat. 

What  day  of  the  iliottlfa  wai  it?^It  was  on 


Tfiif  SfJUaoMk  C^NfioTf 


law 


WitAr  this  view,  before  proceeding  to  taltf  fh« 
jj^roofy  aft  the  witneuiee  on  mtber  part  arer  abol 
up  IB  aa  apartnoent  by  (hemaelvee,  whewee  Utey 
are  anoceaaiTely  and  separately  called  into 
•oprt,  to  be-  examined ;  ao  that  k  is  a  good 
abjection  to  any  one,  if  be  has  been  left  at  fSrgtf^ 
and  has  heard  thetestimonv  or  part  of  the  tes- 
tiarotay  of  another,  by  which  lie  may  shape  his 
•wn.  This  is  oar  rale,  not  only  ai  to  the 
aaveral  witnesses  considered  in  relation  tio  their 
fellowaon  the  same  Me,  birt  to  those  on  the 
dther  side  also;  sinea  those  for  the  panael, 
liafkig  learned  the  state  of  the  erideoee  against 
hiiDy  with  its  weak  an^  strong  parlay  might 
Mherwise  be  insCrocted  how  best  lo  oppose  and 
coanlermine  it.  Nay,  wbteh  ia  a  sfr^at  deri 
iCronger,  and  Inbhs  indeed  to  objeenona  of  no 
Ittle  weight,  more  especially,  as  it  is  of  late 
^rs  only  that  this  degree  of  strictness  haa 
Been  introduced,  witnesses  have  in  more  than 
ana  iaatance  been  aet  aside,  beeanse  they  had 
been  preoognoace^  et  en  in  presence  of  each 
other.  In  the  trial  of  Johar  Undsay,  [January 
5l8t,  1791,1  tbirteen  exculpatory  witnesses 
were  rejected  (for  if  thcT  doctrine  is  good,  H  ap- 
pKes  equally  on  either  side,)  because  they  had 
assembled  at  the  desireof  tbe  agent  for  the  pan- 
Del»  and  had  the  declarations  taken  down,  and 
lead  o?er  in  presence  of  the  whole  of  them.  But 
}  muat  obeerf  a»  that  here  there  was  something 
more  than  mere  accidental  presence:  it  was 
the  unauthorised  and  deliberate  act  of  a  party, 
calculated  to  bias  and  prepare  his  wimessea. 
In  the  trial,  however,  of  Brown  and  Murray 
f  July  la,  1791]  for  deforcement,  the  objection 
was  sustained  to  John  M^Paiian^,  that  he  had 
l««n  present  at  tbe  taking  of  the  mecognitioD ; 
Which  beufr  the  situation  also  of  all  the  other 
witUMca,  the  proaeontor  declined  to  call  them, 
and,  in  conaeouence,  the  pannels  were  acquit- 
ted«  This  rule,  supposing  it  to  be  fixed  in  such 
a  manner  as  not  to  be  altejred,  most,  however, 
ha  received  hk  a  reasoni^fe  sense,  and  such  as 
ll  consistent  with  the  neoeasary  coarse  of  busi- 
iicss  ia  taking  precognitions.  It  does  not 
(faereftva  apply  to  the  magiatrBte,  who  is  offi- 
daffy  present  in  taking  the  several  exaaahia- 
gma;  and  so  h  was  settled  in  die  trial  of  John 
Ktt  [Jan.  81.  1799]  for  ilre-ralsing,  where 
iodi  itt  otjacfion  wid  Mtad  19  Tkotti«  Cbrfi^ 


th«  39ih  of  neaaoBher ;  my  i 
Lucy  were  there  wHh  ma. 

What  makes  yaw  certain  as  fa  tba  timeF-- It 
was  after  Mew  ChiSstams^  that  mad^  ma  talm 
an  account  of  it 

At  whoso  hoosa  were  yoa  f-^I  put  ap  at  tha 
sigsf  of  the  JHedljian,  to  the  best  of  any  know** 
ledge;  her  name  in  Hopkina;  I  haira  baa« 
there  sinea,  wifr  stay e#there  but  ana  nfgbt 

From  whenae  dM  yaa  came  to  that  plaaaF 
-^W^eame  ftoaa  it  by  Yeoivii 

What^  waa  the  hull  viMaga  yotf>  came  ftam. 
When  ymeaM  to  Sottth-Piuprot?-^!  aanNff 
recollect  it 

Wheredidj^  Mb  the  atgbtheforeyoa  aaaaeto 
Soath-Parrot  ?— I  camiot  tell  tbe  pbce^a 


tie,  and  Jam^  Hogg,  the  baillias  af  Dunbar. 
Those  wimessea  too,  wlm  are  only  eilleid  ta 
aothenticate  tbe  paanePs  (fedaratian,  which  is 
quite  a  aeparate  pvoeeediag,  and  posterior  to 
the  main-  ha  related  ni  the  libel,  seem  act  to 
he  within  tba  rviTa  of  this  prOhiUtiott.  To  say 
tim  truth,  there  seems  to  be  some  reason  fot 
reconsidering  this  whole  matter,  before  it  is  too 
laie.  Becanse  it  is  a  thing  which  natnmMy, 
anil  withottt  any  purpose  of  (foiog  wrong,  most 
so  often  happen,  that  in  the  first  and  mast  ma- 
t^al  flieps  of  a  precoguitioa,  sach  as  the  produc- 
tion^ 0$  stdea  gM>ds,  the  klentify  ing  of  a  robber 
artheKke,  the  persons  who  have  reeovered  tba 

Sids,  or  saiaeil  the  robber,  or  so  fovtb,  ga 
ore  the  nearest  magistrate  at  oae  time,  aid 
tell  their  story  to  him  tnp^ether,  Aad  in  this 
there  seems  to  be  no^ag  m<*a  dangeroosi 
than  in  tbe  circumstance  of  the  witnessea  co»* 
versing  with  each  other  oa  the  sabject  of  the 
foftnro  trial,  a  thing  which  alwaya  happems 
and  eandot  be  nrevenled.  Besides  in  bearing 
each  others  deaaratioAB,  they  are  not  masters 
of  each  others  testhnonies  on  oath  in  the  trial, 
which,  aa  all  who  are  versant  in* that  sort 
of  bnsinesa  know,  are  often  roatsriaity  dl^ 
terent  from  the  other.  Moreover  it  saenM  la 
be  unfit  that  it  sh|||ild  be  in  tba  power  of 
every  ignorant  justice  of  tbe  peace,  nay  ereu 
of  a  dtesigniag  witnem,  or  a  crafty  agent, 
tb«s  to  saerifioe  the  puhim  interest,  and  bia« 
der  the  course  of  justice.  At  all  events^  cfca 
with  respect  to  tbe  evidettce  upon  oath,  the 
judge  wilt  not  suffer  the  scrupulousness  of  our 
pmctiee  lo^be  made  a  handle  of,  for  the  indvl- 
gence  of  spleen  or  HI  huaooar  on  either  part. 
In  the  trial  of  FoHerton  [August  13^  1769  J  for 
aaaaolt  and  battery,  a  motion  having  haaa 
.made  to  have  all  the  witnesses  removed,  it  wis 
requested  lor  tiie  preseeatsr,  that  John  Spenoe 
his  agent,  should  be  aNowed  to  remain,  whoaa 
the  pamiel  had  cited,  purely  to  deprive  the  pvf>-> 
sectttor  of  his  amiatance :  Spence  not  baiiag 
been  present  on  the  occasion,  and  knowing 
nothing  of  the  matter  hot  by  inlbrmation  froot 
others;  which  upon  enquiry,  appearing  ta  ha 
true,  anexceptioD  waaasadem  hn  behalr.'* 

Sea  also  chap.  7ti  the  saane  work;   as  ta 
taking  in  precognitHwa  the  dedaratioa  af  eacft 
wtoMiiCpamtclj. 
2 


>br  WSfidmid  Corrwp^  Pmjuty. 
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iMen  iNiTcStM^  Ufiilhm  f-^  <»|De  from  home 
•I  NcwiiigtoD-BiittB  10  t9««tlMrMrk,  and  f  w«al 
fritt  ^liemw,  ts  netr  m  I  «mi  fpiess,  ifcout 
■evM  or  eight  weeks  before  Niclweiaias. 

CmxfX  you  leceMeot  Ihe  fdace  jrou  4ay  at  ke* 
lore  yoa  came  to  Sooth -Parrot? — It  im»  a 
pretty  large  ii^kuae. 

Hew  fnaoy  niles  liad  yoo  travelled  thai  day  7 
*-^e  had  travelled  ttboot  eeveo  or  eight 
flulee. 

Where  did  yoo  go  tbe«ext  day,  that  b  the 
f — 1  weot  to  litleo. 


A.D«t75«w 


le  Dot  tfiere  a  towo  hetweeo  Sooth-Parret 
aad  Litton  P— There  is  Wioyard'e  Gap. 

HowAria  Soath-Parrot  from  Litton  ?^It 
it  ten  mr  twdre  milee,  to  the  heet  of  mv  fcoow- 
Mge ;  i  4ay  at  Littoo  on  the  Siloroay,  and 
left  my  aiater  and  mother  there  on  the  Saoday 
momiog,  and  went  to  Abhotabury. 

What  day  of  the  month  was  me  Sonday  f — 
It  waa  the  Slst  day  of  the  moalh ;  iny  BDother 
otovod  there  ooe  night  ofter  me ;  Mr.  Clarke 
bod  then  a  good  regard  for  my  sister  Locjr ;  he  ; 
woe  a  sweetheart  of  her's,  and  she  ef  hie ;  I 
went  to  him  at  Ahbotsbary,eDd  lay  at  Gibboos's 
boose  one  flight ;  theo  m  the  mommg,  wbieh 
waa  on  a  Monday  the  Ist  of  Januanr,  Clarke 
and  I  went  to  Litton :  there,  we  dioedopen  two 
Ibwbi.  which  I  boogbt :  my  mether  was  aor* 
prised  at  my  stajlng  all  night  at  Abbotsborv, 
nod  she  went  m  preleneoto  see  what  woi  the 
matter  with  me,  thinking  I  was  sick ;  there 
ahe  heard  I  was  gone  with^CIarke  to  Litton, 
and  she  eame  hack  agak  to  Littoii  before  we 


tiOswaawa 


mile  and  o  half  from  theoce; 
Toesday. 

Do  yoo  isoMmber  one  Andrew  WsAw,  an 
esciseman,  at  Abbotsbury  P-^I  4o ;  he  boiw 
lowed  a  |^reat  osod  of  me  .000  day,  in  order 
-to  snrwey  in  it,  beiag  a  rery  wet  day. 

What  day  was  that  P.-4  caanot  tdw  upoA 
me  40  «^  that  %  it  was  one  day  while  we  weto 
there. 

What  heose  did  yoo^o  to  at  Poiisrrfiamf — 
To  the  best  of  ny  bnowMge,  it  was  the 
Chequer,  an  alehouse ;  it  is  on  the  left  hMi 
going  down  the  TiHage ;  we  lay  there,  Mr. 
CkMfke  1^  with  me,  and  wo  all  went  the  next 
day  to  Ridgway,  which  was  Wednesday  the 
10th,  whioh  is  about  fiveoraix  miles  from  Ab- 
botsbary;  we  bvnkfasted  there  the  next  mem* 
ing,  and,  to  the  best  of  a^'koowledge,  werit 
froQQ  thence  about  eight  or  nine  o^dock.  • 

At  what  boose  did  yoo  lie  at  Ridgway  f*-At 
the  house  of  Mr.  fiewlcy ,  thesign  of  the,8hip  ; 
his  son,  and  he,  and  a  maid-serfont,  keep  tne 


Did  any  thtog  happen  Mnarksble  at  Ridg- 
way while  yoo  was  there?'— There  was  a  dead 
horse,  and  a  mao  skinning  him 


How  fiir  is  LittOB  from  AMotebury  f— It  is 
three  or  four  miles. 

Who  walked  with  your  mother  to  Abbots- 
boiy  P-^Nobody,  that  I  know  of;  Ofler  dinner, 
ny  mother,  sister,  Claike,  and  I  walked  to 
Abbotsbury,  and  we  danced  there  that  ni^t  In 
Mr.  Gibbon8*s  pailour;  he  keeps  the  sign  of 
iheShip. 

What  company  had  yoo  there?— There 
'  were  a  great  many  of  my  acqoaintanee;  I 
can't  call  them  all  to  mmd ;  there  was  Mr, 
WaBace  a  shop-keeper,  and  Mr.  Bond  a 
school-master,  he  got  fuddled  that  night;  Mr. 
Wallaoe  generally  drinks  cyder,  hecamehiibr 
a  peony  pot  of  cyder. 

Who  was  your  paitoer?— I  danced  with 
Gibbon^s  sister,  and  Mr.  Clarice  whbmy  sister 
Lucy;  I  canH  mention  all  the  company,  it  is 
impossible;  we  danced  country  oancea  tin 
about  eleven  or  twelre  at  niffht ;  we  danced 
aevtral  nights  there  after  the  first  night 

flad  you  ever  been  at  Abbotsbury  before  f  •*— 
Yes,  f  had  several  times ;  and  know  several 
peraieinthetown* 

How  long  did  you  continue  at  Abbo^iburyf  ^ 
—We  came  there  on  the  1st  of  Januaiy,  sod' 
went  away  on  the  9th. 

Did  your  mother  stay  with  you  there  all  the 
time?  iShe  4id;  and  whea  we  want  away, 
Mr.  Clarke  went  with  us  to  a  little  village 
they  qdled  PMersham,  about  a  mile  or  a 


by;  and  1  left  a  piece  4fnaakeen,  about  thffOo 
yards  aod  a  quarter,  for  my  reckoning  with  ray 
(sodlord.  I  was  alqud  that  sihrer  woold  fall 
short ;  so  I  went  to  his  bedside,  aodtold  him  f 
was  afraid  money  would  •foil  sboit  beiope  I  came 
home,  and  de^red  he  woold  take  tbot  till  I 
letohed  It  Bfly  mother,  sister,  and  f  went'frem 
Bidgway  to  dorohester  onThuioday  the  lltb, 
whkjh  is  about  thrse  pules  distance;  we  diA 
twt  tie  there,  but  went  forward  alHMMt,  aM 
night;  for  we  had  received  a  letter  from  my 
sbter  Mary,  who  was  at  London,  that  she  *waa 
extremely  HI,  and  desired  us  to  come  home  ap 
soon  as  peesible ;  there  was  a  ^ety  great  water 
out  at  Dorchester,  and  the  miller's  man  carried 
my  sister  Lucy  over  it  on  horseback,  behind 
him;  for  which  I  tokl  him  Pd  give  him  a 
pint  of  beer ;  and  I  took  my  mother,  aad  car- 
ried her  on  my  back  tbroo^  the  water ;  there 
is  a  miH  jost  hy  thephu)e;  mvaisterHared 
till  we  came  to  ner,  then  we  oil  three  wafted 
OB  together. 

Where  did  you  stop?— The  nsKt  day  wo 
got  to  a  phuse  'Called  Tawney-Down,  aod  wo 
went  into  a  little  ale-house  on  the  road,  and 
liad  some  bread  and  cheese,  and  a  pint  of  beer : 
We  lay  at  a  ^aoe  caMed  CheMe  that  nigh^ 
wUcb  was  the  Friday. 

How  many  mHes  is  Chettle  from  Dosches- 
ter  ?-4  cannot  tell,  because  we  went  through 
9landfofd. 

What  time  did  you  get  to  Chetde  on  the  Tri- 
dayf—Al^e  got  there  in  the  evening;  my  mother 
was  Tsry  weary,  and  1  asked  >  shephehl  OQ 
the  Downs  for  an  ale-house,  and  he  said  thcvo 
was  neveraoneto  Chettle:  on  the  Saturday 
we  went  from  thence  to  Martin ;  there  I  askoi 
at  an  ale-house  for  lodging,  and  cooM  get 
none ;  ao  a  gentleman  let  us  Ke  in  his  bam. 

Do  you  &0W  his  name?— 1  do  not  Tocdl- 
leetlt. 
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Wat  it  fiurmer  Thiiiet?— It  wm  ;  ve lay 
there ;  my  mother  and  sister,  were  with  me, 
we  never  were  a  mimile  fh»m  eaeh  othef  all  the 
time  to  LoodoQ. 

;  Where  did  yoa  go  when  yoa  went  from 
Martin?— We  went  from  thence  to  Coombe 
OB  the  Sunday  night,  to  the  house  of  widow 
Grevilie;  her  son  Thomas  Grerille  is  dead 
of  the  small- pox. 

When  did  yon  leare  Coombe  ?^ We  left  that 
on  the  Monday,  bat  i  can't  reoollcet  where  we 
lay. 

Where  did  you  lie  on  the  15th  ? — I  cannot 
tell.— I  went  to  Basingstoke  on  the  Tnesday, 
1  think. 

Recollect  again.— >1  cannot  recollect  it. 
.    How  many  plaoea  did  you  lie  at,  or  how 
many  days  were  you  in  going  firom'Coombe  to 
Basingstuke  P — I  cannot  tell. 

Whet  day  of  the  week  did  yon  get  to  Ba- 
singstoke?—I  cannot  tell :  we  trarelled  about 
ten  miles  a -day. 

Where  did  yon  put  up  at  Basiagstoke  ?•«» 
At  the  Spread-£agle ;  a  widow  woman  keeps 
it ;  she  wrote  a  letter  for  my  sitter  Locy  to 
Mr.  Clarke ;  Mr.  Clarke  and  we  had  parted  a 
looff  time,  and  he  desired  Lacy  to  oend  a  letter 
to  him. 

Where  did  Clarke  and  yon  part  ?— We  parted 
at  Ridgway. 

What  is  the  landlady's  name  who  wrote 
this  letter  ?— I  don't  know  her  name  ;  the 
letter  was  sent  to  the  post-office  at  l>orchester, 
directed  to  Mr.  William  Clarke  at  Abbotsbary  ; 
we  did  not  lie  at  the  Spread-Eagle,  wecouM 
not  haTo  lodging  there ;  but  she  directed  us 
about  a  mile  or  mile  and  half  farther  on  our 
way  to  London.  ' 

What  is  the  name  of  the  place  you  lay  at  ?— 
It  is  called  Old  Basuig,  it  is  a  little  out  of  the 
way. 

Where  did  you  go  the  next  day  ?^We  went, 
I  beliofo,  to  Bagsbot,  and  lay  at  the  Greyhound 
there  ;  and  on  Uie  Saturday  we  went  to  Brent- 
ford, to  the  house  of  Mrs.  Edwards;  I  lay 
th^re  ooe  night,  and  on  Sunday  I  went  to  Lon- 
don to  look  after  sister  Mary  ;  I  steyed  there 
one  nigbt,  and  the  next  day,  which  was  on  a 
Monday,  I  brought  my  sister  Mary  to  Lucy 
and  my  mother  at  Brentford ;  we  all  sUved 
there  till  Tuesday. 

What  sign  does  Mrs.  Edwards  keep  ?—8he 
keeps  no  sign,  but  there  is  the  sign  of  the 
Drum  just  by  it;  there  we  wereallTour  toge- 
ther ;  and  to  the  best  of  my  knowledge,  we  all 
left  Brentford  on  the  Tuesday,  and  went  to  the 
Se?en  Sisters  by  Tottenham,  to  the  sign  of  the 
Two  Blowers. 

Is  not  there  another  name  to  that  place?— 
I  do  not  know ;  there  is  a  green  ;  they  call  it 
hy  aome  name,  but  1  don't  know  it. 

What  day  of  the  week  was  thb  ?— It  was  on 
•  Tuesday.     , 

Where  did  you  go  the  next  day  f— Then  we 
went  to  Mrs.  Wells's  house;  this  was  on  a 
Wedne^lay. 
How  came  you  to  go  therof^I  was  recom- 
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■Bended  to  her  hoase  for  hidging ;  ibrnj  oaid 
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she  was  a  ? ery  dvil  woman : 
in  my  life  before  this  time,  if  I  was  to  be  racked 
to  death.  There  is  an  acquaintance  of  mine 
that  owed  me  seten  poonds  fifteen  sbillii^  in 
London,  and  I  went  there  to  sUy  till  I  ooald 
receif  e  it,  to  Mrs.  Wells's  house :  we  went  to  a 
woman's  house  who  sells  pease -foup  at  Ed- 
monton; we  wonld  have  lodged  there;  but 
my  mother  wanted  to  wash,  and  the  wobmb 
said  that  was  not  customary,  so  she  reoom* 
mended  as  farther,  to  a  place  called  Cheahont; 
upon  that  we  went  to  Mrs.  Welb's  house,  being 
recommended  there  by  Mrs.  Long's  daughter ; 
I  left  my  mother  and  two  sisters  at  Mrs.  Welb's 
house,  and  went  to  Loudon  to  receive  my 
money  about  ^wo  or  three  days  after  we  got 
there ;  I  lay  in  London  one  night,  and  camo 
back  the  next  day,  and  we  all  remained  there 
till  we  were  taken  up. 

Describe  particularly  the  rooms  you  lay  in 
at  Mrs.  Welb's  house.— The  room  my  mother 
and  two  sisters  lay  in,  b  as  you  go  by  the 
kitchen  door  up  a  pair  of  stairs,  and  tuni  short 
on  the  right  hand ;  it  b  a  large  room,  with  one 
bed  in  it,  in  which  they  all  three  lay ;  it  is  the 
handsomest  room  they  have  in  the  bouse. 

What  room  was  nnder  that  ?— There  b  a 
parlour  under  it ;  i  by  in  a  little  room  facing 
the  stair-head. 

Where  did  mother  WeUs  lb  ?«--She  lay  in 
a  room  on  the  left  hand  of  mine,  as  you  go  up 
stairs. 

Who  lay  in  that  room  with  4ier  ?— There 
was  a  daughter  of  hers,  and  Virtue  Hall. 

Do  you  remember  any  body  else  that  by  in 
the  honse  .^— There  was  Fortune  Natus  and 
hb  wife  lay  in  a  place  where  there  b  a  vast 
deal  of  hay. 

What  do  you  call  that  room  ? — It  waa  a 
shuffle -board  room,  as  they  say;  yon  go  up 
two  or  three  steps  to.it  out  ot  the  Jcitchen  ; 
they  had  a  bed  made  of  hay  on  the  right  hand 
going  up. 

At  the  time  you  were  at  Enfield- Wash,  how 
did  you  supply  yourselves  with  provision  ? — I  ^ 
bought  my  own  victuals  myself;  there  is  a 
little  chandler's-shop  over  the  way ;  the  man's 
name  is  Larney ;  he  &  a  bricklayer ;  they  sell 
butter,  tea  and  coffee,  soap  and  candles;  1  went 
there  several  times  for  tea. 

Where  did  j]oa  buy  your  butchers  meat? — 
It  was  in  herring  time ;  we  lived  on  fish,  and 
did  not  buy  meat  there ;  there  was  an  old  roan 
came  to  the  door,  Mrs.  Welb  bought  fish  of 
him,  and  so  did  I. 

Did  you  see  thb  yonng  woman  at  the  bar 
when  you  were  there?— No,  I  did  not ;  I  never 
saw  her  before  we  were  taken  up  in  mv  life,  if 
I  was  to  be  racked  to  death ;  I'll  stand  with  a 
sword  pot  to  my  heart,  if  ever  I  saw  her  tilt 
she  came  in  the  chaise ;  we  came  there  on  a 
Wednesday,  and  at  the  end  of  a  week  and  a 
day  my  mother  was  taken  up. 

Crossrexamined  by  Mr.  Morion. 

Mr.  Jdortim*   At  setting  oat  on  your  exanu- 
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Halloa,  you  said  you  could  not  tell  where  you 
were  al  Cbnitmae,— G.  Squiret;  Not  the  uew 
Christinas. 

You  said  you  were  not  at  London  before. — I 
mean,  not  ^fore  six  or  seven  weeks  before 
Miehselmaa. 

From  what  plare  did^yoa  set  oat?— I  went 
^wn  into  Haro^isbire. 

When  did  yoo  set  oilt  on  your  journey,  and 
where  is  your  home  ? — We  sat  out  from  New- 
inarton  to  Somereeubire  and  Dorsetshire. 

Where  did  you  leave  your  sister  Mary,  when 
jott  set  out  ?*-She  was  with  a  particular  ac- 
qusmtance,  with  Mrs.  8quires's brother-in-law ; 
1  left  her  in  Rent ;  Mrs.  Squires  in  the  Borough 
has  a  brother,  and  his  wife  was  very  ill,  and  I 
lefl  my  sister  Mary  with  her,  in  order  to  do 
what  was  in  her  power  for  her ;  they  sell  goods 
ip  the  country,  and  travel  about  as  we  do. 

At  what  house,  or  in  what  town  did  you  leave 
her  f-~I  had  not  a  ibought  of  being  called  to 
Mch  questions  as  these. 

J  shall  ask  vou  a  great  man;^  questions  yon 
have  not  heard  vet:  can  you  give  me  any  an- 
swer, at  what  bouse,  or  what  town  you  left 
yonr  aister  Mary? — It  was  in  Kent. 

W.ere  your  mother  and  sister  with  you  when 
you  parted  with  her?— We  were  all  three  to- 
gether ;  1  don't  know  at  what  town,  or  whose 
'  bouse ;  ^  hen  I  /left  my  lodgings,  1  went  into 
ILeott  and  happeoed  to  meet  with  tbem«  I 
went  into  the  wifd  of  Kent. 

Did  you  come  back  a^ain  then  to  Newing- 
ton? — I  went  from  Kent  loto  Sussex. 

Name  a  town  there. — Lewes,  Battel. 

Did  you  go  through  either  of  them  ?— No, 
I  did  net. 

Name  the  first  great  town  that  you  went 
through  in  Kent. — 1  don't  know  which  I  went 
throngb  first;  1  went  through  Lewes;  i  made 
the  b«t  of  my  wav  ioto  the  west. 

After  yoa  left  Lewes,  what  is  the  first  town 
yon  came  to  that  you  did  know?— Really  I  do 
not  koo«r  ;  it  is  so  long  ago,  I  can't  tell  you. 

You,  without  an  almanack,  have  given  a 
Umg  and  seeming  fair  account  of  a  long  jour- 
^y  9^7  ^'^'^^  yourself  down  into  Dorsei- 
chire}  I  don't  ask  you  the  first  town  from 
Lewes,  but  the  first  town  you  do  remember 
after  you  left  Lewes* r[No  answer.] 

It  was  not  South-Parrot,  was  it  ? — No,  It  is 
moi  possible  I  can  tell  you  ;  1  went  from  thence 
Into  Hampshire  and  Wiltshire ;  I  went  through 
Salisbury. 

is  that  the  first  town  you  can  remember, 
after  you  left  Lewes,  you  came  at? — No,  1 
went  through  several,  but  don't  remember  their 
names;  1  must  have  went  through  some:  I 
hdoe  yon  will  excuse  roe,  1  hope  you  will  not 
ask  nM9  any  more. 

Can  you  tell  the  name  of  aov  town  yon 
went  through  between  Lewes  and  Salisbury  ? 
—No,  I  cannot. 

Where  did  you  go  when  yoa  went  from 
Salisbury  ? — I  went  to  Hindoo. 

What  county  is  that  in?— That  is  in  Wilt- 
shire. 
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you  go  when  yoa  went  from 
Hindoo  ? — I  went  partly  by  Mear. 

What  was  the  next  town  when  you  left 
Mear?— Reallv,  Sir,  I  hope  vou  will  excuse 
me,  be  pleased  to  excuse  me;  I  cannot  tell  in- 
deed; please  to  excuse  me. 

You  gave  so  clear  an  evidence  on  that  part  of 
your  return,  that  if  you  do  not  go  on,  it  must 
be  left  to  my  lord  who  tries  you :  tell  me  where 
you  went  when  you  left  Mear?— From  Mear 
we  went  towaixis  Shaftsbury. 

Did  you  go  to  it  ?— 1  went  partly  by  it. 

Tell  me  some  town  yon  lay  at. — [No  answer.l 

Did  you.  lie  at  Lewes  ?— 1  did  ;  1  cannot  tell 
the  boose;  it  was  an  ale  honse,  but  I  don't 
know  the  sign. 

Tell  us  another  town  you  lay  at. — I  know 
Mear  very  well ;  I  lay  there,  but  had  never 
lain  at  that  house  before. 

Where  did  you  use  to  lie  there?*— [No  an* 
swer.] 

Did  you  lie  at  Shaftsbury  ?•*!  cannot  tell 
whether  I  did  or  not. 

Where  were  you  going  to  in  the  west  ?— I 
sell  ffoods. 

What  goods  ?— I  had  white  waistcoats,  and 
worked  gowns,  and  bollands,  and  such  things; 
and  where  my  business  led  roe,  there  I  went. 

What  quantity  of  goods  might  you  have 
when  you  went  out  of  Kent?— 1  had  not  defdt 
larigely,  I  believe  I  had  then  about  twenty 
pounds  worth  of  goods,  consisting  in  apronsi 
worked  ssowns,  nankeens,  and  sucn  things. 

How  long  were  you  before  you  came  to 
South-Parrot?— I  cannot  tell:  1  never  was 
at  South-Parrot  before  the  29ib  of  December; 
1  went  down  with  a  gentleman  once  since^ 

Is  Yeovil  farther  from  London  than  South* 
Parrot?— No,  Sir. 

Did  you  go  through  that? — No,  I  canM 
partly  by  it:  but  they  said  they  had. got  the 
small-pox  in  the  town,  and  1  uad  never  htfi 
it,  so  1  did  not  come  through  it. 

Were  you  at  Crookherue  ?— No,  I  was  not 
there  at  all. 

Tell  me  a  great  town  after  you  left  Shafts- 
bury ?— I  went  away  from  Shaftsbury  to  .Ab« 
botsbury. 

Tell  me  the  name  of  one  town  yoa  lay  at  in 
Somersetshire  ? — 1  did  not  go  very  far  in  So- 
mersetshire. 

Name  one  town  betwixt  Yeovil  and  South- 
Parrot  that  you  lay  at.— I  don't  know  a  town 
betwi^  ihem ;  there  are  several  villages^  but  I 
can't  tell  the  name  of  one. 

Tell  me  the  sign  of  an  inn  where  you  lay  at 
beyond  Shaftsbury,  whether  it  was  a  fox,  a 
ffoose,  a  dog,  or  t^  pair  of  compasses? — I  don't 
know  the  sign  of  any  place  wnere  1  lay  at,  b^ 
cause  it  is  so  long  ago. 

You  remember  the  other  places  very  well? 
—That  is  liecaose  i  ha^e  been  t^ere  since. 

Then  you  remember  it  by  the  last  journey 
you  took  ?— ^  es.  Sir,  and  by  the  other  too. 

Then  you  can't  remember  either  a  town,  an 
alehouse,  or  a  sign  where  you  lay  at,  after  you 
leftShaftobury?— No,  I  cannot. 

Z 
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'  Noff  we  shall  be  a  IHtlrbetter  acquainted  : 
irebriDff  you  dow  to  South-Parrot;  you  say 
ytm  had  traTelled  seven  or  eifirht  weeks  before 
Michaelmas,  till  the  S9th  of  December?-- But 
1  did  not  travel  all  that  time,  I  came  home  to 
my  bouse  at  Newington  before  that. 

Bid  yuu  return  home  after  you  set  out  for 
Kent,  and  so  into  the  west,  before  you  got  to 
South-Parrot  P— Before  the  time  of  my  coming 
borne,  I  could  not. 

Let  me  understand  von :  did  you  return  back 
to  Newington  before  Christmas  P— No,  Sir,  not 
till  after  Christmas. 

Then  from  the  time  you  set  ont,  seven  or 
«ight  weeks  before  Michaelmas,  you  were  tra- 
velling about  Ibe  country  with  your  goods  ? — 
Yes,  Sir. 

Can  you  tell  the  exact  time  you  set  out  from 
Newington-Bults  ? — It  was  harvest-time,  or 
near  it ;  I  can't  tell  whether  it  was  in  July  or 
August. 

Well,  we  are  come  to  South-  Parrot ;  you  say 
ymx  came  there  the  29ih  of  December ;  you 
«ay  you  met  with  Mr.  Cbirke  on  a  Sunday  at 
Abbotsbury,  and  lay  there  that  night,  and  set 
out  with  him  on  the  Monday,  and  went  to  Lit- 
ton, and  your  mother  went  after  you  to  Abbots- 
bury:  now  ril  ask  yon  this  Question,  when 
^our  mother  went  after  you  there,  did  you 
nieet  her  on  the  road  P— No,  I  did  not. 

Then  did  your  sister  come  with  your  mother 
ibere  on  the  Monday  morning  P— No,  she  stay* 
ed  in  the  house  at  Litton. 

*  Then  your  mother  walked  oo  the  Monday 
inoming,  December  the  Slst,. from  Litton  to 
Abbotsbury  by  herself,  and  back  agaiu,  and 
dfned  oo  two  fowls,  then  went  with  you  to  Ab- 
botsbury again  P— Yes,  Sir. 

What  time  did  she  come  back  tolitton? — 
'Betwixt 'two  and  tliree  o'clock,  apd  dined  with 
*«s,  and  walked  with  us  ta  Abbotsbury  that 
night. 

What  time  did  you  all  set  out  from  Litton  to 
fro  to  Abbotsbury  P— We  set  out  between  three 
and  four  o'clock  in  the  afternoon. 
-    Was  it  dark  P—  1 1  was  quite  dark. 

*  Where  did  you  buy  the  two  fowls?— I 
bought  them  of  one  Mrs.  Turner ;  I  made  a 
*ciudatufn  for  the  feathers,  she  sakl  she  would 
bave  the  feathers. 

You  lived  well ;  I  should  think  two  fowls  a 
^ery  remarkable  dinner  tor  three  gypsies. — 
Fowls  are  bought  there  for  sixpence  a  piece, 
it  is  cheaper  than  beef  or  mutton ;  that  1  have 
Tenr  ofWn. 

I  hope  vott  always  buy  them  ?— I  do. 

Were  Uiey  boiled  or  roasted  ?-*They  were 
both  boiled ;  i  was  not  at  home  to  see  them 
boiled,  but  I  eat  part  of  them. 

What  day  was  it  you  lent  the  exciseman 
your  coat  P^I  don't  know  the  day. 

How  many  of  your  goods  might  you  have 
disposed  of  at  that  time  P— I  had  disposed  of 
tbem  alL  except  a  piece  of  check  and  two 
waistcoats. 

Then  you  had  taken  a  little  money  f — I  had, 
aod  owed  ftomei  and  returned  it  to  LmmIou. 
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To  whom  ?— To  an  acquaintance  of  mine, 
Mr.  Norman ;  be  is  since  dead :  he  was  a  tMe- 
waiter. 

'  From  what  place  did  you  return  the,moiiey  f 
—I  cannot  name  the  place. 

Mr.  Davy.  I  beg  leave  to  ask  one  questba 
1  forgot;  what  happened  at  Ridgway  when 
you  were  there  P — G. 'Squires.  A  young  roan 
that  lives  at  Abbotsbury,  who  sells  turoips,  had 
two  horses,  and  Mr.  Clarke,  after  he  had  dined 
with  us,  designed  to  return  home ;  he  knowing' 
the  man,  desired  bito  to  come  in ;  we  had  got 
some  beef-sleaks ;  this  man  dined  with  us,  and 
Mr.  Clarke  rode  on  one  of  bis  horses  hooM ;  he 
is  here. 

Mr.  Morion.'  Tell  me  his  name. — O.Squirei* 
I  don't  know  his  name. 

Is  that  the  hpuse  you  left  a  piece  of  nankeen 
at  P— Yes,  Sir. 

Do  you  call  nankeen  *  check  P' — Ne^  Sir. 

When  you  left  this  piece  of  nankeen  in  pawn* 
because  you  were  afraid  you  should  want  mo- 
ney, pray  how  much  money  had  you  then  P— 
1  had  borrowed  some  of  Mr.  Clarke,  and  had 
somedf  my  own. 

Tell  us  this  one  thing,  that  as  Mr.  Clarke 
was  so  much  your  friend,  and  your  Bister's 
friend,  why  did  he  not  pay  your  reckoning* 
and  save  your  nankeen,  that  you  might  oudce 
your  money  of  itP — He  offered  it,  but  I  was  so 
kind  I  would  not  let  him. 

What  money  did  you  borrow  of  Clarke  P— I 
borrowed  6s.  of  him.  ' 

Have  you  had  your  nankeen  since  P— No, 
he  has  got  it  ui  custody  since. 

What  was  your  reckoning  P^It  was  aboot 
3s.  6d. 

What  is  nankeen  worth  a  yard  P — It  is  worth, 
or  f  generally  sell  it  for,  2s.  a  yard. 

Where  did  you  receive  the  news  of  yoar 
sister  Mary's  illness  ?— It  was  in  the  coootiy, 
I  can't  leil  the  town  where. 

How  did  you  receive  the  account  of  it  P*- It 
came  by  the  post ;  sure  it  must. 

Upon  your  oath,  did  yon  leave  any  difsctiona 
^ith  her  to  write  to  you  in  the  country  P — ^Yee, 
and  I  had  a  letter  she  was  ill ;  I  had  it  fim  by 
a  letter. 

Can  your  sist^  Mary  writeP-^^No,  she  can- 
not. 

Was  the  letter  directed  to  you  or  your  mo* 
ther  P  Wes  it  after  you  left  Abbotsbury  you  re> 
ceived  the  letter  P«->I  cannot  say  that 

Then,  if  you  received  it  before  you  came 
tliere,  or  at  the  place,  it  is  strange  yon  ahouM 
stay  dancing  there ! — I  will  not  s%vear  1  re- 
ceived it  before  we  came  there,  or  not. 

You  say,  at  Dorchester  the  miller  carried 

Jour  sister  over  the  water  on  horseback,  hour 
id  you  and  your  mother  get  over  P—- 1  asked 
him  to  carry  my  mother  over ;  he  said  heooirid 
not  stay. 

Did  he  come  back  again  by  you,  or  go  on  ? 
— No,  he  went  another  way. 

How  far,  after  yen  set  out  from  Ridgway, 
where  the  dead  horse  was,  might  y<Mi  walk 
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with  that  old  woman,  that  day  and  Digffat  afUr 
Tou  had  received  an  acoonnl  of  your  sister 
Mary's  illness  ?*-Sbe  srot  no  farther  than 
Chettle. 

How  far  is  Rid^way  from  Dorcbestter  f— It 
is  about  three  or  four  miles. 

How  far  is  it  fisom  Chettle  to  Blandford  ?-* 
1  can't  tell  how  many  miles. 

What  did  you  He  upon  in  that  bam  you  men- 
tioned f — We  all  three  lay  upon  straw;  we 
don't  carry  sheeU  or  blankets  with  us;  we  all 
■at  up  in  our  clothes. 

Whereabouts  does  Chettle  lie?^It  is  on  the 
left  hand,  and  Martin  on  the  rin^bt. 

Which  were  you  st  first  .^— At  Chettle,  and 
then  to  Martin,  and  from  thence  to  Coorobe. 

Is  not  Martin  in  the  direct  road  from  Chettle 
th  London  ? — No,  it  is  not ;  it  is  the  bottom 
way ;  we  came  there  because  it  was  niij^lit. 

fiow  lon^  did  you  stay  at  that  house  where 
the  letter  was  wrote  ?— About  au  hour  and  half; 
we  came  there  about  three  o'clock,  to  the  best 
of  my  knowledge. 

miere  did  you  go  to  find  your  sister  Mary  ? 
*-To  a- relation's  of  mine,  who  belongs  to  the 
customs,  named  Samuel  Squires ;  htf  lives  down 
in  White  Hart-yard. 

Did  she  ask  you  whether  you  had  received 
a  letter  from  her  or  not  ?— I  told  her  I  had. 

Did  you  tell  her  where  you  received  it  ? — 

Which  way  did  you  go  from  Brentford  to 
Totteoham-Hiffh-Cross  ?— I  went  through  the 
city,  along  by  Covent- Garden. 

Did  you  go  to 
No. 

Nor  yoor  sister  nor  mother  ?— No. 

On  which  side  the  nark- wall  did  you  come 
from  Rensiogton? — Through  Knightsbridge, 
and  all  along  the  great  road. 

Do  you  know  this  town  of  London  ? — T  can 
find  my  way  in  any  part  of  the  city,  but  I  am 
not  aoquainteil  with  the  streets  names. 

Did  you  go  through  ti|e  city  P— I  went  clear 
quite  through  the  city. 

Which  way  did  you  go  out  of  town  to  Tot- 
tenham ?— By  Shoreditch. 

Had  you,  or  had  you  not,  a  lodging  at  New- 
ingtoo  at  that  time P— Yes,  I  bad;  and  my 
houshokl  goods  were  there  at  the  time. 

Then  how  came  you  to  go  through  London, 
and  not  lo  your  bdgings  P<*— Because  I  owed  a 
sum  of  money,  and  was  afraid  of  being  arrest- 
ed, and  wanted  to  see  Mr.  Squires,  who  lived 
in  the  neighbourhood,  to  make  it  up  for  me. 

What  day  of  the  week  did  you  pass  through 
London  P—1  left  Mrs.  Edwards's  house  of  a 
Wednesday,  and  the  same  day  I  came  through 
'London. 

Where  did  you  meet  the  person  that  reoom* 

ended  you  to  this  house  of  Wells's  P— Before 


» your  house  at  Newington  P — 


you 
I  came  to  Enfield ;  the  woman's  name  is  Long. 

How  many  beds  are  there  in  the  room  at 
Welta's  where  yoar  mother  lay  P— There  ia  but 
Mebed. 

If  yoa  erer  did  go  this  joameT,  be  positive 
witb  yooneU;  whc&er  it  was  in  the  year  1753. 


— jYcs,  Sir ;  1  am  sure  it  was  then,  and  not  at 
any  other  time. 

bid  your  mother  and  sister  help  you  in  your 
trading  P-^My  mother  buys  old  clothes  and 
silver  lace. 

Who  bought  these  goods  of  yours  P— I  did 
myself. 

Did  your  mother  and  sister  know  of  youy 
trading  P— They  did. 

Did  thev  kn<iw  what  quantity  of  goods  yoa 
had  P^-I  don't  know  wh«ther  they  did  or  not. 

Mr.  Davy,  We  will  not  call  Lucy  the  sister; 
she  is  rather  more  stupid  than  her  brother,  and 
has  not  been  on  that  road  since  their  coming  to 
EnfielH-Wasb  ;  and  so  can  give  but  a  very  im- 
perfect account  either  of  times  or  places.  But 
we  will  call  Mr.  Willis,  who  went  with  George 
Squires  about  the  country  since  the  cbmmeooe- 
ment  of  this  prosecution,  in  order  to  ascertain 
the  particular  places  where  Mary  Squires  and 
her  family  have  travelled  through :  and  Mr. 
Willis  will  assign  the  reason  of  this  man's  re- 
membering the  times  and  places  of  their  return 
from  the  west  with  such  exactness,  when  he 
can  recollect  so  tittle  of  the  journey  of  going 
down. 

-Robert  IFiWii sworn. 

Willii,  I  set  out  some  time  in  last  June  from 
Dorchester. 

Mr.  Nares.  Whether  this'geotleman  is  called 
to  prove  any  tiling  else  than  what  Sqnires  has 
related  to  him  P  and  what  he  has  heard  from 
others  since  the  fact  P    I  object  to  his  evidence^ 

Mr.  Gascoyne,  Mr.  Willis  went  into  the 
country  with  George  Squires,  in  order  to  ascer- 
tain the  places,  he  being  a  person  of  reputa- 
tion, at  houses  where  these  three  people  lodged^ 
and  has  found  them  to  be  facts. 

Mr.  Morton,  You  have  shewn  there  was  a 
person  with  thent  in  court,  (that  is  Lucy)  and 
you  refuse  calling  her,  and  now  call  this  man 
to  give  an  evidence  of  hearsay  only,  after  a 
person  has  been  examined  an  hour  and  half, 
and  told  you  of  a  person  within  your  lordshtp^s 
power  to  call,  who  he  says  has  oeen  with  bim 
all  the  jourqey :  will  your  lordship  suffer  a 
third  person,  that  can  only  tell  what  this  or 
that  man  toM  him  upon  his  making  enquirjr  i! 
We  are' willing  to  risk  the  issue  of  this  trial 
singly  upon  the  evidence  of  George  and  Lu«y , 
examined  separately. 

Mr.  Baron  Legge.  If  they  don't  call  the  aister^ 
you'll  make  what  observations  you  please  upoa 
It.  That  evidenoe  has  said  upon  his  oath,  that 
his  sister  went  this  whole  journey  ^vith  him  ; 
and  in  order  to  confirm  that  what  he  said  was 
truth,  they  will  not  call  her,  but  this  attorney. 

Mr.  Just.  CUve.  This  is  but  hearsay  evideuce^ 
and  that  is  not  evidence ;  but  if  you  go  to  dis* 
credit  this  man,  surely  they  may  produce  evi* 
dence  to  shew  the  conformity  of  bis  evidence, 
that  he  was  always  in  one  story. 

Mr.  Narts,  Thb  must  be  proved  by  a  person 
that  was  present  at  the  fact;  if  the  case  wan 
otherwise,  I  could  call  a  hundred  witnesses  in 
orde^  to  cottfinn  my  owi»  eridense* 


843] 


37  GEORGE  IL 


Ttial  ofElutabeih  Canning, 


[514 


Mr.  Barm  Legge.  The  sevaral  pco|>]»,  that 
liTeU  at  the  housed  where  he  lavs-he  called,  are 
the  eTtdeDoes  to  call  to  pro?e  that. 

Mr.  Morton.  Here  is  a  roan  ^oes  and  tella 
his  eate  to  his  attorney,  and  he  connes  here  as 
a  witness.        (Refusea.) 

George  and  Lucy  Squires  were  again  placed 
by  their  mother  in  the  court. 

John  Fry  sworn. 

.  Fry.  I  live  at  a  place  called  Littoo»  in 
Dornetsbire;  1  am  a  tiler  and  plaisterer;  f 
came  to  town  on  Wednesday  last 

Mr.  Willes.  Do  you  know  the  old  woman 
that  sits  there?  (meaning  Mary  Squires.)— I 
have  seen  the  old  crypsey  several  times ;  I  re- 
member seeing  hei*  on  the  dOth  of  Decemher 
1752,  at  Litton :  it  was  on  a  Saturday,  at  the 
house  of  James  Hawkins ;  I  was  at  frork  there 
at  the  same  time. 

^  Pray  how  can  you  remember  the  particular 
tjmef-^Because  it  was  in  the  new  Christmas 
time,  and  the  Monday  following  was  the  New- 
year's  day ;  this  is  the  very  old  woman. 

Look  at  the  man  and  woman  with  ber.— 
Thev-  are  the  two  persons  that  were  with  her 
on  that  Saturday  evening. 

Were  you  in  company  with  them  ? — I  was 
not  at  all,  but  I  saw  them  by  the  kitchen  fire. 

How  can  you  be  ceruin  these  are  the  peo- 
ple?—tl  have  known  the  old  woman  thirty 
fears;  she  has  been  in  that  pact  many  times ; 
have  seen  her  face  oflen  before. 

[Cross -esnmined.  ] 

Mr.  Narei,  Is  this  Mr.  Hawkins  living?— 
Try,  He  is,  and  is  now  here. 

^rMneU  Gladman  sworn. 

Mr.  Gatcoyne,  Do  ^ou  know  Mary  Squires  ? 
^^Gladman.  Yes,  Sir ;  that  is  the  woman. 
(Pointing  to  her.) 

Do  you  know  these  two  people  that  stand  by 
her  ?— 1  do,  they  ape  her  son  and  daughter;  I 
keep  a  house  at  Litton,  aud  am  a  gardener ;  1 
remember  seeing  these  people  there  on  Mon- 
f}^  the  1st  of  January  175S,  in  the  house  of 
James  Hawkins ;  there  is  no  sign,  it  used  to 
be  the  Three  Horse-shoes;  1  shaved  George 
the  Sunday,  being  the  day  before,  at  my  bouse. 

Had  yon  ever  seen  the  old  woman  before  ?— 
To  the  best  of  my  knowledge,  I  never  did ; 
but  I  am  positive  sure  to  them. 

What  is  the  reason  yon  know  it  to  be  the  1st 
of  January  ?.-.The  reason  is,  we  generally 
ring-in  the  new  year ;  I  went  to  ring  a  peal, 
and  the  people  of  the  parish  gave  us  some  liquor, 
that  is,  some  ale  and  some  cyder,  to  drink; 
we  concluded  to  go  to  the  ale-house  with  our 
jug  of  cyder,  that  was  given  us,  to  have  some- 
thing put  into  it ;  we  went  to  Hawkins's ;  the 
old  woman  sat  there ;  I  sat  down  close  by  her, 
and  asked  her,  if  she  could  tell  fortunes?  she 
■aid,  No,  she  was  no  fortune-teller:  tasked 
her,  ¥t  she  could  tolk  Spanish  ?  and  said,  I 
thought  I  had  nteii  her  abioad  somewhere  or 


other;  she  said,  she  could  not:  I  asked  her,  if 
she  could  talk  Portuguese?  she  said.  No:  I 
said.  Nor  French  ?  she  said,  No:  Nor  Dutch f 
No :  she  said  she  knew  what  I  said,  bnt  could 
not  answer  me.  Upon  this  an  old  gentleman 
said,  You  must  cant  to  her,  talk  gypsey  to  her, 
and  she'll  answer  you.  Then  I  satd.  You  are 
one  of  the  family  of  the  scamps ;  she  said,  N<s 
I  am  no  scamp ;  and  a  ^oung  man  \n  the  room 
said  her  name  was  Squires. 

[Cross-examined .  ] 
Mr.  WiUiam.    Did  she  sell  any  thing?— 
Gladman,  She  did  not  appear  to  me  to  sell  an  j 
thing. 

Jomss  ^i^e/ sworn. 

Mr.  Davy.  Did  you  ever  see  that  old  wq- 
man  before  ? — Angel.  I  have  seen  her  a  great 
many  times. 

Did  you  oversee  her  at  Litton? — I  saw  her 
there  on  the  last  day  of  the  year  1752,  at  James 
Hawkins's  apartment,  a  public  house ;  and  1 
believe  there  was  Miss  Lucy  with  her. 

Did  you  ever  see  the  young  man  ?— No,  1 
did  not  see  him  there. 

By  what  circumstance  do  you  remember  tbe 
particular  time?— Because  it  is  a  usual  thing 
for  us  to  ring-in  the  new  y esr ;  we  rang  a  peal, 
and  in  the  morning  concluded  to  go  to  a  public 
house  to  drink  together ;  there  we  raw  the  old 
woman  sitting  smoking  her  pipe ;  1  was  there 
two  hours,  and  then  1  was  called  away  to  gp  a 
fox  hunting. 

Did  you  ever  see  her  before  that  time  ? — No^ 
but  I  hare  several  times  since,  and  am  well  sa« 
tisfied  it  is  the  same,  woman. 

What  is*  your  business?— I  am  a  stay* 
maker. 

Cross-ezamineil  by  Mr.  Morim. 

What  time  of  the  last  of  December  did  yoa  see 
her? — It  was  after  the  evening  prayer  on  a 
Sunday ;  she  was  not  in  the  kitchen,  but  in  a 
new  apartment,  whrah  was  not  made  a  public 
bouse  of  then,  but  is  now. 

What  time  did  you  ring-in  the  morning? — 
It  was  just  about  day-break. 

How  long  might  you  stay  at  Hav^bins's?— I 
believe  near  two  hours;  she  was  there  all  tbo 
time,  and  I  left  her  there  when  1  went  away. 

What  time  was  it  you  went  to  go  a-hontingP 
— 1  believe  betwixt  nine  and  ten  o'clock,  i  am 
not  certain  to  the  rery  time. 

How  long  did  you  stay  a  fox-bnnting?— ^ 
Till  almost  night ;  1  believe  it  might  be  three 
o'clock. 

Did  yon  go  to  Hawkins's  in  the  evening?-*- 
I  did,  tmt  then  they  were  not  there. 

Do  you  know  Clarke?  Did  you  see  bien 
there  that  evening  ?— 1  know  him,  but  I  did  not 
see  him  there. 

Do  you  imagine,  that  betwixt  ten  and  tw«^, 
or  half  an  hour  after,  the  old  woman  oenld 
walk  from  Litton  to  Abbotsbury  and  back 
aitain,  and  after  that  walk  again  to  Abbote- 
hury  ? — 1  think  she  might ;  she  most  make 
▼ery  good  speed. 
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Mr.  Morion,     We  have  nethiiig  to  say 
against  their  characters. 


Jamet  Hawkins  sworn.  < , 

Hawkins.  I  keep  an  ale> bouse  at  Litton. 

Mr.  WHies,  Do  you  know  that  old  woman 
there  ? — Hawkins,  Yes,  she  passes  by  the  name 
of  Mary  Squires ;  1  remember  seeing  her  at 
onr  house  on  the  30th  of  December  1759,  being 
on  a  Saturday. 

Do  you  know  that  yonng  man  and  woman? 
—Yes,  they  are  George  and  Lucy,  her  son  and 
daughter ;  they  were  all  three  or  them  at  my 
house  at  that  time  together ;  it  was  just  at  the 
taming  of  the  date ;.  they  lay  there  on  the  Sa- 
turday and  Sondsy  nights,  and  went  away  on 
the  Monday  about  two  in  the  afternoon. 

What  time  did  they  get  to  your  house  on  the 
Saturday?  —  About  two  in  the  afternoon; 
George  went  to  Abbetsbury  on  the  Monday, 
the  1st  of  January,  and  one  Clarke  came  with 
bim. 

Where  was  the  old  woman  that  Monday 
morning? — She  was  at  our  house;  she  eat  a 
fowl  iu  a  little  new  chamber. 

Bid  she  not  lea?e  your  house  before  they 
all  went  away  ? — 1  don't  remember  she  did ; 
they  were  by  themsel? es ;  that  chamber  is  not 
in  the  house ;  they  eat  fowls  for  their  dinner. 

Who  were  the  fowls  bought  of  ?— They  were 
bought  of  one  Dance  Turner,  in  onr  parish. 

Were  they  boiled  or  roasted  ?— They  wore 
boiled,  1  believe;  we  don't  eat  roast  meat  in 
the  country  but  very  little. 

What  time  did  they  lea?e  your  house  ? — 
They  went  away,  1  beUeve,.  about  two  in  the 
afternoon. 

Were  George  Squires  and  Clarke  at  dkiner 
with  the. others? — 1  am  certain  they  were ;  in 
my  opinion  the  old  woman  went  to  look  for 
George  out  into  the  fields,  somewhere  or  an- 
other ;  ahe  did  not  tarry  long. 

How  long?— About  an  hour ;  but  I  went  but 
seldom  into  the  room  where  they  were. 

Do  you  remember  Angel's  being  at  your 
house  at  the  time  ? — I  do  ;  tbey  had  been  a* 
ringing ;  and  the  minister's  kmsoaan  went  « 
fox  boating  that  day,  and  gave  the  people  some 
money. 

How  do  you  know  it  was  the  3 1st  of  Decem- 
ber ? — By  reason  I  made  a  fire  in  that  little 
chamber  on  the  Monday  roornioff,  when  the 
people  were  ringing,  where  no  fire  had  been 
made  before. 

Cross-examined  by  Mr.  Haras. 

Was  Angel  in  the  new  room  or  the  common 
kitchen  P— ^tn  both  of  t4iem. 

Did  Mary  Squires  smoke  in  the  ktteben  or 
the  ether  room?-- 1  beKere  she  fbigbt  smoke 
in  both  rooms. 

Where  did  she  sraeke  on  Monday  morning  ? 
—I  believe  it  was  in  the  old  house. 

Mr.  Pavjf,  tf  yoa  deiigii  to  impeach  these 
people*B  eharaeters,  hei«  is  the  mioiiler  ve 
catt^^eiU  to  conflnii  Umi* 


>  WilUam  Clarke*  sworn. 

Clarke.  I  live  at  Abbotsbury,  and  know  the 
old  woman,  Lucy  and  Polly;  I  remember 
George  coming  to  my  house  at  Abbotsbury  the 
day  before  New  Year's  day,  in  the  forenoon, 
last  December  was  twel?e  months  ;  he  And  I 
went  to  Litton  together  on  the  Monday  morn- 
ing ;  I  was  a  sweetheart  of  Lucy's ;  we  ^ot 
there  some  time  in  the  afternoon,  and  met  with 
Lucy  about  three  or  four  o'clock ;  I  know  it 
Was  some  time  before  it  was  dark. 

Mr.Gaseoyne.  Wasthe  old  woman  there  ?-« 
Clarke.  She  was  not  when  we  came  there, 
for  she  had  come  to  make  enquiry  where  George 
Was,  because  he  did  not  return  on  the  Sunday 
mght ;  the  old  woman  came  there  about  half  an 
hour  after  ns,  and  George,  she,  Lucy  and  I 
went  to  Abbotsbury  that  night,  and  we  danced 
at  Gibbons's  house. 

Do  you  remember  any  thing  of  a  couple  of 
fowls  ?— We  eat  something  there ;  I  took  part 
of  a  fowl. 

Was  it  roast  or  boiled  ?-^It  was  boiled  fowl,  to 
the  best  of  my  remembrance. 

Then  if  you  stayed  to  dine,  what  time  did 
you  set  out  ibr  Abbotsbury  ?— We  set  out  late, 
after  dark. 

Who  was  your  partner?— Lucy  was  my 
partner. 

Can  yon  tell  who  was  George  Squires's 
partner  r — I  cannot  tell  you  indeed ;  Melchise- 
dech  Arnold  played  on  the  music,  that  I  am 
sure  of. 

How  many  days  did  they  stay  at  Abbots- 
bury  ? — Tbey  stopped  there  from  the  Ist  to  the 
9th,  all  three  of  them. 

Did  you  see  them  often  in  that  time  ll-I  was 
In  their  company  every  day  the  time  they  were- 
there,  and  saw  Lucy  some  part  of  her  journey  ; 
1  went  ss  far  as  Porlerehsm. 

At  whose  house  did  you  tedge  at  Porters* 
ham?— -We  lodged  at  Sias  Frampton's  house, 
that  is  a  mile  from  Abbotsburv ;  f  saw  her 
three  miles  farther,  and  parted  with  them  at 
Ridgway-Foot ;  I  supped  with  them  ther^  at 
Francis  Bewley's,  and  then  returned  to  my 
own  house. 

Did  any  body  borrow  money  of  you  at  Ridg* 
way  ?— Yes,  Georfire  borrowed  6s.  of  me. 

What  had  you  for  supper  there?— We  had 
hee^stesks 

Upon  wikat  terms  did  Lucy  and  ;^0o  part, 
vpon  good  terms:?— We  were  upon  civil  terms  ; 
1  never  saw  any  thing  by  her  but  civil  terms ; 
she  is  as  honest  a  girl  as  any  in  the  world  for 
what  I  know. 

When  she  and  yon  parted,  did  you  give  her 
directions  to  write  to  yon  ? — 1  did. 

Did  she  give  any  directions  to  you  ?— She 
did.       ' 

*  See  Proceedmgs  against  him  for  Perjury 
open  the  Trid  of  Siimm  and  WeHs,  ante, 
P.S7A. 


3*7] 


27  GEORGE  U. 


Trial  of  Elizabeth  Canniagf 


[S18 


Did  yoa  give  directions  only,  or  desire  her  to 
^rite  to  you  ? — I  desired  her  to  write  to  me  as 
6000  as  possible ;  after  that  I  reccj? ed  a  letter 
from  Bristol  at  Esham  in  the  Yale. 
,  How  long  after  your  parting  with  them  was 
it  you  receiYed  this  letter  from  Bristol  ? — It  was 
jiot  half  a  ^ear  after  ;  1  had  it  brought  to  Ah- 
botsbory ;  it  was  directed  to  me,  but  who  wrote 
It  I  cannot  tell. 

Cross-examined  by  Air.  WUlianii, 

What  coantryman  are  you  f — I  was  bred 
«ifd  born  at  Ablmtsbury. 

How  loDfiT  have  yuu  been  acqoainted  with 
these  people  P — Four  years  last  March ;  the 
first  time  that  ever  I  saw  them  was  at  the  Old 
Ship  at  Gibbons's  ;  the  second  time  I  saw  them 
was  the  last  of  December  1762,  when  Giforge 
came  from  Utton  to  me,  and  I. went  there  back 
ivith  him* 

What  time  of  the  day  was  it  when  you  came 
to  Litton  ? — Some  time  in  the  afternoon  ;  1 
canU  say  to  an  hour  or  two ;  it  might  be  three 
«'clock. 

How  long  were  yon  walking  from  Litton  to 
Abbotsbury  P— We  were  two  hours  walking  it ; 
it  is  three  miles. 

What  time  did  Mary  Squires  come  in  after 

2ou  were  at  Litton  f---She  might  come  in  in 
alf  an  hour,  and  that  might  be  between  three 
and  four  o'clock ;  we  todk  part  of  a  fowl 
there. 

What,  amongst  yoa  all  P— Yes,  amongst  us 
all. 

Was  it  boiled  or  roasted  P— To  the  best  of 
my  remembrance,  it  was  boiled. 

,  Who  paid  the  reckoning  P — I  don't  know  in* 
deed,  1  did  not  pay  a  farthing.    • 

Is  it  but  three  miles  from  Litton  to  Abbots^ 
bury  P~It  is  three  computed  miles,  but  it  is 
fouiv  post  miles. 

Can  you  walk  as  fast  as  Mary  Squires.^— I 
can,  and  a  mat  deal  faster. 

Could  abe  do  it  in  less  than  four  hours  P^ 
No,  1  douH  think  she  could,  because  &he  is  an 
elderly  woman ;  that  is,  walking  thither  and 
back  again. 

When  you  parted  at  Ridgway-Foot,  did 
George  Squires  tell  you  whether  he  bad  money, 
or  no  money  ?— He  did  not  tell  me  whether  be 
liad  or  not. 

Who  paid  all  the  mon^  from  the  1st  to  the 
9th,  where  you  drank  P— George  paid  it,  1  be- 
lieve ;  I  don't  know  bat  he  did ;  whether  ke 
paid  it  or  notrbe  had  six  shillings  of  me. 

Did  he  sell  any  goods  do  yoa  know  to  any 
body  P— Yes,  he  sold  an  apron  to  the  landlady 
at  the  Old  Ship,  and  another  to  the  Servant. 

Did  he  ask  you  to  lend  him  any>lhingp— * 
Yes,  he  did.  * 

Did  you  know  of  his  pledging  that  piece  of 
goo4i  at  Ridgway  for  the  reckoning  P—1  did 
not  till  afterwards. 

Didyoa  offer  to  pay  half  there?— JNo»  I  did 
Aot ;  George  would  not  let  me.     , 

Did  you  lend  him  this  money  before  or  after 
he  pawned  the  hankeea  P— It  was  before. 


How  came  be  to  pawn  it?— 1  cannot  tell 
that. 

How  long  were  you  at  Rldgway  P^I  might 
be  there  two  boors. 

What  time  did  you  set  out  for  Abbotsbury  ? 
—I  set  out  about  rour  o'clock  in  the  afternoon, 
and  lodged  at  Portersham  going  back. 

Mr.  Davy^  When,  you  came  to  Litton,  had 
Lucy  and  Mary  Squires  sat  down  to  dinner  ?— • 
Ciarke,   No,  Sir. 

Did  you  see  the  dish  when  first  served  up  ? 
»-I  eat  part  of  what  was  meddled  with. 

Had  tney  been  eating  before  you  came  there  P 
— f  don't  Imow  whether  they  had  eat  any  tbii^ 
or  not. 

Did  you  lie  with<leorge  Squires  at  Ridg* 
way  ? — ^o. 

Do  you  kilow  any  thing  of  the  circumstance 
of  the  piece  of  nankeen? — No,  Sir. 

Do  yon  know  any  thing  about  a  dead  home? 
—There  was  a  dead  horse  lay  in  the  highway 
at  Rtdgway  as  I  went  by. 

John  GMoM*  iwom, 

Gibboni.  r  keep  the  Old  Ship  at  Abbotsbury  \ 
I  know  Mary  Squires,  and  the  yonngonan  and 
woman ;  they  are  son  and  daughter  to  the  good 
woman. 

Mr.  Willes.  When  did  you  see  them  at  yoor 
bouse  P — Gibbons,  They  were  at  my  house  on 
Monday  the  1st  of  January  1753 ;  they  came 
there  in  the  darkish  of  the  evening. 

Had  you  any  merriment  at  your  house  that 
n^ht  P — Yes,  Sir,  dancing ;  George  danced 
with  a  sister  of  mine  named  Mary  Gibbons,  and 
Lucy  danced  with  William  Clarke;  the  old 
woman  was  in  the  house  at  the  time^        ' 

How  long  did  they  stay  at  your  bouse  ? — 
They  stayed  from  the  1st  to  the  9th,  then  they 
went  away. 

Did' they  stay  in  yoor  house  all  that  time  ? 
— ^The  old  woman  did,  I  saw  her  every  day 
there,  and  so  I  did  Gieorge^  and  Lucy ;  I  am 
sure  of  this,  upon  my  oath ;  I  knew  Mar^ 
Squires  almost  three  years  before,  and  know 
her  when  she  came  into  my  house. 

When  they  went  away«  where  did  they 
tell  jrou  they  were  going  ?-*Thev  fold  «m 
they  were  going  to  Portersham  i  Clarke  went 
with  them. 

Do  you  remember  an  exeisemin  coming 
to  your  bouse  to  officiate.for  another  that  was 
sick?— I  do,  his  name  is  Andrew  Wake;  he 
lay  in  the  same  room  with  George  Squire^ 
and  they  were  very  familiar  together. 

Do  yoa  remember  the  exciseman  borrow- 
ing George's  great  eoat?— I  believe  he  lUd 
one  night  as  he  was  walking  his  rounds. 

Was  it  as  he  was  walkmg  hia  roondt,  or 
to  walk  bis  ronndsPr-II  was  to  walk  hie 
rounds. 

How  do  jwk  know  thai?— 1  heard  himldl 
it. 

'  *  See  Proceedings  against  him  for  Perjary 
opon  the  Trial  pfSqairaiaiid  Wells  m^t2*sn^ 
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Croas-emDinatioii  by  Mr.  Aforlon. 

You  were  examined  when  Mary  Sqaires  was 
tried  at  tlii«  l)ar  ?^I  was. 

1  will  only  ask  you»  whether  yoa  gave  an 
account  of  .seeing  them  danet,  as  you  ha?e 
DOW  ? — I    don't  know  that  it  was  asked  me. 

Was  it  not  material  to  say,  we  had  music, 
knd  they  danced  at  our  house  at  that  time? 
Bid  you  swear  that  then  ? — I  can't  say  whe- 
ther I  might  or  not. 

'    When  did  you  first  recollect  it  ?— On  the 
1st  of  February . 

Then  why  did  you  not  swear  it  then,  and 
give  my  lord  and  the  jury  an  account  of  it? 
—1  don't  know,  I  was  not  asked  it  then. 

Did  you  give  an  account  of  the  exciseman 
lying  in'  the  same  room  with  George?— No; 
t^ut  I  then  toki  the  Court  the  exciseman  wan 
there  at  my  house. 
'    Was  the  exciseman  here  then  ?— No. 

Andrew  Wake  sworn. 

Wake.  I  was  an  exciseman  about  nine 
oonths  ago,  and  am  now  in  the  foot  guards ;  1 
was  ordered  to  Abbotsbory  to  officiate  for  one 
Mr.  Ward,  who  was  Nl,  by  order  of  the  super- 
visor, from  Dorchester ;  on  the  Slst  of  De- 
cemlier  1759,  I  sot  there,  I  went  to  the  Ship 
at  Gibbons's ;  [He  takes  a  Book  ib  his  band, 
aod  looks  in  it]  this  is  my  writing,  these  are 
•ur  entries,  it  is  the  Journal. 

Mr.  QoKoyne,  Look  at  the  old  woman  sitting 
Ibere,  do  you  know  her  ? — Wake.  I  do,  it  is 
Mary  Squtres ;  1  saw  her  at  Abbotsbury ,  at  Oib- 
tens's  house,  at  that  time,  the  3 1st  of  De- 
cember \7i%. 

Do  you  know  that  young  man? — I  do  ;  he 
passed  for  George  Squires ;  he  lay  in  the  same 
room  with  me. 

Do  you  kitowthat  young  woman  by  him? — 
I  do,  it  is  Lucy ;  they  both  went  for  son  and 
^daughter  of  Mary  Squtres ;  I  saw  George  firet 
there ;  be  was  sitting  by  the  kitchen  fire,  and 
one  Clarke,  a  shoemaker  of  that  place,  with 
•him ;  this  was  on  Sunday  night :  V  am  not 
positive  to  the  first  day  1  saw  Mary  Squires, 
because  1  was  obliged  to  be  out  early^  in  the 
mornings;  but  I  tbmk  I  first  saw  her  on  the 
Wednesday,  and  Lucy  with  her,  by  the  kitchen 
fire. 

How  long  did  you  remain  in  that  town?-^ 
From  the  31st  of  December  to  the  14th  of 
Janoary  ;  tJibbons's  bpuse  was  my  house  all 
that  time ;  i  remember  they  went  away  two  or 
three  days  oefore  1  did. 

Can  yon  remember  the  day  they  went  away  P 
•^Upon  my  word  I  do  not. 

Do  yon  know  this  by  your  memory,  or  by 
•your  books  ? — By  my  memory. 

Did  George  Squtres  lie  in  the  same  room  yon 
did  every  night  ?— i  don't  rememher  but  be 
4lid :  the  mother  and  Lucy  lay  in  a  room 
-  where  there  were  two  beds,  which  we  went 
through  to  go  to  bed ;  it  was  up  one  pair  of 
stairs ;   1  saw  them  in  bed. 

Do  you  remember  any  dancing  there? — I 
ido}  i  was  ia  the  room  with  them  one  evening ; 


George  danced  with  a  young  woman  of  Ab- 
botsbury, Clarke  danced  there,  and  Lucy 
danced  there. 

What  sort  of  weather  was  it  while  yon  were 
there?— Tliere  was  a  good  deal  of  snow :  I 
remember  I  borrowed  a  ^reat  coat  of  George 
Squires  to  go  my  rounds  in,  because  I  had  been 
out  in  my  own,  and  it  was  wet. 

Who  plaved  the  music  ?^ A  blacksmith, 
named  Meksbisedech  Arnold,  played  on  a  fiddle ; 
he  sold  cvder ;  I  surveyed  his  bouse ;  1  re* 
member  I  had  been  taken  ill  coming  my  rounds, 
and  was  sitting  by  the  fire-side,  and  the  old 
gentlewoman  prsseribed  someraing  to  cure  me, 
she  got  me  something  hot ;  the  next  n^oming, 
or  the  mombg  allter,  she  made  me  a  buttered 
toast  before  I  went  out. 

You  had  a  book  in  yjour  hand  ^  is  eviery 
day's  gauge  in  that  ?— 1  believe  they  are ;  we 
return  these  books  to  the  Excise-office ;  this 
book  was  sent  for  out  of  the  country  on  purpose 
when  1  was  ^camined ;  I  bad  left  them  with 
John  Ward  at  Abbotsbuiy,  when  I  went  frOaa 
thence  to  Dorchester  again. 

What  time  was  it  you  heard  of  this  affair 
about  the  trial  of  the  old  woman?— I;iaw  it  in  A 
new8-paper,.that  one  Mary  Souires,  a  gypaey- 
woman,  was  taken  up  for  a  robbery. 

Did  it  mention  the  time  ?— 1  cannot  remem  < 
her  whether  it  did  or  not;  but  I  believe  1  told 
my  mother,  that  that  could  not  be  the  ^oman, 
because  I  saw  her  at  Abbotsbury  when  I  was 
officiating  for  Mr.  Ward ;  I  was  sent  to  Levnes 
in  Sussex,  and  had  an  order  by  my  supervisor,' 
from  the  commissioners,  to  come  up  aod  attend 
my  lord-mayor ;  but  I  did  not  know  upon 
what  account ;  f  came  up  and  gave  the  sanw 
evidence  before  hislordsbip»  as  I  do  now,  afler^ 
he  had  sent  me  to  Newgate  to  see  Mary 
Squired,  KHiom  I  knew  very  well  by  many  cbr- 
cumstances,  and  she  knew  me. 

How  came  you  to  be  out  of  the  exdse? — ^I 
was  discharged,  and  so  went  into  the  guards. 

For  what  were  you  discharged  ?— Fo> 
stamping. 

How  could  you  see  t1v»  people  in  bed  when 
you  went  through  the  room  ?— -Because  thert 
were  no  curtains  Co  their  beds. 

Cross-examined  by  Mr.  Williams. 

Tell  us  what  year  this  was.-^Thi8  is  th# 
book  we  bad  from  the  office  at  that  time ;  Ihey 
are  marked  at  the  excise-offine  hefiure  they 
come. 

Look  in  it,  and  shew  me  the  first  entry  yoa 
made  there.'^lt  was  on  the  first  of  J;muary; 
it  is  my  hand-writing  from  that  to  the  tdlh  of 
January. 

Was  it  in  the  year  1759  or  1753  ?— There  is 
no  year  to  it,  only  the  days  of  the  month. 

What  year  was  thb  Ist  of  January  in  ?— I 
believe  it  was  the  year  63 ;  the  mark  5S  is  done 
by  the  supervisor  «n  the  1st  page,  before  we 
have  them. 

Had  you  ever  seen  Mary  Sanires  before  that 
time?— No,  Sir,  nor  since,  tiU  J  eaw  her  im 
Newgate. 
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Dill  yoo  dance  there  ?— No,  I  did  oot  at  all. 

Cao  you  tell  whom  ^larbe  daDoed  with?— 
Clarke  danced  with  Lucy,  to  the  beat  of  my 
knowledge. 

Did  Alary  Squirea  recollect  yoo,  or  yoo  her 
liral,  before  you  told  her  upon  what  account 
you  came  to  aee  her?-!-I  aaid  nothing  at  all  to 
her,  only  aaked  her  if  ahe  knew  me ;  ahe  aaid. 
Yes,  that  I  waa  the-  youn^  man  belonging  to 
the  exciae- office;  and  aaid  ahe  rememhMvd 
roe  very  well,  that  I  borrowed  her  aou'a  great 
ooat. 

Did  ahe  seem  to  be  under  any  heaitation  at 
that  time  ?— No,  ahe  seemed  rather  o?er-joyed ; 
she  knew  me  through  the  grate  as  she  waa  in 
Ihe  press-yard. 

Had  you  the  same  clothes  on  then,  as  yoo 
wore  in  Dorsetshire,  when  you  saw  her  there  ? 
-—Yes,  I  had  the  same  ooat  on,  a  aort  of  a 
pepper-and-salt  eoat ;  I  went  tbere  before  1 
went  to  my  brd-mayor. 

Bad  vou  aent  her  any  notice  you  were 
^ming  there  f-^No,  I  hadi  not. 

Explain  what  you  mean  by  stamping. — 
That  la  neglect  of  duty,  writing  at  home  in-, 
stead  of  going  abroad. 

Did  not  vou  say  my  lord- mayor  aent  yoo  to 
see  her  in  Newgate  P^Afy  lord  asked  me,  if  I 
bad  aeen  her  P  I  aaid,  1  had :  he  asked  me,  if 
I  was  positive  to  the  woman  P  T  said,  I  was: 
he  said.  If  ^ou  are  oot,  go  again;  so  I  went 
nod  talked  with  her  again. 

Mr.  Davy.  Were  you  not  positiTe,  made  yon 
go  again  T-^Wake,  I  was  positive  then. 

Mr.  WiUiami.    Did  my  lord-mayor  examine 

fou  before  be  had  the  excise-books.^— IFa Ac 
don't  know  that. 

Francis  Aldhorough  sworn. 

Alibonmgh.  1  am  assistant  to  the  general 
examiner  at  the  exciae-offioe  ;  these  books  are 
called  the  6ih  and  6th  round  for  the  year  1753, 
ending  at  Midsummer  1753 ;  they  are  sent 
from  the  office  once  in  a  quarter  of  a  year,  by 
order  of  the  board  ;  these  are  for  Abbotabury 
division :  they  are  ratumed  to  the  office  by  the 
supervisor;  these  contain  an  account  of  what 
was  done  in  AfoboUbury  from  the  81st  of  De- 
cember 1753,  to  the  15th  of  March  following. 
1753 ;  there  is  an  order  of  board  for  every 
officer  that  offidatea  in  the  place  of  one  that  la 
sick. 

Mr.  GateomU.  Look  in  tliebook:  do  you 
know  whose  hand- writing  it  is  P 

AldboroHgk.  I  don't  know  Wake's  hand- 
writtug ;  here  is  noted  in  this  liook  January  1 
to  13,  Andrew  Wake  officiated  for  the  proper 
officer,  he  being  indisposed ;  the  book  says 
John  Ward  is  the  proper  officer. 

[Cross-examined.] 

Mr.  Morton.  At  what  time  are  these  books 
f eturned  to  the  office  f-^AMonmgk.  There  is 
no  certain  time  for  that ;  there  is  an  order  for 
them  to  be  sent  in  six  weeks  after  tliey  are  done 
iritii ;  aomo  .may  be  kept  three  montlia,  aoroe 
more,  some  less ;  but  wo  look  upon  himr  to  be 
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the  more  industrious  officer  thst  sends  them  up 
in  proper  time:  1  was  informed  tliese  came  op 
according  to  express,  and  they  were  put  in  m^ 
possession. 

George  Clementi  sworn. 

Clementt,  I  live  at  Abboubury. 

Mr.  Davy,  Do  you  know  that  old  womnii 
there  P  look  at  her  face.— C^euis.  I  have 
looked  at  her  face  many  years  sgo. 

Do  you  remember  her  daughter  ? — What, 
LncyP  Yes,  8ir,  and  her  brother  too  $  he  is 
my  name-sidce. 

When  did  yon  see  them  in  your  country  P— 
1  saw  them  all  three  on  the  1st  of  January  ;  I 
went  intp  the  public  house  the  Old  Ship ;  there 
the  old  woman's  aon  and  daughter  danced  with 
our  Abbotabury  people ;  it  was  about  nine  al 
night. 

Who  waa  Lucy's  partner  P— William  Clarke. 

Did  they  stay  at  Abbotsbury  ?— They  did  j 
they  lodged  at  Gibbons's ;  I  drank  with  them 
the  first  and  second  roomings,  and  dined  with 
them  the  Sunday  following ;  I  aaw  them  on 
the  Monday,  and  on  the  Tuesday,  the  day  they 
set  out  from  thence. 

Who  set  out  with  them  P— William  Clarke  ; 
he  and  Lucy  went  together. 

I  hope  they  are  married  by  this  time.— The 
Lord  knows,  1  don't  know  that. 

Cross-examined  by  Mr.  Notes. 

Bow  often  have  you  seen  this  old  acquaints 
ance  of  yoqrs,  Mary  Squires?— About  fifteen  or 
aixteen  times  in  that  place,  but  juatly  1  cannot 
telL 

How  often  have  you  seen  George  ?^I  can* 
not  tell ;  I  have  aeen  him  more  than  once. 

Twice  P— More. 

Three  times  P— Three  times. 

Four  tinsesP— I  cannot  tell. 

Then  you  will  not  say  you  have  seen  hi« 
more  than  three  times  r-^It  may  be  more,  1 
will  notaay. 

When  Geoige  was  not  with  the  old  womaot 
whooame  with  her  P— Her  daughters,  Polly 
and  Lucy. 

How  often  have  you  seen  Polly  and  Lucy  f 
—1  cannot  tell. 

Have  you  aeen  them  oftener  than  you  havo 
George  P— I  cannot  tell. 

How  long  is  it  since  vou  saw  the  old  wonsaii 
at  Abboubury,  before  thta  tiipe  you  are  speak- 
ing of  P — I  l>elieve  it  is  four  years  since. 

Was  George  with  her  that  time  P— Yes» 
Sir. 

-  Melchisedech  Arnold  sworn. 

Arnold.  1  am  a  blacksmith,  and  live  at  Ab» 
botsbury ;  I  know  the  old  woman  perfectly 
well,  and  the  sirl  on  the  left  hand,  and  the  nssn 
behind  her  ;  they  are  her  aon  and  daughter  ; 
the  Uat  time  I  saw  them  all  three,  wan  in 
January  last  was  twelve- month  ;  I  saw  theoa 
on  an  evening  at  the  Old  Sliip  at  Abbotabury. 

Mr.  WilUs.  Do  you  mesn  Old  SUIe  or 
Htwf-^Amoid,  J  moaii  this  present  ^cuUt^tf 
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time ;  I  remember  it  was  on  the  1st  of  Jana- 
try  at  night ;  the  young  man  and  yonog 
woman  danced,  and  I  playM  on  the  violin. 

Do  you  knoif  who  was  Lucy's  partner  P— 
Her  partner  vras  William  Clarke,  and  George 
Si|aires's  partner  was  Marv  Gibbons;  tbey 
might  give  over  dancing  at  eiereo  or  twelre  at 


Bight. 
Did 


yoQ  see  them  afterwards  ? — I  be  not 
positire  I  saw  them  the  next  day,  bat  I  saw 
them  several  times  that  week  there;  I  saw 
tbera  on  the  Saturday  night  in  particular,  that 
week,  they  were  danciog  again,  and  the  old 
woman  sat  in  the  dancing- room  ;  she  was  in 
the  kitchen  on  the  Monday  'night,  sitting  by 
the  fire -side;  I  also  saw  them  the  next  Mon- 
day, being  the  8lh ;  they  were  then  in  Gib- 
bons's  house  ;  I  beard  they  went  away  the 
Tuesday,  being  the  next  day. 

"  Cross-examined  by  Mr.  Wiliiami. 

Had  you  any  knowledge  of  them  before  this 
time  you  Ulk  of  ?— I  don't  remember  any  per- 
fect knowledge  I  had  of  them ;  hot  I  hare 
heard  say  they  were  there  three  years  be- 
fore, but  I  don't  remember'  I  erer  saw  them 
before. 

What  business  do  they  follow?.— I  don't 
know  that,  for  I  nerer  dealt  with  them. 

Where  did  you  see  them  these  iSmes  you 
mention  ?— -They  were  at  the  Ship,  and  I  don't 
know  that  I  saw  them  at  any  other  house. 

John  Ford  sworn. 

Ford,  1  lire  at  Abbotsbury,  I  am  a  car- 
penter. 

Mr.  Davy.  Did  jrou  ever  see  that  oM  wo- 
man before  ?  (Pointing  to  Mary  Squires.) — 
Ford.  I  have  seen  her  many  times  before  at 
Abbotsbury ;  1  saw  her  a  matter  of  four  years 
ago,  and  I  saw  her  on  the  Ist  of  January,  a 
twelvemonth  ago  last  January,  being  of  a  Mon- 
day ;  I  shook  bands  with  her,  drank  with  her 
son,  and  kissed  her  daughter ;  the  daughter, 
son,  and  she  came  all  together  to  {he  excise- 
office  in  our  town  (there  they  lodged);  John 
Gibbons  keeps  the  house  ;  be  is  a  nephew  of 
mine;  I  drank  with  George,  or  else  I  am  not 
here  now. 

Did  you  see  them  ofleo? — I  saw  them  at 
Gibbons's  house  from  the  Ist  to  the  9th  every 
day  ;  they  bought  the  bread  they  eat  of  me ;  I 
am  as  sure  I  saw  them  there,  as  I  am  that  1 
am  here  this  minute. 

Who  bought  the  bread  ?— Mary  Squires  did, 
or  her  son,  or  daughter. 

How  came  you,  that  are  a  carpenter,  to  sell 
Ivf^s^A' — I  keep  a  shop,  and  sell  bread  and  se- 
Teral  other  ^^ntca^ 

Have  vou  any  p»j*u..Ur  reason  for  remem- 
boing  the  day  ?— I  have,  tlnem^  «t^.«... — cl 
Janaary  ;  and  Mr.  Bond,  a  school-master  in 
<Mir  U»WD,  gives  his  scholars  a  holiday  at  New- 
waar'a  time ;  be  was  there  on  the  Sunday  even- 
mg,  and  gave  them  liberty ;  I  was  with  him, 
and  Mr*  WaUaoe,  and  George  Squires. 
VOUXIX. 


A.  D-  1754, 
Cross-examined  by  Mr.  Morton. 


[354 


Where  did  they  come  from  then?— They 
came  from  a  place  called  Litton. 

How  early  on  the  Monday  did  you  see  them 
there  ? — It  was  some  time  ahout'one,  two,  or 
three  o'clock ;  I  am  sure  it  was  some  time  in 
the  afternoon ;  I  know  it  was  not  night,  he- 
cause  I  was  looking  over  the  hatch,  and  saw 
George  coming  down  the  street,  and  spoke  to 
him. 

How  iilr  might  you  see  George,  before  he 
tsame  to  speak  to  ynu  f — I  saw  him,  perhaps, 
fifty  yards ;  I  could  see  a  hundred,  and  f  be- 
lieve I  could  see  a  thousand  yards. 

What  hour  do  you  take  it  to  be  ? — I  am  sure 
it  was  not  come  to  three  o'clock;  upon  my  life 
I  kissed  Lucy  before  three  o'clock. 

You  have  given  a  very  particular  reason  for 
knowing  it  to  be  the  1st  of  January,  that  is. 
that  Mr.  Bond  had  given  his  scholars  a  |)Iay- 
day  ;  then  does  he  only  give  them  a  play-day 
on  the  Istof  January?— No,  not  in  particular* 

Does  not  he  let  ihcm  break  up  at  Christmas? 
— No,  he  does  not  let  them  break  op  all  the 
Christmas ;  they  had  several  days  at  this  time, 
that  is  the  reason  1  know  the  day. 

Mr.  Davy,  You  say  the  first  time  yon  saw 
them  was  on  Monday  the  1st  of  January  ;  pray 
what  time  of  the  day  was  it  ? — Ford.  I  went  to 
the  ale-house  between  one  and  two  o'clock  for 
a  mug  of  beer. 

Mr.  Davy.  How  many  pots,  of  beer  have 
you  drunk  to-day^?  Do  you  take  upon  yon  t» 
say  you  saw  them  on  the  Monday  ahont  two  or 
three  in  the  afternoon  ?'^Ford.  I  did. 

Mr.  Davy.  You  are  drunk  now,  and  ought 
to  be  ashamed  of  yourself. 

Daniel  Wallace  sworn, 

Wallace.  I  live  at  Abbotsbury,  and  am  a 
mercer:  I  have  seen  these  three  people  before, 
and  remember  them  all  very  well :  I  saw  them 
there  the  7th  of  January,  which  was  on  a  Sun- 
day. 

Mr.  Willcs.    Had  Jyou  seen  the  son  and  ' 
daughter    before  ?^Wallace.    1   had  several 
times  before. 

When  did  you  see  the  son  and  daughter 
first?— It  was  three  or  tour  years  before;  I 
saw  them  that  time  almost  every  day. 

Had  you  seen  either  of  them  that  we^k,  be- 
fore Sunday  the  7th,  at  Abbotsbury  ?— I  saw 
George  almost  every  day ;  he  bought  sugar  of 
me;  and  I  saw  Lucy  twice  that  week,  bu4  did 
not  see  the  mother  till  thq^th,  and  did  not  see 
them  afWr  that  day. 

Had  you  ever  seen  the  mother  before,  so  a» 
to  be  certain  of  knowing  her  ?— I  had.  -^  "*at 
is  the  neal  woman. 
—  Cross-examined  by  Mr.  William$, 

When  did  you  first  eee  them  that  week  ?— 
I  saw  George  the  day  be  came  to  town ;  I  be- 
lieve he  came  into  town  the  Sunday  before. 

What  day  of  the  moath  was  it  wntn  yon  first 
9A 
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fair  George  ?^*I  nw  him  on  the  firal  ^ay  he 
came  into  town,  about  six  io  the  eveiuiigi«> 

Did  you  lee  him  oa  the  Moaday  the  Itl  of 
January? — I  saw  none  of  then  on  the  Mon- 
day; I  beUeire  I  saw  George  on  Tuesday, 
Wednesday,  Thursday,  and  Friday ;  I  hate 
seen  the  old  woman  several  years  ago,  and 
have  conversed  with  her  a  great  many  tiases* 

What  did  they  come  there  fer?-*That  1 
don'i  know ;  Ihey  have  at  diiiereftt  timos  ioUl 
thioffs. 

>  nb'.  Recorder.    What  do  yon  know  the  par- 
^cnlar  day  by,  on  which  you  saw  the  old  wo- 


Wallaee,  I  had  bought  a  new  jack,  and  had 
af  shoulder  of  mutton  roasted  for  mnner  on  the 
Sunday ;  and  the  old  woman  was  peeluig  po« 
tatoes,  and  asked  me  to  dine  with  her;  and  1 
nud,  I  had  something  particular  to  dint  on, 
Hugh  B<md  sworn. 

Bond.  I  am  a  school- roaster  at  Abbots- 
bury  ;  I  saw  this  old  woman  there  on  the  8th 
and  9tb  of  January  1763,  and  George  and  Lucy 
along  with  her ;  this  was  on  a  Monday  and 
Tuesday,  at  the  sign  of  the  Old  Ship:  I  had 
been  down  in  Devonshire,  and  came  home 
about  sizors^venat  night:  I  lodged  at  the 
Old  Ship,  and  had  never  seen  the  old  woman 
before;  they  went  away  on  the  morning  of  the 
0th  about  nuM  o'clock ;  this  old  woman  is  the 
very  saine  person;  whoever  sees  her  once,  can 
never  mistake  her  again :  I  saw  George  tfain 
the  same  mght ;  then  Cburke  and  he  came  back 
ilgain  from  Portersham. 

Mr.  Gmcoyoc  Had  you  any  convenation 
wttlvher?  ^         ^ 

^  Bond,  So;  bnl  I  had  with  George,  and 
one  Mr.  Wake,  an  eiciseman,  that  officiated 
m  the  room  of  Mr.  Ward,  who  was  then  sick ; 
for  when  I  came  home,  my  landlady  begged  1 
would  not  be  offended  at  her  putting  soindMHly 
m  m V  bed ;  that  was  this  exciseman ;  there  are 
two  beds  in  the  room,  and  in  the  other  George 
Squires  lay. 

When  did  you  go  down  into  Devonshhe?— 
I  went  on  the  91st  of  December,  and  came 
back  on  Monday  the  8th  of  January. 

As  you  are  a  school-master,  you  must  know 
the  tune  of  your  going  out?— My  wife  was  in 
Devonshire;  I  went  to  see  her ;  she  was  sick, 
and  u  since  dead. 

CnMs-ezamtoed  by  Mr.  Morion. 
What  time  did  you  see  this  old  woman  on 
the  8th  P..It  waa  after  candles  were  lighted ; 
after  J  had  shifted  myself,  i  came  and  sat  down 
hm  the  fire,  with  George  Sqnirea  and  Mr. 
Wake;  I  had  never  seen  Geoive  before;  I 
^aked  my  landlady,  who  he  was?  she  said,  his 
"»»*»  ^aa  Squires,  and  that  his  mother  and 
sirter  were  n.  -.other  room;  after  which  the 
oldwomancame  out  w  vm^ ».^ .^  ^^  ^^ «» 
bed. 

•  What  time  did  they  go  away  the  next  dnyf 
— *1  don't  know  what  nme;  but  when  the  girl 


» to  call  me  from  theachool  la  breakfast, 
*ey  were  then  hi  the  kiteben. 


How  lar  is  Portersham  from  Abbotsbaiy  ?-.« 
It  n  about  a  mile  distance.. 

Are  you  sure  yon  saw  Geoige,  af^  be 
came  back  again  from  Portersham  ?— 1  am ;  he 
ca^ne  back  again  in  the  evening,  aad  drank  a 
mug  of  beer  at  my  door,  afkw  achod-tiine, 
niith  William  Chute,  in  the  street.   • 

What  might  it  be  o'clock  P— It  might  be  five 
o'ebck ;  1  saw  no  more  of  him ;  George  said 
he  would  not  stay  any  longer,  for  he  most  go  to 
Portersham ;  I  did  not  go  out,  but  went  to  bed 
afterwards. 

John  Boi/ey  sworn. 

Bailey.  I  live  at  Abbotsbory,  and  am  a  car* 
penter. 

Mr.  Davy.  Look  at  that  old  woman ;  do  you 
know  her?— Bai/ey.  I  do;  the  man  and  wo- 
man behind  her  are  George  and  Lucjf :  I  saw 
them  at  Abbotabury  on  the  Ist  of  Jannaiy 
1758,  at  the  Old  Ship,  the  excise  office ;  and  1 
saw  them  all  three  there  the  Monday  and  Tues- 
day, which  was  a  week  after.  My  yard  joins 
to  the  Old  Ship ;  I  saw  them  most  days  of  thai 
time;  1  shaved  George  twice,  the  time  be  wu 
there,  on  the  Wednesday  and  Monday  afUr; 
I  practise  the  trade  of  a  barber  as  well  ai  a 
carpenter. 

How  long  have  yon  known  the  old  womaa  F 
—I  have  known  her  ten  or  fifleen  yean,  m 
am  sure  1  am  not  mistaken. 

How  king  have  yon  known  the  son  aod 
daughter  P^Not  so  long ;  I  have  known  tbem 
above  three  years ;  that  is,  from  the  last  tame 
they  came  there  before  this  1st  of  January  1 
mentioned. 

By  what  drcumstance  do  you  recollect  it  to 
be  the  1st  of  January  f— I  had  a  brother  that 
used  the  sea,  and  he  went  away  that  very  day 
for  Bristol ;  I  am  certain  that  was  the  very 
day :  he  left  something  of  a  will  for  me  to  en- 
joy, if  he  died  ;  and  he  has  since  returned,  ud 
taken  the  iiaper  from  me. 

[Cros^-examincd.] 

Mr.  Morton.  What  time  did  youseethei^ 
at  Abbot^ury  on  the  1st  of  January  f 

BaUey.  ft  was  in  the  evening,  betwixt  eigof 
and  nme  o'clock,  by  the  kitchen  fire.  . 

Mr.  Davy.  Do  you  remember  the  daacwg 
thereP  ^    ^ 

BaiT^.  I  cannot  say  I  do,  for  I  went  bomf 
to  bed. 

Thonuu  Anion  swora. 

Jiiion.  IliveatAbbotsbury,andamalaboar» 

iog  man ;  I  know  that  old  woman  ^^TJ'*"' 
and  her  son  and  daughter,  as  ahe  calls  »^' 

Mr.  WiUe$.  Did  you  ever  see  them  at  Ah- 
botshnry,  and  when  P--iifuofu  ^^^^i^Si^ 
old  Chnstmas-Day  there,  being  op  *  rrmj, 
the  6th,  at  John  Gibhpn«v  hJh^ej  they  we« 
nil  thty«  ♦n^**—  »  *  nad  seen  them  a  day  « 
two  Defbre  that. 

Had  you  seen  them  before  this  lime  of  com* 
iog  there? — I  had  seen  her  about  lour  vcaif 
ago,  and  her  son  and  two  daughiera  widi  ber. 

Do  you  know  one  William  Clacker<^l  da; 
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kcwMirwitlitbemattbeniiietiine;  they  were  i  before?— A  private  house;  she  used  to  lie  at 


inttoiate  together ;  that  is,  Lucy  and  iie» 
ewcethearta;  it  wss  reported  so  then. 

Cross-ezamhied  by  Mr.  Kara. 

Do  yon  know  their  ressoiis  for  ooniiDg  theieP 
«-No,  I  do  not. 

How  kmg  have  yon  lived  at  Abbotsbory  ?— 
About  five  years« 

How  far  is  that  from  the  sea  ?— It  is  about  a 
vile  from  it. 

John  Hawkifu  sworn. 

fljswfa'm.  1  live  at  Abbotsbury,  and  am  a 


MT,Ga$eoyne.  Lookatthatold  woman  thatsits 
(hcie,  and  iier  son  and  daoffhter.— Hawftifu.  i 
do;  1  know  them :  I  saw  Uiem  at  Gibbons's  at 
Abbotsbury,  on  the  1st  of  Janoaryi  about  eight 
•liteht. 

What  January  ?-~I  am  no  scholar;  it  was 
■d  last  January,  but  January  was  a  twelve* 
the  son  and  daughter  were 


Who  played  on  the  violin  that  timer— Mel* 
tdiisedeoh  Arnold. 

Where  was  the  old  woman  P— 43he  was  sitting 
in  the  other  house  by  the  fireside  in  the 


Why  do  yon  call  it  the  kitchen  belooging  to 
the  otner  house  P— That  is  the  lower  house, 
joining  to  the  same  house. 

Dkl  you  see  the  old  woman  more  than onceP 
—I  saw  her  every  day  till  the  da^  she  went 
away,  which  was  on  a  Tuesday,  bemg  the  9th 
day  of  the  month. 

Had  you  ever  seen  the  old  woman  before 
that  January  P— Yes,  Sir,  I  hadjjt  may  be  a 
year,  two,  or  three  before^  at  Iveorge  Cle- 


By  what  do  you  remember  theepartictdar 
time  of  your  seeing  her  P-^Because  it  was  on 
New- Year's  day,  and  bemg  holiday  lime  we 
got  to  dancing. 

Were  you  acquainted  with  them  before  this? 
•—No,  I  was  not. 

Did  you  danoe  with  themP— Yes,  I  did,  on 
the  Monday  night. 

Can  you  tell  how  they  were  coupled  P— I 
cnanot  tell  who  my  neighbours  danced  with. 

Whom  did  Chu-kedanoe  with  P— 1  cannot  tell. 

Whom  did  you  dance  withP — I  cannot  tell 


Cross-examined  by  Mr.  JUprion. 

This  was  a  very  merry  dance :  what  had  you 
been  at  all  dayr  Had  you  kept  holiday  the 
whole  day  ?  Cannot  you  remember  your  part- 
«ier  P — 1  do  not  remember  my  partner. 

K«r  who  danced  with  Lucy  P— No,  I  can- 
not ; 'het^^^^Aoa  very  great  company  of  us. 

Whom  did  Gein^Xu3ewith?-il    ' 
know. 

Do  yon  remember  the  place?— Yes,  I  do ; 
it  was  m  Gibbons's  parlour;  it  was  a  common 
4aiioe,  anybody  might  come  as  Would. 

What  was  Clementt'shoase^whele  she  came 


that  house. 

What  is  his  tradePf-^e  is  no  trade,  but  a 
fisherman.  ^ 

Docs  henever  catch  such  a  thuig  as  a  hand* 
kerchief,  such  as  is  round  your  neck,  at  sea  t 
~No,  not  as  1  know  of. 

What  bad  the  old  woman  used  to  deal  inP-^ 
I  never  saw  her  deal  in  any  thing ;  I  have 
heard  people  talk  she  sold  things. 

Was  it  haidwareP^^I  do  not  know  what 
ware  it  was. 

Did  you  ever  talk  with  her  P— Yes,  onoe  at 
Clements*s. 

What  iras  your  conversation  then?— It  was 
about  telling  m  fortunes ;  vre  asked  her  ques- 
tions, and  she  teld  us  she  was  no  fortune^ 


Did  she  tell  you  what  her  trade  was  P— No ; 
we  went  about  our  business;  there  were  two 
young  men  with  me. 

Mr.  Davy.  Now  we  leave  Abbbotsbnry>  and 
come  to  Fbrtersbam. 

Wittiam  Haine$  sworn. 

W.  Haina.  I  live  at  Portersham.  . 

Mr.  Davy,  Look  at  that  old  woman ;  do  you 
know  her  P— IT.  Heinei.  I  know  her  ^ery  well, 
her  name  is  Mary  Squires ;  I  have  knowA 
her  thirty  years  and  upwards. 

Where  did  you  see  her  lastP^I  remember 
seeing  her  at  IVirtersham  on  the  9th  of  January 
1753. 

Do  you  know  that  young  man  and  womas 
that  are  by  her  ?— I  do ;  thev  are  George  and 
Lucy  :  they  were  all  three  or  them  at  my  door 
with  William  Clarke  from  Abbotsbory  ;  they 
were  going  te  their  quarters,  the  sign  of  the 
Chequer,  Joshua  Frempton's  bouse ;  Clarke 
called  at  my  house,  to  know  if  1  had  done  his 
clothes  (I  am  a  tailor.)     I  asked  the  oM  gen* 

Sewoniao  and  the  rest  to  come  into  mv  honse, 
ut  they  did  not,  and  went  on  to  the  Chequer: 
after  that  I  went  down  to  the  Chequer  ;  there 
was  one  Richard  Cbipman  ;  we  drank  a  pot  of 
beer:  Mra.  Squires  sat  in  one  corner,  and 
George  in  the  other,  and  Lucy  and  Clarke  be* 
fore  the  fire  in  the  kitchen. 

What  sort  of  weather  was  it  that  night  P-«-k 
was  terrible  bad  wtsather  the  next  day  ;  I  left 
them  that  night  there. 

What  makes  you  remember  it  to  be  the  9th 
of  January  P— J  rent  a  shop  at  Abbotsbury,  and 
was  going  there  on  New  year's  day ;  and  be- 
cause of  the  old  Chrbtmas,  I  never  w«nt  ti|i 
Monday  the  8th.  Although  I  have  known 
the  old  woflsan  eo  long,  yet  I  never  had  ai^ 
knowledge  of  the  young  ones,  till  Willi^ 
Clarke  courted  Luoy :  eeforGeoif^>|;*^ 


the  old  woman  happened  to  be  there  all  the 
time  I  waa  ihera,  whieh  was  seven  or  eight 
days. 
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Trial  tf&mibelh  Canning, 


[360 


Cross- examinatioD  by  Mr.  Nares, 

What  time  in  the  afternoan  did  you  see  them 
at  your  door  on  the  9th  of  January  P— It  was 
about  ten  or  eleven  o'clock  in  the  tore  part  of 
the  day.  s 

Did  you  go  aAer  them  to  the  Chequer  ?-^I 
did. 

In  how  long  time  after? — About  an  hour  or 
two  after  them. 

How  long  did  you  stay  with  them  ? — I  only 
drank  a  pot  or  two  of  beer. 

Did  you  see  George  Squires  there  ?— No,  I 
did  not  see  him  there  any  time  after  that  after- 
noon ;  after  I  went  away,  f  went  to  Abbots- 
Imiyy  and  I  met  him  in  the  fields  that  come 
firom  Abbotsbnry. 

JoAn  Haines  sworn. 

J.  Haines.  I  imh  son  to  William  Haines  of 
Portersbam ;  I  li?e  there  with  my  father. 

Mr.  Willet.  Look  at  that  old  woman ;  do 
jrou  know  herP — J.  Haines.  I  have  seen  her 
before,  at  Portersbam  on  the  9th  of  January. 

Do  you  know  her  son  and  daughter? — Yes, 
I  saw  them  there  the  same  time. 

What  day  of  the  week  was  the  9th  of  Ja- 
nuary ?— It  was  on  a  Tuesday  ;  they  lay  at 
the  Chequer;  William  Clarke  came  with 
them;  they  came  there  about  nindTteo,  oir 
eleven  o'clock ;  William  Clarke  lay  there,  so 
did  they ;  t)iey  went  away  about  nine  or  ten 
the  next  day  ;  it  was  a  very  bad,  rainy  day. 

Cross-examination  by  Mr.  Williams. 

Did  you  e?f?r  see  this  old  woman  before  that 
time  p.— I  saw  her  at  Abbotobury  ou  the  6ih  of 
January,  and  never  before. 

Did  yon  see  them  in  the  evening  ?•— I  do  not 
remember  I  saw  them  in  the  evening  ;  I  saw 
ihem  the  next  morning. 

Did  you  see  an  exciseman  there  ? — No,  I 
did  not. 

How  came  yon  to  be  so  particular,  as  to  tb.e 
day  ? — ^The  reason  is,  because  I  saw  ihem  at 
Abbotsbnry  the  6th  of  January,  the  £p1phany 
day;  1  was  at  Abbotsbnry  theo. 

How  long  have  you  lived  with  your  father  ? 
—Ever  since  1  was  born. 

Mr.  Davt/.  Upon  your  oath,  is  this  the  very 
woman  ? — J.  Haines.  It  is  ;  1  cannot  be  mis- 
taken. 

Francis  Betole^  sworn. 

F.  BewUy.  1  live  at  Ridgway,  and  keep  a 
amali  public  house,  the  sign  of  the  Sloop  a- 
ground. 

Mr.  Davy.  How  many  miles  is  that  from 
Portersbam  f^F.  Bewley.  It  is  four  or  five. 

Look  upon  that  old  woman  there,  and  tell  us 
wbetUb*  yoQ  have  seen  her  before?— I  have 
•cveral  times  a^  ^y  house. 

Did  yon  see  her  at  any  »■»«  «.t. — •.  .  ^^.l 
ago  at  yonr  honse? — 1  did  on  Wednesday  the 
lOth  of  January. 

Were  the  aon  and  daughter  with  her  at  that 
lime,  and  Clarke  of  Abbotebury  ?-^They.ifere. 


What  time  might  they  come  to  you  P— I 

bdieve,  betwixt  nine^nd  eleven  in  the  momingf. 

Did  they  cone  in  all  together?— I  doo'l 

know  whether  they  came  all  together,  bultbey 

were  there  all  together  in  a  short  time. 

What  had  they  to  eat  or  drink  P—At  first 
they  had  some  roll  and  cheese ;  I  carried  it 
myself ;  and  they  had  some  beef-steaka  for 
dinner,  at  about  one  or  two  o^clock,  or  after ;  it 
was  not  much  off  of  that. 

Do  you  remember  the  circumstance  of  any 
body  having  a  dead  horse  ? — Yes,  Sir ;  a 
woman  going  from  Siron  market  to  Wey- 
mouth market,  the  horse  was  taken  sick  upon 
the  road,  and  she  hired  xoy  horse  to  ride  to 
Weymouth  market :  she  bid  me  take  care  of 
4bis  horse,  and  get  a  blacksmith  to  do  some* 
thing  to  him,  and  the  horse  died  on  the  Wed* 
nesday  morning,  at  almost  dav  :  1  got  a  man 
to  lend  me  a  horse  to  draw  nim  out  of  my 
stable  to  a  place  behind  my  house,  under  a 
hedge:  when  the  woman  came  back,  she 
desired  me  to  give  somebody  six-pence  to 
skin  him,  and  the  horse  was  a-skinning  as 
they  came  along  into  the  yard. 
,  Did  Clarke  stay  at  your  house  that  night? 
—No,  he  did  not:  a  man  was  selling  tur- 
nips, with  twQ  horses  about  the  parish;  and 
Clarke  had  spoke  to  him,  as  far  as  1  heard, 
to  come  to  he  to  carry  him  home  on  one  of 
those  horses  :  it  was  a  terrible  wet  day  as^ 
ever  I  knowed. 

Where  did  the  gypsey-woman,  her  ton 
and  daughter  lie?— They  lay  at  my  hooia 
that  night. 

Before  you  were  up  in  the  morning,  did 
any  body  oome  to  yonr  bedside  P— Yes* 
George  Sqmres  did,  with  his  mother:  he 
told  me  he  had  a  pattern  of  a  waistcoat,  [Ua 
produces  a  remnant  of  nankeen]  this  is  tb'te 
stuff.      • 

What  did  he  say  to  you?— The  first  he 
said  was^  he  asked  me  if  I  wanted  a  waist- 
coat, and  said  he  had  been  to  ^bbotsbttr)^, 
and  money  was  short,  and  I  should- have  it 
cheap.  1  sai4>  I  did  not  understand  it,  ao4 
I  never  had  such  a  waistcoat  in  my  life,  and 
I  did  not  want  it:  with  that  his  mother 
came  iu,  and  said,  they  were  short  of  moneyy 
and  desired  to  leave  it  in  my  hand,  and  desired 
rd  take  it  for  the  reckoning,  which  1  did, 
and  have  had  it  ever' since.  They  told  me 
they  would  either  send  the  money,  or  bring  it. 

Had  you  ever,  before  this  time,  seen  the 
gypsey-woman  and  her  daughter  ?— I  can't 
say  justly  to  the  oM  woman ;  I  once  saw  the 
son  and  daughter  dancing  at  our  hoi||e,  when 
they  lodged  at  Broadway  once. 

Mr.  Daoy  to  George  SqtUres.  Look  at  thi» 
piece  [he  takes  the  nankeen  in  bis  h%*>^'\ 

Squires.  I  can't  swear  this  is  tb-;-^.«  "»'.* 
left  with  him,  but  it>  v^j  «"ch  like  it;  it  la 

Bewley.  I  wrote  my  name  upon  it,  before  I 
let  it  go  out  of  my  custody  to  any  body ;  my 
name  is  now  on  it  [Shewn  to  the  jury,  and  ap- 
peured  with  his  name  oa  it.] 
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Mr.  Daty.  How  do  yoo  reineinl>er  theMime 
particularly  ? — Bewley,  I  am  sure  it  was  that 
time,  by  reason  it  was  such  weather,  and  the 
Blaodford  sessions  were  sittitig  at  court ;  it 
was  a  flood,  and  the  dying  of  the  horse,  and 
•ereral  circumstances. 

How  far  is  Blandford  from  Ridgway  P— It 
is  fifteen  computed  miles.  We  Know  that 
Mssions  is  always  kept  the  8tfa  or  lOlh  of  Ja- 
nuary :  many  of  my  neighbours  were  at  the 
sessions,  and  told  me,  when  they  came  home, 
what  a  flood  there  was  in  going. 

Cross-examined  by  Mr.  Morttcn, 

Are  you  sore  this  was  January  1753? — It 
was  January  was  twelve -month. 

Are  you  sure  you  hare  seen  George  and  his 
sister  a-dancing  before  this? — Yes,  Sir,  I  have, 
three  or  four  years  back ;  but  1  can't  sav  i 
had  seen  the  old  woman;  they  lodged  at 
^roadway  then. 

What  trade  did  they  carry  on?— Upon  my 
word,  I  cannot  tell. 

Did  not  you  know  of  their  dealing  in  nan< 
keens? — I  never  knowed  they  did;  they 
brought  this  to  me ;  I  never  saw  them  have  a 
bit  in  my  life  before. 

How  far  is  Ifidgway  from  the  sea  ? — Tt  is 
about  two  miles. 

Were  you  ap  here  when  Maiy  Squires  was 
tried? — No,  I  was  not. 

Were  you  not  applied  to  by  George  or  Lacy 
to  come  op  to  that  trial?— No,  I  was  not.  I 
read  in  the  news  of  a  Mary  Squires  tried  for  a 
robbery,  but  I  did  not  know  that  it  was  this 
Mary  Squires ;  I  said  there  were  others  of  that 
name. 

Mr.  jyayy.  Did  yon  ever  know  a  Mary 
Squires  with  snch  a  face  as  this  f-^BcwUy*  No, 
oir. 

Thckioi  MockeridgcBWon, 

Mr.  Davy,  Inform  the  Court  who  you  are, 
and  whether  you  have  ever  seen  those  three 
]>er60us,  and  when  and  where? — Mockeridge.  I 
Jive  at  Abbotsbury  now ;  I  had  been  at  iSdg- 
way  and  Upway  selling  turnips  (it  was  very 
bad  weather)  on  the  10th  of  January,  by  the 
present  stile ;  it  was  the  Wednesday  after 
old  Christmas -day.  I  found  the  old  woman, 
ber  son  George,  and  her  daughter  Lucy,  and 
WiJltam  Clarke,  at  Mr.  Bewley's  house,  at 
the  sign  of  the  Ship ;  I  had  made  an  end  of 
selling  my  tnmips  before  I  came  there;  1 
in,  I,  believe,  between  twelve  and  one 


at  DOOD,  and  think  I  stopped  there   till  be 
tween  two  and  three. 

Had  yoo  seen  the  old  woman  Mary  Squires 
before? — I  had  several  times,  f  remember 
•ecing  ber  at  George  Clements's  house,  going 
dowiutourards  the  sea,  (we  call  it  Gracechurch- 
stree^  about  tb-Ht  yeftrs  ago  before  that. 

Are  you  snre  those  te«  *k«  piKjole  you  saw 
there  that  day? — I  am  upon  my  oath,  and 
will  not  come  here  to  speak  a  false  word  for 
the  world. 

Do  you  know. of  any  accident  that  hap- 
pened to  a  borsa  on  this  day  ?— ^No,  1  do  not. 


^ross^zamined.] 

Mr.  Naret,  Where  did  you  go  back  to 
tiierwtLTdsf—Mockeridge.  To  Al£otsbury:  ( 
had  two  horses;  I  roNde  one,  and  William 
Clarke  the  other ;  he  went  to  Portersham, 
where  he  lodged,  and  I  went  home  with  my 
horses ;  he  took  leave  of  those  people  at 
Ridgway. 

John  Taylor  sworn. 

Taylor.  I  live  at  Fordington,  at  the  sign  of 
the  Coach  and  Horses. 

Mr.  Davy.  Whereabouts  is  that?— Toy /or.  It 
is  joining  Dorchester ;  it  is  not  a  stone's- cast 
apart ;  many  do  mistake  it  for  part  of  the  town. 

Do  you  remember  this  unhappy  old  woman  f 
—I  know  her  perfectly  well;.  I  have  seea 
her  above  once  or  twice. 

Do  you  know  that  girl  and  the  young  mao 
there? — I  do,  and  have  known  them  some 
years;  they  are  her  son  and  daughter;  I  saw 
them  at  Fordington  on  Thursday  the  11th  of 
January;  they  were  not  in' my  house,  they 
were  in  my  stable  on  the  10th ;  there  was  soco 
a  rain,  they  could  not  pass  along  the  road  ;  the 
waters  were  so  high,  they  went  through  a 
neighbour's  house  and  my  stable  the  back  way. 

Are  yon  a  miller  ? — m,  but  there  is  a  mill 
lies  close  by  my  door. 

How  did  they  get  through  the  water  T— The 
old  woman  took  up  her  coats  and  went  along 
through  it,  and  the  young  woman  was  car- 
ried over  by  the  miller's  boy  on  horseback. 

Did  you  see  the  old  woman  cross  on  foot  ?— 
Yes,  Sir,  to  be  sure,  1  saw  it  as  plain  as  I  ae« 
yon. 

When  was  this?— It  was  on  Thursday  th« 
llih  of  January  1753,  in  the  forenoon,  betwixt 
the  hours  of  eight  and  eleven. 

Did  yon  see  her  walk  all  the  way  through 
the  water  ?— I  saw  her  go  along  part  of  it,  I 
did  not  see  it  all,  because  it  is  two  orlbrea 
riven ;  I  saw  her  go  over  two  of  the  rivers. 

Did  you  see  any  body  carry  ber  07er?«^ 
Nobody  carried  ber,  she  jvent  on  foot. 

Did  you  see  the  old  woman  cross  all  the 
rivers?— She  went  oyer  the  bridges,  as  iar  as  I 
know  of  it ;  she  forded  the  water  at  my  stable- 
door,  or  as  near  it  as  it  is  cross  the  coort-yani ; 
I  did  not  see  her  walk  through  allthe  water  ;  I 
had  no  business  to  watch  ^ber ;  George  had 
told  me  they  lodged  at  Mr.  Bewley's,  at 
Ridgway- Foot,  the  night  belore. 

Did  they  tell  you  vrbitber  they  wcve  going  f 
-^]  can't  tell  where  they  were  going;  they 
were  in  the  Blandibrd-road. 

Cross-examined  by  Mr.  Williamt. 

Yoo  say  yoo  saw  the  miller's  boy  cap;i^« 
be  daughter  ?— He  carried  ber  ^-<r  all  w  it 


er 


i  daughter  ?— He  carried  her  -*^«;  all  w  it : 
i  dIa^  whmr^  i>'  ««va  ber  up  she  wadefl 
ougn7  and  after  that  there  be  oridgei;  one 


the  I 
the  ^^ 
tnrough 

is  stone,  and  the  rest  are  wooden  onesT 

How  fifr  is  it  from  your  boose  to  Chettle  f — 
I  cannot  tell ;  I  believe  it  seventeen  or  eighteen 
miles ;  but  I  don't  know  where  it  is. 
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Thomas  Hunt  iwoni. 

Hunt.   I  live  at  Ghettle,  1  un  a  tbrether. 

Mr.  Willa,  Look  at  that  old  womao,  her 
ion  and  daughter:  bave^ou  seen  them  before  ? 
-^Hunt.  I  haye  at  Cbettle,  on  Friday  the  13th 
of  January  1755,  about  four  in  the  afternoon  : 
the  old  woman  came  into  our  back-aide,  to  the 
barn-door  to  me,  and  begged  lodgin'g  of  me; 
there  waa  no  puUic-honae  in  the  place ;  I  let 
her  lie  in  an  oat^boone  on  abitae  clean  oat- 
atraw ;  it  belongs  to  Mr.  Watte  of  Cranbome : 
I  asked  her,  if  she  had  any  body  belonged  to 
her  f  she  told  me  she  had  none  but  a  couple  of 
children,  and  immediately  called,  Why  don't 
you  come  along  f  and  immediately  there  came 
H  man  and  woman. 

Look  at  that  man  and  woman  near  her ;  do 
yon  know  them?— The  man  I  can  swear  to 
safely ;  the  woman  I  do  not  so  much,  because 
she  was  covered  over:  I  know  the  man  full 
well,  as  I  know  my  right  hand  from  mv  left ; 
I  let  them  in  at  night,  and  there  I  found  them 
in  the  morning ;  and  the  morning  being  very 
wet,  they  remained  there  till  ten  or  eleven 
o'clock,  or  it  may  be  something  more. 

Had  you  ever  seen  the  old  woman  before  P— 
I  had  not ;  but  I  am  very  sure  it  is  the  woman, 
before  G«)d  and  the  world. 

How  can  you  fix  upon  the  time  ?— It  was  a 
▼erv  remarkable  day,  the  old  new  yeaPs-day, 
which  uroved,  by  altering  the  stile,  to  be  the 
J  3th  of  January. 

CroM-ezawioed  by  Mr.  Morton. 

Did  yon  ever  see  them  before  P— No,  never 
before  that  Friday. 

^  Have  you  seeo  them  since?— I  have,  in  the 
dty,  about  a  month  before  Michaelmas. 

Bo  3ron  know  where  they  came  from,  that 
day  you  saw  them  at  Cbettle?— No,  Sir,  1 
don't. 

How  far  is  Ridgway-Foot  from  Chetde  ?^ 
1  don't  know.  { 

How  far  is  Cbettle  from  Dorchester?— 
They  cbunt  it  twenty  miles ;  bat  I  never  was 
there  in  my  lifo. 

John  Elderton  sworn. 
EUerton,    I  am  a  servant-man  ;  a  carter  to 
ime  farmer  Tliane,  at  Martin ;    1  have  seen 
^toM  w4MMa,  and  the  yonng  woman,  and 
tknvonmr  felk>w. 

»  Blr.  OoKoyne,  Where? — Elderton.  At 
Jlarlin,  on  tSatnrday  aeven-night  after  Old 
Chri«man-day,  in  the  year  1743,  in  the  after- 
aoon,aboot  foor  o'clock ;  they  all  three  lay  in 
nn  oat-bonse  whera  I  live}  the  old  woman 
fint,  and  asked  my  master  leave  to  lie 
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^  you  hear  her  ?^I  did. 

AiJT!!  £!!"**ff^  •'  *>«y  ?— I  MWthem  aH  in 
Ifaoont^iooseaboiRy.,  L  •!.. .renimr,  and  on 
Hie  momng  before  they  went  away. 

What  tinMdid  yon  see  them  in  the  morning? 
—I  saw  them  about  ewht  o'chwfc ;  they  were 
rnpi  limMOttUe  they  are  the  three 


Trial  of  EUzabeih  Cannings 

Hadyoo  ever  seen  the  old  ^ 
No,  Ihadnot 

Is  your  master  former  Thane  here  ?— No  ; 
he  waa  coming  up,  hot  was  taken  atck  on  th4 
road  ;  he  came  to  Salisbury  In  company  witb 
us,  and  there  we  left  him ;  ho  came  to  gtvn 
evidence  in  this  trial. 

Cross-examined  by  Mr.  ^oret. 

What  time  did  they  come  to  your  master's? 
—About  four  o'clock. 

Did  they  all  come  together? — ^The  old 
woman  came  a  little  before  the  others :  when 
master  had  granted  lodging,  she  went  and 
called  them  ;  then  they  came. 

What  is  getting  up  out  of  a  bam?— It  is 
dressing  themselves ;  putting  on  their  clothes^ 
or  tackling  themselves  up. 

Did  you  see  any  sheete  they  had  ?— No,  I 
did  not  see  any. 

Did  yon  see  any  of  their  clothes  off ?— No,  I 
did  not ;  they  were  tying  their  clothes  up. 

Did  yon  see  their  gowna  off,  or  caps  off,  or 
petticoate  off?— No,  Sir. 

Mr.  Daoy.  Did  the  straw  appear  as  if  they 
had  laid  on  it  ? 

EltUrton.  It  did ;  there  were  marks  where 
they  had  Uud. 

Wi/itom  JSiW  flwora. 

Hori.   I  live  at  Martin. 

Mr.  Doiy.  Look  at  that  old  woman;  did 
you  ever  aee  that  faoe  before  f^Hori.  Yes, 
Sir,  I  have,  at  Martin. 

Do  you  know  that  girl  behind  her,  and  thai 
man  near  her  ?— Yes,  Sir,  I  do ;  they  are  the 
wooMn's  daughter  and  eon,  fbr  what  1  know. 

When  did  you  eee  them  before  ?— I  saif 
them  all  three  at  Martin,  on  Saturday  seven- 
night  after  old  ChristuMs-day ;  they  lay  in  an 
out- boose  at  fiurmer  Thane's. 

What  do  you  mean  bv  an  out-house? — Bj 
that  I  mean  a  bam,  or  nlaoe  where  was  straw. 

How  did  they  lie  ?— 1  don't  know ;  I  did  not 
see  them  lie  in  lied :  I  am  fiurmer  Thane's  ser- 
vant ;  they  asked  leave  of  master  to  lie  there. 

What  did  they  lie  upon? — I  cannot  say 
what  they  lay  upon,  there  was  straw. 

Do  vou  take  upon  you  to  say  these  are  the 
same  three  persons  ?— I  do,  by  my  life ;  that  i 
say  in  the  presence  of  God. 

liook  upon  them  again. — I  do,  I  am  sure 
they  are  the  same. 

Cross-ezamined  by  Mr.  WiUkmu. 

'  How  long  did  they  stay  ?— Thpy  came  in 
the  evening,  and  went  away  the  next  morning. 
Did  you  see  them  at  any  other  time?— ^ 
saw  the  old  woman  in  roaster's  house  bj-  the 
fire,  and  her  daughter  was  joinu^  china  for 
them. 

JMin  JOiandford  sworn. 

J.  Blan^ord.  I  live  with  ftmer  Thane,  at 
Martin. 

Mr.  Waie$,  What  are  yon  f—BUm4ford. 
I  am  a  blaokemiib. 
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Loek  «l  tlMl  old  wobmiw*-!  nw  her  there 
on  the  Setorday  evening^,  aeren  nights  after 
eU  GhrialiDas,  about  four  o'elock,  or  aome- 
thiDf  aAer,  which  la  the  ISth  of  Jaooaiy. 

Did  yoa  aee  only  the  old  fForoanf — No,  I 
only  aaur  her,  becauae  ahe  came  vok  before 
tbeoi* 

Had  yoa  erer  aeen  her  befbre  that  timef— 
No,  1  doo't  know  that  ever  I  did. 

Did  she  tie  at  farmer  Tbaoe*ftr--8he  did 
aomewheiei  but  I  cannot  tdl  where  ;  I  did  not 
aee  her  afterwarda  then. 

Crois  eiamined  by  Mr.  JII#r<on. 

How  long  might  you  aee  her  P — It  might 
he  half  a  quarter  of  an  hour,  or  aomethtoff  less. 

Hare  yon  seen  her  since  that  timeP — I  nare. 

When  f— Last  Wcdneaday. 

Yet  yon  can  swear  to  her  after  a  year  and 
half  P-- Yea,  Sir,  if  it  was  SOyeara  I  could. 

Joteph  JSayt€r  sworn. 

J.  ffiryf^.   I  lire  at  Coombe,  and  am  a 


Mr.  Ooiceyne,  Do  yon  know  that  old  wc^ 
■Ban,  and  young  man  and  woman?— I  do  all 
three :  I  saw  them  between  Martin  and  Coombe 
the  Sunday  seren-nigbt  after  Old  Chriatmaa : 
I  met  them  on  the  road  as  they  Were  comhig 
fl>r  Coombe,  about  eleren  m  the  mommff. 

What  veardo  you  mean?— I  meanintheyear 
irss ;  tne  young  man  was  a  little  befbre  them, 
and  the  old  woman  had  hold  on  the  daughter's 
hand :  the  young  man  asked  me  how  far  it 
was  ftwA  Coombe  ?  i  said,  I  thought  he  knew 
as  well  as  1  did  (aa  I  bad  seen  him  befbre); 
the  old  ffentlewoman  was  half  a  donen  higgs 
behind  hiffl  ;  she  asked  me,  and  1  told  her  It 
was  two  miles  and  a  half. 

Had  yoii  seen  them  both  before  ?— I  had,  but 
I  canHsay  I  bad  seen  the  young  woman  before. 

What  IS  the  reason  you  know  that  particular 
diy  ? — By  reason  my  wife  was  gone  oter  to 
keep  Chnstmaa,  and  I  was  going  to  fetch  her 
home  from  Martin :  and  I  saw  them  again  the 
same  day  at  Coombe ;  I  came  back  to  Coombe 
anin  the  aame  night :  I  saw  them  on  the 
Monday  morning  at  7  o'clock ;  I  saw  them  at 
Mrs.  Greville's,  the  aign  of  the  Lamb  ;  Tho- 
maa  Orerille  is  dead ;  I  went  down  to  ask  hun 
if  he  had  a  load  of  furse,  1  wanted  a  kiad ; 
there  this  old  gentlewoman  sat  in  the  comer, 
and  George  stood  up  in  the  middle  of  the  house, 
and  lAcy  stood  by  him ;  1  never  spoke  a  word 
to  them  then. 

Cross-eiamined  by  Mr.  J^arei. 

How  long  before  this  was  it  that  yon  had 
seen  this  old  woman  before  ?— I  cannot  say,  it 
may  be  two  years. 

What  dM, on  take  them  to  be?— I  took 
them  to  he  what  we  o^U  ffypsey  peoplb. 

Where  had  you  seen  Georgeiwftra«9^l  iMb4 
aeen  him  often  at  Coombe. 

Without  his  mother?— Yes,  and  with  his 
BSDlher  aome  years  back ;  but  she  might  be 
there  at  that  time  and!  not  see  her. 


Is  Coombe  a  market  town  ?— No,  it  is  a  tlN 
lage;  1  heard  of  her  being  indKted  for  robbhig 
a  ffirl,  and  I  was  applied  to  to  eome  up. 

Were  you  here  when  Greville  waa  mdictadf 
•^No,  I  was  not  here  time  enough. 

Did  yon  come  up  to  the  old  woman's  trial  ? 
—I  was  not  apptied-to  to  come  op ;  I  told  it, 
aa  soon  as  erer  I  beard  Grerille  went,  that  I 
met  her  in  auch  a  plaee. 

Why  did  you  not  appear  to  give  evidencn 
befbre?—!  was  not  snbmraaed,  is  tho  cnnse  I 
didr 


Mary  GreviiU  sworn. 

JIf.  Grmlk.  1  live  at  Coombe. 

Mr.  Dm^  What  rehrtion  are  Ton  tn  Tho- 

aa  OrevtlTe,  whp  was  indicted  fur  perjnrj^ 
heffe?*-^JIf.  QremXU.  1  am  aister  to  him; 
heiadead. 

Uwk  atthai  old  woman,  and  the  girl  in  ft 
capuehm,  and  the  man  behind  hec— I  knour 
these  Aree  persons. 

Where  did  yon  see  them  ?— I 


are  the  very  penons  yon  saw,  mm 
'—These  be  the  very  persons  indeed. 


the  14th  of  Janoary,  on  a  Sunday,  at  my 
ther'a  house,  thesiffuof  the  Lamb  at  Coombe; 
I  liveintheaamebonaa;  they  went  away  on 
the  Monday  morning. 
Do  you  speak  inth  aboahite  eertainty  that 


other?. 


«^t  m  imi 

I 


am  not 


May  Tou  not  be  mistaken  ?< 
lahoold;    I  am  very  well 
mistaken  in  them. 

Had  you  ever  aeen  them  before?— I  den'fc 
remember  1  ever  did. 

Did  you  notion  the  oU  woman  ?—^YeBt  I  did. 

I  spcnk  of  her  fuaturea,  not  her  profession. 
—That  is  what  I  mean ;  and  that  ia  the  very 
son  and  daughter  mdeed. 

Cross-exambed  by  Mr.  WUUams* 

Who  waited  upon  them  ? — ^My  mother  did  ; 
they  were  by  the  kitchen  fire. 

What  time  did  they  come  m  ?— They  came 
in  between  two  and  three  in  the  aftamoen. 

When  did  they  go  away?— They  went 
awiiy  between  aeven  and  eight  in  the  meraing. 

How  hr  is  Coombe  firomBlartin  ?— It  is  four 


George  Towt/ sworn. 

G.Towil.   I  liveat  Coombe;  Ihavei 
that  old  woman  and  her  two  children  before. 

Mr.  Willes.  When  did  you  see  them  before  f 
— r<wii.  I  saw  them  on  the  Sunday  waa 
seveD-Dtgbt  after  (Md  Christnws  day «  which 
was  the  14th  of  January. 

Are  you  certain  of  it  ?— I  am  eery  certain*  • 

Where  did  you  see  them  ?— At  Sf ary  Gn^ 
villa's,  at  the  sign  of  Uie  Lansb. 

lYere  you  in  company  with  tbem?*-^®,  I 
was  not ;  nobody  but  the  UodMty  and  I  drank 
tiyiA.Pf  -w^f  c'le  passing  our  r "~ 


How  long  were  you  there  ?-~I  believe  I 
there  from  two  e'clock  to  four. 


Seethe  Pmecdingsagimst  him,«nlirp.  <rs. 
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•  Had  yon  e?er  eeen  the  gypsey^wMnan  be- 
fiMref— I  doo't  koow  that  ever  I  did:  there 
was  another  man  in  company  with  them ;  I 
believe  he  was  a  Gar|ienter;  he  had  a  leather 
apron  on :  he  asked  me,  if  I  was  a  carpenter ; 
I  said,  I  was  a  well  •wisher  to  it. 

Gross-examined  by  Mr.  Morton, 

When  were  yoa  called  ?— The  first  time  1 
was  Bobp«enaed  was  in  May. 

Have  yon  been  to  see  the  old  woman  sinee  ? 
«-]  have,  and  am  sure  it  is  the  same -woman. 

Are  you  sure  to  them  all  ?— I  am. 

Richard  Aimer  sworn. 

'  JR.  Aimer.  I  live  at  Coombe,  and  am  ser- 
vant to  farmer  John  Harris. 

Mr.  Gascoyne.  Look  at  that  old  woman: 
who  is  she? — R.  Aimer.  Mary  Squires;  and 
abe  in  the  capucbin  is  her  dangnter  Lucy ;  and 
the  other  person  by  her  is  her  son  George. 

Where  have  yon  seen  them  before  ?-»-I  saw 
tbem  at  Coombe  on  Sunday  the  14th. of  Ja- 
,  nnary  1753,  just  after  one  o'clock ;  they  were 
traveUing  upon  the  road. 

Did  you  speak  to  them? — Her  son  asked 
me,  how  far  it  was  to  Sutton  ?  I  said,  I  could 
'  aot  tell,  for  I  was  never  there. 

What  conversation  had  you  with  the  old 
woman  ? — it  was  in  the  way  of  bantering  and 
teHing  of  fortunes. 

Did  you  speak  to  the  young  woman  ? — f 
never  said  a  word  to  her ;  I  saw  the  old  wo- 
man afterwards;  she  came  to  our  master's 


/^ 


Do  vim  know  what  for?— No,  1  don't ;  and 
I  saw  ner  son  on  the  Monday  morning  at  the 
widow  Greville's,  at  Coombe,  but  I  never  spoke 
^^n  word  tahim  there,  or  he  to  me. 

^Did  yon  see  the  old  woman  or  daughter  on 
the  Monday  ?— No,  Sir,  1  did  not. 

I        Crots-ezamtoed  by  Mr.  Nares. 

Twhen  they  spoke  to  yon  between  Sutton 
and  Coombe,  did  you  know  them  ?— No,  Sir. 
I  Then  bow  do  yon  know  that  this  is  George 
hnd  Lucy  ?— I  know  that  only  as  they  told  me 
/since,  for  I  never  saw  them  before  in  my  life. 
^^  Did  the  old  huly  tell  you  your  fortune?— 
Yes. 

All  IS  come  true,  I  hope?— I  did  not  think 
anything  was  true  when  it  was  done. 

What  did  you  give  her  for  telling  yon  your 
fortune  ?—Two.penoe. 

Were  her  daughter  and  son  byP^-Tbey 
went  on  while  we  talked  together. 

What  time  did  you  see  her  at  Coombe  ?— 
Upon  my  retom  therein  the  evening  I  saw  her. 
.  ^^^.JT^  ••«*  ^^  since?—!  never  saw  her 
— .  till  I  saw  her  in  Newgate. 

^ftaftrr/  Merchant  sworn. 
R.  MerrAonl,   I  live  at  o««»l^  x  •»  » 


They  were  gone  on,  when  I  saw  the  old  wo- 


Mr.  Davjf.  Do  yoa  know  that  oM  woman  ? 
— R-  Maxk&mi,  I  do,  very  well. 
D»  JM  luMW  htr  son  and  daughter?— 


Where  did  yon  see  the  old  woman  ?— At 
Coombe,  the  14th  of  January. 

Do  yoa  know  the  day  of  the  week?— No, 
Sir. 

How  do  yon  know  it  to  he  the  14th  of  Ja- 
nuary ?— By  my  master's  aooount  and  the  far- 
rier's ;  I  asked  master  that  day,  what  day  of 
the  month  it  was? 

Cross-examined  by  Mr.  WUUami. 


When  did  your  master  tell  you  it  was  the 
14th  of  January  ? — We  had  a  horse  bad  that 
verv  day  the  woman  was  there ;  and  master 
and  the  farrier  disputed  it  to  the  best  of  their 
knowled^,  that  that  was  the  day  that  I  saw  her. 

What  is  your  master's  name  ? — My  master 
is  farmer  John  Harris. 

When  had  you  ibis  dispute  ?— We  had  na 
dbpute  at  all. 

When  did  you  hear  yonr  master  say  it  waa 
the  14th  of  Janoary  ? — ^The  same  day  the  wo- 
man was  there. 

How  came  you  to  be  talking  of  the  day  of 
the  month  ? — Being  the  horse  was  bad.  Sir  ^ 
and  because  the  horse  was  bad,  they  set  down 
the  day  of  the  month. 

What,  were  they  settling  their  accounts  ?— 
They  were,  so  far  as  I  know :  master  waa  to 
pay  the  farrier  money  for  curing  the  horse. 

Was  there  any  talk  then  about  the  gy  psey  f 
— ^No,  Sir,  I  heard  no  talk  about  the  gypaey. 

Martha  Water$  sworn. 

Waters.  I  live  at  Coombe, 

Mr.  Willes.  Did  you  ever  see  that  old  wo* 
man  before  ? — Water$.  Yes,  I  have  at  Coombe^ 
on  the  14tri  of  January. 

Were  her  son  and  daughter  with  her  ?— No^ 
Sir ;  I  saw  her  at  a  former's  house  where  I 
live. 

How  came  she  to  come  there  ? — She  came 
and  asked  for  some  small- beer. 

Had  you  ever  seen  her  before? — ^No,  I 
never  did  ;  but  I  am  sure  she  is  the  woman. 

Cross-examined  by  Mr.  Morton. 

How  long  did  she  stay  there  ?— -She  stayed 
there  about  the  value  of  a  quarter  of  an  hour. 

Did  she  tell  thee  thy  fortune  ?— No,  she  did 
not;  I  did  not  want  it. 

Mr.  Davy.  Your  lordship  may  remember, 
that  George  Squirea  could  give  no  aoceunt  of 
places  between  Coombe  and  Basin^toke^ 
therefore  we  could  not  collect  any  evidence 
between  these  towns;  so  the  next  witness 
comes  from  Basingstoke,  which  you.  will  find 
to  be  forty  miles  from  Coombe,  and  that  is  foor 
days  journey  according  to  their  rete  of  t>«^el« 
ling:  they  were  at  Coombe  on  i^  14th  of 
January,  and  you  will  find  **•«»  •*  Basingstoke 

on  U»*  104L. 

Mary  Morrit  sworn. 

Morri$,  I  live  at  Basmgstoke,  at  the  Spread* 

Eagle.  '^ 


SSS]  Jbf  fVUfid  and  Corrupt  Perjury. 

Ht.Davy,  Look  ftUbat  ohl  woman. 

MorrU,  That  old  gentlewomaa  is  Mary 
Sqnirefy  and  the  yoang  woman  is  Lucy  Hquirea, 
and  the  yoony  man  io  George  Squires.  I 
wrote  a  letter  ror  tbe  young  woman  on  the  18th 
of JanoatT. 

What  day  of  the  week  was  it  ?— Really  I 
will  no|  be  positive;  it  was  on  a  Thursday 
or  Friday  ;  it  was  for  one  Clarke  at  Abbotsbury. 

Look  at  this  letter ;  is  this  your  wrKing  ? 
—(She  takes  it  in  her  haDd)-^Sir,  it  is  my 
hand- writing,  directions  and  all;  mv  little  boy 
carried  \i  to  the  post-office,  and  Mr.  Squires 
gave  him  a  half-penny  because  he  did  not  stay. 

The  Letter  read,  directed  «  To  the  post- 
house  in  Dorchester,  to  be  directed  to  Abbots- 
bur^  for  Mr.  William  Clarke,  oordwafoer. 
Tbis  with  care." 
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tions  betitf  very  blind,  the  post-niaster  had 
sent  it  under  mistake  to  one  Clarke  as  I  under- 
stood, at  Charlster,  who  sent  his  wife  with  it 
immediately. 

The  Court  look  upon  tbe  back  of  the  letter, 
iMid  discover  two  post-marks  upon  it. 


»<  Banngitoke,  Jan.  18, 175*. 
'*  Sir ;  this  with  my  kind  love  and  service 
to  yiott,  and  all  yoor  family,  hoping  you  are  all 
in.g;ood  health,  as  I  be  at  present.  This  is  to 
acquaint  you  that  I  am  very  uneasy  for  your 
troublesome  journey,  hoping  you  received  no 
illness  afler^oor  journey ;  so  no  oMire  at  pre- 
sent from  your  most  obedient  and  humble  ser- 
vant, Loot  Sooibes." 

**  I  desire  to  hear  from  you  as  ioon  as  poa- 
sible.  Direct  /or  Lucy  Giquires  at  Brentlbrd, 
near  London.  George  and  mother  g^ve  theur 
compliments  to  you,  and  all  your  family." 

I  Mr.  Davy,  You  are  sure  this  is  your  hand- 
writing?-—Jllbrrit.  This  is  my  own  hand- 
writing, which  I  wrote  at  Basingstoke,  at  the 
TCOoeat  of  Lucv  Squires. 

Were  the  old  woman  and  son  there  then  ?— 
Thev  were  hi  the  honse  all  the  time;  they 
wonra  have  k)dged  at  m^  honse,  font  I  had  not 
lodgings ;  they  had  a  pint  or  two  of  beer,  and 
eat  a  bU  of  bread,  and  went  on  to  Old  Basing. 

How  far  is  Old  Basing  from  Basingstoke  f 
i— It  is  about  two  miles. 

Is  it  not  possible  you  may  mistake  these 
people  for  any  other  gypsies  r— I  am  positive 
that  these  are  the  very  people  I  saw  at  my 


Cross-examined  by  Mr.  Nares. 

Had  the  old  woonan  ever  been  at  your 
house  before?— She  had  lain  at  my  house 
about  a  year  and  three  quarters  before. 

None  but  the  old  woman?— No;  I  never 
saw  the  son  and  daughter  before. 

Are  you  sure  this  letter  was  wrote  the  day 
it  bean  date  ? — I  am  positive  sure  it  was. 

Mr.  WiUis  sworn. 

Mr.  WilUi,  How  far  is  Coombe  from  Ba- 
mngnfAt^f^WiUU,  It  is  about  forty  miles. 

Where  hail  yt^  this  letter  ?— When  I  came 
to  the  post-office  at^tKkrolkiHKter.  which  is  the 
■sarcif  post-office  to  Abbotsbory,  f&e  <ntec- 

*  The  other  figure  being  in  the  comer  was 
supposed  to  be  torn  off. 
VOL.  XIX. 


Thoauu  EavenhiU  sworn. 

RavenhiU.  I  belong  to  the  post-office ;  1  am 
assistant-clerk  to  the  western  road. 

Mr.  Davy.  Look  at  the  post- mark  upon  that 
letter,  and  tell  us  where  the  letter  was  marked. 
RavenhilL  This  is  a  mark  of  the  General 
Post-office  in  London. 

What  day  of  the  month  does  it  appear  to  be 
stamped?— The  stamp  is  very  imperfect;  f 
cannot  take  upon  me  to  speak  with  certainty. 
Of  whose  hand- writing  is  the  post-charge  P 
— This  is  mine,  that  if  the  charge,  which  is 
seven  .pence ;  the  original  place  where  it  came 
from  to  London  is  three- pence;  that  is  three- 
pence up,  and  four-pence  down :  it  is  directed 
to  be  left  at  the  post-house  in  Dorchester,  that 
is  four-pence. 

See  what  part  of  the  printed  mark  do  voa 
find  plain  .^— The  stamp  is  so  very  imperfect, 
that  I  cannot  with  anjf  <degree  of  certainty 
teU  ;  the  9  is  very  plain ;  whether  it  is  19 
or  S9  I  cannot  say :  it  is  not  the  9th,  fi)r 
if  it  was,  that  figure  would  have  beoh  in  the 
centre. 

Look  at  the  letters  at  the  bottom  of  tbe 
circle. — The  second  letter  seems  to  be  an  A. 

I  think  your  stamps  are  marked  MR  for 
Match  ?— They  are. 

Then  there  can  be  the  name  of  no  month, 
the  second  letter  of  which  is  A,  but  January 
and  May.— I  do  not  recollect -that  the  second 
letter  of  any  stamp  is  A,  but  that  of  January 
and  May. 

Can  you  get  the  stamps  from  the  Post-office, 
that  the  Court  may  see  them?— Yes.  (He  goes, 
and  returns  with  several  impressions  on  paper, 
as  Jan.  9,  Jan.  19,  Jan.  39,  and  May  1,  March 
S6.)  These  are  all  the  stamps  where  A  is  tbe 
second  letter ;  all  the  inland  stamps  have  the 
figure  on  the  top  of  the  letter,  ano  the  foreign 
stamps  have  it  at  the  bottom ;  tbe  figure  9 
is  placed  not  in  the  centre,  but  just  over  th» 
ieeond  letter. 

Look  at  this  letter;  do  you  believe  that  stamp 
to  be  January  ?— I  cannot  form  an  opipion  oif 
it,  more  than  any  stranger  to  it;  I  beheve  it  to 
be  the  19th  or  S9th,  rather  than  the  9th. 

Cross-examined  by  Mr.  Morton. 

What  are  those  stamps  made  of  ?— They  art 
made  of  box. 

Do  you  stamp  a  letter  for  1753  with  thesamt 
stamp  of  1761  ?— No,  we  do  not ;  we  use  •very 


after  they  have  been  used,  tbejr  are  tbrowik 
into  a  drawer,  where  they  remam  five  or  >ix 
rooot)i8,  and  then  we  bam  them. 
2B 
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Are  yoo  rarethis  mark  of  the  charge  ia  your 
mark  ? — 1  aoi  rery  tare  it  ia. 

Mr.  Davy.  Bh9  Basiogstoke  a  itamp  to  it? 
'^Ravenkili.  I  cao't  say  whether  it  has  or  do. 

Is  there  a  post  master  there  ?-^There  is. 

Have  not  all  post-mastera 'stamps?— I  cao't 
•ay  whether  they  have  or  not. 

Look  at  this,  and  see  if  there  is  a  poat-nKark 
upon  it.—]  see  very  plainly  there  is  a  mark ; 
but  it  is  so  blind,  I  can't  distinguish  what  it  is. 

Is  it  a  mark  of  two  lines?-— i  believe  it  may 
be  a  post- mark  of  two  lineb. 

Why  have  so^ne  two  lioea,  and  some  but 
one  ?— Those  of  two  lines  are  generally  where 
the  town's  name  ia  a  long  one. 

Elizabeth  Edwardi  sworn. 

Edwards,  f  live  at  Brentford. 

Mr.  Wiltes.  Look  at  that  old  woman,  and 
these  two  people  with  her. — Edward$,  I  see 
her,  and  her  daughter  and  son ;  they  came  all 
three  into  my  house  ;  1  don't  know  the  day, 
but  we  had  a  neighbour's  child  christened  at 
the  time  they  were  there ;  [She  produces  the 
copy  of  the  register]  This  is  a  true  copy  of  the 
register  of  the  child  when  it  waa  chnstened ; 
Mr.  Gasooyne  went  himself  and  took  it  oat  of 
the  book. 

Can  you  tell  by  any  other  circumstance  ?— 
No,  I  cannot. 

What  day  was  it  the  child  was  christened?— 
By  this  it  was  the  S2d  day  of  Janoary,  and  the 
old  woman  went  away  on  the  93d,  being  on  a 
Tuesday  ;  but  they  came  to  my  house  on  the 
Saturday  before. 

00  you  keep  a  public- bouse  ?— No,  I  do 
not ;  1  keep  a  diop :  they  lodged  at  my  house : 
George  went  out  on  the  Sunday,  and  brought 
nis  other  sister  to  our  house  on  the  Monday, 
and  they  went  all  away  together  on  the  Tucs- 
daymoming  betimes  towards  London. 

What  did  they  call  the  other  sister's  name  ?— 
I  have  forffotwhat  he  called  her,  but  one  of 
them  he  called  Lucy. 

.     Was  that  she  that  he  brought  on  the  Mon- 
day ?— No,  it  waa  not. 

Are  you  sure  they  were  at  your  houae 
at  that  tmie  ?— I  am  positive  they  were. 

Stttannah  Burwill  wwum, 
S,  BurwilL  I  live  at  Brentford ;  the  last 
witneas  is  mv  mother;  she  4iaa  had  two  hoa- 
MMs,  which  is  the  reaaon  our  namca  difler. 
A  •'';^''«'^y»«-  Do  you  know  that  old  woman 
!!!?*•.*  ^^^'  1  A>:  1  never  saVr  her 
u  1?  ^"*  *®  "7  naother's.  1  know 
Uiemali  three;  they  all  came  together  on  a 
^^•S^y  ,«"lfK  the  20th  ofJannary;  they 
naked  for  lodging,  and  said  they  wen  recon. 
noided  by  a  fnend  of  ny  moUier'a,  and  my 
njoUier  let  them  lie  Ihera;  on  the  Staiday  the 
oM  gentf««roman  and  her   daughter  atayed 

come  home  till  the  Monday,  and  tnea  ne 
kfwuffbt  asNler  (ashe  called  ber)  wilk  him. 

Wkal  time  did  he  return?— I  can't  teH  the 
timediicctly;  ilwaeeoMliiiieofthedny. 


Did  they  lie  there  on  Monday  night?— They 
did,  8ir,  and  went  all  four  of  them  away  on  the 
Tuesday  morning. 

Did  they  say  where  they  were  going? — 
They  said  they  were  going  to  Epping  in 
Essex. 

Can  yon  tell  what  time  they  went  away? — 
I  really  cannot ;  they  went  away  some  time  in 
the  morning. 

[Cross-examined.] 

Mr.  Neref.  Had  yon  ever  aeen  them  be- 
fore ?— 5.  BurwilL  No,  I  never  had  to  my 
knowledge. 

WiUiam  Tredget  awom. 

Tredget.  I  live  at  Tottenham,  at  the  Seven 
Sisters,  the  sign  of  the  Two  Brewers. 

Mr.  Devy.  How  far  is  that  from  London  ?— 
Tredget.  It  is  four  miles. 

Hovr  many  milea  is  it  from  Enfield- Waah  ?-^ 
I  cannot  justly  tell :   1  knew  the  place. 

Look  at  those  three  people, — that  M  woman, 
and  the  daughter  and  son. — I  remember  the 
old  woman  very  well,  and  the  ^engbter  and 
aon  too. 

Where  did  yOn  see  them  ?— I  saw  them  ni 
Tottenham  on  the  S3d  of  January,  which  was 
on  a  Tuesday :  I  am  sure  to  the  day  and  the 
peoj^e. 

Wherd  did  they  say  they  came  from?-— 
They  sitid  they  came  from  Brentford. 

Did  they  lie  at  your  honse  ?«^No  ;  they  did 
not ;  I  told  them  I  had  no  lodging,  and  dircoled 
them  over  the  way  to  a  farm-house,  one  Mr. 
Pbilips's ;  but  cannot  say  whether  they  ley 
there  or  not. 

What  time  of  the  day  did  they  call  at  year 
house?— It  might  te  about  four;  it  was  a 
Tittle  before  candle- lighting. 

Had  you  ever  aeen  them  before? — I  cannot 
say  I  ever  did,  unless  it  waa  the  old  gentle- 
woman ;  I  believe  I  had  seen  her  idwut  three 
years  before ;  I  had  taken  notice  of  her  laoe, 
that  she  waa  a  woman  not  common  to  be  aeen, 
the  last  time. 

Had  you  taken  notice  of  her  face  before  that 
time? — No. 

When  you  saw  ber  upon  the  9Sd  of  Ja- 
nuary, did  yon  recollect  that  yon  had  aeen  her 
before?— No ;  but  when  they  came  to  ask  oie 
to  come  and  see  ber  In  Newgate,  then  I  reool- 
ledeif  that  it  was  the  face  I  had  seen  three 
years  before. 

Do  you  now  say,  upon  your  oatb,  that  thene 
are  the  very  people  whom  you  saw  upon  the 
SSd  of  January  ?— It  is  the  rery  same  woman  ; 
I  saw  her  then  at  Pftge- Green;  then  her  aon 
and  daughter  were  with  her,  but  not  when  1 
saw  her  before»  aa  I  know  of. 

[Croaa-e^ai-StfCd.] 

Mr.  WilUams,  How  many  people  did  yen 
aee  at  Pane-Green,  that  asked  for  lodging  en 
the  SddofJanuary  f^W.  Tredsei.  I  saw  none 
bat  the  old  woman,  Geoigei  and  Lacy. 
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May  Tredget  iwora. 


JU.  Tredget.  I  am  wife  to  the  last  mto^n  ; 
we  life  at  Page- Green;  1  saw  tbeoldgypiey 
at  my  home  on  Toeaday  the  23d  of  January ; 
abe  aaked  aa  for  lodginga ;  1  did  not  let  them 
ha? e  any,  hot  recommended  ihem  to  a  farm>- 
houae  over  the  way. 

Mr.  Willes.  What  ia  the  farmer'a  name?— 
If.  T^^dget,  Hia  name  ia  Philips. 

Mr.  Dattf.  My  lord,  we  have  now  gone 
through  the  proor  of  the  ati6i  of  Mar^  Sjuirea, 
and  brought  her  to  Page-Green,  within  two 
or  three  miles  of  Enfield- Waab:  we  will  leave 
her  there  for  the  present,  and  proceed  to  ano- 
ther part  of  onr  case,  which  goea  in  contradio- 
tioo  to  the  whole  of  the  defendant's  eridence : 
we  ahall  therefore  call  witnessea  to  prove,  that 
her  information  before  Mr.  Alderman  Chitty ,  on 
the  81st  of  January,  differed  in  many  instances 
from  what  sbeawore  afterwards;  and  that  she 
at  first  gave  a  false  description  of  the  place  she 
preteada  to  have  been  confined  in,  and  varied 
in  her  story  after  she  had  been  carried  to 
Wella's  house  at  Enfield-Wasb,  on  the  Ist  of 
February :  we  will  also  give  your  lordship  tnd 
the  jury  a  true  descriptiQn  of  this  supposed  pri- 
son, and  of  what  happened  there  on  the  Ist  of 
February. '  We  beg  leave  first  to  examine  Mr. 
Alderman  Chitty ;  but  I  most  let  the  gentle- 
men Gouoemed  for  the  defendant  know  the 
aameaof  the  witnesses  we  intend  to  call  to  tbia 
part  of  our  case,  that  they  roav  also  be  exa- 
mined aeparately ;  Mr.  Chitty,  Mr.  Naab,  Mr. 
Hague,  Mr.  Aldridge,  and  William  White. 


Weonbsdat,  May  1. 
Alderman  Ckitty  sworn. 

Mr.Gateoyne.  Be  pleased,  Sir,  to  give  an 
account  of  what  passed  before  you  on  the  3  Ist 
of  January  1753,  relating  to  Elizabeth  Can- 
ning.—Alderman  Chitty.  I  was  the  sitting 
alderman  at  that  time ;  Elizabeth  Canning  waa 
brought  before  me,  but  as  it  is  about  a  year 
and  half  ago,  I  cannot  give  a  distinct  aocouut 
of  it.  I  remember  it  was  on  the  31st  of  Ja- 
nuary, about  half  an  hour  after  twelve,  or  one 
o'clock.  Mr.  Lyon  and  another  person  (I  be- 
lieve it  was  Mr.  Nash)  came  to  me.  There 
were  a  few  notes  taken  for  my  own  memoran* 
dum,  which  1  believe  are  in  court,  which  are 
the  aubatance  of  what  paased. 

Were  they  signed  by  her  ?— No ;  I  took  it 
on  paper,  aa  I  generally  do ;  but  not  thinking 
it  would  have  been  theaulgect  of  ao  much  iur 
qniry,  I  did  not  take  it  ao  distinct  aa  1  could 
wiab.    (He  producea  a  paper.) 

Js  this  your  band-writing?— It  is;  this  is 
not  what  1  had  token  at  that  time,  but  what  I 
took  siD«e  from  that  paper  I  took  then  of  her's, 
and  other  persoM  thsX  were  brought  before  me. 

Then  is  this  the  siibatauoo  ^  th^t  account  of. 
bar's  you  took?— It b. 

Mr.  Goicoyne.    Yoa  may  refresh  your  me- 


mory by  looking  on  it,  and  g[ive  the  Cou^  au 
accouotof  it;  you  may  read  it. 

He  reads :   *  A  Copy  of  the  Minntea  taken 

*  bv  Thomas  Chitty,  upon  the  Exaromation  of 

<  Elizabeth  Canning,  at  Justice-room,  Guild- 
-hall, January  31, 1753. 

-  Elizabeth  Canning  swore,    that  on  last 

*  New-year's  day,  as  she  was  returning  from 

<  her  uncle's,  about  Saltpetre-Bank,  as  she 

*  came  along  by  the  dead  wall  againat  Bedlam,  - 

*  in  Moorfields,  about  or  near  ten  o'clock  at 

*  night,  ahe  was  met  by  two  men,  who  stripped 

<  her,  and  robbed  her  of  haif-a-guinea,  ttiree 
-  ahilllngs,  and  a  halfpenny.' 

Mr.  Davy,  Are  you  sure  she  said  a  half- 
penny? 

Alderman  Chitty.  I  am  aure  she  did ;  also 
her  gown  from  her  back.  (Now  I  would  ob* 
aerve,  here  I  asked  her.  What  else  ?  she  said, 
a  hat;  ahe  said  it  was  a  straw  or  chip  bat ;  I 
did  not  put  that  down,  but  I  as  well  remember 
it  as  if  It  was  but  yesterday.)  She  aaid,  *  A 
(  hat  fit»m  her  head ;  she  struggled  aod  made 

<  a  noise ;  one  stopped  her  mouUi  with  some- 

<  thing  like  a  handkerchief ;  and  swore,  if  she 

<  made  any  noise  or  resistance,  they  would  kill 

<  her,  and  then  hit  her  a  blow  over  the  head, 

<  and  stunned  her,  aod  forced  her  along  Bi- 
c  shopsgate  street,  each  holding  her  up  under 

<  her  arms ;  hot  did  not  remember  any  thing 
(  more  that  paased,  and  did  not  come  to  lierseu 

<  till  about  half  an  hour  before  she  came  to 

*  Enfield- Wash,  as  she  had  learned  aince,  to 

<  Wells'a  house  there,  and  there  were  several 

*  persons  in  the  room ;  they  said,  she  must  do 

*  aa  they  did,  and  if  so,  she  should  have  fine 
« clothes,  &c.    She  said,  she  would  not,  but 

<  would  go  home,  and  refused  compliance ;  and 

<  then  a  woman  forced  her  up  atairs  into  a  room, 

<  and,  with  a  case-knife  she  had  in  her  hand,     , 
(  cut  the  lace  of  her  stays,  and  took  her  stays 

(  away,  aod  told  her  there  was  bread  and  water 

<  in  the  said  room,  and  if  she  made  any  noise, 
«  she  would  come  in  immediate! v  and  cut  her 
( throat ;  then  went  out,  and  locked  the  door  ; 
«  and  never  saw  her  nor  any  one  of  them  since* 
« till  after  her  escape ;   which  bread  waa  in 

<  quantity  about  a  quarter  of  a  peck  loaf  in 
'  pieces,  and  three  quarters  of  a  gallon  of  water, 

*  or  a  little  more,  in  a  pitcher,  as  she  supposed  ; 
«  on  which  only  she  subsisted,  and  one  penny 
«  roince-pye  she  had  in  her  pocket,  till  she  got 

*  away,  which  was  on  the  99lh  of  January, 

<  about  half  an  hour  at\er  three  o'clock  or  four 

<  in  the  afternoon,  and  then  made  the  beat  of 
«  her  way  to  town  to  her  mother's,  at  the  bottom 
«  of  Aldermaobury.  She  tarther  said,  on  in- 
( quiry,  she  had  no  stool  all  that  time,  only 
«  made  a  little  water;  and  said,  there  was  aa 
«  old  stool  or  two,  an  old  table,  aod  an  old  pic- 
« tore  over  the  chimney,  two  windows  in  the 
«  room,  one  fastened  ub  with  boardar*hc  other, 

*  part  ditto  and  partaJa*^  «««  ^hich  latter  she 

*  ^laitv  « nmeDy  removing  a  pane,  aod  nirced 
«  part  open*,  and  got  out  on  a  email  shed  of 
« boarda  or  peot-hooae,  and  ao  slid  down  and 
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*  jamped  on  Ihe  tide  of  a  bank  od  the  backside 

*  of  the  houae,  aod  so  got  int<^  the  road,  and 

*  proceeded  to  her  mother's  thai  ni^ht,  which 

*  was  about  ten  o'clock.  Her  mother  said  she 
'  was  faiut,   so  she  got  her  some  wine  and 

*  water,  but  it  wonld  not  go  down,  the  |»assaii:es 

*  being  swelled,  therefore  sent  to  the  apotbe- 

*  car^^  for  advice.  Mr.  Lj^on,  her  master,  gave 
'  her  an  exceeding  good  character,  and  so  did 

*  her  late  master,  Mr.  Wintlebury.'  There 
were  a  great  many  questions  naked  her,  which 
are  not  down  here.  There  was  an  examination 
for  I  believe  near  an  boor;  and  after  I  had 
examined  her,  I  sent  for  Alderman  Flndyer ; 
but  he  did  not  chose  to  examine  her,  and  put 
her  over  to  the  sitting  alderman,  which  hap- 
pened to  be  my  turn. 

-  Mr.  Gascq^ne,  During  the  time  of  tliis  ex- 
amination, did  she  mention  any  hay  P— Aid. 
Chitty.  She  said,  there  was  nothing  in  the 
robm  but  those  things  she  had  mentioned ;  not 
one  tittle  of  hay,  neither  do  I  remember  what 
ahe  said  she  lay  u 
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Did  she  describe  any  g^psey,  or  any  re- 
maikabk)  woman  P— I  ask^  her,  whether  she 
should  know  the  woman  again  ?  she  said,  she 
believed  she  should ;  but  she  did  not  make 
mention  of  any  extraordinary  woman  doing  this. 

J)id  she  say  when  she  drank  all  her  water? 
—She  said,  a  little  water  was  lefl  when  she 
made  her  escape.  1  asked  her,  whether  she 
knew  what  the  quantity  of  a  quartern  loaf  was? 
febe  saidf  she  did,  for  her  former  master  kept  a 
ptiblic-honse ;  I  asked  her,  what  sort  of  bread 
this  was?  she  said,  there  were  four  or  five 
pieces,  to  the  quantity  of  a  qoartem  loaf. 

Are  you  snre  she  said  four  or  five  pieces?— 
I  am  sure  she  said  four  or  five,  or  nve  or  nx 
pieces. 

Mr.  Davy.  Did  she  mention  any  such  thing 
as  a  tobacco-mould,  a  bason,  a  saddle,  hay, 
or  a  barrel?— Aid.  Chitty.  I  heard  of  no  such 
tbmgs:  she  said,  there  was  nothing  in  the 
room  but  what  things  she  had  mentioned :  she 
apprehended  then,  it  might  be  the  woman  of 
the  house  that  bad  served  her  thus ;  but  it  ap- 
pears,  as  it  comes  out,  she  hod  no  notion  who 
that  wonum  was.  I  asked  her,  whether  or  no 
•be  had  seeoany  body  in  all  that  time?  She  said, 
•he  had  not  but  once ;  she  looked  through  the 
key-hole,  and  saw  some  one  person  pass  be- 

A  u'  ^^^^^^'  Plewc  to  look  at  this  paper. 
*— Aid.  Chitty.  This  is  my  hand- writing;  it  is 
njy  warrant  for  the  apprehending  the  people 
that  she  charged.  '^'^ 

I>id  she  mention  the  nameofWells^orlwhose 
boose  she  had  been  at?— I  was  a  little  un- 
wiUmg,  at  this  extraordinary  accoont,  to  grant 
a  warrant:  I  said  to  her.  Be  sure  what  you 
■•y ;  wy  nothing  but  what  you  can  swear  to  i 
«^«  1  "wore  all  to  be  true,  upon  this  infer- 

!S!S?  ««♦  S?"^^*'  •  '^*™nt»  ^^  told  her  I 
could  not  believe  tbe  nk^y  .Kp  had  told  me 

Do  yon  recollect  whether,  in  the  time'she 
wai  in  confinement,  ahe  heard  any  thine  by 
which  she  could  diaoover  thenamea  of  any  of 


the  people  ?-T-The  name  of  WaUa  was  not  mon- 
tioned  at  all  by  her. 

Row  came  yon  to  grant  a  warrant  in  partieo- 
lar  against  Wells?— Because  they  hid  learned 
the  name  since  of  the  keeper  of  the  hoase,  and 
that  they  supposed  to  be  this  Wells. 

Were  there  any  particolar  features  described 
of  tbe  person  ?— No. 

Who  mentioned  the  name  of  Wells,  as  Can- 
ning never  mentioned  that  name  ?— I  cannot 
refloember  that:  it  was  mentioned,  mdtber 
Wells  was  the  occopier  of  this  house. 

Waa  one  Scarrat  there  ?— There  were  abova 
fifty  people  there ;  I  did  not  know  them. 

During  this  examination,  did  she  mcntiofi 
any  fit  she  had?— I  don't  remember  ahe  did, 
but  tbe  mother  did ;  she  said,  she  had  been  sob* 
jedto  fits  from  her  infancy. 

Did  she  say  she  went  down  Bisbopagate- 
street? — She  did,  between  two  men,  one  held 
under  one  arm|  and  the  other  under  the  other  i 
bul  said,  bow  she  came  there,  ahe  could  noa 
tell ;  that  she  was  not  so  tar  stonned,  but  that 
she  knesv  a  little,  as  she  went  along  that  pari; 
but  how  she  went  afterwards,  she  fiid.  mn 
know:  she  said, she  might  bare  been  put  in 
some  house,  for  what  ahe  knew,  bot  she  could 
not  tell  that. 

Mr.  Gfiiccyne.  Previoos  to  this  examioatioii^ 
had  you  seen  any  advertisement  in  tbe  papetft 
of  the  6th  of  January,  whkb  gave  an  aeoowil 
of  a  young  woman  taken  out  of  a  hackn^ 
coach? 

Mr.  Morton,   That  is  not  a  proper  questioo. 

The  Warrant  read. 

<  To  all  constables  and  other  peace-oflicers. 

*  London,  to  wit.  These  are  in  his  majes- 
'  ty's  name  to  command  you,  and  every  one  of 
'  you,  upon  sight  hereof,  to  take  and  bring  be* 

*  fore  me,  or  some  other  of  his  majesty's  jos- 
<  tices  of  the  peace,  the  body  of  a  person  thmt 

*  goes  by  the  name  of  mother  Wells,  at  Enfield- 

*  Waah,  in  the  county  of  Middleaex,'— 

[if  Juryman,  Who  pot  that  name  in  the  war- 
rant, or  who  gave  the  name  ? 

Aid.  Chitty,  I  cannot  recollect  who  men- 
tioned the  name  Wells:  I  apprehend  they  had 
got  that  name  before  they  came  to  the  justice- 
room  :  I  asked  the  girl,  whether  that.waa  the 
ooistress  of  the  house  or  no?  she  said,  she 
could  tell  nothing  of  the  woman's  name. 

The  Conclunon  of  the  Warrrnnt.'] 

*  of  whom  you  shall  have  notice,  to  answer  to 

*  anch  things  that  shall  be  altedged  agauMt  her 

*  by  Elizabeth  Canning,  for  violently  assanlt- 

*  ing  her,  and  robbing  her  of  a  pair  of  stays, 

*  and  confining  her  in  a  room  in  tne  said  boose, 

*  and  keening  her  on  bread  and  water  ibr  up- 

*  wardf  or  three  weeks,  as  oath  has  been  made 
'  before  me,  Thomas  Cftrrrr.' 

*  Jon.  31,  lf5S.' 

Gawen  AbsA  awom. 
Noih.    I  belong  to  Goldsmiths'- Hall,  and 
keep  a  cofibe-hoose  in  Gutter-hne.    On  the 
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sm  of  Janiiafy  175S,  1  went  to  Mr.  Lyon's 
house  in  Aldermaabory ;  he  is  a  particular  ac- 
•iiaiiitanoe  of  mine,  and  baa  been  some  years ; 
UMre  waa  he  and  his  wife.  I  asked  them,  whe- 
ther thai  paragraph  in  the  paper,  about  their 
aerranl's  cominff  home  in  such  a  condition, 
wastroef  be  told  me  it  was. 

Mr.  Davy.  Were  you  present  in  the  jnstioe- 
room,  when  the  defendant  was  there  before  Mr. 
Aldmnap  Chitty  f'^Nask.  I  was,  as  a  friend 
to  this  ffirl ;  the  dty-marslial's  msn  was  there : 
I  waa  tnere  a  little  before  the  others ;  I  asked 
leave  to  let  the  room  be  cleared,  there  being 
manjr  people  in  the  room :  I  had  never  seen  the 
ffirl  till  that  day ;  but  had  compassion  for  her 
from  the  account  I  had  heard  of  her  hard 
usage. 

Was  Mr.  Adamson  there  P— I  think  he  was. 

Was  Mr.  Scarrat  there?— I  do  not  know 
whether  he  was  or  not.  The  girl  ga?e  an  ac- 
count of  the  (ilaoe  where  she  had  b^o  in :  Mr. 
Alderman  Chitty  asked  her,  (how  it  might  slip 
his  memory,  1  cannot  tell)  vvbat  sort  of  a  room 
she  had  been  confined  in  f  her  answer  was,  that 
it  was  a  little,  square,  darkish  or  darkroom, 
with  boards  nailed  up  before  the  windows. 

Are  you  snre  the  words  '  little'  and  '  square* 
were  mentioned  ?— I  am  sure  of  it,  I  remember 
it  T«T  well. 

DiJi  she  say  windows  in  the  plural  number? 
--She  did ;  she  said,  through  the  cracks  of  the 
boards  she  could  see  the  Hertfordshire  coach 
mEss  by  upon  the  road,  that  had  used  to  carry 
her  mistress.  Upon  being  asked  what  waa  in 
the  room  ?  she  said,  there  was  an  old  broken 
stool  or  a  chair,  and  in  the  chimney  an  old  iron 
grate,  and  a  few  old  picturea  hung  o?er  the 
chimney. 

Mr.  Moreton.  Did  you  take  this  in  writing  f — 
Nath,  No,  I  never  did :  upon  being  asked  what 
ahe.lay  upon,  I  remember  very  well  she  said,  she 
lay  oh  the  boards ;  which  melted  my  heart  in- 
deed :  I  felt  an  inward  affection  for  the  girl, 
upon  recolleclioff  it  was  cold  weather  at  that 
time;  for  I  think  we  had  a  good  deal  of  frost 
at  that  time. 

Mr.  JDavy.  Have  you  beard  what  the  alder- 
man said  in  his  evidence  f-^Nath.  I  have. 

What  dkl  she  say  about  bread  in  the  room, 
and  how  many  pieces  were  there?-- She  ^aid, 
there  was  about  the  value  of  a  quartern  k>af 
thrown  about  the  room  in  crusts,  which  were 
blue  and  mouldy;  the  number  of  pieces  I  do 
not  remember  she  said. 

Do  you  remember  she  said  she  slid  ^own  a 
pent-house?— I  do  not;  she  said,  she  pulled 
down  one  of  the  boards  of  the  winctow,  after 
she  had  strove  at  it  many  times ;  and  in  getting 
oot  at  the  window,  she  tore  her  ear  by  a  nslll 
bv  the  aide  of  the  window  in  turning  herself 
sbont;  and  her  mother  standing  by,  said,  her 
esrwaa  tbenbkwdy;  her  earttdn  seamed  to 
be  very  sore.  There  was  a  warrant  granted 
npon  thia  against  one  Welhu  The  alderman 
docs  not  remember  what  it  waa  that  Induced 
bim  to  pant  it  against  her  in  particular :  I 
lepQJliGl  It,  bccauia  i|  wu  in  a  paragraph  m 


tl|e  news-Mper,  that  she  had  been  at  the  boose 
of  mother  Wells  at  Enfield-Wasb. 

What  charge  was  there  before  the  alderman 
against  mother  Wells  ?  for  he  conld  not,  grant 
a  warrant  by  information  from  the  news-paper. 
— ^1  recollectshe  was  asked  where  she  haci  been, 
and  that  she,  or  somebody  else,  said  she  bad 
been  at  the  house  of  mother  Wells,  at  Enfiield- 
Wasb. 

fiecollect,  if  you  can,  whether  it  was  she,  of 
another  person,  who  said  so. — ^Upon  my  Word, 
I  cannot  positively  tell  which  ;  but  it  was  re- 
peated aloud,  that  she  had  been  at  the  house  of 
mother  Wells  (that  is  a  notorious  bad  woman)  ; 
she  being  askra  how  she  came  to  know'  she  bad 
been  at  mother  Wells's,  she  said,  she  had  heard' 
her  called  so  while  she  was  under  confinement 
in  the  room. 

Did  she  describe  any  person  she  saw  in 
the  house?— There  were  no  particular  descrip- 
tions given  by  her  of  any  one  pei^n  in  tne 
house. 

Was  the  name  of  Virtue  Hall  mentioned 
then  ? — I  never  heard  it  indeed  before  the 
alderman. 

Do  you  remember  any  other  particulars  of 
the  description  of  the  room,  or  any  other  cir« 
cumstances  ? — I  do  not  recollect  any  other  de- 
scription than  I  have  hitherto  told :  upon  this 
a  vrarrant  was  granted. 

Did  you,  upon  that,  go  down  with  any  per- 
sons to  Enfield- Wash,  and  when,  in  order  to 
apprehend  the  people,  or  see  the  house  ?-7l 
really  can't  recollect  wliether  Mr.  Lyon  took 
the  warrant  out  of  the  clerk's  hand  or  1 ,  but  we 
went  on  cheek-by-jowl  to  the  Ball* yard;  I 
know  Mr.  Lyon  paid  the  shilliuff  for  the  war- 
rant :  when  we  were  in  the  yard,  we  were  con- 
sultiuff  what  to  do  in  this  affair ;  fearing  it 
should  gather  wind  in  the  country,  and  the 
people  all  get  away  before  we  got  aown  there. 
Upon  this,  Mr.  Lyon  and  I  being  very  intimate, 
went  home  to  my  house;  my  wife  was  very 
unwilling  I  should  lie  out  of  town  that  nigb^ 
otherwise  we  had  eone  down  immediately,  to 
have  apprehended  the  people  that  night.  We 
agreed  to  go  the  next  morning  in  a  Coach,  and 
he  asked  me  to  take  a  friend  or  two,  which  I 
did ;  they  were  Mr.  Edward  Aldridge  and  Mr. 
John  Hague.  We  went  (thia  was  on  the  1st  of 
Februar^  at  our  own  ezpence,  and  took  coach 
in  Cbiawell-atreet,  and  desired  the  coachman  t6 
proceed  aa  ftst  as  he  could,  finrtng  we  should 
miss  what  we  aimed  at  When  we  came  to 
about  Hounds-field,  somewhere  by  Pender's- 
End,  we  had  several  people  met  us,  riding 
aa  hard  as  they  could,  to  give  ua  intelligence 
that  they  had  aeiased  all  the  people  in  the 
house. 

As  yoo  had  heard  the  defendant  ^ve  a  de- 
cription  of  the  room,  dkl  yon  mention  that  to 
Mr.  Hague  and  Mr.  Aldndge?— 1  told  them 

what  I  had  heard.  -^^  w  l 

At  the  time  you  w^e^ing^to'^*!  ^>w  them, 
did  you  deeiaielny  utention  yon  had  to  take  a 
survey  of  the  place^  and  see  whether  it  an- 
swered her  description?— I  cant  tell  whether 
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.  I  said  10,  bat  it  was  my  iotentioii  fo  to  do,  ^tod 
to  see  the  warrant  executed. 

WhattiilM  did  yoo  aiTi?e  there  ? — I  ffoess  it 
was  about  eleven  o'clock,  which  Was  about  an 
hour  before  EUzabetli  Camiiog  came  there : 
the  coachman  drove  as  up  to  the  Sun  and 
Punch-Bowl,  almost  opposite  to  mother  Wells's 
house ;  there  were  people,  some  on  horseback, 
and  some  on  foot,  all  m  an  aproar.  Mr.  Hague, 
Mr.  Lyon,  and  Mr.  Aldndge  went  into  the 
house.  I  pushed  over  to  the  house,  in  order  to 
find  if  the  description  of  the  room  answered :  I 
gaw  some  people  in  the  room  on  my  left  hand, 
which  they  call  the  parlour ;  then  I  went  up 
the  stair-case  leading  from  the  great  door  that 
comes  into  the  street,  and,  to  my  great  sur- 
prise, I  looked  about  the  three  rooms,  and  found 
nothing  there  like  it ;  there  were  beds  in  them, 
which  seemed  40  have  been  lakl  in  that  night ; 
then  I  came  down  again,  and  went  into  the 
kitchen,  and  saw  a  man  with  a  broom-stick  in 
his  hand ;  I  said  to  him.  Friend,  do  yon  know 
any  thing  of  this  house  ?  he  said,  there  is  a 
room  here:  he  anbnttoned  a  batton,  and 
opened  the  door ;  I  saw  a  door  on  each  side, 
one  opened4o  a  cellar  full  of  water,  another 
opened  to  a  place  like  an  oven,  and  the  other 
led  me  to  a  place  where  were  a  few  steps  or 
stairs,  which  led  up  into  this  hay-loft,  a  nasty 
room :  I  have  since  told  the  Mps ;  I  think 
there  were  eMt  of  them ;  1  am  sure  there 
was  nothing  like  her  description  there  at  that 
time.  I  cannot  say  I  observed  the  key-hole, 
bat  I  was!  thereabout  afterwards,  and  believe 
there  has  not  been  a  k>ck  upon  that  door  for 
many  Tears ;  there  were  no  signs  where  a  lock 
eould  have^heen  placed  ;  I  saw  no  marks  of  a 
lock  fastened  thereon ;  I  am  sore  there  had 
been  no  k>ck  there ;  neither  was  there  any 
bolt ;  there  was  a  large  bar  that  secured  the 
three  doors. 

Are  the  steps  without  or  within  side  the  door  f 
— 'They  are  on  the  hiside  the  door;  the  stairs 
are  part  of  the  room. 

Can  you  mention  the  exact  length  and 
breadth  of  the  room?— I  never  measured  it ; 
it  is  a  Tory  long  room ;  you  may  as  well  call 
this  table  a  square  fmeaning  a  long  table  in 
the  sesskms-house  ;J  that  man  and  1  went  op 
into  it  by  ourselves. 

Bid  yon  take  any  particular  notice  of  what 
tiunffs  were  in  the  room  ?— At  that  time  1  cannot 
My  I  did,  because  I  had  not  found  out  the  room 
according  to  the  giri's  description.  I  came 
down,  and  saw  Mr.  White,  one  of  my  lord- 
mayor's  marshal-men,  who  went  down  to 
execute  the  warrant :  I  said  to  him,  for  God's 
sake,  what  do  yon  think  of  this  affair  ?  he  said, 
he  believed  we  were  got  into  the  wrong  box, 
and  he  believed  the  girl  had  never  been  there : 
then  I  went  over  to  my  oompanfons  that  came 
down  along  with  me ;  this  was  before  Can- 
Biny  came.  We  went  over  to  the  house 
again  ;  We  meat  op  into  this  room :  some  per- 
aons,  I  cannot  tell  wtiu,  a^U,  this  ^most  be  the 
room;  Mr.  Lyon  stood  near  me;  said  I, 
tUs  camiot  be  the  room  ae0Ording4o  her  de- 
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scription,  Ibr  she  said  it  was  an  empty,  dark 
room ;  Mr.  Lyon  said,  these  things  may  have 
been  put  here  since :  there  were  numoers  of 
things  then  in  it.  ^ 

Mention  the  things  you  saw  there  ? — ^There 
was  to  the  quantity  of  half  a  load  of  hay  ;  am 
old  nest  of  drawers,  about  four  feet  long,,  and 
three  high ;  th^ere  was  a  high  tub  with  pol- 
lard in  it:  two  side-saddles,  and  an  old 
man's  saddle :  on  my  right  hand  coming  op 
stairs,  there  seemed  to  be  a  plaoe  as  if  some 
poor  people  had  laid  upon  it ;  it  was  soma 
part  hay  that  was  taken  from  the  heap,  and 
some  wool  put  into  a  sack  for  a  bolster,  made 
up  in  the  form  of  a  bed:  over  this  nasty 
b^  (if  I  may  so  call  it)  were  some  pullies 
and  a  line  belonging  to  a  iack ;  and  at  the 
head  of  this  bed  was  a  hole,  through  which, 
it  seems,  formerly  the  line  did  run,  that  had 
some  hay  stuffed  in  it  to  keep  out  the  wind  i 
I  took  it  out;  it  was  a  Ibojg  square,  about 
six  by  eight  inches;  there  is  a  jack  in  the 
kitchen,  to  which  the  fine  had  been  fastened ; 
the  hole  looks  directly  into  the  kitchen ;  it  is 
a  very  thin  partition ;  it  is  lath  and  plaister : 
through  that  hole  might  be  seen  every  thinff 
in  the  kitchen,  except  just  under  it;  and 
there  was  a  window  in  the  kitchen,  which  looka 
out  into  the  road,  and  from  that  hay-loft  a  per- 
son might  see  through  that  window  cross  the 
road. 

Could  you,  when  standing  in  the  kitchen, 
see  through  into  that  room  ?— You  miffht  see 
the  window  that  fronts  the  kitchen,  through 
the  hole. 

Bow  high  is  the  hole  from  the  floor  of  the 
kitchen  P— I  believe  it  might  be  about  seven  or 
eight  feet,  to  look  through  from  the  kitchen  ; 
a  person  might  elevate  himself,  or  look  up- 
wards ;  and  when  in  the  room,  the  hole  m 
about  five  or  six  inches  above  the  oillow  of  this 
hay-bed,  which  was  made  on  the  flopr.  In 
this  room  was  a  chimney,  which  I  apprehended 
was  for  the  warming  a  glue-pot ;  and  over  this 
place  was  a  little  ledffe,  upon  which  stood  ao 
old  iron  casement  all  dusty ;  the  chimney- 
stands  in  the  comer  of  the  room ;  as  near  asl 
can  think,  it  is  to  the  sooth ;  there  was  oob* 
webs  and  nsstiness  upon  the  things ;  it  is  im- 
posdble  they  should  have  been  newly  put 
there. 

Were  there  any  cobwebs  on  the  casement  ?— 
There  were;  they  seemed  to  fix  the  casement 
to  the  chimney -ledge ;  it  had  such  an  appear- 
ance to  me,  1  did  not  move  it;  it  was  all  over 
cobwebs,  and  seemed  to  be  soldered  to  the  wall 
with  them  ;  I  did  npt  move  it. 

Was  there  any  grate  in  the  chimney  ?— No,  - 
.there  was  not;  it  appeared  to  me  as  if  there 
'never  had  hem  any. 

Was  there  a  hearth  to  the  chimney  ? — I 
think  there  was  not 

Was  the  hearth-place,  I  mean  the  floor  of 

the   chimney,  covered  with    dustP — At  that 

time  1  did  not  particularly  observe  whether  it 

was  or  no. 

^Was  th^re  any  appearance  to  yoo  of  any 
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victam  haviog  bveo  over  the  ihimDey  ?-— 1 
Mieve  there  ncfer  was  a  picture  bong  op  in 
that  room  in  this  world. 

Did  yoQ  obsenre  the  window  at  the  north 
end  of  the  room  P— 1  did ;  that  window  was 
nailed  up  with  boards,  and  the  manUm  was 
betwixt ;  there  were  two  windows  in  the  room, 
one  at  the  end,  and  the  other  almost  facing  the 
stairs,  going  up  out  of  the  kitchen;  the 
window  at  the  end  seemed  to  have  had  a  light ; 
.  the  casement  was  whole,  with  the  bwds 
nailed  up  upon  the  top^  and  boards  nailed  to 
tile  roontams,  and  the  glass  casement  shut. 

lif^hat  do  you  mean  by  a  mnntam?— Itis 
the  upright  tbat  divides  the  window  in  hahres : 
the  western  side  was  boarded  up,  and  the 
eastern  side  was  glass ;  the  which  casement 
oommanded  the  Hertford  road,  with  a  pond  at 
the  end  of  the  house,  that  came  within  ei^t  or 
ten  feet  of  it ;  a  person  standing  at  that  window 
might  see  all  the  people  that  pass  upon  the 
road.  The  Other  window  was  not  then  boarded 
up,  nor,  1  beliere,  erer  had  been ;  that  was 
only  a  casement  I  oMde  particular  obsenra- 
tioos  on  it,  to  see  if  there  ever  had  been  any 
nails  on  either  side,  and  could  see  no  appear- 
ance of  any ;  that  is,  large  enough  for  me  (6 
get  out  at ;  I  hare  since  shook  hands  with  mj 
wife  out  at  it,  she  standing  on  the  ground  with- 
out, and  I  in  the  room ;  it  was  easily  opened, 
only  by  turaing  a  long  hook  ;  this  looks  out 
to  a  little  narrow  lane  or  ditch,  and  orer  the 
hedge  is  a  large  common  field. 

Was  the  room  light  or  dark  ?— It  is  what 
Tou  may  call  a  light  room,  rather  than  dark, 
by  means  of  these  two  windows,  and  the  tiles 
Berer  were  pointed ;  the  light  came  in  from 
the  roof ;  it  could  never  be  a  dark  room. 

What  sorter  tiles  were  they  ?— They  were 
|MB>tiles. 

How  far  was  tbat  window  from  the  ground  f 
— ^1  believe,  was  1  to  hang  out  at  the  window 

by  my  hands,  I  should  not  be  above  three  feet 
from  the  ground.  The  ground  is  higher  at 
that  window  than  it  is  at  the  north  window  a 

good  deal. 
INd  you  observe  an  old  sign  in  the  room  ?•* 

1  don't  recollect  there  was. 
Were  there  any  trees  in  that  hedge  near  the 

east   window?— There   were,    so   near   the 

windoiw,  that  was  I  within-side  with  a  hunting 

whip,  1  could  reach  the  boughs. 
Did  you  observe  the  boughs,  whether  they 

had  been  lopped  lately  ?— 1  did  not. 
Were  there  any  cobwebs  on  the  drewera,  so 

as  to  fix  them,  as  it  were,  to  the  wall  f-I  did 

not  observe  that 
Was  Canning  come  at  thb  time,  while  yon 

were  observing  the  room  ?— No,  she  was  not. 
Was  Adamson  there? — He  was  in  the  room 

long  before  she  came;  there  were  a  great 

number  of  people  there. 

Whether  any   thing   remarkable  happened 

from  Adamsou's  conduct  ?— Whether  it  was 

from  his  zeal  1  know  not,  but  he  took  hold  on 

tb^  boards,  and  pulled  ihem  down  from  the 

miOk  wio4ow :  1  nid»  Geatlemen,  thu  auwot 


be  the  room,  for  the  girl  gave  no  aocount  of 
any  hay  being  in  the  room. 

What  part  of  the  room  did  the  hay  lie  in  ?— 
It  lay  towards  the  east,  on  the  same  side  the 
window  was  on,  betwixt  the  north  and  east 
window ;  and  the  bed  was  on  the  right  side  the 
stairs,  under  the  jack-line  hole,  in  the  south* 
west  part ;  we  agreed  by  and  bye  to  go  over 
the  way  again. 

Did  you  see  the  pitcher  while  you  were  in  the 
house  ?— I  can't  say  I  saw  one,  or  kmked  for 
one ;  it  might  be  there,  and  I  overlook  it. 

Where  were  the  people  of  the  house  then  F 
—We  had  left  them  in  custody  in  the  pariour, 
which  is  the  left-hand  room  commg  wto  the 
honse":  when  we  were  over  the  way,  I  saw  Mr. 
Adamson,  and  another  man  whom  I  did  not 
know,  toss  up  to  know  who  should  go  to  meet 
Canning ;  and  Adamson  went  to  meet  her,  and 
came  back  before  her. 

For  what  purpose  did  thev  want  to  go  to 
meet  her? — I  coqyeetured  it  was  to  see  if 
they  had  not  gone  to  a  wrong  boose:  wo 
were  all  impatient  to  see  her ;  for  if  I  had  had 
a  horse,  I  would  hare  gone  myself:  when  I 
and  abundance  of  other  people  were  returned 
to  mother  Wells's  honse,  Adamson  came  riding 
up,  seemingly  with  a  good  deal  of  pleasure* 
wsTing  bis  hat  with  his  lefl  hand,  and  said* 
We  are  all  right  yet,  for  she  says  there  is  a 
little  hay  in  the  room.  Ptasently  after  the 
chaise  appewed,  in  which  the  ^1  was:  whea 
she  came,  some  wereibr  carrying  her  over  to 
the  public- boose ;  others  were  for  bringing  her 
to  toe  hoose  of  mother  Wells,  which  fbey 
did ;  she  was  brought,  and  set  on  a  dresser  in 
the  kitchen,  ou  the  left  hand  of  the  door, 
Jrooting  the  fire-place;  and  the  door  where 
she  afterwards  said  she  had  been  confined  waa 
on  the  left  hand,  and  the  door  at  that  time 
open ;  if  she  had  turned  her  head  that  way, 
she  might  have  seen  the  stairs ;  but  whether 
she  did  turn  her  head  that  way,  or  whether 
she  might  have  seen  up  into  the  room,  I  can* 
not  say ;  I  believe  she  might  have  seen  part  of 
it.  Then  there  was  a  proposal  to  sedd  Ibr  a 
bottle  of  wine  to  refresh  those  people  that  had 
been  in  the  landau  with  her  in  the  cold.  She 
remained  on  the  dresser  about  four  or  fire 
minutes ;  then  she  was  removed  to  the  middle 
of  the  kitchen,  on  a  broken  stool,  withher  back  ' 
towards  the  fire-place,  with  the  door  of  the 
bay-loft  on  her  right  hand,  looking  towards 
the  dresser ;  the  door  of  the  room  was  then  re- 
maining open,  and  she  might  have  seen  tbat 
part  of  It  that  the  stairs  led  up  to:  Ibelievesho 
might  sit  thus,  first  and  last,  twenty  minolea; 
it  was  the  time  they  went  and  got  a  pint  of 
wine,  and  mulled  it. 

When  it  came,  did  she  drink  modi  ?— She 
drank  but  very  little:  then  somebody  pot -the 
thing  thus,  Now  let  as  call  mother.  Wells  in :  I 
said,  Hold,  gentlemeo,  this  will  be  an  Old- 
Bailey  storjTs  apd  whoever  is  fixed  upon  fiir 
the  committing  the  fact,  they'll  certainly  bo 
hanged :  let  the  room^  be  filled  full  of  people^ 
and  let  her  KOfuqlfind  ootthe  people  wboai 
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whe  ftccQies  witb  rabbiag  faer ;  and  propesed  to 
.  carry  ber  into  the  [larloorv  where  were  a  gi'eat 
jnany  pe(^le :  the  was  carried  in ;  and  Nary 
Sqairet  aal  en  the  right  hand  of  |he  chimDey, 
upon  a  low  chair,  almoet  doubled  together, 
with  a  black  boanel  on ;  1  ami  aore  I  could  not 
aee  her  face. 

To  what  part  of  the  room  did  Mary  Squires 
then  direct  her  looks  ? — I  belie?e  her  ftoe  waa 
Ipeintiog  to  the  window,  atraieht  aa  she  eat,  and 
flMther  Wells  sat  on  the  left*haDd  side  of  the 
fire :  I  said  toCannrng,  Now^kiok  for  the  wo- 
niao  that  robbed  you ;  she  ioMBediateiy  pointed 
to  filary  Squires,  and  said.  That  old  woman  io 
ibe  corner  was  the  woman  that  robbed  nse. 

Did  she  see  her  face  at  that  timeP*-!  could 
not,  but  I  will  not  pretend  to  say  what  she  could 
aee;  I  stood  close  to  her;  son 


think  it  wasMarySquir 


somebody  said,  (I 
I's  daughter)]>o  you 


hear  what  the  genuewoman  says?  ahe  says 
you  robbed  her.  The  old  woman  got  up  from 
the  stool  immediately,  4ttd  said— 

]IIr.  Jfortoii.  J  objeet  against  that  being 
menlioned;  it  is  no  eridence. 

Court,  He  may  gf? e  an  account  of  what 
was  said  in  the  ifefendant's  hearing  and  pve> 


Noik,  The  old  woman  came  op  to  her|  and 
said,  Madam,  do  you  say.1  robbed  you?  (and 
put  herself  in  a  particular  posture,  and  had  a 
MNrtof  a  dottt  about  her  face:)  pray,  madam, 
leek  at  this  face ;  and  sure,  if  you  have  once 
ceen  it  before,  you  most  have  remembered  it, 
for  God  Almighty,  I  think,  n^ver  made  such 
another;  pray,  madam,  whea  do  you  say  I 
fobbed  you  ?  She  answered.  It  was  on  the  first 
day  of  this  uew  year— The  first  day  of  this 
■ew  year,  madam,  do  you  say?  Lord  blem 
me !  I  was  an  hundred  and  twenty  miles  from 
this  place  then.  1  with  my  finger  tapped  her 
00  the  shoulder,  and  said,  Dasne,  where  was 
you?  She  replied,  I  was  at  Abbot«bury  in 
Dorsetsbiro,  and  there  «re  a  faundrad  people  I 
can  bring  to  prore  it ;  and  some  of  them  hate 
Imown  me  twealy,  thirty,  and  forty  years.  I 
Ihink  then  were  twenty  people  saying  she  haa 
been.here  but  a  very  little  time.  Therewasa 
peer  woman  they  called  Natus,  sat  thero,  who 
•aid,  ahe  herself  had  been  there,  I  think,  ten 
or  eleven  weeks,  and  that  she  had  never  seen 
Canning  thei«  before;  aikd  ahe  said,  Squires 
had  4ieen  there  but  a  very  little  time.  Aaer 
this  was  done,  Canning  was  oairied  out  of 
the  room,  and  carried  up  the  stairs  facing  the 
•Iroet-door  into  all  the  rooms;  1  dkl  not  go  up 
srithher:  aaer  that  she  wm  carried  up  into  the 
hay-hrfl;  there  ahe  sakl,  «  she  believed  that 
isaa  the  ream.' 

Mr  Davy/  Are  these  her  words,  «*she  be> 
liclred*?~iNMil.  J  think  I  ean  take  upon  me 
to  swear  they  were  her  words.  I  asked  her, 
what  she  kiiew  intheroom?  ahe  tuided  about 
on4ierleftbsnd,«iid  Mid.  «  This  is  the  room, 
for  here  is  the  hay  I  Uy  upmi,  but  I  think 
there  ie  more  of  it  than  there  wm  then,'  poii^ 
mgtothn  isose  hay  on  her  k^  hand.  Upon 
Ihaipshewasnakndlgrtfan  pevie,  thatM 


'  her  under  the  arms,  what  could  she  note  more 
In  the  room  ?  They  took  up  a  pitcher  tbit 
stood  upon  the  ground,  and  held  it  up  to  ber; 
she  said,  '  Yes,  that  is  the  jug  I  had  my  water 
in  :*  then  a  gentleman  that  was  there  took 
hold  of  a  tobacco-mould,  which  was  in  a  eoroer, 
and  asked  her,  if  she  remembered  that?  she 
said,  *  she  remembered  that*  .  He  asked  her 
what  else  she  remembered,  (I  think  that  was 
Mr.  Hague)  and  added,  *  Do  you  remenber 
these  three  saddles?'  (that  were  io  the  roon) 
ahe  sakl,  '  1  believe  there  might  be  oos;' 
the  saddles  seemed  to  be  all  over  dust,  tbey 
seemed  to  have  been  lakl  up  there  out  of  ihe 
way  for  a  long  time:  then  she  was  ssked, 
if  she  iremendiered  the  nest  of  draweis?  die 
said,  she  did  not  remember  them.  A  geotie- 
man  made  answer,  Have  you  been  here  twesty- 
eigbt  days,  and  never  remember  them  drawen? 
aM  sakl,  she  did  not  remember  them.  Tbeo 
Mr.  Haffue  asked,  why  she  dkl  not  strif  eto  gel 
out  at  that  window?  (that  is  the  east  wisdow 
fronting  the  staire)  she  said,  she  thought  it  bid 
beeufoatened. 

Dkl  ahe  say  she  bad  tried  to  see  if  it  wis 
fast  ?— I  don't  remember  she  sakl  she  had. 

Did  Natop's  wife  sar  any  thing  aboat  ber 
lying  m  the  room? — ^Natua's  wife  slid  io  tbe 
partour,  that  her  husband  and  she  bid  hid 
there,  in  this  hay-loft,  ten  or  eleven  weeb: 
Cannmg's  mother  was  in  the  room,  Isnentiog 
sadly,  that  that  was  the  hay  that  her  poor  deir 
girl  had  laid  upon. 

Wasthe  girl  asked  whether  she  reiaembered 
the  jack-line  ?— Sbewas ;  ahe  said,  she  did  not 
remember  seeing  it. 

Was  the  tub  of  pollard  mentioned  to  ber  ?- 
1  think  it  was  not. 

Did  she  continue  positive  that  SqoiresVu 
the  woman  who  robbed  her  ?— I  heard  no  coso 
tradiction  to  Uiat. 

What  has  led  von  to  recollect,  at  this  dis- 
tance of  time,  all  these  paiiiculars?— It  wii 
so  remarkable,  it  could  not  slip  out  of  my  bcsd ; 
it  was  at  that  time  the  subject  of  coaverNtioo : 
it  is  well  known  I  told  my  sentiments  tbe  ^use 
night  to  abundance  of  people  that  came  to  kaow 
arout  it. 

Knowing  all  these  particubuiB,  whk^  wouM 
have  been  extremely  neoesMuy  to  have  bees 
proved  in  the  defence  of  Mary  Squirei  ^ 
mother  Wells,  how  came  you,  when  these 
people  vrere  to  be  tried,  the  cue  for  a  cipiUl 
felon,  and  the  other  as  an  accessary,  not  to  be 
an  evidence  then  ?— I  was  here  some  put  of 
the  time  the  giri  was  giving  her  evidence,  i^ 
really  was  a  little  discontented  m  my  ausd* 
about  ber  giving  her  evidence  at  that  time,  sod 
her  varying  from  the  particulare  she  firrt  re* 
kued  before  Mr.  Alderman  Chitty,  and  then  to 
ns:  we  had  a  very  krge  feast  at  GektattbS' 
hall,  ami  I  was  obliged  to/pve  my  attendioc^ 
baeauie  I  am  butler  to  the  company;  1  oad 
the  care  of,  may  be,  three  or  four  tboaHoe 
aoundb  worth  of  plate;  eo  that  i  sto/ed  it 
nenrtbnt  till  eleren  o'ch»ck,  bong  obliged  to 
be  tbmp  and  I  dhi  net  thudt  thero  km  a^T 
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d^,ges  ofber  beiqgcooficted  upon  such  an  in- 
credible story. 

Had  you  a  subpoena  f— No,  I  had  not. 

Did  you  then  know  that  Mary  Squires  was 
u|>ootnal  for  her  life?— I  did,  and  1  did  not 
think  she  would  have  been  cast,  indeed. 

Had  you  apprehended  her  in  dangler  of  beini;;' 
convicted,  should  you  have  thougiit  yourself 
excusable  in  not  givin{(  evidence? — if  she  bad 
died,  and  I  not  gave  my  evidence,  I  should  not 
iMive  forg^if  en  nsyself ;  I  should  have  been  very 
angry  with  myself;  but  iu  my  own  single  opi- 
nion I  did  not  think  she  would  have  been  con* 
▼ieted ;  1  thought  the  whole  circumstance  of 
the  thing  collected  together  could  not  amount 
to  full  proof,  and  apprehended  the  woman  was 
Ib  no  dinger. 

If  you  had  apprehended  it  possible  that  the 
womaO  should  have  been  convicted,  would  you 
not  have  stayed  and  given  evidence  ? — I  would 
have  gone  and  made  an  excuse,  and  come  again. 

Have  you  been  always  ef  the  opinion  yoa 
are  now,  that  Canning^s  evidence  was  untrue  ? 
— 1  have  alirays  insisted  upon  the  same  I  have 
now  related.  At  the  trial  of  Mary  Squires,  I 
'went  home  and  told  Mr.  Flower,  the  assistant 
of  the  Goldsmiths*  company,  how  far  I  had 
^eaird  of  the  trial,  and  said,  I  think  it  is  impos- 
sible, with  all  the  circumstances,  that  she  can 
be  convicted  ;  and  he  said,  he  thonght  so  too. 

How  came  you  not  to  acquaint  the  Court, 
that  you,  of  your  own  knowledge,  knew  she 
was  euilty  of  peijury  ? — I  can  give  no  reason 
for  that. 

Whatx»ndact  did  you  pursue  after  the  con- 
▼iction  of  Squires,  in  order  to  atone  for  your 
not  giving  evidence  fprlier? — Some  time  after 
that,  I  heard  the  old  woman  had  a  respite  ;  I 
immediately  waited  on  my  lord  mayor,  and  told 
him,  1  believed  I  could  let  him  into  the  whole 
al&ir,  as  well  as  any  man  could. 

Did  you  do  this  voluntarily  ? — I  did ;  I  was 
'very  glad  to  hear  there  was  some  design  of 
saving  the  poor  woman ;  I  did  it  noi  out  of 
spite  to  the  girl,  but  merely  in  justice  to  the 
jjypsey. 

Cvow-eanyniDed  by  Mr.  Morton. 

Did  you  hear  the  girl  positively  charcfe  Mary 
l^uires  with  robbing  her  at  £oneld-VVasl),  on 
Jthe  trial  of  Mary  Squires? — I  did. 

Did  you  hear  her  finish  her  evidence? — I 
cannot  tell  whether  she  had  quite  done  or  not, 
Yor  I  looked  at  my  watch,  and  found  it  was 
time  to  go ;  so  went  away. 

'  What  did  Mr.  Flower  say  ?— He  said  they 
^ver  could  convict  her. 

^  Whether  your  dissatisfaction  that  you  have 
^veo  an  account  of,  was  not  owing  to  the  ob- 
servation you  made  at  mother  \Vells's  upon 
the  answers  the  girl  gave  there  on.  the  1st  of 
february  ? — I  did  then  think  ahe  was  mistaken 
in  t.he  woman. 

Whether  you  heard  the  girl  give  any  account 
of  this  at  her  mother's  ? — I  never  was  at  her 
mother's. 
When  the  old  woman  made  her  face  so  odd, 
VOL,  XIX. 


by  patting  herself  in  a  particular  posture,  as 
you  described,  did  the  girl  alter  in  her  opiuiou  f 
— No,  1  did  not  hear  she  did. 

Was  Caoninff  in  the  room,  when  Natns*e 
wife  said  she  had  laid  in  the  room  10  or  11 
weeks? — She  first  said  she  had  laid  in  the 
house ;  whether  it  was  before  we  went  up  into 
the  room,  I  cannot  say ;  but  I  am  certain  ahe 
said  so  in  the  parlour,  nhen  Canning  was  by. 

Did  you  continue  to  have  a  (rood  opinion  of 
Canning? — !  d topped  my  opinion  quite  about 
her  being  innocent. 

Look  at  this  letter,  IS  it  your  hand -writing? 
(He  takes  a  letter  in  his  hand.)— It  is  my  hahd 
writing. 

When  was  it  wrote  ? — ^Tlie  day  it  bears  date. 

Who  is  it  wrote  to? — To  Mr.  Lyon. 

John  Hague  sworn. 

Pague.  I  am  a  goldsmith,  and  live  in  Noble- 
street,  and  am  acquainted  with  Mr.  Nash :  he 
came  to  me  op  the  Slst  of  January  1753,  at 
night,  and  told  me  of  an  extraordinary  afiaSr  ; 
the  contents  were  what  he  had  heard  before 
Mr.  Alderman  Chitty  from  Elizabeth  Canning  | 
he  desired  me,  and  I  agreed  to  go  down  to 
Enfield  Wash  with  him.  Mr.  Nash,  Mr.  Lyon, 
Mr.  Aldridge,  and  myself,  went  together  in  a 
coach  on  the  next  morning.  Before  we  go| 
down  we  met  a  man  on  horseback  (who  it  was, 
I  do  not  know) ;  he  came  to  the  coach-side^ 
and  said,  We  have  taken  them  all.  When  we 
came  there,  we  went  to  Mrs.  Wells's  directly  ; 
we  first  went  into  the  parlour  on  the  left-hand| 
there  w^  saw  the  people  that  were  taken; 
after  we  had  talked  with  them,  we  went  to  tale 
a  view  of  the  house ;  we  went  up  the  stain, 
and  saw  the  rooms  ;  then  we  came  down,  and 
went  up  into  the  bay -loft  or  workshop,  and 
finding  nothing  that  answered  the  description 
the  girl  had  given  before  Mr.  Alderman  Chittyi 
as  Mr.  Nash  had  said  to  us,  he  said.  Here  is  no 
room  answers  the  description  she  gave :  we 
went  over  to  Cantril'sand  got  a  glass  of  wine 
to  refresh  ourselv^. 

Mr.  Willes,  Was  Mr.  Adamson  in  the  room 
called  the  hay-loft,  when  you  were? — ilague* 
He  was  ;  be  and  Scarrat  were  saying  to  one 
another,  Do  you  go,  and  do  you  go,  aiid  at  last 
they  tossed  up.  a  half-penny,  and  it  fell  to 
Adaojson's  lot  to  go;  be  took  his  horse  apd 
went,  and  came  back  with  great  triumph,  with 
a  whip  lashing  over  his  head,  saying,  By  God 
we  are  all  right,  she  says  there  is  a  little  hay 
in  the  room ;  and  in  about  a  quarter  of  an  hour 
afler  this,  Canning  came ;  she  was  first 
brought  to  mother  Wells's  door,  and  was  taken 
into  the  kitchen  on  the  right  hand  i  she  was 
set  upon  the  dresser  in  the  kitchen  on  the  left 
hand,  and  the  door  opening  to  the  hay -loft  was, 
then  open,  which  she  could  not  miss  to  see ; 
but  she  did  not  inention  a  word  that  that  was 
the  place  where  she  had  been  in  ;  she  sat  there 
a  few  minutes ;  then  they  took  her  off,  and  set 
her  in  a  chair ;  she  never  opened  her  lips  ab^ut 
her  stays  being  cut  off  there. 

How  long  do  yon  think  she  was  in  tbfl^ 
•     SC 
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kitchen  ?— To  sittioff  on  the  drener  and  in  the 
chair,  I  believe  she  bad  been  tbere  a  little  better 
than  a  qoarter  of  an  hoar ;  then  they  cmnried 
her  into  the  parlour,  and  aet  ber  upon  a  table; 
mother  Wells  sat  very  close  to  ber ;  as  tbev 
were  bringing^  ber  in,  mother  Wells  said,  wiib 
a  sort  of  a  ^neer,  Why,  the  girl  is  sick ;  there 
was  no  answer  made  to  that ;  as  Canning  was 
sitting,  she  pointed  to  the  gypsey- woman,  and 
said.  That  is  the  woman  that  cat  my  stays  off. 

Was  the  fefypsey  in  soch  a  sitoation,  that 
she  could  then  see  her.  face  ?— Upon  my  word, 
I  think  she  could  not ;  I  was  close  to  her,  she 
was  smoking  a  pipe. 

Upon  that,  what  did  the  gypsey  say  or  do? 
•—Lucy  Sqnires  went  up  to  her  motner,  and 
said,  fiiother,  the  girl  says  that  you  have  cut 
ber  stays  off:  then  the  old  womaA  ffot  up,  and 
in  a  great  trembling,  she  took  her  bonnet  off, 
and  stroked  her  hair  up,  and  said,  **  Madam, 
,  consider  what  a  remarkable  woman  I  am ; 
wonld  yon  go  to  take  a  life  away  ?  I  was  at 
AbboUbury  at  that  time.*' 

Bid  she  say  how  many  miles  that  was  from 
town  ?— I  don't  remenober  she  did ;  but  George 
Squires  then  said  it  was  a  hundred  and  twenty 
miles  from  London. 

Have  you  heard  Mr.  Nash  give  evidence  a 
Uttle  time  ago  r— I  have  not  heard  a  word  of 
(lis  evidence. 

Did  any  body  else  take  notice  how  long  the 
gypsey  bad  been  at  Enfield  ?— No,  I  don't  re- 
member any  body  did. 

Do  you  remember  seeing  Judith  Natus  ?— 
I  cannot  say  I  heani  ber  say  any  thing. 

liow  long  had  Canning  been  in  that  room, 
before  you  took  ber  up  into  the  hay-lof\  ? — 
I  believe,  about  half  an  hour ;  I  led  her  up 
stairs  myself;  I  bad  hold  on  one  arm,  and 
another  person  on  the  other,  but  I  do  not  know 
who  it  was;  be  has  not  appeared  since ;  but 
before  we  went  tbere,  we  went  into  several 
other  rooms  i  she  was  very  quick,  and  said, 
This  is  not  it,  and  that  is  not  it 

What  did  she  say  upon  her  first  coming  into 
the  bay-loft?— When  we  got  to  the  top  of  the 
stairs,  she  turned  upon  her  right  hand  next  to 
the  chimney,  and  took  no  manner  of  notice  of 
any  thing :  then  turning  to  the  left.  This  is  the 
roomi  savs  she,  that  I  was  confined  in :  then 
her  mother  said.  Ay,  this  is  the  room  where 
my  poor  child  was  confined  in.  Said  1,  Good 
woman,  were  vou  confioed  here  with  her  ?  No, 
aays  she,  bat  1  believe  every  thing  my  daughter 
aays :  then  f  said.  Pray  hold  your  tongue,  and 
do  not  answer  any  questions.  Tb^re  I  saw  a 
very  large  bole  on  the  right  hand  oommg  up 
ataira,  large  enough  for  a  large  cat  to  go 
through  ;  k  was  open. 

How  high  is  it  from  the  floor? -^It  is  close 
to  the  floor ;  the  jack- line  run  throogh  it,  and 
a  pully  just  over  it ;  if  there  had  been  a  mouse 
in  the  room,  she  might  have  seen  it. 

Were  you  in  that  room  as  soon  as  Naah  and 
AldridTO?_No,  thev  had  been  there  before 
me.  There  I  aaw  also  a  dirty  nasty  bey-bed 
•n  the  ground^  nothing  but  bay,  which  1  sup- 


pose was  taken  from  the  other  hay,  where  we 
weretold  Fortune  Natus  and  hiswife  by.  I  asked 
Canning  ivhether  she  remembered  the  pully  f 
she  said.  No,  she  never  saw  it.  There  is  a 
little  narrow  chimney,  about  fifteen  or  sixteen 
inchesjwide ;  there  was  no  grate,  or  appearance 
that  there  ever  bad  been  one  m  the  chimney ;  it 
was  full  of  hardly  any  thing  else  but  cobwebs, 
which  seemed  lo  have  been  there  a  consider- 
able time,  they  were  so  nasty  and  dirty. 

Were  the  oobw^  so  sprMd  about  the  chim- 
ney, that  it  was  iropossinle  there  should  bars  ' 
been  a  grate  there  two  days  before  ?— Yes,  Sir. 
Ther^  was  an  old  casement  over  the  chimney 
that  was  very  dirty  and  dusty:  I  said  to  Can* 
niog.  Child,  did  yon  take  this  for  a  picture  T 
she  said.  No.  When  I  took  it  away,  all  the 
cobwebs  came  with  it  from  the  top  to  the 
bottom  ;  and  on  the  place  from  whence  it  wu 
taken,  there  appeared  a  print  of  it,  that  Ipoked 
as  if  it  had  been  tbere  a  year  or  two. 

Was  there  any  mark  of  any  place,  u  if  tbs 
picture  had  been  there? — ^No,Sir. 

Did  you  observe  the  window  that  looks  to* 
wards  the  east  ? — I  did  ;  it  is  a  casement  largt 
enough  for  me  to  get  ont  at ;  that  is  it  which 
fronts  the  stairs:  I  asked  ber  how  she  camt 
not  to  get  out  there,  and  opened  it  when  i  bad 
hold  of  her  arm;  she  said,  Sir,  1  believe  it  wti 
nailed ;  then  1  looked  to  aee  if  there  were  aoy 
appearance  of  nails  being  there,  and  could  set 
none  at  all.  . 

How  high  is  this  window  from  the  grooDdf 
— It  might  be  about  ten  feet ;  it  went  into  a 
little  narrow  kind  of  a  ditch,  about  half  a  yard 
wide,  where  was  a  bank  up  against  it,  aod  a 
hedge  and  a  field  behind  it;  in  the  hedge  weft 
several  trees  near  the  window. 

Did  the  branches  look  as  if  tbey  bad  beca 
ed  lately  ?— Yes,  they  did. 

^Jow  much  hay  do  you  think  there  might  bs 
in  the  room  ? — I  believe  about  half  a  load;  it 
lay  in  the  room  on  the  same  side  the  window 
was  on ;  it  seemed  to  have  laid  there  a  long 
time :  there  was  another  window  opened  into 
the  road,  boarded  up  on  one  aide,  and  a  esse* 
ment  on  the  other  that  opened,  that  is  to  tbt 
north,  and  thereis  a  lane  at  the  comer  of  it;  I 
looked  out  at  it;  there  was  no  pent-bouse  of 
shed  under  it;  it  was  perpendicular.  Mr. 
Adamson  turned  some  of  the  hay  over  to  look 
for  the  stays.  I  saw  also  a  chest  of  drawen, 
which,  1  dare  venture  to  say,  had  been  tbert 
more  than  a  year,  if  not  two ;  they  were  to 
very  dusty  betwixt  the  drawers  and  the  wall» 
that  1  did  not  care  to  meddle  with  them. 

Do  you  remember  a  barrel  or  tub  in  tbs 
room  ?— 1  cannot  say  I  do ;  there  was  a  to* 
bacco  mould  over  Fortune  Natus's  bed ;  •ooie' 
body  asked  her,  if  she  knew  that?  sb<  said, 
she  did.  There  were  two  women's  saddtei, 
and  a  man's  saddle ;  1  asked  ber,  if  she  saw 
them?  she  said,  she  believed  there  wss  ooe; 
they  all  appeared  to  have  been  there  a  loog 
white,  they  were  very  nasty  and  dusty. 

Did  you  observe  ibe  door  that  leads  to  this 
roomi  how  it  futened  ?— 1  did  particulirly ;  I 
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eoold  BOl  perceive  there  ercr  was  a  lock  upon 
h;  I  beliere  there  nerer  was  one;  it  faatened 
only  by  %  latch  and  a  button ;  I  will  not  be 
ponttTO  there  was  a  latch ;  I  said  to  the  girl. 
Zounds,  child,  I  cannot  think  you  were  erer 
here  at  all. 

What  answer  did  she  make  to  that?— She 
made  me  none  at  all. 

Did  yon  hear  Judith  Natus  say  any  thing  in 
Canning's  presence  about  the  room?— I  can- 
not say  whether  1  did  or  not. 

Did  you  ffo  away  satisfied  with  what  you 
had  seen?— No,  1  went  away  very  much  dis- 
aatisfied.  When  we  were  in  the  coach  going 
home,  Mr.  Nash,  and  Mr.  Aldridge,  and  I  gave 
our  opinions  to  Mr.  Lyon,  that  we  did  not  think 
she  was  there;  we  said,  she  must  be  mis- 
taken :  he  was  so  angry  at  it,  that  he  did  not 
apeak  to  us  all  the  way  nome,  and  that,  1  sup- 
pose, is  the  reason  we  were  not  subpcenaed  or 
called. 

How  came  you  not  to  come  and  give  your 
pinion  b  favour  of  Squires?— 1  was  in  court 
dl  the  while,  and  I'll  ffive  my  reasons  why. 
When  they  were  first  taken  up.  Canning  said, 
Virtue  Hail  was  one  of  the  girls  that  stood  by 
when  her  stays  were  taken  off;  at  the  same 
time  Virtue  Hall,  with  all  the  seeming  inno- 
oency,  laughed  io  her  face,  and  said,  God  for- 
^ve  y ouy  inadam,  I  never  saw  yon  in  this  honse 
u  my  life.  She  had  challenged  her  and  Lucy 
S^res  with  being  by :  Lucy  Squires  said  the 
very  same  as  she  did.  Seemg  such  seeming 
innocence  in  her  there,  and  when  in  court  to 
hear  her  awearing  such  a  thing  that  I  thought 
to  be  as  fSdse  as  the  gospel  is  true,  I  protest  1 
had  not  power  to  s|»eak ;  I  believed  she  was 
perjured  m  all  she  said ;  that  is  the  whole  rea- 
•on  why  I'did  not  speak :  but  had  1  had  spirits^ 
I  would  have  spoke. 

After  Squires  wasconvieted,did  you  approve 
of  your  own  condnct?— Upon  my  word,  Sir, 
I  was  not  easy  upon  my  being  silent.  I  went 
of  my  own  free-will  before  my  lord-  mayor,  and 
gave  an  acooont  of  what  I  knew,  the  same  as 


Had  you  anv  acquamtance  with  Alderman 
Gascoyne  then?— No,  J  do  not  know  that  ever 
I  had  seen  him  before. 

How  long  after  the  trial  was  it,  that  you 
went  to  my  lord  mayor  ?— It  was  about  a  tort- 
night  or  three  weeks  after;  it  was  long  before 
Squires  was  respited. 

Had  you  any  knowledge  of  Canning  before 
you  went  down  with  her?— No,  1  never  saw 
fccr  before  in  my  life. 

Did  yon  go  with  her  as  her  fiiend?— I  did, 
as  muoi  her  friend  as  any  one  that  went  ak»ng 
with  her ;  and  before  she  came  down,  diJ  as 
modi  abuse  old  mother  Wells,  and  George 
Squires,  and  the  people  in  the  houie. 
Cross-examined  by  Mr.  Nares. 

Were  you  present  at  the  whole  trial  of 
Mary  Squves? — I  was. 

mw  long  were  yon  in  court  after  Virtue 
Hall  bad  been  examined  aa  a  witness?— She 
was  tho  second 


Were  you  so  much  aburmed,  you  could  not 
recover  yourself  in  the  whole  trial  ? — Upon 
my  oati),  I  oould  not  recover  myself ;  I  really 
was  shocked  at  it. 

Had  you  beard  Canning  give  her  informa- 
tion of  the  room  ?— No,  I  had  not ;  I  had  it 
ftom  Mr.  Nash. 

Did  you  see  Canning's  mother  in  the  hay- 
loft?— I  did  ;  she  folk) wed  us  op  there,  and 
said  them  words  to  her  as  I  said  before. 

Are  you  sure  you  saw  her  in  the  hay-loft?— • 
Yes,  1  am. 

Did  she  continue  there  the  whole  time  you 
were  examining  it  ?— I  do  not  know  that. 

How  near  is  the  dresser  in  the  kitchen  to  tho 
stairs  ? — It  is  very  ^lose  to  the  stairs. 

Can  you  from  that  dresser  see^ip  the  stain, 
if  the  door  is  open  ?— When  the  door  is  open* 
you  may  sit  on  any  part  of  the  dresser,  and  seo 
quite  up  into  the  room ;  to  be  sure  she  could  ' 
seequite  up  into  the  room. 

Was  Mr.  Adamson  in  the  hay-loft  when  tho 
ffirl  was  there?— I  do  not  remember  I  saw  him 
there  then ;  I  saw  him  there  before  the  girl 
came  down  to  Enfieid-Wash. 

Were  you  in  the  room  all  the  time  the  girt 
was  ?— I  was. 

Did  you  bear  any  body  ask  her,  what  was  to 
be  seen  out  at  the  window  ?— 1  did  not  hear 
that ;  I  saw  him  and  Bob  Scarrat  going  to  tear 
the  boards  down  before  the  ffirl  came  there^ 
and  they  were  pulled  down  before  she  came. 

What  did  they  do  that  for  ?— I  do  not  know ; 
it  may  be  through  prejudice;  I  do  not  know 
the  reason  why. 

Whether  there  was  not  an  observatien  of 
voun,  or  somebody  else,  that  those  boards  had 
Been  but  htely  done  up?— No,  not  by  me,  or 
any  body  else  that  I  know  of. 

Edmord  Aldridge  sworn. 

Aidridge,  1  live  in  Foster-lane,  and  am  a 
working  silversmith;  I  am  acquainted  with 
Mr.  Nash,  Mr.  Hague,  and  Mr.  Lyon.  On 
the  1st  of  February  1753, 1  went  down  alonff 
with  them'  to  Enfield- Wash,  having  been  told 
how  sadly  Mr.  Lyon's  maid  had  been  used. 
When  If  e  were  on  the  road,  there  was  a  mao 
came  on  horseback,  and  told  us  they  had  takeo 
uplhe  people  of  the  house. 

Mr.  Gascoyne,  Have  you  heard  any  of  the 
evidence  given  by  Mr.  Nash  and  Mr.  Hague? 
'^Aldridge.  No,  I  have  not.  When  we  got  to 
Enfield-Wasb,  we  went  to  Mra.  Welti's  bouse; 
I  went  into  the  pariour ;  there  were  all  tho 
people  sitting  all  reund  the  fire  ;  then  I  went 
mto  the  kitcnen  by  myself,  and  so  all  over  tho 
house :  1  was  in  the  room  where  the  girl  says 
she  was  confined ;  it  is  called  by  the  name  of 
the  hay-loft.  I  believe  I  was  there  before  Mr. 
Nash  was ;  I  was  then  alone. 

In  what  circumstance  was  this  particular 
window  that  looks  towards  the  north  r— It  waa 
part  of  it  glass,  and  part  wogd. 

Had  the  casement  wood  over  it?— That  I 
caoBOt  tell ;  I  am  sure  part  of  it  was  boarded 
lip. 
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Tl^t  part  that  was  not  tM>arded  up,  bad  that 
any  appearance  of  any  thin^  nailed  up  ? — I 
was  not  so  carious  vrfaile  I  was  there  to  em- 
mine  it:  they  bad  described  Ihe  room  to  me  as 
.being  a  square  room,  and  a  room  with  a  gnte 
in  it.  After  1  had  been  there,  Canning  came 
down,  and  was  carried  into  the  kitchen,  and  set 
on  a  dresser. 

Was  the  door  open  that  leads  np  into  the 
bay-lof\  ? — 1  cannot  be  sure  of  that ;  1  was 
not  in  the  kitchen  all  the  time  she  was  there. 
She  looked  about  as  if  she  did  not  know  where 
abe  was.  I  was  with  her  when  she  was  carried 
into  the  parlour :  as  soon  as  we  bad  taken  her 
in  therCf  mother  Wells  came  to  her,  and  said, 
JMadam,  do  you  know  me  ?  No,  said  she,  I  do 
not  know  that  ever  I  saw  you  in  m^  life  before: 
then  George  Squires  came  up  and  said. 
Madam,  do  vou  know  me  P  She  said,  No,  I 
don't  know  that  ever  I  saw  yon  in  my  life ;  it 
,was  that  okl  woman  in  the  comer  that  cut  my 
'stays  off.  I  was  close  by  Canning  at  the 
time. 

Did  you  see  the  gypsey'a  face  at  the  time? 
•—No,  I  never  saw  her  face  till  she  got  up : 
M&dam,  said  she,  lent  your  stays  off!  (she 
throwed  her  things  open)  1  am  very  remarka- 
ble'; if  ever  vou  see  me  before,  you  must 
know  me.  She  mentioned  Abbotsbury,  and 
several  other  niaces*  names,  which  I  have 
foivot,  where  she  said  she  was. 

Could  Canning  see  the  gypsey'a  face  in  that 

tosition  she  was  in  at  the  time  she  charged 
er  ? — ^That  I  cannot  tell :  when  Canning  went 
up  into  the  hay-loftj  I  followed  just  after  ber : 
I  remember  seeing  the  bole  in  the  wall ;  when 
I  went  up  before,  there  was  a  great  whisp  of 
Kay  in  it,  which  I  took  out  and  put  (n  again  $ 
when  it  was  out,  I  could  look  all  over  the 
kitchen ;  it  was  a  bole  where  the  jack-line 
was ;  it  was  pretty  lai^e,  1  oould  get  my  two 
hands  in  it;'  there  wais  a  pulley  bung  over  it, 
but  it  then  had  no  communication  with  the 
jack. 

Did  yon  ask  Canning  any  question  ?— No; 
1  heard  Mr.  Hague  ask  her,  why  she  did  not 
^et  out  at  that  wmdow  ?  she  said,  she  believed 
It  was  fastened  up. 

Did  you  bear  any  body  ask  her,  if  she  re- 
membered that  hole  f.-^-No :  there  was  hay  be- 
tween the  stairs  and  the  jack-hole,  dud  a  little 
square  chimney  just  at  the  comer. 

Were  there  any  pictures  over  it? — ^There 
was  a  casement  over  it,  that  seemed  to  have 
been  there  a  great  while,  because  it  had  cob- 
webs over  it,  and  %vas  tied,  as  it  were,  to  the 
trail  by  thena  ;  and  the  chimney  was  covered 
with  cobwebs  from  one  side  to  the  other,  and 
full  qf  dirt,  and  no  sign  that  there  bad  been  a 
grate  there  at  all. 

Did  you  look  at  the  window  towards  the 
east  r— No,  I  did  not  I  came  down  sUirs  and 
left  them  above. 

Do  you  remember  a  cheat  of  drawers  being 
m  the  room  ?— I  do. 

Did  you  hear  her  a^ked  anV'tkiAg  conoera- 
iog  them  f^No,  I  did  not.  ' 


Do  you  remember  some  saddles,  a  tobacco- 
mould,  and  'about  half  a  load  of  bay  beib^ 
there  ? — 1  do :  there  were  three  saddles,  and  m 
large  quantity  of  hay. 

Did  you  see  ever  an  old  stool,  or  table  ?— ^ 
did  not  take  notice  of  any.  I  went  upjusi 
after  the  chest  of  drawers  were  removed  m 
little  way  from  the  wall ;  it  seemed  as  if  it  bad 
stood  there  twenty  years,  t  remember  ther« 
was  a  barrel  with  some  stuff  in  it,  bran  or 
flonr,  pollard  I  believe. 

,    Did  the  bay  seem  as  if  it  had  been  there 
pretty  long?— It  did,  because  it  was   prettj 

Were  you  satisGed  with  the  room  upon  see- 
ing it?— I  was  satisfied.it  was  not  like  a  place 
of  conGnement ;  neither  did  I  believe  she  wa« 
ever  there. 

Did  ^ou,  upon  your  being  in  the  room  two  to 
three  times,  observe  the  window  towards  ihb 
chimney? — Yes;  it  was  a  narrow  casement 
window,  big  enough  for  a  man  to  get  out  at. 

How  far  was  it  from  the  ground? — Any 
body  might  drop  out  of  it  very  easily,  witboal 
hurting  themselves. 

Did  you  look  to  see  if  the  window  had  been 
fastened?— I  looked,  but  could  not  find  any: 
thing  like  fastening  to  it 

Did  vou  examine  the  door,  how  that  was 
fastened? — ^Yes;  it  was  not  fastened  at  M^ 
only  with  a  button  ;  there  was  no  lock  to  it  ; 
there  were  some  boles  where  locks  had 
been ;  they  looked  like  key  boles,  pretty 
large  boles. 

Was  it  probable  to  think  there  had  not  been  a 
lock  upon  the  door  for  a  month?— Yes,  Mid 
longer  than  that. 

Might  you  venture  to  swear,  by  the  ^pp^ar- 
ance  of  the  door,  there  bad  been  no  lock  upon 
it  for  a  week  before  ?-^That  I  might,  or  ibr  a 
month  before. 

Or  a  year? — Things  alter  very  much  in  a 
year. 

Did  you  go  down  as  a  friend  of  the  girl's  r~ 
I  did,  and  at  mjr  own  expence. 

After  examining  these  circumstances,  did 
you  return  with  the  belief  of  ber  story,  or  not? 
— I  went  and  stood  at  the  door,  and  there  camo 
one  Hall,  a  school- master,  who  lives  at  Theo- 
balds, and  said  to  me,  What  do  you  think  of  it? 
I  said,  The  girl  is  mistaken ;  1  lielievesbe  never 
was  here. 

Is  there  any  pent- house  under  the  window^ 
where  it  is  supposed  she  made  her  escape  ?-— 
No  ;  there  was  a  cellar- door  under  it ;  no 
boards,  no  penthouse;  it  was  perpeudicutar 
to  the  ground. 

Did  you  observe  the  wall  on  the  put-side  ?-r- 
1  did  ;  I  went  out  in  particular  to  look  at  it ; 
there  was  no  sign  of  clawing  the  wall,  or  any 
thing. 
^  When  you  returned  to  town,  upon  the  wMe, 
what  did  you  think  of  it  ?— Upon  the  whole^  | 
did  not  thmk  she  had  been  there. 
..  How  came  you  not  to  appear  as  a  witness 
for  Squires  upon  her  trial  ?— I  was  never  snb^ 
pcsnaed. 
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Were  you  in  court  on  that  trial  ?— I  was  at 
ibe  beginning  of  it. 

Why  did  vou  not  stay  all  the  tinne?--'Be- 
cause  we  had  a  dinner  at  Goldsmiths'- ball,  and 
1  was  going  to  it. 

Were  you  not  verv  much  concerned  at  yonr 
conduct,  when  yon  beard  she  was  convicted  ? 
•—1  said  to  Mr.  White  the  officer,  at  going 
out.  What  do  you  think  of  it  ?  he  said,  he 
thought  she  would  be  acquitted :  I  said,  1 
thought  so  too. 

How  came  you,  after  this,  to  go  befhre  my 
lord  mayor  ? — My  lord  mayor  had  heard  of  me 
by  Mr.  Hague  or  Mr.  Nash :  they  desired  me 
togowiihi^em. 

Had  you  any  acqusiotance  with  the  lord 
iDavor  before  that? — No,  1  bad  not. 

How  lon^  after  the  conviction  of  Mary 
Squires  was  it,  that  you  went  before  my  lord 
■Mvor? — I  can't  justly  tell. 

Was  it  a  week  atUr  ?— It  Was  a  great  deal 
longer  than  thst. 

Bid  yon  give  the  same  account  there,  as 
you  have  done  now  ? — 1  believe  I  gave  exactly 
the  same. 

Had  you  any  acquaintance  with  Canning  be- 
fore ?— jNo,  1  bad  not.  I  went  with  Mr.  Lyon, 
because  I  had  heard  a  )>ad  character  of  Wells 
at  Enfield- Wash,  and  was  glad  to  hear  she  was 
taken,  in  order  to  be  brought  to  justice. 

Did  Mr.  Lyon  and  you  all  return  very  good 
friendii  ? — They  went  before  justice  Tasb- 
maker,  and  1  was  quite  tired  of  the  thing.  1 
went  to  an  ale-house,  and  got  some  mutton 
chops,  and  half  a  pint  of  wine  :  I  thought  it 
waa  not  worth  hearing. 

CnMB- examined  by  Mr.  Williona, 

Were  you  with  Elizabeth  Canning  in  the 
kitchen  ? — I  was :  she  seemed  to  stare  about 
ber,  as  though  she  did  not  know  where  she 
was.  * 

Did  any  body  ask  her  if  she  knew  the 
place  ?— No  ;  nobody  did,  as  I  kbow  of. 

How  long  might  she  be  in  the  kitchen  ?— 
Not  a  long  lime ;  she  had  some  wine  brought 
ber  there. 

Did  she  seem  to  be  ill  ? — She  did,  to  be  faint 
and  ill  then. 

How  long  was  she  before  she  pointe<l  to  the 
old  woman,  after  George  Squires  asked  her  the 
question  Whether  she  knew  him  ? — It  was  im- 
mediately after. 

Did  she  sp^  that  of  her  own  accord  ? — I 
believe  she  did ;  1  donU  think  any  body 
|»rompted  her  to  it :  !  saw  nobody  talk  to,  her 
tbeo. 

When  did  you  declare  your  dissatisfaction 
first? — I  declared  it  before  1  left  the  bouse. 

When  did  you  cease  to  be  ber  friend? — 1 
soon  ceased  lo  be  her  friend. 

How  long  after  ibis  was  it  you  had  conversa- 
tion with  Mr.  and  Mrs.  Howard  about  this  ? 
and  open  what  account  did  you  go  down  there 
to  them? — I  was  going  down  to  Enfield- 
Wash,  I  cannot  tell  how  long  after ;  t  donU 
know  whether  it  was  not  that  week.    I  hardly 


knew  the  gentleman ;  1  have  heard  say  he  is  a 
surveyor  of  the  window- lights  :  i  remember  I 
went  down  to  Mr,  Edward  Aldiidge's  at  £n« 
field- Wash  ;  when  I  went  oat,  1  was  desireft' 
to  take  some  of  the  papers  (her  printed  case  ia 
order  for  a  subscription)  to  Mr.  Aldridge  there. 

Did  you  recommend  it  to  them  about  sab* 
scribing  for  the  girl  ?— 1  did  not  deliver  ^- 
pers :  Mr.  Aldridge  took  one  in  his  pocket  with 
nim.and  I  went  with  him  to  Mr.  Howard's^ 
we  had  some  discourse  with  him,  but  I  can't 
say  what  it  was  justly. 

I'll  put  you  in  mind  of  one  thing :  did  yoif, 
or  did  you  not,  say  yoU  were  satisfied  with  tfafe 
girl's  description  she  gave  uf  the  bouse,  eithetr 
to  Mr.  or  Mrs.  Howard?— I  denied  it  from  tfa« 
vfry  first 

Did  you  say  you  thohght  she  had  been  at 
the  house,  or  did  you  declare  you  thought  sfafe 
had  not  ? — tf  I  declared  any  thin^  a^>>^  '^h  ^ 
declared  she  was  not  at  the  bouse ;  whether  I 
did,  or  did  not,  I  am  sore,  if  I  said  any  thing,  I 
said  she  was  not  confined  there. 

Did  you  i^nv  ways  recommend  this  paper  tt> 
Mr.  or'Mrs.  Howard,  or  endeavour,  with  Mr. 
Aldridge,  to  encourage  the  case? — No ;  I  onfy 
left  the  paper  with  him  ;  1  did  not  encourage 
the  case  either  one  way  or  other  ;  we  did  talk 
about  the  gypsey,  whether  she  was  there; 
they  could  not  tell  what  time  she  had  beeta 
there.  1  asked  them,  how  long  they  thought 
she  had  been  there,  Mrs.  Howard  said,  she 
could  not  call  to  mind  how  long  she  had  been 
there,  but  said,  she  thought  she  had  been  there 
some  time,  for  she  knew  her  very  wdl. 

How  many  papers  had  you  there  ? — 1  had 
but  one. 

How  long  after  the  conviction  of  the  Ohl 
woman  was  it  before  you  went  tiefbre  my  lord- 
mayor  ?— Mr.  Nash  and  Mr.  Hague  had  be«ki 
there  two  or  three  times  before  I  had  been 
there,  and  they  desired  me  to  go  with  them. 

Was  it  a  month  after  ?— It  waa  that,  fo  b« 
sure. 

How  came  you,  When  you  heard  this  poor 
woman  was  reprieved,  upon  an  infbrmatioii 
made  on  her  behalf,  when  every  body  was  then 
endeavouring  to  explain  the  matter,  not  to  gO 
before  the  magistrate  in  a  month's  time  ?  DM 
not  you  think  it  a  matter  of  justice  to  |^?-j- 
When  I  was  called  for,  I  did :  it  was  no  bum* 
ness  of  mine  to  trodbte  my  head  about  il  to  go. 

WUiiim  White  sworn. 

White,  I  am  an  officer  under  my  lord  nsayor. 
I  remember  gtnng  down  to  Enfind-Wasb,  Oki 
the  1st  of  February  1753,  10  apprehend  Six- 
sannah  Wells.  There  was  a  warrant  went 
down  before  me :  I  met  three  gentlemen  threi^ 
with  the  warrant:  I  apprehended  it  wastntak(B 
up  mother  Wells,  for  catting  tofif  Eltzabetb 
Canning's  stays :  I  went  Over  the  way  to  % 
public-house;  then  8om^6dy  said  theysarw 
mother  Wells  go  by  ;  then  I  said.  Let  us  gt> 
over  &nd  secure  every  hod  V  iu  the  house :  theiis 
were  four  of  .us,  Mr.  A<Iamsoo,  Mr.  Wintle- 
bury^  I,  ^d  UDOther  peMn  irboin  I  do  not 
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know :  we  went  there :  wbeo  we  were  in  the 
parlour,  Mr.  Adamson  pointed  to  mother  Welle, 
•od  said,  That  is  she ;  there  were  two  or  three 
other  women  in  the  room  with  her.  I  imme- 
diately drawed  my  hanger,  and  said,  they  were 
Idl  prisoners.  I  put  ft-cent^y  oTer  them,  and 
srent  to  the  other  parts  of  the  house,  and  took 
all  that  were  in  the  house,  and  put  them  into 
the  parlour:  mother  Squires  and  h^r  two 
daughters  were  in  a  fore  room  op  one  pair  of 
stairs:  George  Squires  was  brought  mto  the 
room  by  some  of  the  people:  I  told  him  be 
must  be  detained.  Gentlemen,  said  he,  look 
ovec every  thing  that  I  have  here:  I  turned 
them  all  out,  and  the  old  and  young  women's 
things  too,  to  look  for  the  stays,  but  no  such 
thing  was  found. 

Mr.  Willet.  Did  yoo  tell  them  the  reason 
of  your  apprehending  them  ? 

White,  I  did  not  just  then :  I  said,  there 
was «  robbery  committed,  and  they  must  not 
go  away :  I  found  one  of  mother  Wells's 
daughters,  and  Virtue  Hall  next,  and  brought 
them  to  the  rest.  After  this,  I  went  into  the 
kitchen  on  the  right  hand,  and  looked  round. 
After  that,  I  saw  a  woman's  head,  by  looking 
over  the  door  through  a  chasm,  in  a  place  they 
call  the  bay-loft.  There  was  at  the  bottom  of 
it  seven  steps  to  go  up.  I  went  and  fetched 
her  down,  and  put  her  amongst  the  rest ;  this 
was  Judith  Natus ;  she  appeared  to  be  just 
getting  up. 

What  time  of  the  day  might  this  be?— I 
take  it  to  be  about  nine  in  the  morning.  After 
I  could  find  nobody  else,  I  went  up  into  the 
hay-loft  to  Uke  a  view  of  it ;  I  just  looked 
round,  and  saw  the  bay,  and  two  windows, 
flome  saddles,  a  chest  of  drawers,  an  old  barrel, 
'  a  musket,  and  a  tub,  and  a  great  deal  of  lum- 
ber that  i  can't  particularly  describe. 

How  much  hay  might  there  be?— If  it  had 
been  bound  np,  I  believe  there  were  about  the 
▼alue  of  13  or  15  trusses ;  it  seemed  to  have 
laid  there  a  great  while :  I  saw  also  a  little 
stove  chimney  without  a  grate  in  it  I  did  not 
stav  to  BBake  particular  observation. 

were  there  any  pictures  over  the  chimney  ? 
—No,  there  were  none:  1  saw  the  bed  Judith 
Matus  had  lain  in,  that  was  opporite  the  fire- 
phce.  When  I  had  looked  round  the  room,  1 
was  a  little  surprized,  and  thought  the  girl  was 
mistaken ;  so  I  went  out  on  the  outside,  and 
looked  under  the  window  that  fronts  tbe  road, 
the  north  window:  1  conld  not  observe  any 
thing  particular  there,  neither  the  footsteps  of 
any  hody  dropping  from  the  window,  or  print 
of  their  clothes  by  dropping  down ;  it  was  clay 
ground ;  it  was  so  soft,  that  a  step  of  a  dog 
might  make  an  impression.  There  was  a  heap 
of  human  dung  lay  under  it,  about  as  high  as 
the  body  of  a  quart  bottle;  there  was  no  ap* 
]»earance  of  any  body  being  there  for  some 
time ;  neither  did  it  appear  to  me  as  if  any  body 
had  been  out  of  that  window :  I  called  Mr. 
Adamson  to  shew  him ;  he  would  have  per- 
suaded me  there  were  some  soratehes  on  the 
wall  with  her  foq^i  bat  I  could  not  see  any. 


Was  there  any  i 
the  ground  and  the  window  ?- 


pent-hoose  or  shed  between 
ie  window  ?•—  No,  there  was 
not;  the  wall  was  perpendicular  from  th« 
ground.  I  was  in  the  parlour  amongst  thfm 
when  Canning, came  down,  which  f  beliere 
was  about  twdve  or  one  o'clock ;  she  was  car- 
ried into  the  kitchen,  and  set  upon  the  dressei^ 
opposite  tbe  parlour;  she  sat  there  about  four 
or  five  minutes. 

Were  tbe  other  wttnesMS  there  at  that  time? 
— ^There  were  so  many  people,  1 'can't  tell. 
After  this,  she  was  earned  up  stairs  to  where  I 
fetched  the  gypeey  from,  but  1  did  not  go  up 
stairs  with  Siem ;  neither  did  I  go  np  into  the 
hay-k>ft  with  her.  Tbe  prisoners  bemg  all  in 
the  parlour,  it  was  proposed  to  bring  them  one 
at  a  time  into  the  kitcnen ;  I  objected  against 
that,  and  desired  they  would  all  p>  back  again 
into  the  parlour,  and  let  Canning  go  in  and 

Eick  the  woman  out  from  among  them  all,  that 
ad  robbed  her ;  I  was  afraid  somebody  would 
go  and  give  a  signal ;  then  we  went  mto  the 
parlour ;  they  were  all  placed  in  a  circle  round 
the  fire ;  1  believe,  before  they  were  moved, 
Mary  Squires  was  on  the  left-hand  side  of  the 
fire ;  Wells  sat  with  her  elbow  urainst  the  fire- 
place, on  the  right-hand  side ;  this  was  before 
they  got  op  to  come  in  one  at  a  time;  after 
this,  weir  positions  were  most  of  them  altered  ; 
and  when  Canning  came  in,  which  could  not 
be  above  a  minute  or  two  after,  upon  some  oc- 
casion, Wells  was  shifted,  and  got  into  Sqoires% 
side,  and  Squires  in  her  place.  Canning  fixed 
upon  the  old  gypsey,  as  soon  as  she  came  into 
^he  middle  of  them ;  the  gvpsey  was  sitting  ia 
the  corner  stooping,  I  thioa,  with  a  black  bon- 
net on.  Canning  said,  That  is  the  woman 
there,  pointing  to  her :  I  saw  her  fix  her  eye 
immediately  on  that  corner  of  the  room. 

Was  her  face  firontinff  Canning?— No,  it  was 
cross  the  fire-place,  as  I  apprehend. 

Do  you  think  Canning  conld  see  her  face 
then  ? — I  can't  answer  for  what  she  conld  see  : 
I  begged  of  her,  before  she  went  in,  for  God's 
sake,  to  be  sure  before  she  fixed  upon  any  body. 

Whom  did  you  expect  she  would  have  fixed 
upon  ?— I  expected  she  would  have  fixed  upon 
mother  Wells,  before  she  went  into  the  room. 
When  she  bad  fixed  upon  the  gypsey,  one  of 
her  daughters  got  up,  and  went  to  the  old  wo- 
man, and  said,  1'bis  gentlewoman  says  you 
have  robbed  her.  Canning  was  then  standing 
in  the  middle  of  the  room  amongst  tbe  people. 
The  gypeey  woman  came  up  to  her,  ano  open* 
ed  her  fiwe,  and  said.  Me  rob  you!  I  never 
saw  yon  in  my  life  before ;  for  God  Alnaighty's 
sake,  don't  swear  my  life  away.  When  I 
said  there  was  a  roUiery  committed,  George 
Scjoires  asked  me,  when  the  robbery  was  com- 
mitted ?  (his  mother  and  two  sisters  were  then 
with  him)  I  said,  it  was  on  the  1st  of  Janoary. 
He  said.  We  were  ui  Dorsetehire  at  that  time, 
at  a  piece  called  Abbotsbnry ;  we  went  there  to 
keep  our  Christmas.  Then  I  look  an  oppor* 
tonity  to  find  out  mother  Wells's  daughter  by 
herself. 

Wu  Canniog  present?— No. 
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am  at  home ; 


Then  what  Wells's  daog^bter 
aaid,  is  not  evidence  against  the  defendant. 

Mr.  Willes.  I  meant  what  was  said  in  Can- 
ning's presence. 

White.  They  all  said  they  were  at  Abhots- 
bury,  while  Canning  was  in  the  room ;  that  is, 
the  son,  two  daughters,  and  mother. 

Mr.  Willes.  Did  they  mention  keeping  their 
Christmas  before  Canning  T^White.  No,  they 
did  nut  mention  that  in  the  parlottr,  but  they 
did  to  me  before  Canning  came ;  we  stayed 
some  time ;  then  we  went  before  jastice  Tash- 
naker  at  Edmonton  with  them  all  in  a  cart 

OrosB-esamined  by  Mr.  Morion, 

I  think  Ton  are  an  officer  in  London  f— 1 
mm,  but  I  nad  a  constable  there. 

Was  one  Long,  a  son-in-law  to  mother 
Wells,  in  the  house  ?— I  Wlieve  he  was  there 
with  a  cart  to  carry  them :  there  were  a  great 
many  people ;   I  did  not  know  Long. 

AiW  you  had  collected  the  people  out  of 
all  the  rooms,  you  say  you  went  up  stairs  f — I 
<lid.  \ 

DidyQU  meet  with  any  obstruction  P— There 
was  a  man  made  some  obstruction,  and  said,  he 
woold  first  see  the  warrant;  upon  which  1 
went  to  the  constable  and  fetohed  it,  and  went 

In  whose  custody  did  you  leave  the  pri- 
•oners? — With  the  people  that  went  down 
with  me ;  the  officer  that  had  the  warrant 
was  in  the  parlour. 

When  you  went  down,  did  you  leave  that 
man  alone f-^1  believe  he  stood  upon  the  stairs, 
till  I  fetched  the  warrant ;  he  was  at  the  door 
of  the  room,  but  said  be  would  not  open  it  till 
he  bad  seen  the  warrant 

Was  that  man's  name  Long  ? — ^There  was 
ime  Long  that  carried  ihem  to  justice  Tashroa- 
ker's ;  but  whether  that  was  he,  I  cannot  tell. 

The  Long  I  mean  is  son-in-hiw  to  Mrs. 
Welb.— Then  I  don't  know  him. 

Were  they  all  uniform  in  giving  the  account 
of  beingat  Abbotsbury?  — ^They  were. 

Mention  what  tlie  old  woman  said? — She 
said  she  was  at  Abbotsbun^  on  the  1st  of  Ja- 
nuary ;  and  George  and  Lucy  said,  they  were 
there;  and  Mary  said,  she  was  at  her  un- 
cle's in  the  Borough ;  she  said  she  was  there 
at  Christmas. 

Yon  say  Adamson  and  you  had  no  other  con- 
ception but  that  mother  Wells  was  the  thief?— 
We  did  think  so. 

Was  there  any  shewing  any  body  to  Can- 
niog,  when  she  citme  in  ?—• No,  Sir,  not  as  I 
saw ;  she,  of  her  own  accord,  voluntarily 
picked  out  Mrs.  Squires  as  the  person  that  cut 
off  her  stays, 

Mr.  Devy.  We  shsll  now  produce  several 
witnesses,  who,  at  various  times,  during  the 
■HNith  of  January  1753,  were  in  the  ve^  room 
IB  which  the  defendant  swore  shewn  confined. 

Fortune  Natu$  sworn. 

Knim.'  I  live  at WalthamCrw»  whan  I 
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I  have  lived  there  almost  two 
years. 

Mr.  Davy,  Were  you  there  before  the  year 
175S  ?— Aoitti.  I  was  there  a  good  while  before 
that 

Did  you  ever  live  at  Enfield -Wash,  and 
when  did  yon  come  there? — On  the  Mondat 
fortnight  after  my  lord-mayor's  day,  of  sir 
Crisp  Gascoyne's  mayoralty,  I  came  from  the 
Wheat-sheaf  at  Walttiam -Cross,  aqd  went  to 
lodffe  at  Mrs.  Wells's  house  at  Enfield-Wash. 

Are  you  a  married  man  ?— I  am,  Sir;  my 
wife's  name  is  Judiih ;  she  lived  with  me  aU 
the  time. 

lu  what  room  did  you  lodge  at  Mrs.  Wells's  f 
«— In  a  room  properly  called  the  workshop ; 
that  is,  the  room  that  ^es  up  ont  of  the  kit- 
chen, about  seven  or  eight  steps  to  ffo  up. 

Is  it  a  long  or  square  room  ?— It  is  a  long 
room,  no  squareness  belongs  to  it,  with  a  pan- 
tile roof. 

How  many  windows  are  there  to  it  ?— -Them 
are  two ;  one  facing  the  feet  of  my  bed,  it  was 
a  single  casement ;  and  the  other  at  the  farther . 
end  of  the  room,  upon  the  left  hand  as  I  lay,  a* 
larger  than  the  other,  ode  half  boarded,  and 
the  other  half  glass,  lookinff  into  the  mat  road  ; 
and  there  was  a  chimney  facing  the  Toot  of  my 
bed,  on  the  right  hand  side,  in  me  comer  of  tli* 
room  next  the  little  window. 

What  was  your  bed  ?— It  wu  made  of  hay 
and  straw  mixed  tc^ether. 

Had  you  any  pillow  or  bolster,  and  what 
was  it  made  of? — I  had  a  sack  of  wool  for 
my  bolster. 

Did  your  wife  lie  with  you  on  this  bed  ?^ 
She  did.  Sir. 

Mention  the  furniture  of  the  room? — ^When 
I  cajne  first  into  the  room,  there  was  pretty 
nigh  half  a  loail  df  hay,  as  nigh  as  I  can  guess  ; 
a  large  chest  of  drawers  on  the  left-hand  side, 
about  half  way  In  the  room ;  two  or  three  side- 
saddles, one  man's  saddle;  a  large  box  thai 
had  some  pollard  in  it,  it  was  a  deepish  drawer, 
and  formerly  did  belong  to  the  chest  of  drawers  ; 
a  tub  to  hold  some  chaff  for  Mrs.  Wells's  horse, 
and  a  tub  with  some  iron  hoops  on  it ;  an  old 
gun,  and  a  barrel  of  a  gun  besides;  the  gun 
stood  in  the  corner  upon  somepantiles ;  an  old 
lanthom,  an  old  spit,  and  an  old  cross-cut  saw, 
that  stood  upright  in  the  chimney ;  there  were 
lollies  and  a  line  that  belonged  to  a  jack,  thai 
came  through  the  hole  at  the  right  hand  of  my 
bed,  over  my  head  ;  the  hole  the  line  came 
through  was  large  enough  to  put  three  of  my 
fisto  in,  and  about  a  fix»t  in  length ;  I  used  to 
put  a  wisp  of  hay  in  it  to  keep  out  the  cold  ; 
there  was  also  the  sign  of  the  Crown  there,  al- 
most at  the  feet  of  my  betl. 

Was  the  sign  maite  of  wood  or  copper  ? — It 
was  made  of  wood. 

Was  there  any  grate  in  the  chimney  ?— No, 
there  never  was  a  grate  in  the  room  since  I 
knew  the  house. 

Did  you  observe  any  thine  dse  m  the  room  ? 
-^I  observed  a  bar  there,  that  belonged  to  the 
bar  in  the  kitcheo,  where  they  used  to  keep  aU 
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Ibeir  liquor ;  it  was  old,  so  th»y  brought  it  op 
stairs. 

Were  tbere  any  pictures  io  the  room  P— I 
pever  saw  a  picture  in  the  room  in  my  life. 

What  was  OTCr  tbe  chimney  ?~There  was 
^  old  iron  casement  on  the  top  of  .the  chimney  ; 
it  was  all  iron,  no  glass  at  all,  to  the  best  of  my 
remembrance. 

Wa#  there  any  lead  in  it  ?— There  was  no 
lead  in  it,  as  I  think,  only  tbe  frame  of  a  case- 
ment 

How  long  did  you  lodge  there  ? — I  lodged 
ftliere  ten  weeks,  all  but  three  days,  and  in  no 
other  place  but  this  room.  I  lay  out  of  it  but 
pile  night  in  «U  the  time,  that  was  on  a  Wed- 
nesday ni|[ht;  m;^  wife  never  lay  a  night 
bat  of  it  in  that  time,  except  that  night  J 
can't  tell,  1  not  being  there. 

Was  the  quilntity  of  hay  decreated,  when 
you  lodffed  there  ? — It  was ;  they  kept  a  horse, 
and  hadsome  for  him  out  of  it  constantly,  al- 
Qoost  every  day. 

Bow  much  hay  might  there  be  left,  when 

yoq  last  lay  there?— It  might  be  the  value 

*  of  teiLor  twelve  trusses,  if  it  had  been  tied  up. 

Was  any  of  the  furniture  of  the  room  taken 
.out  while  you. were  there? — None  at  all,  but 
|he  sign  or  the  Crown,  that  was  bought  by 
Ezra  Whiffio. 

When  did  be  bny  that?-^!  cannot  justly 
•aythat ;   1  did  not  see  him  take  it  away. 

HOW  do  you  know  that  he  bought  it? — 
Because  he  has  now  got  it  hanging  up  at 
his  door.  .  There  was  a  la^e  piece  of  wood 
undeir  the  foot  of  my  bed,  and  some  irons  in  it 
that  belong^  to  the  sign ;  he  has  had  them 
since  he  bought  the  sign,  and  the  piece  of  wood 
is  in  the  chamber  now.  I  was  there  new  and 
old  Christmas,  and  all  the  month  of  January, 
till  1  was  taken  up  on  the  3d  of  February. 

^  Look  at  that  young  woman,  (meaning  Can- 
ning) did  you  ever  see  her  there  in  January  ? 
— 1  don't  knowmny  thing  of  her;  I  never 
saw  her  in  the  bouse,  or  at  the  house;  i 
only  had  a  glimpse  of  her  at  justice  Tash- 
maker's;  when  they  were  taken  up,  I  was 
ht  work,  and  was  sent  for  home. 

Did  any  body  besides  your  wife  and  your- 
self ^o  ikitu^  that  room?— Yes,  one  John 
^owit,  Mrs.  Wells's  son ;  he  came  there  for 
some  polhird  to  feed  his  mother's  sow  and  pigrs 
with,  and  several  times  for  hay,  when  I  was 
there ;  and  Sarah  Howit,  bis  sister,  she  of^en 
came  for  pollard  to  serve  the  pigs ;  she  almost 
always  lived  at  home  :  I  have  seep  the  widow 
jLionff  there ;  her  maiden  name  was  Elizabeth 
Wells ;  1  have  seen  her  there  several  times  in 
the  month  of  January  ;  there  are  two  Longs ; 
one  of  them  is  Mr.  Long's  own  daughter,  she 
)>evsfr  was  there :  I  have  seen  Virtue  HaU  in 
that  room. 

Pid.  Virtjie  Ball  lodge  iii  the  house  ?-<rShe 
was  a  lodger  there  before  1  knew  the  house,  in 
one  of  the  best  chambers. 

Do  yon  remember  when  the  gypsey  first 
came  there  ?• — 1  cannot  well  remember  the  day : 
punctually  that  they  came  thjure^  they  came  I 
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about  a  week  and  a  day  before  tbey  were 
taken  up. 

What  rooms  did  they  lodge  in?— They 
lodged  up  the  main  stairs,  in  one  of  the  be$t 
rooms. 

Mentk>n,  if  you  can,  what  rooms  the 
several  people  lay  in? — f  can  describe  opoe 
of  them,  because  I  never  was  much  in  them : 
Virtue  Hall  lay  along  with  Mrs.  Wells:  I 
had  been  in  the  rooms,  but  never  to  take 
much  notice  of  them. 

Describe  the  several  rooms  to  which  tbe 
stair- case  leads.-'-There  was  one  room  on  the 
left-hand  side  the  stair-case  ;  there  Mrs.  Wells 
and  Virtue  Hall  lay  in  one  bed,  I  believe ;  the 
old  gypsey  lay  in  a  room  opposite. 

Where  did  George  Squues  lie? — I  dofi't 
know. 

Have  vou  any  particular  reason  for  remeoi- 
bering  tne  time  of  the  gypsey'^  coming  to 
Wells's  bouse?-- -1  am  no  ways  exact  to  the 
day,  but  by  reason  she  looked  so  frightful,  that 
I  did  not  care  to  be  at  the  fire  with  her. 

Had  yon  ever  seen  Mary  Squires,  or  her 
son,  or  daughters,  before  the  time  you  men- 
tion ? — No,  I  never  had.  Sir,  ip  all  tbe  course 
of  my  life. 

Do  yen  know  who  came  to  En  field -Wash 
with  Mary  Squires  ? — No,  I  don't,  becanse  I 
was  then  at  work ;  her  son  and  two  daughters 
lodged  there  all  the  time  she  did. 

pid  they  board  in  the  house? — No,  tliey 
went  to  the  shops  to  buy  their  victuals  ;  thev 
were  acquainted  with  Mrs.  Larney,  who  sells 
butter,  cneese,  bread,  and  bacon ;  she  lives 
about  two  stones-cast  from  Mrs.  Wells's  house. 

Is  she  a  married  woman  ?•- ^he  is ;  her  hus- 
band is  a  bricklayer,  1  think,  named  John. 

Do  you  remember  any  pitcher  in  the  house? 
—I  remember  one  very  well ;  it  was  a  largish 
black  pitcher,  broken  about  the  mouth  ;  my 
wife  mad^e  use  of  it  over- night,  before  we  were 
taken  up,  to  fetch  water  from  a  pump  over  the 
way,  at  Mr.  Howard's,  for  my  supper :  Virtue 
Hall,  and  Mrs.  Wells,  and  Sarah  Howit,  used 
to  ^o  there  for  water. 

Do  you  remember  any  bed -gown  Mrs.  Wells 
had? — No,  I  don't  remember  abe  ever  bad 
any  at  all. 

Look  at  this  pitcher,  handkerchief,  an«1  bed- 
gown ;  do  you  know  either  of  them  ?— »I'll 
swear  to  the  pitcher,  that  is  Mrs.  Wells's ;  I 
never  saw  the  handkerchief  and  bed-gown  in 
my  life. 

Do  you  remember  one  Robert  WhiteoiNQing 
to  Wells's  house  ? — I  do ;.  be  used  to  cone 
there,  as  far  as  I  know,  under  pretence  of 
couctiog  Sal  Howit,  almost  every  night;  % 
have  known  him  five  or  six  years;  oe  has 
seen  me  go  to  bed  in  Uiat  room  Several  nights. 

Cross-examined  by  Mr.  Narts, 

What  is  yourb«ainesaN->I  am  n  pocvW 
baring. man. 

Where  have  yon  been  since  yon  were  taken 
up?— I  base  ^beenat  work  at  Mr.  Bell's,  at 
$hp  Four  JSIwaiMy  at  Wabham-Crep. 
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•  Did  yod  work  for  him  before?— No,  I  did 
not,  Sir. 

Are  you  sare  this  is  the  pitcher  that  used  to 
go  lo  often  to  the  pomp  P-^This  is  it. 

How  came  you  to  go  to  Hto  at  Enfield-Wasb  ? 
—I  went  there  from  Loodon,  being  hired  by  a 
farmer  at  Waltbam- Cross,  and  1  coald  not  hare 
constant  lodging  there. 

Who  directed  you  to  mother  Wells's  house  ? 
-*A  man,  whose  name  is  Payne,  aod  my  wife, 
went  and  asked  for  lodgiog;  1  was  to  pay 
nine- pence  per  week. 

Why  did  not  you  lodge  iq  the  other  part 
of  the  bouse  .^— -There  were  no  rooms  empty 
there. 

Was  not  there  a  garret  empty  ?^I  don't 
know,  I  never  was  up  them. 

Were  not  you  sometimes  disturbed  of  yOur 
test  by  people  making  a  noise  in  the  kitchen  f 
— ^Tbey  could  not  come  into  the  kitchen  but  I 
Could  bear  them  ;  I  very  seldom  heard  much 
noise  'y  sometimes  I  slept  almost  all  night. 

What  time  do  the  family  use  to  go  to  bed  f — 
The  family  generally  go  to  bed  betwixt  nine 
and  ten  o'clock ;  1  nerer  knew  any  barm  by 
the  house ;  the  people  that  belong  to  the 
house  hare  got  a  very  bad  character ;  but 
from  what  1  know  of  it,  I  never  saw  any  barm 
in  it ;  and  it  is  a  very  sober,  honest  house  ;.  1 
never  saw  any  ill  tricks,  or  irregularity,  all  the 
time  I  was  there. 

What  timeofthedaydid  Robert  White  use 
to  come  P— He  used  to  come  when  he  left  off 
bis  day's  work,  may* be  about  six  or  seven 
o'clock. 

How  long  did  be  use  to  stay  ? — May- be  two 
boors,  seldom  longer. 

Was  there  any  other  lodger  there  besides 
yon? — ^Virtue  Hall  was  another. 

What  did  she  use  to  do  for  a  living  ? — She 
used  to  spin. 

She  was  a  Tery  industrious  girl ;  was  she 
•otP^— 1  cannot  say  for  that,  she  used  to  work 
but  a  little. 

Can  you  -  remember  when  the  sign  was 
carried  out  P — I  cannot  say  when  it  was  really : 
I  do  not  say  what  time  I  missed  it,  but  only  1 
remember  its  being  there. 

What  time  were  the  sign-irons  carried  out  ? 
They  were  not  carried  out  till  some  time  in 
January,  before  1  was  taken  up. 

How  long  before  you  were  taken  npP— ft 
may  be  more  than  a  week  or  ten  days  be- 
fore. 

Now  I  would  ask  you  whether  yon  were  in 
company  with  Arthur  NowitP— I  have  several 
timea;  I  bate  work'd  for  him. 

0o  you  know  one  John  Jackson  ?-~T  do  ;  /he 
is  a  farmer,  and  lives  about  a  mile  out  of  VVare 


Do  you  know  William  Hubbard  P — I  cannot 
•ay  I  do. 

Dili  yon  ever  take  an  oath  upon  this  affair  P 
*-The  first  1  ever  took  was  before  ^ir  Crisp 
Osseoy^e,  at  the  Mansion-house. 

How  long  is  thai  ago  P— I  cannot  raoollect 
that. 

VOL.  XIX. 


Do  yon  think  it  is  more  than  six  months 
ago  P — It  must  be  more  than  that. 

Are  you  'sure  the  girl  never  was  in  that 
room  P— Yes,  Sir,  I  am,  the  time  1  lodged 
there,  which  was  ten  weeks  all  but  three  days. 

Did  you  ever  fall  in  company  with  Mr. 
Newit  after  thisP — ^Yes,  several  times. 

Do  you  remember  what  conversation  pass- 
ed?— He  has  taxed  me  several  times  wiih 
swearing  false,  and  offered  to  lay  a  wager  that 
I  lodged  in  another  bouse  at  Enfield- Wash, 
besides  mother  Wells's. 

Was  ever  such  a  wager  laid? — I  belieTe 
there  was :  but  what  I  said  was  truth. 

What  was  the  wap^erP^I  believe  it  was  a 
shilling  a- piece,  1  think  so ;  but  it  was  drawn, 
because  he  found  he  was  wrong. 

We  have  those  present  that  can  give  an  ac- 
count of  it,  so  be  careful :  say  whether  or  not, 
upon  that  conclusion,  you  did  admit  you  had 
lodged  at  another  house? — ^No,  gentlemen,  £ 
am  come  here  to  speak  the  truth  ;  I  never  did. 
admit,  in  their  presence,  that  I  lodged  in  an- 
other room,  or  in  another  house. 

Did  you  never  admit  you  had  lost  your 
wager,  and  that  you  bad  laid  in  another  room  P 
— I  never  did  admit  it ;  I  did  not  lose  the 
wager  at  all,  because  it  was  drawn. 

By  Mr.  Dav^, 

Mr.  Davjf.  When  were  you  applied  to,  to 
lay  this  waiter? — JP.  Natus.  It  is  about  a 
quarter  of  a  year  ago. 

Where  was  this? — It  was  atMr.BelPs  house 
at  tb^  Four  Swans  at  Waltham-Cross. 

What  was  the  wager  P — J  cannot  say  what 
money  was  laid,  1  down'd  with  my  money 
myself. 

Who  was  in  the  room  at  that  timeP~-There 
were  several  people  there  drinking ;  I  cannot 
say  whether  tbey  were  common  men  or  gen« 
tlemen. 

Was  the  money  staked  P— 1  cannot  say  whe« 
ther  it  was  a  shilling  ;  the  money  was  staked 
down. 

Who  held  the  stakes  ?-*I  don't  know. 

Did  Mrs.  Bell  hold  it  P— I  don't  know  that 
she  did ;  1  will  not  be  sure  of  thatj  I  had 
some  of  mine  again. 

Why  had  you  it  not  all  again  P— I  paid  for  a  , 
decanter  of  beer  out  of  it.  \ 

Did  Mr.  Newit  pay  for  any  out  of  itP— He 
paid  for  none. 

Did  you  drink  part  of  the  beer  ?^I  did.  Sir. 

Were  you  here  upon  the  trial  of  Mary 
Squires? — 1  bad  a  subpmna,  and  did  come^ 
and  was  in  the  Old-Bailey  yard,  and  up  near 
the  door. 

What  prevented  your  coming  into  coort  to 
give  evidence?— Because  1  was  not  called; 
none  of  the  witnesses  were  called,  never  a  one. 

Was  there  any  other  reason  ?— No  other 
reason,  but  they  were  not  called. 

Were  you  not  assaulted  P— I  was,  at  the 
place  that  turns  out  of  the  Old-Bailey  yard, 
three  or  fonr  tiorai,  and  1  ebewod  my  tub* 
poena. 

9D 
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Who  aMaoHed  yoaf— Tbero  was  ft  taHish 
man  that  kept  ihe  gate,  pitted  very  much  «rith 
the  small  pox«  he  was  the  ooly  peraon  that 
turned  me  oat  of  the  yard. 

Did  any  other  peiaon  um  you  ill  P— There' 
were  several  other  people,  hot  noDe  touched  me 
to  turn  me  out. 

Were  you  alone  ?— i  was  with  the  other 
witoesaeg;  they  stood  upon  the  steps  ;  two  or 
three  of  them  were  turned  ont  of  the  yard. 

What  were  the  other  witneases  attendiog 
for  ? — For  the  same  as  I  did. 

What  are  their  names  ? — I  cannot  say  half 
thf  ir  names. 

Name  some  of  them.^--There  was  the  widow 
LoBgf  waa  one ;  they  wanted  to  moh  her. 

Mr.  Nares.  I  must  obstruct  this;  this  does 
BO  ways  affect  Canning,  if'  it  was  the  neglect 
of  the  officers ;  it  cannot  be  proved  that  she 
was  prrvy  to  it. 

Judith  Natus  sworn. 

J.  Natui,  The  last  witness  is  my  husband ; 
he  does  husbandry- work  ;  he  did.work  for  Mr." 
Pavne  at  Waltbaro- Cross ;  and  we  then  lodged 
at  Mrs.  Arnold's,  a  fortnight ;  she  bid  us  pro- 
vide ourselves,  because  we  were  very  poor ; 
and  at  the  fortnight'a  end  we  came  lo  Mrs. 
Wells's  house  at  Enfield-Wash,  where  we 
lodged  ten  weeks  all  but  three  days,  before  we 
were  Uken  up;  I  cannot  tell  the  day  of  the 
Bionth  when  we  oame  there. 

Mr.  WiUes,  What  mouth  waa  it  inr— 
X  Natut,  1  cannot  tell. 

Was  it  in  September,  October,  November,  or 
December  .^—1  cannot  tell. 

Waa  it  before  new  Christmaa*day  f — It 
waa. 

How  long  is  it  ago  ? — Upon  my  word  I  can- 
lot  tell,  bocause  I  am  no  acholar. 

During  the  ten  weeks  all  but  three  daya, 
how  nuiny  nighte  did  you  lie  out  of  that  houseP 
»-I  never  lay  out  of  it  one  night  during  the 
whole  time ;  my  hnahand  lay  out  of  it  one 
night,  and  but  one. 

What  room  did  you  lie  in  f— We  lay  in  a 
veom  they  call  the  workahop. 

In  what  part  of  the  house  is  it?*~They  go 
through  the  kitchen,  and  up  eight  atairs,  aa 
■ear  aa  I.  can  guen ;  our  bed  waa  of  hay  and 
itraw,  on  the  right  hand  going  up  ;  we  had  a 
sack  of  wool  for  our  bolster. 

On  which  side  was  the  bead  of  your  bed  f— 
It  looked  into  the  kitchen . 

Was  there  any  hole  near  your  bed  P— Yes, 
there  was  one  at  the  head  of  the  bed  ;  we  used 
to  stuff*  it  with  hay  to  keep  the  cold  out;  it  waa 
there  before  we  came  there. 

Where  did  that  hole  look  into,  when  it  was 
not  stopijed  upp^lt  looked  into  the  kitchen. 

Describe  the  room ;  is  there  any  chiomey  in 
k  P«-:There  is,  and  a  casement  over  it. 

What  do  you  mean  by  a  casement  over  it  P— 
There  waa  an  old  caaement,  all  to  pieces  al- 
most, over  the  chimney,  when  we  came  into 
the  roQm. 

Waa  there  any  glasa  in  it  P— There  might  be 


about   half  a  casement,  not  mich  glass  to 
aignify. 

Waa  there  any  grate  in  the  chiauiay  P-^o, 
there  never  was  for  the  time  I  waa  ttae. 

Waa  Chore  any  chest  of  drawera  P-^There 
was  a  aeatof  drawen,  which  I  uaedtopotny 
bread  and  cheese  in,  because  the  mice  shonU 
not  run  away  with  the  cheese. 

Waa  this  chest  of  drawera  on  the  right  or 
left-hand  aide  of  your  bed  ?— They  were  en 
the  leO-hand  side. 

Was  the  hole  you  used  to  stop  with  hay  of 
any  useP — No,  none  at  all. 

How  big  waa  it  ?--It  was  about  as  big  as  my 
two  double  fists. 

What  was  hung  ov^  thia  hole  P-*The  jack- 
line  that  was  at  the  head  of  my  bed. 

Then  eapnot  you  tell  the  use  of  the  hole  P— 
I  believe  it  was  for  the  jack-line  to  go  through. 

Pray,  what  other  furniture  waa  there  in  the 
room  ?— I  believe,  as  nigh  as  I  can  gucu, 
there  was  about  half  a  load  of  hay,  that  wss 
there  before  we  came. 

What  was  there  in  the  room  besida?'- 
Thera  were  pan-tiles  at  the  farther  end  of  tbe 
room,  which  had  laid  there  before  we  came ; 
an  old  apit,  and  an  old  lantfaom,  just  by  the 
chimney  ;  one  man's  saddle,  and  two  women's 
saddles ;  there  was  a  saw,  and  a  tnb  which 
Mrs.  Welb  used  to  pot  chaff  in  for  the  bone, 
and  a  box  that  she  used  to  put  pollard  in  for  the 
pigs,  that  stood  on  the  left-hand  side. 

Did  she  use  to  keep  pigsP-^Yes,  Sir,  she 
did,  in  a  little  sort  of  a  waan-house.  She  used 
to  go  fnto  the  room  for  pollard  every  day,  sad 
feed  them  with  it.  There  was  a  sign  of  a 
Fountain  there;  it  stood  in  the  room  before  wa 
came,  behind  a  tub  where  the  chaff  was. 

Was  there  ever  a  gun  there  P«— Yes,  theia 
was  a  gun. 

Mr.  Aarei.  Don't  put  worda  into  her  month. 

Mr.  WUla.   Waa  there  one  aign  or  two  P 

J.  Natui.  There  were  two»  the  Fountain 
and  the  Crown. 

Where  waa  the  aign  of  the  Crown  P— They 
stood  together,  fronting  you  aa  you  go  up. 
Mr.  Whiffin  bought  the  sign  of  the  Crown  be- 
fore old  Christmaa ;  the  irona  that  belonged  to 
the  aign-poat  went  at  the  feet  of  my  bed,  and 
he  bought  them :  Jhe  took  them  away  about  a 
week  or  a  fortnight  befoie  we  were  taken  up, 
as  nigh  aa  I  can  gueas. 

How  long  had  Mrs.  Sqnirea  lodged  tbere, 
before  she  was  taken  up  P — She  had  lodged 
there  a  week  and  one  day. 

Do  yon  know  George  SqtnreaP— I  do;  1 
never  saw  him  in  my  lite  before  be  came  to 
lodge  there:  there  were  two  daagfaters,  one  is 
named  Lucy. 

Where  did  they  use  to  lie?— They  used  to 
lie  up  stairs  in  the  other  part  of  the  house ;  ibs 
and  ber  two  daughters  lay  in  a  chamber  orsf 
,  the  parlour. 

Were  there  any  other  young  people  in  the 
house  ?— There  were  nobody  at  all  in  the  bouse 
but  them  andouiaelveSv.  ,. 

In  what  room  of  the  bouse  difl  Virtue  Ball 
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lodtpef— In  the  room  frooting  the  stain,  dmi 
wheie  the  gypsies  lodged. 

Had  theie  been  any  use  made  ef  this  hay  P— 
They  used  to  fetch  it  for  the  horse. 

Who  used  to  fetch  it?— Sal  Howit;  she  is 
Mrs.  Welb's  daufffater;  and  Mrs.  Welk  her-' 
self,  and  Virtae  Hall  used  to  fetch  some,  aad 
sometimes  pollard  for  the  pigs. 

How  came  Sal  Howit  to  be  Mrs.  Wells's 
daughter  P— Mrs.  Wells  had  two  husbaods. 

How  was  this  boose  supplied  with  water  P— 
Sometimes  we  fetched  it  rirom  a^gentleman's 
pomp  from  orer  the  way. 

Look  at  this  pitcher.—-!  caunot  swear  to  the 
pitclier ;  hot  I  have  fetched  water  myself  many 
« time  in  such  a  black  pitcher ;  I  tliiDk  it  was 
not  broke  so  much  at  the  mouth  as  it  is  now : 
eee  may  be  Hke  another :  I  cannot  aay  it  is  the 
SUDS ;  I  think  it  was  not  quite  so  big  as  this. 

Look  upon  this  bed-gown,  examine  it  well. 
—I  do ;  1  never  saw  this  in  my  life,  before 
they  came  and  took  jis  up :  Mrs.  Wells  had  no 
bed-gown. 

LM>k  at  that  yonng  woman,  (meaning  Eli- 
sabeth  Canning)  did  you  ever  see  her  at  Mrs. 
Wdla'sP— 1  never  did,  before  she  came  with 
Ihem  to  take  us  up,  if  that  was  the  last  word  I 
sras  to  speak.  ^     ' 

Look  at  this  handkerchief;  do  you  know  it  P 
•^I  never  saw  it  in  my  Kfe  before. 

Were  you  'subpmnaed  at  Squires's  trial,  in 
order  to  give  evidence P — 1  was;  but  ihey 
would  not  let  roe  come  in. 

You  were  taken  up  with  the  rest,  were  youP 
—1  was,  and  carried  before  justice  Tash  maker, 
andfrom  thence  to  justice  Fielding.  Canning 
cleared  me ;  she  said  she  never  saw  me  before. 

Did  you  give  the  same  account  as  you  do 
now?— I  did. 

Cross-examined  by  Mr.  Williams. 

Did  she  charge  you  with  an^  thing  when 
you  were  taken  up  r — Mo,  she  did  not. 

Did  she  charge  Mrs.  Wells  at  all  P-*No,  she 
did  not. 

Did  you  bear  her  say  Virtue  Hall  was  by, 
when  Mrs.  Squires  cut  the  lacing  of  her  stays P 
•—I  cannot  say  I  heard  her  say  it.  ' 

What  countryman  is  ^our  husband?— He 
eomes  from  Gloucestershire. 

From  whence  are  youP—I  was  bred  and 
bom  at  Ware  in  Hertfordshire. 


Fbidat,  Mays, 
Mary  Larney  sworn. 

Larmy.  I  live  at  Enfield- Wash,  and  keep 
a  chandler's  shop.  1  have  known  Fortune 
Natus  and  his  wife  some  Considerable  time; 
they  have  bought  goods  of  me,  that  is,  bread, 
butter,  cheese  and  oeer. 

Mr.  Davy.  When  was  the  first  time  you 
ever  saw  them  P 

Xamey.  It  was  some  time  af^r  Michael* 
mas  was  twelve- month,  between  that  and 
I  Ihey  lodged  at  Mfs.  Welk's  hotHe. 


Did  you  ever  hear  them'  say  in  what  part  of 
the  house  they  lodged? — No,  1  never  did,  in- 
deed. 

How  long  did  they  remahi  there?— They 
remained  there  af)er  the  time  (hey  were  taken 
up,  for  they  came  back  after  that. 

Do  Tou  remember  any  other  lodgers  Mrr. 
Wells  bad  in  her  boose  P— Virtue  Hall  oaed  to 
come  sometimes  for  things,  and  I  remember 
the  gvpsies  coming. 

When  was  the  first  time  of  your  seeing 
them? — It  was  on  a  Wednesday;  and  the 
Thursday  was  se*nnight  afler,  in  the  morningi 
they  were  taken  up. 

When  you  saw  the  gypsies,  how  many  of 
them  were  there  ? — Lucy  was  the  first  1  saw 
of  them;  she  knocked  at  my  door,  and  asked 
me  if  I  sold  small  bread,  on  the  Wednesday  ; 
I  said,  Yes;  1  sold  her  a  loaf  and  some  cheese 
and  small- beer,  and  lent  her  a  pitcher  to  carry 
it  home ;  (I  live  opposite  Mrs.  Wells's  house) 
in  the  evening  of  the  same  day  old  Mrs.  Squires 
came.  George  brought  the  pitcher  home  the 
next  raomiog.  He  or  the  sister  came  every 
day  tin  ihey  were  taken  up,  and  had  things  of 
me,  snd  sometimes  the  old  gentlewoman  for 
tobacco ;  I  saw  them  commonly  two  or  three 
times  a- day;  that  very  morning  they  werS 
taken  up,  they  bad  tea. 

What  is  your  husband's  name? — His  name 
is  John  Larney ;  he  is  a  bricklayer. 

Do  you  know  whether  Mrs.  Wells  keeps  any 
cattle  r— She  keeps  a  horse  and  a  hog. 

How  long  have  vou  known  her? — Ihave 
known  her  almost  forty  years;  ever  since  I 
can  remember. 

With  what  did  she  use  to  feed  her  horse  ?-^ 
I  have  seen  them  fetch  grains ;  and  1  know 
she  bonght  bay,  for  1  saw  it  bi-ought  in,  and  by 
the  badness  of  the  weather  it  was  spcHled. 

When  was  it  brooffht  in?— In  the  season- 
able time  of  hay-making,  before  last  Christmas 
was  twelve-mouth. 

Where  did  she  put  it  ?— As  she  said  then^ 
she  put  it  into  the  room  called  the  shop. 

Mr.  Nares.  I  obiect  sgainst  that,  as  legal 
evidence. 

Mr.  Davy.  I  am  tint  asking  aoy  thing  Mrs. 
Wells  said  since  1759,  but  what  she  said  be- 
fore, when  it  was  impossible  for  her  to  knoif 
of  this  affair,  when  it  could  serve  no  purpose  to 
speak  falsely ;  that  Is  evidence. 

Mr.  Naret.  There  is  one  plain  rule  as  to  the 
evidence  of  hearsay ;  that  is,  that  when  yon 
can  have  that  very  person  that  oroves  this 
very  fact,  she  is  the  person  to  be  called ;  this  is 
not  evidence  at  all. 

Cotir^  The  Court  are  of  opinion  that  it  will 
be  proper  for  Wells  to  give  her  own  evidence. 

Mr.  Davy.  Were  you  ever  in  this  workshop 
at  Mrs.  Wells's  ?^Lamey.  Ni^  not  tiU  after 
the  people  were  taken  up.  *      .    . 

Do  yuu  remember  seeing  any  hay  carried  to 
the  house  aftefr  that  time  you  have  mentioned  P 
•—No,  1  tie  not. 

How  much  was  brought  there  in  the  vsar 
tT59f--It  was  loose  upon  Ike  cait;    I  don!l 
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know  bow  mach  there  was  of  it;  I  nw  it 
carried  to  tbe  door,  but  did  not  see  it  put  ioto 
the  workshop. 

What  door  did  you  see  it  carried  to  ?— To- 
wards the  stable  door,  as  they  call  it. 

Near  what  part  of  tbe  house  is  the  stable  ?— 
The  lower  part  tovrards  London;  it  lies  in  a 
line  with  the  house. 

Ts  there  any  loft  oTer  the  stable  P— Not  as  I 
know  of. 

To  what  part  of  the  house  was  this  hav  car- 
ried ? — I  saw  it  standing  against  the  stable. 

Did  you  see  it  unloaded  P— No,  I  did  not. 

Cross-examined  by  Mr.  Morton, 

How  was  this  hay  brought  P — It  was  brought 
in  a  cart,  and  drawed  up  to  the  stable  which 
ranges  along  with  the  house ;  I  saw  no  more 
of  it. 

What  countrywoman  are  you  P — I  was  bom 
tnd  bred  at  Eofield-Wasb. 

How  long  has  Mrs.  Wells  lived  in  that  house  P 
"-She  lived  there  before  I  can  remember. 

A  good  sort  of  a  house,  was  it  not  P — I  did 
not  frequent  tbe  house. 

What  is  the  general  reputation  of  the  house  P 
— Ijiuppose,  by  the  report,  you  know  what  a 
kouSe  it  was. 

Mr.  Davjf,  We  wOl  suppose  it  to  be  a  most 
infamous  house. 

Mr.  Morton.  Did  you  ever  see  any  gypsies 
there  before  P—I.arn^.  No,  never  before  that 
time,  to  my  knowledge ;  I  never  saw  any  at 
Mrs.  Wells's  before.  1  was  very  much  sur- 
prised, and  put  the  money'  I  took  of  her  into  a 
pail  of  water,  because  I  bad  heard  they  can  get 
the  money  again. 

Whose  money  were  you  afraid  would  be  so 
nimble,  Lucy ^s  or  the  old  woman's? — I  bad 
put  Lucjr's  in  my  pocket  amongst  other 
money ;  it  was  the  old  woman's  money  I  put 
in  the  water. 

'^  Do  you  know  William  Smith?— He  lives 
two  or  three  miles  from  me,  upon  the  Chace ; 
he  is  a  farmer. 

Do  you  know  Samuel  Arnot? — I  know  no 
such  name,  unless  it  be  be  that  lives  up  in  the 
town. 

Do  you  know  Mr.  Howard  and  his  wife  P 

They  are  people  of  very  good  character,  to  be 
sure. 

Do  you  know  Humphry  Holding  ? — I  do ; 
he  lives  in  Turkey-street,  about  half  a  mile 
from  me. 

Do  you  know  Mr.  Story  ?— I  have  no  ac* 
^uaintance  with  him,  or  knowledge  of  him. 

Sarah  Howit  sworn. 

S.  Howit,  I  am  daughter  to  Susannah 
Wells,  and  lived  at  Enfield-Wash  with  her  at 
the  time  Mrs.  Canning  said  she  was  confined 
there. 

Mr.WUies.  Do  you  know  Mary  Squires? 
—-5.  Howit.  I  do,  upon  the  account  of  her 
being  at  our  house  a  week  and  one  day,  and 
George  and  Lucy }  they  were  all  three  to*  I 
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gether;  they  came  on  the  Wednesday,  and 
were  taken  up  the  Thursday  se'nuight  after. 

Look  at  that  pitcher;  do  you  know  it?-— 
There  was  a  pitcher  (hat  used  to  go  frequently 
to  Mr.  Howard's  pomp. 

Is  this  the  pitclier  ?— I  cannot  tell ;  it  was  a 
black  pitcher. 

Did  you  live  there  the  time  Fortune  Natoe 
and  his  wife  were  there  ? — ^1  did. 

What  time  did  they  come  P— I  cannot  say 
at  what  time  they  came. 

How  long  were  they  there  before  Mary 
Squires  came  ? — O !  a  great  while;  they  were 
there  tbe  time  Squires  was  there,  and  tbe  time 
that  Canning  said  she  was  confined  there; 
and  they  \ny  in  the  room  she  says  she  was  con* 
fined  in,  which  was  tbe  workshop. 

What  do  you  mean  by  workshop  ? — I  mean 
the  long  room  that  you  go  through  the  kitchen 
to  go  up  to  it. 

What  did  Natus  and  his  wife  lie  upon  there  f 
— ^They  lay  on  hay  and  straw. 

Can  you  speak  particularly,  how  lonff  they 
were  there  ? — ^They  were  there  two  months. 

What  use  waS|  made  of  this  room  P — ^There 
was  a  great  deal  of  loose  bay  in  it,  and  lumber  ; 
the  hay  was  for  an  old  horse  my  mother  had. 
There  was  pollard  in  a  great  drawer,  to  feed  a 
sow  and  pigs. 

Do  you  remember  about  Christmas- time^ 
before  Squires  came  there,  whether  tbe  room 
was  locked  up  ?— No,  there  never  was  a  lock 
upon  tbe  door  in  my  memory ;  I  remember 
it  ever  since  I  was  bom  almost ;  I  was  bom  in 
the  bouse. 

Were  you  ever  in  that  room  in  that  month  of 
January  ? — I  was  almost  every  day. 
Are  you  sure  of  that  ? — I  am  sure  of  it. 
Can  you  take  upon  you  to  swear  yon  were  at 
your  mother's  all  the  month  of  December  P — 
Yes,  I  can. 

Can  you,  that  you  were  all  the  month  of  Ja- 
nuary P— -I  lay  in  that  house  every  night  in  the 
month  of  January? 

Do  you  remember,  about  a  fortnight  or  three 
weeks  before  S<|uires  came  to  your  house,  that 
any  body  was  in  that  workshop  with  yon  ? — 
Virtue  Hall  went  into  it /requently,  as  much  as 
I :  we  were  there  both  together  at  the  time 
the  trees  (against  the  little  window,  a  casemeot 
that  (aces  the  stairs)  were  lopped. 

At  what  time  was  it  that  the  trees  were 
lopped  ? — 1  believe  it  was  on  the  8tb  of  Ja- 
nuary ;  there  were  Edward  Allen,  Giles 
Knight,  and  John  Larney,  that  lopped  them. 

Was  the  casement  open  or  shut  P— I  opened 
it  myself  at  that  time. 

Did  any  thing  pass  between  you  and  them  ? 
There  were  words  passed,  but  I  cannot  tell 
what  the  conversation  was. 

Cross-examined  by  Mr.  Nares, 

Have  von  lived  at  this  boose  of  your  mo- 
ther's all  your  life-time  P — I  was  bred  up 
there,  and  lived  there  some  time,  not  tbe 
greatest  part  of  my  life. 

How  long  haveyoubeen  absent fien  thenoef 
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—I  bare  been  five  or  nx  yean  from  it,  and 
nerer  taw  my  mother's  bouse  io  the  time. 

Hoir  came  yoa  to  be  at  home  at  this  time  P 
—I  was  oat  of  place,  and  so  came  home. 

How  long  bad  yoa  been  at  home  before  the 
gypsies  came  there? — I  believe  about  a  year 
sod  a  half,  or  two  years. 

How  do  yoa  get  year  living  P — I  go  out  to 
get  mv  bread,  to  work  in  the  country,  some- 
times  narrest-work ;  I  have  no  family  affair 
with  my  mother ;  I  ased  to  be  in  the  family, 
when  I  was  not  engaged  another  way. 

Do  yoo  remember  what  quantity  of  hay 
your  mother  had  at  this  time  P— There  was  a 
gmt^ieal  of  it ;  I  believe,  not  a  kwd. 

Had  she  any  other  hajr  for  her  horse? — No, 
she  bad  not;  it  was  carried  to  the  horse  from 
tine  to  time. 

How  much  hay  might  there  be  when  Natos 
by  there  ?— There  was  a  great  deal. 

Can't  you  tell  any  thing  of  this  conversa- 
tion between  these  men  and  youP— I  cannot. 

Did  you  begin,  or  they?~I  don't  know 
whether  Virtue  Hall  began,  or  who. 

Who  conversed  with  them  most?— I  said 
isme  things,  but  can't  teU  what ;  I  don't  pre* 
tend  to  say  one  word  that  passed. 

Did  they  begin  with  you  or  you  with  them? 
—I  can't  tell  who  begun. 

Were  they  acquaintance  of  yours?-— Ed- 
ward  Allen  went  to  school  with  me. 

What  sort  of  trees  were  they  P^They  are 
great  high  trees. 

Which  lopped  the  tree  P— Giles  Knight ; 
they  were  not  all  at  work  at  the  same  time; 
my  mother  gave  them  a  full  pot  to  lop  the  tree ; 
I  Mw  them  Brink  it. 

Who  had  tbe  lop  P— Lam^  had  the  lop. 

Whose  trees  were  they  P— They  are  Richard 
Allen's  trees ;  they  only  cut  off  some  part  that 
boog  over  the  place. 

How  much  in  quantity  was  cut  off? — I  can't 
tell ;  1  thought  there  was  a  faggot,  but  1  did 
not  see  Lamey  make  it  up ;  I  saw  him  go  by 
with  some  of  it. 

Were  these  people  sent  there  on  purpose  ? — 
Mo ;  two  were  hedging  round  the  fields. 

What  did  the  others  do,  while  Knight  lopped 
the  tree  ?— They  stood  on  the  ground,  and 
looked  on. 

How  did  Virtue  Hall  and  you  stand,  by  the 
«de  of  each  other  at  the  window  P— Virtue 
Ball  looked  over  my  shoulder. 

Could  tbe  men  see  you  both?-- Yes,  8ir; 
hat  I  was  the  principal  person  that  was  looking 
out  at  tbe  window. 

Was  there  any  other  window  in  the  house 
that  looked  towards  that  part?— No,  not  di- 
nctly ;  there  is  one,  hut  it  stands  shinting. 

By  Mr.  Recorder, 

Were  yon  present  when  the  gypsey,  her  son 
and  daughter,  and  your  mother,  were  taken 
npP-Yes,  I  was. 

Were  you  present  when  Elizabeth  Canning 
was  brought  there  P^-I  was  then  shut  op  in  tbe 
FukmrwilhaMothen. 


Do  yoa  remember  Elizabeth  Canning  being 
brought  into  the  parlour  P— I  do.* 

Recollect  what  passed  there.— She  swore  to 
the  gypsey- woman,  and  did  not  see  her  face. 

Are  you  sure  of  that  P — She  had  never  seen 
her  face ;  she  swore  to  her  before  she  saw  her 
face  ;  I  am  sure  of  it. 

What  did  the  gypsey- woman  say  upon  that? 
—The  poor  woman  did  not  know  it  was  she 
that  she  swore  to,  till  her  daughter  Lucy  said. 
Mother,  she  swears  you  cut  off  her  stays :  then 
the  g^ypsey  got  up  and  said.  Look,  madam,  don^t 
say  It  is  me  that  cut  off  your  stays ;  and  pushed 
up  her  hat ;  look,  for  God's  sake,  and  don't  swear 
to  me  ;  don't  say  it  is  me,  for  I  am  innocent-; 
or  to  that  purpose ;  I  may  not  repeat  directly 
the  words  m  particular. 

Did  she  say  where  she  was  at  that  time  ?-* 
No,  she  did  not,  but  Geoige  did  ;  but  what  he 
said,  I  canH  tell. 

Can  you  describe  in  what  sort  of  a  postnie 
the  gypsey  sat,  when  Canning  came  into  the 
parlour? — She  was  sat  with.ber  pipe  in  her 
mouth,  by  the  fire -side,  with  a  bat  and  ckiak 
on;  with  her  hand  upon  her  knee. 

Upon  your  oath,  whether  Elizabeth  Cannin^^ 
could  see  her  face  at  that  time  P— She  could 
not. 

Did  she  give  anjr  reason,  why  she  desired 
her  not  to  swear  against  her  ?—• -1  did  not  hear 
any  reason ;  afWr  she  swore  to  her,  then  she 
shewed  herself,  and  pushed  her  hat  up. 

By  Mr.  Nare$. 

Had  Elizabeth  Canning  seen  yoor  mother's 
face  before  the  time  she  spoke  to  the  gypsey  P 
---Yes,  Sir;  yes,  in  the  room. 

Did  she  charge  yoor  mother  P—filo,  she  did 
not. 

Did  she  pitch  upon  the  gypaey  of  her  owa 
accord?--!  donH  know  wnether  she  did  or 
no. 

Did  you  bear  any  body  iell  her  to  pitch  opoa  / 
her?— No,  I  did  not. 

How  came  you  not  to  be  examined  upon  the 
trial  of  your  mother?-— I  was  not  subpoenaed 
up ;  I  have  but  two  subpcenaes,  one  before  the 
grand  jury,  and  tbe  other  here. 

Recorder.  What  was  the  reason  yoa  were  iMi 
subpoenaed  upon  your  mother's  trial  P 

nomit,  I  was  not ;  I  know  not  the  i 


John  Lamey  sworn. 

J.  Larn^,  T  am  husband  to  Mary  Laney  ; 
1  live  at  Eufield  at  the  two  bridges ;  I  ami  a 
bricklayer.  I  was  along  with  £dward  Alien 
and  Giles  Knight,  near  tbe  house  of  Susannah 
Wells,  January  8, 1763.  Giles  Knight  lopped 
a  tree ;  he  told  me,  if  1  would  oome  over,  I 
should  have  the  lops :  when  we  were  there, 
Edward  Allen  flung  some  dust  into  the  windoir 
of  the  workshop  near  tbe  trees,  to  Sal  Howit 
and  Virtue  Hall,  who  were  witbin-fiide. 

Mr.  Gotccyne,  In  what  position  did  they 
stand?— JLomey.  Sal  Howit  looked  over  Virtue 
Hall's  head. 

WhalcoAfenation  piMed  upon  this?— Upon 
% 
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siy'vrord,  I  can't  tell;  therewere  wonbDWed, 
but  I  don't  believe  there  were  many ;  wnen  be 
batted  tbe  dint  in,  they  bid  him  be  euy. 

Where  was  Koigbt  at  tbe  time  P— He  was 
ibeD  w  tbe  tree,  and  I  etood  iipoo  tbe  gronnd 
kj  the  tree. 

How  looflT  did  yoo  talk  to  tbam  tbroo|^  the 
wiadeW  ?«— It  migm  be  tbe  value  of  tea  ououtef . 

Did  they  both  hwk  out  at  tbe  window  at  the 
adme  tima  ?— Th^  did,  and  kept  taHuag  to  «s. 

Who  bad  tbe  boagbaof  thia  ttttf^Mn. 
Wella. 

Who  earned  tben  to  berf— 1  doB*t  know  ; 
1  believe  they  were  flung  over  tbe  hedge  to 
ber;  I  bad  tbe  ami,  and  the  tbe  amail  lop. 

What  did  you  do  with  them  P— 1  cairieil 
fhem  home,  and  we  bunt  tbem :  we  bad  half 
a  dosen  or  a  full  pot  of  beer  fer  lopping  tbe 
tree;  I  don't  know  which. 

Who  do  these  traea  beloog  toP^They  bdong 
to  Richard  Allen.  This  wmdow  looka  mto  the 
loom  nroperly  called  tbe  workshop. 

Is  there  ever  another  window  tfaat  looka  the 


upon 


way  an  tUs  does  P— There  is  one  above 
tbe  stairs  going  into  tbe  garret,  that  bn- 
hinffatotbehonscr. 

Are  yon  snre  it  was  not  that  window  at  tbe 
garret  stairs,  that  these  two  women  were  look- 
ing ont  atP— 1  am  very  sure  it  was  not. 

Nor  a  oeUar  window  ?*-No,  it  was  not 
There  were  three  other  wmdows  in  the  work- 
shop, and  I  plaistered  them  up,  and  left  two, 
one  at  the  north  end,  and  the  other  at  the  east, 
that  they  looked  out  at. 

What  was  this  room  built  for  P— It  was  built 
for  a  carpenter's  shop.  Mrs.  Wells's  first  hus- 
band was  a  carpenter. 

How  Imr  was  this  cast  window  from  the 
ground,  that  thev  were  looking  out  at  P — I  be- 
lieve it  may  be  about  seven  or  «ght  ibot. 

In  what  condition  is  the  waUP-^lt  is  lath 
and  plaister,  very  Alight;  there  are  a  great 
laany  holes  in  it ;  that  part  towards  the  south 
you  mi^t  shake  down  with  your  hand. 

Was  It  in  that  condition  at  the  time  you  were 
lopping  the  treeP-*I  can't  say  that,  because 
pmle  have  been  np  m  it,  and  beating  it  about. 

Were  there  ao  many  hdea  in  it,  when  you 
were  topping  tbe  tree,  as  there  are  nowP— 
There  were  not ;  but  I  did  not  much  mind  it. 

Which  is  the  tallest  of  the  two,  Virtue  Hall, 
or  Sareb  HoiritP-rSarifa  Howit,  it  may  be,  by 
two  inchea. 

Recollect,  as  well  as  you  can,  whether  you 
can  positively  say,  who  was  the  undermost,  and 
who  tbe  uppermost  ?— To  the  best  or  my  know- 
iidga,  Virtae  Hall  stood  nearest. 

Crosa-ezamined  by  Mr.  Willi§mt. 

Whereabouts  da  yon  live  P— I  live  opposite 
Wells's  house. 

-    Have  yoo  been  much  at  ber  house  P— I  have 
«ften,  and  all  over  ber  boose. 

When  was  it  you  were  lopping  tbe  trees  P— 
On  tbe  eth  of  Jannaty  i  1  believe  on  a  Monday. 

Prey,  bow  came  you  to  be  so  particular  as 
'Mfln  ItaHP-^BcCMMfttbo  arms  of  the  trees 


that  I  carried  home  set  my  chimney  on  fire  on 
the  lOih,  and  1  christened  my  «bild  on  tbe  l«th, 
and  Mrs.  Wells  waa  at  my  bouse  at  the  cfaris- 
teniog. 

What  qoantitv  of  this  lop  might  you  have  P 
—About  half  a  doKen  pretty  large  sticks,  r"^-' 


as  big  as  my  wrist.  Knight  was  busy  there, 
and  came  and  begged  a  little  small-beer,  and 
said,  if  I  would  come,  he'd  gire  roe  tbe  lofi. 

Had  yon  seen  Virtue  Hall  or  Howit  that 
day  before  P-^I  cau'tsay ;  I  may  forget,  if  I 
*had. 

Were  you  at  tbe  tree  before  they  were  at  the 
window  P-'Tbey  came  there  partly  as  aoon  as 
we. 

Did  they  continae  there  till  y  eu  had  done  P-« 
They  did  partly. 

How  long  might  you  be  there  in  nil  P— It 
niffht  be  about  ten  minutes. 

Can  you  recolleci  what  was  said  at  flingmg 
tbe  dirt  up  P-^I  believe  she  said,  Don't,  you'U 
break  the  windows. 

Who  stood  foremost  P^They  stood  both  to« 
getber. 

Did  they  stand  abreast  of  each  otherP--No, 
tbe  wudow  is  not  big  enough.  Virtue  Hall 
looked  under  Sal's  breast,  and  Sal  atood  over 
tbe  shoulder  of  Virtue  Hall. 

Does  that  window  upon  tbe  stair-eaaa  feok 
upon  tbe  trees  P-^It  does. 

Is  it  direetly  over  the  other  window  P— No,  it 
b  partly  over  it. 

Are  you  sore  they  looked  oat  at  tbe  lower 
window  .'—I  am  positive  of  that. 

When  was  the  first  time  you  gave  this  ac- 
count you  have  given  here,  about  your  havin| 
spoke  to  these  women  on  tbe  8th  of  Januaiy  r 
—1  never  was  swora  before. 

Do  you  remember  tbe  trial  of  tbe  gypwy  ?— 
I  do. 

When  yoo  heard  of  that,  what  did  yon  any 
about  Canning's  being  confined  in  that  room  P 
Did  you  ever  jay  it  was  true  or  false  P— I  men- 
tioned several  times  tbe  circumstances  of  tbe 
women  looking  out  at  the.window. 

To  whom  P-»To  different  people. 

Did  ybu  then  menthm  tbe  day  P— Yes,  th*' 
8th  of  January. 

Did  you  ever  mention  it  befi>re  Mary  Squires 
W88  tried  P— Yes. 

To  many  personsP— Yes. 

Why  were  you  not  subpcsnaed  up?— My 
wife  was.  1  did  not  know  it  was  very  material 
to  give  an  account  of  it ;  and  did  not  think 
proper  to  put  myself  forward,  and  I  waa  oblig- 
ed to  get  my  bread  another  way. 

Who  was  in  tbe  treeP— Giles  Knigbt.  I 
was  right  agaust  tbe  tree  on  tbe  ground. 

What  year  were  these  other  windows  plais- 
tered op  in  P— In  the  year  1750;  the  date  of 
tbe  year  is  there ;   I  put  tbe  stones  up  myself. 

You  say  tbe  south-side  is  very  rotten ; 
bow  waa  it  when  you  were  lopping  tbe  treea  P 
—I  did  not  see  it  tben,  the  hedge  parted  us. 

When  was  tbe  first  time  yoa  saw  Mary 

Suiies  P— Tbe  Saturday  before  she  wasfetcb- 
away 9  and  never  before  to  my  knowledge. 
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Giiti  KnigM  sworo. 

G.  Kn^hi.  I  live  at  Eofield,  and  bare  these 
Ibrty-two  years.     1  am  a  gardener  by  trade. 

Mr.  Dtfvy.  How  far  do  you  live  from  Mrs. 
Wetta's  bouse?— G.  Knight.  About  a  mile  and 
•  half;  1  was  hedg;tng  Dear  bev  boose ;  I 
lopped  some  boughs  off  a  tree,  within  about  a 
couple  of  yards  from  her  bouse,  at  the  north 
coraer,  near  a  window. 

Is  there  a  window  in  the  garret  of  that  house  f 
^Yes,  there  is. 

Were  you  ever  in  the  garret  P— No. 

Did  you  see  any  body  looking  out  at  that 
window,  when  you  was  lopping  the  tice?->« 
No,  bat  I  did  out  of  a  window  below  Liiat ;  they 
were  Virtue  Hall  and  Sarah  Uowit. 

What  room  do  theytcall  that,  at  the  window 
of  which  you  saw  these  women?-~I  do  not 
know ;  the  window  is  about  ten  feet  high* 

Who  were  with  you?-*-John  Larney  and 
Edward  Allen  were. 

Did  Virtue  Hall  and  Sarah  Howit  both  look 
ODt  toi(ether  ? — Yes,  Sarah  Howit  was  looking 
sver  Virtue  Hull. 

Had  you  nay  coDTersatioD  with  them?— I 
had  aot :  I  believe  Edward  Allen  spoke  to  tbem. 

Did  Tou  hear  the  women  speak  ?— I  did  s 
bat  dort  know  what  they  said  ;  I  think  Allen 
throwed  a  oouple  o(  clods  of  dirt  in  to  them. 

Where  did  be  stand?— Just  against  the 
wiadow. 

Who  had  the  lops  of  the  tree  ?-~I  gave  it  to 
John  Larney  ;  be  had  the  biggest,  I  don't 
koow  who  bad  the  rest.  AJIen  was  at  work 
with  me  thai  day  hedging  in  the  field  for  one 
Mr.  Allen. 

Did  you  see  Mrs.  Wells  at  thattime  ?-*Yes ; 
we  had  aome  beer  from  Cantril's;  mother 
Wells  paid  for  it. 

When  waB  this  ?— This  was  on  the  8tb  of 
Jaouaiy. 

How  do  you  know  it  to  be  preciseW  on  the 
8th  of  January  ? — Because  it  was  on  the  Mon- 
day after  Old  Christmas-day. 

What  led  you  to  take  particular  notiee  ofthe 
time?— Aks.  Picket  had  a  cart,  loaded  with 
ohalk,  broke  down  on  Old  Christmas- day, 
hot  it  came  home  that  day. 

Have  yon  seen  any  of  the  other  witnesues 
«Bce  they  have  been  examined  ?-*-No,  I  have 
seen  none  of  them. 

What  time  of  the  day  was  it,  when  the  two 
women  were  looking  out  at  the  window  ?— It 
Was  in  tbe  morning,  I  believe,  or  some  time  iu 
Ibe  forenoon. 

Do  you  renaember  the  trial  ofthe  oTd  gypsey 
here  ?— Yes,  I  was  here :  I  was  suhptBoaed  on 
Bother  Wells's  side. 

What  prevented  your  appearing  in  court  as 
a  witness  P-^Because  I  was  not  called  :  I  was 
m  the  yard. 

Was  it  m  jrour  power  to  have  come  is,  if 
jrou  had  a  nmd?— I  did  not  know  for  that: 
I  did  not  know  the  way  of  it. 

Were  you  ever  a  witness  in  any  cause  before 
now  ?— No,  1  never  wss,  till  I  went  before  the 
gmndjury  upon  this. 


How  large  was  that  window,  at  which  the 
women  were  looking  out?— I  believe  bi^^ 
enough  for  me  to  get  out  a^ 

How  big  is  the  garret  window?— That  it 
bigger  than  this  below. 

Is  the  garret  window  in  a  direct  line  over  the 
other  ?— I  don't  know  that 

Cross-examined  by  Mr.  Iforton. 

Was  that  directly  over  the  other  window  ?— 
No;  that  above  was  directly  over  against  the 
tree  I  lopped. 

How  many  boughs  did  you  lop  off  ?— Six  ot 
seven. 

Who  had  it  ? — John  Larney. 

What  wood  was  it?— It  was  elm. 

Mr.  Morion,  Should  you  have  been  aftaid 
of  setting  your  chimney  on  fire  with  it  ? 

Mr.  Davy.  What  weather  was  it f-^JTii^Af. 
It  was  frosty  weather. 

Edtpard  Alien  sworn. 

E.  Allen.  I  live  at  Enfield  high-way. 

Mr.  Willes,  What  business  do  you  follow  ? 
•— £.  Allen,  I  am  a  oostermonger ;  I  go  a 
hedging  and  ditehmg:  Richard  Allen  is  mj 
broUier:  he  has  a  field  near  mother  Welled 
house:  Giles  Knight  and  I  were  stoppmg  the 
gaps  round  it  on  ttie  8tb  of  January :  there  it 
a  tree  that  hangs  over  a  lane  by  her  bouses 
we  cut  some  boughs  off  it ;  John  Larney  was 
there ;  he  came  to  have  the  biggest  of  the 
wood,  which  he  hsd,  and  the  rsst  was  thrown 
over  to  mother  Wells's.  She  gave  us  a  full 
pot  of  beer  for  doing  it  The  beer  was  fetebed 
from  Mr.  Cantril's.  At  the  time  Giles  Knight 
lopped  the  tree,  I  saw  Virtue  Hall  and  Sarah 
Howit  looking  out  at  a  little  window ;  I  tossed 
op  several  churopa  of  dirt  to  them ;  the  place 
they  were  m  was  a  sort  of  a  kantooy  on  tbt 
back  part  of  the  bouse. 

How  high  is  that  window  from  the  ground  f 
—It  may  be  about  ten  feet  to  the  bottom  of  thn 
window. 

Do  yon  remember  what  words  passed  be- 
tween vou  ? — No,  I  do  not. 

Is  there  ever  another  window  belonging  to 
that  house,  which  looks  out  as  that  does  ? — 
There  is  one  at  the  top  of  the  house  partly^ 
that  may  be  twenty  foot  above  the  other,  wbertt 
tb^were. 

Were  you  ever  in  this  room  in  the  leanbMK? 
*— Yes,  I  have  twice  since  Ihia  talk  of  the  girl'ii 
being  confined  there. 

What  sort  of  a  room  is  it?— It  is  a  kmff 
room,  with  some  hay  and  stuff  in  it. 

Do  you  remember  the  trial  of  Squires  and 
mother  Wells?— I  do. 

How  came  you  not  to  come  up  then,  and 

r've  evidence?— I  was  not  ordered  to  oome  ; 
bad  no  subpmna. 

When  did  yon  first  tell  this  dreumstance  of 
lop^oing  the  tree  ?— I  told  it,  when  I  #as  asked 
the  question. 

H  ave  jrou  mentioned  these  ciicumstsno^ 
before  Sgnires'atrial  ?— I  bare  savsnl  tioMS. 
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Cron-ezamined  by  Mr.  Naret, 
Were  they  both  at  the   window  P— They 


Cao't  you  remember  whit  passed  betweeo 
you  P^Upoo  my  word,  1  do  not  koow. 

Had  she  said  any  thin^  to  you  to  provoke 
you  to  throw  dirt  P — No ;  we  did  oot  throw  it 
m  malice. 

Were  you  acquainted  with  them  before  ?«-I 
was. 

How  did  they  stand  at  the  window  ? — ^They 
^tood  one  by  the  side  of  the  other. 

Did  you  see  Squires  and  Wells  taken  away  P 
—1  did ;  J  saw  them  get  into  the  cart. 

Did  you  mention  this  of  seeing  them  at  the 
window  then  P — I  did. 

'  To  whomP — I  cannot  tell  to  what  person 
l^ariicularly ;  it  was  to  seTeral  that  were  in  the 
room. 

Did  you  go  before  justice  Tashmaker  P — No, 
I  did  not. 

Recorder.'  Did  you  hear  at  that  time,  that 
Elizabeth  Canning  was  so  long  in  that  room  P 
-^E,  Alien.  I  did. 

Recorder.    Wek«  you  not  surprised,  when 

rou  heard  she  was  confined  (here  P — E.  Allen. 
was  surprised ;  and  said,  if  she  was  there,  I 
thooght  we  should  have  heard  something  of 
ber ;  and  If  I  had,  I  should  presently  hare 
fetched  her  out. 

Mr.  Nare$»  Whether,  at  the  time  you  heard 
Canning  had  said  she  was  confined  in  that 
room,  from  the  1st  of  January  to  the  time  of  her 
making  her  escape,  did  you  tell  this  story,  that 
you  had  been  at  the  window  lopping  a  tree  P— 
£.  Allen.  Yes,  I  did. 

John  CantrH  6Wom. 

Cantril,  I  lire  not  above  a  hundred  yards 
from  WeiU's  bouse;  I  keep  a  public- boose: 
Giles  Knight  and  Edward  Allen  came  to  my 
house  on  Monday  the  8th  of  January ;  they 
■aid  they  bad  done  but  an  iudifferent  day's 
work,  for  they  bad  been  at  play  with  mother 
WeUs's  daughter,  out  at  the  back  window, 
throwing  clods  of  dirt  in  at  the  casement,  and 
they  bad  been  lopping  of  trees,  and  a- hedging. 

Mr.  Gatcoyne.  What  is  your  reason  for 
being  particular  to  the  day  P — Cantril.  They 
«ame  to  breakfast ;  they  wanted  to  know  if  I 
had  got  any  small  meat ;  I  said,  I  should  roast 
a  large  piece  on  the  morrow,  which  I  did,  it 
being  the  9tb ;  I  seldom  roast  less  than  five 
atope,  to  give  to  my  customers  for  Christmas 
beef:  I  have  done  it  for  years :  mother  Weils 
used  to  boy  her  liquor  of  me  sometimea. 

When  did  yoo  first  see  the  old  gypsey  P— I 
never  saw  her  till  that  morning  she  was  taken 
op  ;  then  she  caow  into  my  house  to  light  her 

Cpe :  I  think  I  saw  her  son  the  Wednesday 
fore  that;  he  came  into  my  house  very 
abaiply,  and  said.  Let's  have  a  halfpennyworth 
ofpn. 

Had  you  ever  seen  him  before  P—No,  nor 
^bot  once  since. 
*Do  you  know  any  thing  about  any  bty  of 


Mrs.  Wells's  P— I  saw  the  hay  loaded  in  the 
field  where  it  (powed,  by  the  New- Hirer  side ; 
1  was  then  a- fashing,  and  I  saw  it  unhiaded  at 
this  very  window,  that  this  young  woman  aays 
she  §^t  out  at.  [Pe  looks  at  the  model.]  | 
That  is  the  window  at  the  end  of  it 

What  hay-harvest  was  this  bay  brooght  io  f 
—It  was  the  bay-harvest  before  the  laat. 

Do  yoaknow  the  stable  P— I  do  very  well. 

Is  there  a  loft  over  that  P— Yes,  there  is. 

Can  you  assign  any  reason,  why  the  hay 
I  used  to  I 


was  not  put  up  there  ?— There  \ 
bargemen  and  others,  that  would  rob  her  when 
she  put  the  hay  there,  therefore  she  pot  it  io 
this  place  to  prevent  that. 

Cross-examined  by  Mr.  WilUami. 

How  many  loads  did  you  see  baded  P — 1 
saw  but  one  load ;  it  was  a  little  cart,  and  ono 
horse  to  draw  it. 

Had  she  a  horse  P— She  had ;  but  it  was  the 
man's  horse  that  drawed  his  cart,  to  the  best  ci 
my  memory. 

How  much  hay  might  there  be  of  itP-^It  is 
possible  there  might  be  half  a  score  trasses. 

What  sort  of  a  window  is  it,  that  they  put 
the  hay  in  at  P — One  part  of  it  was  glass,  and 
the  other  boarded  over. 

Was  it  so  when  they  were  pitching  the  haj 
in  P — 1  can't  say  bow  it  was  then. 

Was  the  board  on  the  side  of  the  glaao, 
or  over  it,  or  under,  it  P— One  half  to  the  up- 
right in  the  middle  was  boarded,  the  other  side 
glass,  to  the  best  of  my  memory. 

Mr.  Davy.  Did  you  know  Natus  and  bia 
wife?— Can^ri/.  I  did ;  they  used  to  lodge  at 
Mrs.  Wells's ;  bi|t  I  can't  say  how  long;  but  I 
think  they  had  been  there  backwards  and  for- 
wards, aliout  three  months ;  the  woman  used 
to  come  to  our  house  for  gin. 

Do  yoo  know  in  which  room  they  lay  ?^ 
No,  I  do  not 

Ezra  Whiffin  sworn. 

Whijffin.  I  live  at  the  White-Hart  and  Crown 
at  Enfield- Wash,  a  public-house:  I  was  told 
by  a  glazier,  be  knowing  I  wanted  some  irons  to 
a  sign,  that  Susannah  Wells  had  a  sign  sawed 
down  in  the  rebellion  time,  and  she  had  the 
irons  to  dispose  of;  1  went  to  her  house  oo  the 
18tb  of  January  1753,  and  asked  her ;  ahe  said, 
ahe  could  find  them ;  she  and  I  went  together 
through  the  kitchen  into  a  room  called  the  lom- 
ber-rooro ;  it  had  formerljr  been  a  workabop,  or 
a  shuffle-board  room ;  it  is  a  long  room ;  it  is 
about  seven  or  eight  atepa  up  out  of  the 
kitchen. 

Mr.  Davy.  Did  you  take  any  notioe  what 
was  in  the  nMm  f-^Whiffin.  I  can't  say  I  did  ; 
but  Judith  Natus  was  in  bed  in  that  room  upon 
some  bay,  with  a  sheet  over  it.  The  bed  was 
on  the  right  baud  goioff  in.  As  we  were  look- 
ing about  for  the  irons,  Mrs.  Wells  said.  Now  I 
recollect  myself,  it  lies  under  the  feet  of  thia 
poor  creature's  bed:  we  looked  and  found  them 
in  a  piece  of  wood  there.  Then  Fortune  Na- 
tus's  wife  raiiMi  heraelf  up  opoa  h^r  tlbow,aBd 


417] 


Jar  WJfii  and  Comift  Perjury, 


A.  D.  1754. 


[418 


taid,  Wblkl  are  you  iroiog  to  do,  or  What  are 
Toa  about?  Mra.  Wells  said,  We  are  only 
noking  for  a  piece  of  wood.  1  took  it,  and  set 
it  apon  an  eud,  and  said,  Well,  girl,  what  must 
you  have?  she  said,  1  will  ootsell  the  wood,  it 
IS  of  use  to  this  poor  creature's  bed  ;  the  irons 
ril  have  a  shilliog  for :  i  gave  it  her  directly, 
aod  said,  I  have  a  son  below  stairs,  if  you'll 
let  him  take- it  bodie,  and  take  the  irons  out, 
be  shall  briog  the  woo<l  again ;  he  took  it,  and 
carrieil  it  home,  and  took  the  hooks  out  'and 
carried  the  wood  back  again,  and  there  it  is 
now. 

What  are  the  circonostanees  by  which  you 
recollect  the  time?—!  owed  Mr.  Prosser,  a 
brewer^  at  the  White  Lyon,  Ratcliff- Highway, 
11/.  7f.  aod  on  the  8th  of  January,  Alexander 
Livingstone  joined  in  a  note  with  roe ;  it  .was 
upon  deroaod ;  but  he  gave  roe  soroe  time  to 
pay  it,  and  1  was  going  to  borrow  five  guineas, 
to  enable  me  to  pay  it,  of  Robert  Mitcharo,  at 
the  Gkibe  at  Wormleigh ;  so  1  went  directly 
there,  as  sooo  as  J  had  sent  my  son  home  with 
the  wood  to  take  the  irons  out;  but  he  was 
gone  to  Cambridge ;  so  I  came  back  and  went 
to  London  that  «ame  day,  and  carried  what  mo- 
ney I  had ;  aod  that  satisfied  the  person,  and 
io  about  three  weeks  time  1  p4id  the  remain- 
der. 

To  whom  was  the  note  made  payable? — To 
BomarLovit,  at  the  Iron-Gate,  Toirer- Hill; 
be  is  an  officer,  he  arrested  me  on  the  8ih  of 
January,  on  Mr.  Prossfr^s  suit.  • 

Are  you  sure  this  was  on  the  8th  of  January  P 
—As  1  hope  to  be  saved,  that  was  the  day ;  1 
have  the  note  here. 

Produce  it  (which  he  did,  and  the  note  was 
read);  Alexander  Livingstone  aod  I  signed 
this  the  day  it  bears  date. 

Who  was  in  the  room  at  that  time  besides 
Mrs.  Wells,  Judith  Natus,  and  you?— Nobody 
else  as  I  Icnow  of. 

Did  you  look  about  the  room? — I  did,  and 
saw  nobody  else ;  I  removed  some  of  the  hay, 
and  should  have  removed  a  great  deal  more, 
had  ahe  not  found  it. 

A  great  deal  of  hav !  bow  much  was  there  ? 
•^1  believe  there  might  be  five  hundred  weight, 
that  is,  ten  trusses ;  the  top  of  it  lay  as  high 
as  1  oould  reach. 

Cross-examined  by  Mr.  Morton. 

What  is  the  glazier's  name?— William  Met^ 
ealf;  he  painted  my  sign,  that  is,  only  the 
Crown. 

Was  it  put  up  in  January  ? — No,  it  was  not 
Dotil  February. 

When  did  he  mention  these  sign- irons  to 
you  ? — I  don't  remember  that ;  but  it  was  be- 
tore  the  18th  of  January.   . 
.  When  was  yoorsign  brought  home? — I  don't 
know  whether  it  was  in  January  or  February. 

Did  he  mention  these  irons  before  the  sign 
was  brought  home? — Mv  sign  stood  in  my 
house  a  month,  i  believe,  before  it  was  put  up ; 
so  1  cannot  tell  whether  it  was  before  or  after. 

What  time  did  you  kaep  Christmu  ?— I 
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went  by  the  New  Stile,  for  I  dropped  the  Old 
Stile,  and  hope  all  other  people  did. 

What  day  of  the  week  was  the  18th  of  Ja- 
nuary ?— It  WHS  on  a  Thursday. 

Coutt,  Consider  that.— £.  Whiffin.  My  lord, 
it  is  true. 

Mr.  Morton.  Do  you  know  Mr.  Harring- 
ton ?— £.  Whiffin,    ]  do. 

Had  you  ever  any  talk  with  him  about  this 
matter  ? — 1  talked  with  him  about  the  time  I 
was  in  this  room. 

When  did  you  talk  with  him? — 1  don't  know 
the  time ;  but  it  was  not  my  business  to  tell 
every  body  what  1  knew,  but  1  answered  him 
as  1  thought  proper. 

Don't  you  know  what  week  it  was  when  you 
talked  with  him?— No,  I  do  not;  I  don't 
know  within  a  week  or  a  fortnight  of  the  time ; 
he  asked  roe  abundance  of  questions,  and  I  was 
not  in  a  mind  to  resolve  him ;  1  thought  he 
was  not  a  proper  man  to  ask  roe  questions,  and 
1  answered  him  just  as  I  pleased. 

■What  month  was  it  in  ? — I  do  not  know. 

What  year  was  it  in  ?— It  was  some  time  in 
the  year  1753. 

How  long  is  it  ago?— It  is  above  a  year 
ago. 

Were  you  asked  by  any  body,  whether  you 
could  fix  the  time  you  went  into  the  room  ? — I 
don't  remember  any  body  asked  me  that ;  but 
if  they  did,  it  was  a  silly  question- 

What  were  you  asked  by  Mr.  Harrington?— 
He  talked  a  great  deal  more  than  whattiecame 
him :  he  asked  me,  what  day  of  the  year  ?  I 
told  him  it  was  the  18*  h  of  January,  and  I 
never  told  any  body  any  time  else. 

Are  you  sure  of  that  ? — I  am. 

Did  you  say  any  thing  of  seeing  any  body 
else  in  the  room  at  that  time  ? — 1  don't  know 
whether  1  did  or  nut. 

Or  that  Judith  Natut  was  in  the  room?—! 
might. 

Did  he  ask  you,  if  you  saw  the  woman's 
face?— I  told  him,  1  did  not  force  my  discoiurte 
to  him ;  I  told  him,  I  saw  Judith  Natus  in  bed  ; 
be  asked  several  questions,  but  f  resolved  hina 
no  farther ;  f  said,  I  saw  her  face,  and  that  I 
knew  her  plainly. 

Were  yoii  asked  whether  she  spoke  to  you  ? 
—No,  I  don't  remember  that. 

Do  you  remember  you  said  yon  did  not 
hear  lier  speak  ?— No,  I  don't  remember  that 

Were  you  at  the  trial  of  Mary  Squires?—! 
was  subpoenaed  up,  but  was  hot  admitted  in. 

Did  you  try  to  come  in  ?-  There  was  a  con- 
stable in  the  yard  that  denied  my  coming  into 
the  yard  for  a  good  while,  and  so  he  did  For- 
tune Natus's  wife  a  good  while. 

Were  you  present  when  they  were  denied  ^ 
— Iivasnot. 

Have  you  been  examined  before?— I  have 
been  examined  by  my  lord- may  or,  and  gave 
the  same  account  as  now. 

Mr.  Dav}f.    Look  at  the  prisoner ;    did  yoa 
oversee  her  before  ?--«£«  Whiffin.  No,  I  never 
saw  her  face  before  in  my  lite,  as  I  know  of. 
'  Up<m  your  oatby  do  you  believe  she  was  in 
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that  room  f-^Upoo  my  oath,  I  did  not  tee  her 
ID  the  room. 

Upon  your  oath,  is  she  the  woman  that  lay 
ID  that  bni  ?— Upofl  my  oath,  she  is  DOt ;  I 
Jiare  made  oath  of  that  iMefore. 

Juryman.  Where  did  yon  boy  the  sigfn  P 
— £.  Whiffin,  I  bouifht  it  of  Mrs.  Wells, 
but  it  was  a  grood  white  before ;  it  was  about 
three  weeks  before  Christmas  was  twel?e- 
moDths. 

Alexander  IMngstone  sworn. 

Mr.  Willes,  Look  at  this  note ;  is  this  your 
faand-writing  ? — Livingstone.  My  name  at  the 
bottom  is. 

WlieD  did  yon  sign  it  ?-^l  think  I  signed  it 
the  day  it  bears  date :  Ezra  Whifiin  signed  the 
same  day ;  he  was  then  arrested  by  Bomar 
Lovit. 

Was  there  anr  mention  made  of  dating  it  be* 
fore  or  after  ? — No,  Done. 

Who  wrote  the  body  of  the  note?— Bomar 
Lovit  did. 

Did  you  sign  it  the  same  day  it  was  drawn  ? 
—1  did,  at  the  house  of  Wbiffin  at  Enfield 
Wash  ;  I  was  a  boarder  with  him  then. 

How  long  after  Christmas  was  it  tfiat  yon 
signed  itP — It  was  signed  directly  after  it  was 
wrote,  the  day  it  bears  date ;  I  hare  no  reason 
to  believe  to  the  contrary.  (The  note  is  shewn 
to  the  Jury.) 

John  Whiffin  sworn. 

J.  Whiffin,  Ezra  Whiffin  is  my  father.  I 
bave  been  coachman  to  a  gentleman  at  Hert- 
ford ever  since  February  14, 1759  ;  before  that 
1  was  at  my  father's  from  old  Christmas- day  ; 
I  went  with  my  father  to  Mrs.  Wells's  house 
'  on  the  18th  of  January,  New  Stile;  he  was 
going  to  the  Globe  at  Wormleigh,  to  Mr. 
Ilitcham.  When  we  went  into  Mrs.  Wells's, 
she  was  gope  over  the  way ;  we  stayed  there 
till  she  came  in ;  then  my  father  and  she  went 
,mnd  fetched  that  piece  of  wood,  and  I  carried  it 
home,  and  took  the  hooks  out,  and  brought  the 
wood  back  to  her  house  again. 

fir.  GoBcoyne.  In  which  room  did  you  stay 
while  they  went  for  the  wood  ?— J.  Whiffin,  1 
atayed  in  the  first  room  on  the  left-band  side. 

Did  you  see  your  father  and  Mrs.  Wells  go 
into  that  room  where  that  wood  was  P— No ;  I 
did  not  go  out  of  the  room  where  I  was,  till 
they  .came  to  me  again. 

When  did  you  return  the  piece  of  wood 
•gain  ?— I  did  in  three  or  fi>ur  days. 

Did  yon  know  of  the  debt  your  father  owed 
^  Mr.  Prosser?-^!  did;  and  Mr.  Livingstona 
entered  his  hand  to  the  note  to  pay  it  to  Mr. 
Lovit. 

Cross-enmined  by  Mr.  Nare$. 

Were  yon  at  home  with  your  lather  fh)m 

^  the  old  Christooas-day,  totbe  14th  of  Febraary, 

1753  P-l  was.        ^  ^ 

Did  you  see  Mr.  Mctcalf  at  yoor  father's  in 
tliat  time  N^l  did. 

Dad  bepaint  a  sign  for  yoor  fitthcr  r-^'He  did. 
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When  was  that  brought  hone?— It  was 
brought  home  before  1  ifias  at  my  father's ;  I 
went  there  on  old  Christmas-day ;  it  stood 
then  in  the  parlour. 

Elizabeth  Long  sworn. 

E.  Long,  I  am  daughter  tfi  Mrs.  Wells ;  I 
have  been  a  married  woman  ;.  my  husband  is 
dead;  my  maiden  name  was  Wells;  I  used 
very  frequently,  every  day  in  the  year  1753,  to 
go  to  my  mother's;  1  hved  but  three  bousea 
from  her. 

Mr.  Da^y,  Were  you  at  her  bouse  in  tha 
month  of  January  in  that  year  ?— £.  Long.  I 
believe  I  was  there  every  day  in  that  month, 
and  all  over  the  house,  excepting  the  garrets. 

Who  lived  in  the  house  the  first  and  second 
weeks  of  January  P — My  mother,  and  my 
sister,  and  Virtue  Hall,  and  Fortune  Natus  and 
his  wife. 

When  did  you  see  Fortune  Natus  and  hia 
wife  there  f-^l  had  seen  them  there  from  before 
January ;  they  were  there,  tirou  first  to  las^ 
about  ten  weeks. 

Did  you  use  to  go  up  into  this  hay-loft?—* 
I  have  for  Judith  Natus,  for  her  to  come  la 
my  house  to  help  me  to  do  what  I  wanted  to 
be  done :  I  have  trequently  gone  into  that  roona 
to  her ;  she  used  to  lie  there ;  I  have  seen  her 
and  her  husband  in  bed  in  the  month  of  Ja* 
nnaiy  there. 

Did  you  ever  see  any  body  else  in  that  room| 
in  the  month  of  January  ? — No,  Sir. 

Look  at  that  young  woman  there  (meaning 
Elizabeth  Canning). — i  never  saw  her  there  ; 
she  never  was  at  my  mother's  house,  till  she 
came  down,  and  they  were  taken  up. 

Do  you  remember  the  furniture  of  that  room  f 
—Yes,  1  do ;  the  chimney  is  on  the  right  hand 
ffoing  up  stairs,  at  the  foot  of  Fortune  Na^is'a 

Was  there  a  grate  in  it?— No,  there  never 
was  in  this  world ;  I  have  remembered  it 
twenty-two  years ;  there  was  a  great  nest  of 
drawers,  three  women's  saddles,  and  a  man*a 
aaddle,  a  tub  that  my  mother  kept  her  chaff  in 
for  the  horse,  and  a  great  deal  of  hay,  and  a 
drawer  of  pollard  for  the  sow  and  pigs. 

Who  fed  the  horse,  sow  and  pi^,  during 
that  time?— I  know  I  went  in,  in  January,  to 
fetch  some  pollard  out  of  the  drawer  to  feed 
the  pigs ;  but  I  went  in  so  frequently,'  I  can't 
tell  the  particular  daya. 

Are  you  sore  there  were  three  women's 
saddles  and  a  man's  saddle  in  the  room  ?— In- 
deed, there  were. 

Look  at  this  pitcher.— It  looks  like  my  mo- 
ther's pitcher,  but  I  will  not  be  positive ;  she 
had  such  a  one  with  a  broken  mouth,  which 
she  used  every  day. 

Did  you  see  it  m  the  month  of  January?— 
Yea,  I  nave  seen  our  people  fetch  water  with  it 
in  January. 

Look  at  that  bed-gown.— I  never  saw  this 
in  my  life,  till  I  was  at  my  lord -mayor's-;  my 
modier,  my  sister,  nor  I,  never  wore  it;  it  m 
noae  bdooging  to  our  haily}  my  mother  has 
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nerer  a  bed-gown  as  I  koow  of;  there  was  no-    not  let 

body  at  my  mother's  bouse  had  a  bed-gown, 
that  I  am  sure  of. 

Look  at  this  handkerchief;  de-you  know  it? 
—No,  I  do  not;  I  neter  saw  that  till  at  my 
lord-mayor's* 

When  did  l^f  ary  Squires  come  to  your  mo- 
ther's house?— fiibe  came  on  a  Wednesday, 
and  was  there,  from  first  to  last,  a  week  and  a 
day,  before  she  was  taken  up,  which 'was  on  a 
Thursday. 

Had  yon  ever  seen  her  before?— No,  nefor 
10  my  life;  if  I  had,  I  must  bare  known  it; 
her  face  is  a  very  remarkable  one. 

00  you  reoDember  her  fiimily  that  came  with 
her?— There  were  two  daughters  and  a  son ; 
the  oKl  woman  called  one  Lucy,  the  other 
Polly,  and  the  son  George. 

Were  you  in  the  house  when  Elizabeth  Can- 
ning came  down  there  to  take  your  mother  up  ? 
•  -I  was  coming  out  of  the  fmrlour,  when  she 
was  carried  into  the  kitchen;  Thad  heard  a 
great  disturbance,  and  1  went  to  my  mother's 
boose,  after  the  gentlemen  were  got  there. 

Was  the  door  going  up  into  the  workshop 
opeo,  when  she  sat  upon  the  dresser?—!  think 
it  was. 

Was  she  removed  to  any  other  part  of  the 
kitebeo  ?— Never,  as  I  know  of. 

Did  any  body  ask  her,  if  she  knew  that 
room?— Not  as  i  heard ;  when  she  was  brought 
iato  the  parlour,  my  mother,  Mrs.  Squires, 
her  two  dauij^hters  and  son,  and  Virtue  Hall, 
Slid  my  sister,  were  sitting  round  the  fire ; 
•be  pointed  to  Mary  Squires,  and  said,  That  is 
Ibc  woman  that  cut  my  stays  off;  she  was 
sitting,  on  the  right  hand  of  the  cbimney- 
plaee. 

Could  yoa  see  Squires's  face  then  ?— The 
feotleaien  were  all  before  me;  I  could  not 
Me  her  face,  and  she  did  not  turn  her  face,  as 
Imw;  she  had  a  hat  and  ckiak  on,  and -a 
clout,  on  her  head,  instead  of  a  cap,  and  sat 
holding  her  bead  down. 

Wss  she  smokmg  a  pipe?— I  dan*t  tell  whe- 
ther she  was  or  not 

Did  she  sit  upright  ?— I  think  she  did  not ; 
ibe  is  not  an  upright  woman.  Canning  spoke 
twice  before  Mary  Squires  heard  her.  One  of 
ber  daughters  got  up,  (I  don't  know  which  it 
was)  and  said,  Mother,  the  young  woman  says 
you  cut  her  stays  offl  Then  she  got  op,  and 
■aid  to  the  young  woman,  Younff  woman  yon 
ire  mistaken ;  1  am  a  very  remarkable  woman, 
•od  have  got  the  eril  in  my  face,  and  yon  may 
koow  me  by  night  or  by  day.  She  shewed  her 
fiu:e  by  putting  her  hand  up  to  her  clout  on 
each  side  to  make  her  face  Imre. 

Did  you  hear  the  young  woman  mentkin  the 
time  of  the  robbery  ? — 1  can't  say  I  did,  or  any 
body  else. 

Did  George  or  Lucy  then  say  where  they 
were  on  the  1st  of  January  ?— Not  then,  as  1 
temember. 

Did  you  come  as  a  witness,  when  your  mo- 
ther was  tried,  with  Mrs.  Squires?— I  came 
into  tha  OU-Bsilay  yard,  aad  ihepeopk  would 
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i;  there  were  other  wit< 

I  subpoenaed  them  myself. 

many  witnesses  did  you  serve  witbt 
subpmnas  to  attend  at  that  tnal  ? — Eight:  I 
had  the  subnmnas  of  a  lawyer,  Mr.  Talmash  ; 
he  lives  in  Ked  Lion-street:  I  delivered  one  to 
Fortune  Natus,  and  another  to  his  wife^  one  to 
Mary  Lamey,  one  to  Giles  Knight ;  I  can't  re- 
collect them  all :  somebody  knowed  me  to  bo 
mother  Wells's  daughter,  and  they  pushed  me 
out,  and  would  not  let  me  come  in ;  they 
frightened  me  very  much,  and  I  went  back 
again,  and  up  two  or  three  pair  of  stairs  in  a 
house  in  the  Old-Bailey,  and  heard  the  mob 
cry  out.  Mother  Wells's  daughter ! 

Cross-examined  by  Mr.  Williams. 

Who  was  with  you  at  that  time?— Mary 
Lamey  and  Giles  Koight  were  with  me;  I 
saw  them  go  into  the  yard  with  me ;  I  cannot 
say  whereabouts  they  were. 

Did  John  Larney  go  into  the  yard  ? — I  did 
not  subpoBua  him. 

Are  you  sure  Giles  Knight  was  refiiSed 
being  in  the  yard .' — I  am  not. 

How  long  had  you  been  parted  from  your 
mother  ?— Not  long  ;  I  had  not  been  married 
quite  a  year,  and  1  lived  at  home  a  quarter  of  a 
year  after  I  was  married. 

Were  you  away  a  month  ?— I  am  sure  I  was 
not ;  I  lived  in  that  house  three  quarters  of  a 
year,  and  don't  know  1  missed  a  day  iu  all  that 
time  going  to  my.  mother's  house,  and  used  to 
go  into  the  workshop  sometimes  for  ashes  to 
carry  home  for  my  own  use. 

What  January  do  you  speak  of  ?— I  mean 
that  January  the  young  woman  says ;  I  think 
it  is  above  a  year.ago. 

What  month  is  this?—!  can't  justly  tell  of  a 
sudden. 

Is  it  May,  or  November,  or  December  ?-* 
Mav,  I  thinks  ^ 

Were  you  before  justice  Tashmaker,  When 
they  were  carried  there?— They  did  not  take 
me  away,  and  I  did  not  go  there  at  all. 

Mr.  Davy.  Were  you  often  at  this  worksbopt 
within  a  week,  or  fortnight,  or  three  weeks 
before  your  mother  wss  taken  up  ?— £.  lAmg. 
I  was  there  every  day ;  I  used  to  go  frequently 
to  breakfast  there. 

John  Ho9it  sworn. 

X  Howit,  I  am  a  carpenter ;  Mrs.  Wells  is 
my  mother;  I  have  lived  at  Enfield-Wash 
about  seven  years  ;  I  used  to  go  to  her  liouso 
now  and  then ;  1  was  at  work  at  Brefoan- 
Greeii,  about  seven  miles  from  thence ;  having 
done  work,  I  was  discharged  from  that  place 
oil  the  19th  of  January  ;  about  six  o'clock  at 
night  1  came  to  my  mother's  house. 

Mr.  Wiilet,.  Do  y«u  know  the  hay-loft?-* 
J.  Hcwii.  1  koow  the  workshop,  and  was  in 
it  on  the  19th,  aoth,  and  «lst  of  January. 

What  led  you  to  go  there? — My  mother 
sent  me  up  to  serve  the  sow  ;  and  h  had 
brought  my  tools,  and  lodged  them  in  that 
very  lOom  ',  sad  on  Sunday  tha  SOth  I  iraat 
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to  fetch  my  axe  and  saw,  to  cat  tome  wood 
tor  my  wile.  * 

Was  any  body  io  the  room  then  P— Yes, 
Fortune  Natos  aod  bis  wife  were. 

What  busioeMhad  tbey  tberef—They  lay 
ID  that  room. 

How  do  yon  know  they  lay  in  the  room  ? — 
Because  I  saw  tlieih  io  bed,  or  what  they  call 
a  bed  ;  it  was  on  the  right- hand  side  going 
up  ;  they  had  sack«  to  Isy  their  heads  on,  and 
what  they  thought  fit  to  corer  them. 

Had  they  a  pillow  or  bolster  ? — I  tam't  say 
they  had. 

Loi»k  at  Elizabeth  Canning ;  did  yon  ever 
see  her  there  in  that  room  ? — No,    I  never  did. 

Canning.  I  never  saw  bimbefore,a8  I\now 
of. 

Cross-examined  by  Mr.  Morion. 

Yon  sny  you  wanted  your  axe  and  saw  to 
cut  wood  lor  your  wife:  where  does  she  livef 
—We  live  just  by  the  ten -mile  stone,  about 
a  quarter  ol  a  mile  from  my  mother's. 

Did  you  go  home  first  to  your  house,  or  to 
your  mother's  on  the  Saturday? — 1  went  to 
my  mother's  first,  and  there  I  left  my  tools. 

Which  is  nearest  your  master's,  where  yon 
came  from  P —  My  mother's  is. 

How  came  you  to  leave  your  tools  at  your 
motherNiP — By  reason  that  was  nearest,  and  I 
was  tired  of  them. 

'  What  lime  of  the  morning  of  the  Sunday 
was  it  you  went  for  them  ?— About  nine  o'clock. 

Are  you  sure  vou  s|K)ke  to  Fortune  Nat  as 
and  his  wife,  as  they  were  in  bed  in  that  room  P 
1  am  positive  of  it. 

How  came  you  not  to  be  here,  when  your 
mother  was  tried  ?-  -Because  I  was  never  asked 
any  questions  before,  nor  bad  I  a  subpoena  at 
all. 

Had  you  heard  that  this  girl  said  she  was 
confined  in  this  room  P — Yes,  but  I  can't  say 
bow  long. 

Then  bow  came  it,  you  did  not  come  and 
give  testimony  against  itP— I  waa  asked  no 
questions,  and  I  was  not  to  come  without ;  1 
was  up  here,  hot  the  mob  would  not  let  us  come 

10. 

Did  yon  design  to  come  in  as  a  witness? — 
Yes,  I  did  ;  we  went  to  Mr.  Legg's  in  Green 
Arbour  court,  and  had  like  to  have  been  knock- 
od  on  the  head,  them  that  had  got  subpceuas, 
and  them  that  had  not. 

Who  Mas  your  niother's  attorney  at  that 
time?— Mr.  Talmash. 

Did  yuu  ever  go  to  him,  and  tell  bim  about 
your  coming  Imme,  and  going  into  that  room 
three  days  together  in  January  P— No,  I  never 
did. 

Juryman.  We  should  be  glad  to  know,  whe- 
ther that  drawer  was  in  the  chest  of  drawers, 
or  a  simple  drawer  of  itself?— If ovt/.  It  is  one 
of  them  drawers,  but  it  was  not  in  It;  it  was 
swelled,  and  would  not  go  in. 

Robert  YTAi/e  sworn. 

H.  W^U.    I  lire  at  Enftcld^  aad  ftm  a  day 


labourer ;  I  have  been  at  mother  Welh's  bonse 
a  irreat  many  times. 

Mr.  Gateoyne,  Were  yon  there  in  the  year 
176SP-^YFAite.    1  was,  in  old  Christmas,  and 
new  Christmaa  too ;    I  was  there  commonly  - 
tour  or  five  times  a  Week. 

What  day  in  January  was  yon  there? — I 
am  not  ao  well  learned  to  give  an  account  of 
the  day  of  the  month. 

What  Christmas  do  yon  mean? — I  mean 
last  Christmas  was  twelvemonth ;  Natos  bad 
quartered  at  my  brother's,  and  I  knowing  him, 
used  to  go  and' keep  him  company,  and  used  to 
stay  there  Rometimes  till  eight  or  nine  o'clock, 
and  used  to  come  as  soon  as  I  had  done  my  hi* 
hour,  at  about  aeven. 

Which  room  had  you  used  to  be  together  io  ? 
—I  use<l  to  be  in  the  kitchen,  at  the  right  band 
going  into  the  house. 

Do  ^ou  know  the  door  that  goea  into  the 
bay  -loft  P— Yes,  I  do ;  it  is  the  room  that  Natua; 
and  his  wife  lay  in,  hut  1  was  not  in  it  the  time' 
thev  lay  there. 

Did  yon  ever  see  that  door  open  that  goea  v^ 
into  the  hay •  loft  P— Yes,  1  have,  and  have  seen 
Fortune  ^^tua  and  hia  wife  both  go  in,  and 
come  out  again ;  I  remember  they  did  on  a 
Sunday  morning  in  particular. 

Have  you  ever  aeen  any  body  else  go  into 
that  ruom  P— No,  8ir. 

How  long  might  you  ktep  going  to  this 
house?— I  believe  it  might  be  almost  two 
months,  or  nine  weeks. 

Were  yon  ever  in  the  kitchen  any  time  wbeft 
Mary  Squirea  was  there?— No,  I  never  waa. 

Do  you  know  the  day  of  the  month  shecaoio 
there?— No,  I  do  not 

Cross-examined  by  Mr.  Nares. 

Did  yon  ever  see  Marv  Squires  ?— I  saw  her 

So  by  the  barn  where  i  lahuor,  about  four  or 
ve  days  before  she  was  taken  up ;  but  I  did  not 
see  her  face  then. 

Did  you  ever  see  any  of  the  young  oneaP-*f 
saw  one  of  the  daughtera  once  go  Into  the  par- 
lour  one  Sunday. 

John  Dommal  sworn. 

Donmal,  1  surveyed  the  room  (Elisabeth 
Canning  said  she  was  confined  in)  on  Easter 
Eve,  the  13th  of  April  last. 
'Mr.  Davjf.  Give  the  Court  the  dimeosiono  of 
it.-^Doii/nMi/.  It  is  thirty-five  fiaot,  thrt«  iochea 
and  a  half.  fr>m  quarter  to  quarter  in  the  iusido 
of  the  room  upop  the  floor,  by  obe  tiiot  eight 
inches. 

Is  this,  that  is  produced  here,  a  true  oiodel  of 
it,  according  to  its  proportion  P^This  model  is 
exactly  io  proportiou  with  it,  and  there  ia  the 
scale  uuon  the  roof.  [There  was  the  hole  for 
the  jack- line,  a  window  on  the  opposite  aide  to 
the  atairs,  another  at  the  end,  and  achimnev  at 
one  comer,  a  chest  of  drawera,  and  aaddleBi 
and  jack  pullies,  drawn  on  the  wall,  &c.] 

George  Talmath  sworn. 

G.  Talmik.  I  having  aome  knowledge  of 
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Mrs.  Well*,  and  heariugf  of  this  extrtordioary 
•tory,  I  went  out  of  curiosity  to  Bridewell  to  see 
her :  when  I  came  there,  she  addressed  herself 
to  me,  and  desired  I  would  be  poncerned  for 
her,  aa  her  attoroey ;  I  did  oot  care  to  be  con- 
cerned in  it :  after  that,  her  daughter  came  to 
my  house,  with  a  list  of  witnesses  to  the  num- 
ber of  eight,  and  desired  roe  to  take  out  aub- 
pcanaa  for  them.  1  sued  them  out  ^  1  remem- 
ber one  was  for  Fortune  Natus,  another  for 
Jodith  Natns,  and  another  for  Ezra  Whiffin ; 
I  can't  pretend  to  tell  all  thereat  of  their  names 
now.  1  deliyered  them  to  the  woman,  and 
gave  her  directions  to  serve  them. 

Mr.  WiUet,  When  that  trial  came  on,  can 
you  tell  why  those  people  did  not  appear? — 
3*«lsHuA.'  No,  no  more  than  what  tl^ey  told 
me ;  1  was  concerned  no  more  in  it. 

Elizabeth  Maylc  sworn. 

£.  Maylc  I  am  a  midwife ;  I  brought  this 
girl,  Elizabeth  Canniog,  into  the  world,  and 
laid  her  mother  of  more  children  ;  I  am  inti- 
mately acquainted  in  the  family. 

Mr.  Dam.  Were  you  at  Mrs.  Canning's 
house  io  February  last  was  twelve-month  ?— 
Moyle,  I  was  in  the  beginning  of  February ;  I 
saw  the  mother  and  the  daughter  also. 

Can  ^ou  mention  the  day  ? — It  was  the  2d 
or  3d ;  it  was  the  first  week*,  I  am  sure. 

Where  does  she  live? — She  lives  in  Alder- 
manbury  Postern ;  the  daughter  was  then 
lying  on  a  bed  in  her  mother's  house. 

Had  you  any  conversation  with  the  mother, 
in  the  daughter's  presence,  about  the  daugh- 
ter's misl'ortuues  ? — J  had. 

Was  the  daughter  awake  ?— She  was :  I  had 
business  by  the  house,  and  I  went  in,  in  order 
to  inauire  if  she  had  heard  of  her  daughter 
Blizaoetb.  As  soon  as  I  came  in,  Mra.  Can- 
ning said.  Madam !  O  Lord,  madam !  have 
you  heard  of  my  misfortune?  I  said,  I  had  read 
It  in*the  newspapers  in  the  month  of  January, 
and  asked  her  if  she  bad  heard  of  her  daugh- 
ter; she  said.  Yes,  she  has  come  home  as 
Dsl(ed  as  i»he  waa  born. 

Are  you  sure  she  mentioned  these  words, 
"Naked  as  she  was  born  ? — I  am  positive  of  it : 
1  idlMiediaiely  said,  O  Lord !  what,  without  a 
shift  on  ?  She  aaid,  No,  she  had  a  shift  on. 
Then  I  asked  her  where  her  daughter  was? 
She  aaid,  behind  me.  I  turned  about  to  the 
girl,  and  said,  Lord  bless  me !  Bet,  how  came 
this  about?  She  said,  I  waa  coming  over 
Moorfields  one  night,  and  two  men  came  up 
ts  me,  one  took  hold  of  my  two  hands  and 
pulled  me  along,  and  the  other  robbed  me :  I 
said,  Of  what,  child  ?  She  said.  Of  half  a  gni- 
aea  and  three  ahilKngs  and  some  half-pence, 
my  gown  and  my  cloak.  I^  said.  My  dear, 
doB*t  trouble  yourself  about  these  things,  for 
God  Almighty  will  raise  you  friends  to  get  you 
more ;  I  hope  the  men  did  not  ase  you  ill,  so 
u  to  debauch  you:  she  said,  she  could  not 
tell,  for  she  had  her  fits.  Said  I,  What  did  they 
do  with  yoQ  after  they  had  robbed  yon  ?  She 
sud,  Tbcy  carried  n«  to  Jgnfieid-WMh,     J 


asked  her  where  Enfield -Wash  was  ?.  she  said. 
Out  of  town.  I  asked,  what  they  did  with 
her  there  ?  She  said,  they  carried  her  into  a 
house,  and  as  soon  as  she  came  in,  there  waa 
an  old  gypsey  took  a  knife  and  cut  her  staya 
off,  and  put  her  hand  into  her  pocket  and  pulled 
a  farthing  out,  and  put  it  in  again,  and  hit  her 
a  slap  on  the  face,  and  caljed  her  bitch,  and 
bid  her  go  up  stairs.  T  said  to  her  mother, 
Mrs.  Canning,  have  you  got  this  shitt  your 
child  went  abroad  io  ?  Sure  never  was  such  a 
case  before.  1  said,  I'll  tell  you  if  any  body 
has  debauched  your  child,  if  you'll  let  me  see 
it.  She  immediately  reached  it,  and  I  looked 
at  it,  and  aaid,  Mrs.  Csnoing,  is  this  the  shift 
your  daughter  webt  away  in  ?— She  said.  Yea : 
then  I  ssid,  1  suppose<i  it  was  washed  since  she 
had  been  gone :  she  said,  No,  how  could  that 
be  ?  for  she  was  in  a  room  where  nobody  came 
to  her. 

Mr.  Morton.  Was  the  prisoner  present  and 
heardalltliis?- £.  May/^.Shewas.  We  stood 
by  her  bed-side.  She  said,  she  had  been  confined 
in  a  room,  where  she  lived  upon  nothing  but 
bread  and  water.  I  said,  I  think  the  ahift  it 
too  clean,  except  you  have  had  it  washed  sinca 
she  came  home.  She  aaid,  No,  it  had  not 
been  washed.  I  said.  Then,  my  dear,  you  may 
make  yourself  easy,  for  1  can  see  by  it,  that 
no  man  has  debauched  your  child  ;  but  it  ia 
uncommonly  clean  to  be  wore  ao  long.  Then 
the  mother  said,  she  never  had  a  stool  all  the 
time  she  was  gone :  then,  I  said,  she  most 
have  a  glyater  given  her ;  but  I  can  assurle  you 
no  man  has  debauched  your  child  in  this  shift 
unless  it  has  been  waahed  since.  She  again^ 
said,  No,  it  had  not. 

Mr.  Davy.  Did  the  shift  appear  to  be  dirty 
enough  to  have  been  wore  three  weeks  and 
some  days? — No,  it  did  not ;  there  were  three 
little  spots  of  excrement,  about  the  bigness  of 
the  upper  part  of  my  thumb :  I  don't  think  it 
was  dirty  enough  to  have  been  wore  three 
weeks  by  any  clean  woman  that  ever  eat  still 
in  a  room,  because  every  woman  must  go  to 
bed  and  get  up ;  and  by  sitting  by  the  fire  th« 
dust  will  arise. 

Do  you  think  it  had  been  wore  three  weeks  f 
—I  don't  think  it  had. 

Did  you  take  notice  of  the  bottom  of  it, 
whether  it  waa  draggled  ?— I  did  ;  1  took  par- 
ticular notice  of  that  $  I  saw  no  dirt  there  ; 
there  was  a  hole  on  the  right  side  of  the  shift 
down  one  of  the  gnsseU,  but  there  waa  no 
draggled  tail,  not  at  all. 

How  loni;  did  it  appear  to  have  been  wore  P 
—It  aeemed  as  if  it  had  been  wore  a  week, 
or  such  a  matter ;  I  can't  tell  how  long  it  had 
been  wore. 

Had  you  been  acquainted  much  with  berP 
— I  bad  been  acquainted  with  the  girl  from  her 
birth. 

How  long  do  you  think  she  might  bavo 
been  in  making  that  shift  so  dirty  as  it  waa  ?— 
About  a  week. 

Did  the  giri  herself  say  any  thing  to  yon 
on  tbia  occaaKw  ?— Yea }  the  told  mt  how  tho 
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had  been  used,  and  the  ^ypaey  bad  cat  off  her 
stavs,  as  I  said  before.  I  Ui\  lier  mother  an 
order  to  give  her  a  g^lyater :  she  said.  Will  yon 
examine  her  body,  to  see  if  she  has  been  hart- 
ed  ?  I  said,  No.;  I  never  was  before  the  face 
of  a  judge  ia  the  Old-Bailey  in  my  life,  and  I 
did  not  care  to  be  itv  dirty  work :  going  away, 
she  said  to  her  little  girl^  Go  ana  call  Mrs. 
Woodward  over  the  way  to  me :  when  she 
came  in,  Mrs.  Canning  said  to  roe,  Will  you 
say  what  you  said  before?  I  said,  Yes,  Mrs. 
Canning,  with  all  the  pleasure  in  life ;  if  this 
sbiA  has  not  been  washed,  Til  make  an  oath 
before  a  judge  no  n^an  had  copulation  with  her. ' 
Iweutawajr;  ]  had  proposed  to  bring  a  doctor. 
I  returned  in  about  half  an  hour ;  I  went  to 
the  bed  side  to  the  girl,  and  said.  Bet,  I  was 
very  sorry  I  did  not  ask  yOU  whether  your 
feet  were  not  very  sore  in  walking  barefoot : 
she  sairl.  No,  they  are  not ;  I  had  my  shoes 
and  stockings  oo,  they  did  not  take  them  from 
me.  This  1  look  u|ion  to  be  from  the  mother's 
agony  of  mind,  that  made  her  say  she  was 
come  home  naked.  I  said.  What  more  had 
you  on  ?  she  said.  My  under- peuicoat,  and  an 
old  bed-gown,  which  I  found  in  a  corner  of 
the  room  :  then  I  said,  Good-bye,  cbiki ;  and 
went  away. 

Did  the  mother  seem  to  be  pleased  or  dis- 
nleased  at  what  you  said  P-^he  fell  down  on 
her  knees,  and  held  op  her  bands,  and  said, 
Thank  God,  my  daughter  is  not  a  whore  t 

Was  her  mother  angry  with  yon  for  any 
thing  you  said  or  did,  then  or  afterwards  P— 
8h6  was  not  then ;  but  she  was  two  days  after, 
when  I  came  there,  as  I  did  not  go  the  next 
day  before  the  doctor,  as  I  proposed.  Then 
there  were  with  her  two  young  women  and  an 
elderly  woman :  I  said,  Mrs.  Canning,  1  am 
come  to  ask  if  Bet  baa  had  a  stool  f  she  said, 
Ko.  I  said.  Then  she  most  die,  without  yoo 
have  given  her  glysters,  and  she  has  relief  that 
way  i  and  asked  her,  why  she  did  not  give  it 
her?  she  said,  she  bad.  I  asked  her,  if  any 
tbiiy  came  off  with  it?  she  said.  Yes,  a  little: 
I  said,  If  nothing  more  came  off,,  she  is  a  dead 
girl,  and  all  the  world  can't  save  her  life :  I 
went  and  took  hold  on  the  girPs  right  hand 
with  my  left,  and  said.  Now  she  seems  as 
cold  as  death,  and  if  she  has  no  passage,  she 
must  die,  and  all  the  world  can't  save  her. 

Mr.  Mortcm»,  Was  the  daughter  there  when 
the  mother  was  angry  ?-^J|fayis.  Yes,  Sir. 
A  young  woman  in  the  room  said.  How  can 
you  frighten  the  girl  out  of  her  lite,  to  tell  her 
■he  must  die,  when  she  havno  fever?  Then  I 
turned  to  another ^woroan,  and  sfiid,  Did  yon 
ever  bear  there  was  such  a  thing  before  ?  J 
aaid,  there  was  one  thing  in  her  favour,  she 
has  not  been  debauched :  1  said.  Reach  the 
shift,  to  this  gentlewoman  (she  was  a  grave 
woman):  I  said,  Let  her  judge  the  case,  and 
tee  that  your  child  h»s  not  been  debauched : 
when  that  was  reached  out,  the  old  gentle- 
wemao  said,  I  don't  see  any  thing  like  it :  I 
said*  Look  over  it  well ;  do  you  think  this  has 
been  worn  three  weeks  and  three  days?  No, 
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says  she,  I  don't  think  it  has,  I  donH  think 
that  ts-iikely.  Mrs.  Canning  said,  she  bad 
no  stool  all  the  while :  I  said.  Here  is  three 
spots  upon  it ;  1  said,  Behold  it.  Then  Mrs. 
Canning  said.  Do  you  come  here  to  set  mj 
other  friends  against  me  ? 

Mr.  Davy.  Wiio  was  that  other  woman  ? — 
E,  Mayle,  I  don't  know  her  name. 

Was  it  Mrs.  Woodward  ?— No,  it  was  not. 

Was  it  observed  that  there  were  no  marks 
of  her  being  according  to  the  course  of  other 
women  ? — ^That  old  gentlewomao  mentioned  it, 
and  Mrs.  Canning  said,  her  daughter  had  got 
cold,  and  had  been  out  of  order  for  three  or 
four  months. 

What  is  the  mother?— She  is  a  fine  likely 
woinan  as  any,  and  a  woman  that  1  respect  aa 
much  as  any  woman,  and  the  girl  too. 

Cross-examined  by  Mr.  WilUams. 

What  sort  of  a  character  has  she  had?— I 
never  know'd  any  ill  of  the  girl,  or  heard  anyinr 
my  life. 

Have  you  been  intimately  acquainted  with 
her? — [  have,  and  never  heard  any  reflection 
npon  her  character  ;  and  1  don't  question  but 
the  mother  was  very  anxious  about  her  daugh- 
ter not  being  debauched. 

Might  not  that  matter  of  excrement  have 
been  from  the  day  before  she  was  carried 
there  ? — It  might,  and  the  mother  told  me  so 
then. 

What  was  your  reason  of  being  so  inquisi- 
tive in  this  ? — ^1  was  so,  as  a  lover  of  troth,  and 
a  friend,  fearipg  the  girl  had  been  debauched. 

Mr.  Davy,  Now  we  shall  prove  the  defen* 
dant's*lnlbrmatiof)  before  ju>tice  Field*ng«  in 
order  to  shew  a  material  variance,  both  in  that 
and  her  evidence  on  the  trial,  particularly  ia 
respect  to  the  time  of  expending  the  water. 

Mr.  Brogden  sworn. 

Brogden.  I  am  clerk  to  justice  Fielding. 

Mr.  Davy,  Look  on  this  paper. 

Brogden,  This  is  the  Information  of  Eliza- 
beth Canning,  taken  before  justice  Fielding^ 
the  7th  of  February,  1753.    (It  is  read.) 

The  Information  of  Euzabeth  Canning,  of 
Aldermanbury  Postern,  London,  Spinster, 
taken  upon  oath  this  7th  da^'  of  Fe- 
bruary, in  the  year  of  our  Lord  ,1753. 

'  This  informant   upon    her   oath,    saitb, 

<  That  on  Monday  the  1st  day  of  January  last 

<  past,  she  this  informant  went  to  see  her  uncle 

*  and  aunt,  who  live  at  Saltpetre-Bank,  near 
'  Rosemary- lane,  in  the  county  of  Middlesex* 

*  and  contmued  with  them  ontd  the  evening  ; 

<  and  saith,  that  upon  her  return  home,  about 

*  half  an  hour  after  nine,  being  opposite  to 

*  Betblem>gate,  in  Moor-fields,  she  this  io- 

*  formant  was  seized  by  two  men,  (whose  names 

*  are  unknown  to  tliis  informant)  who  both  had 

*  brown  bob  wigs  on,  and  drab-coloured  great 

*  coats,  one  of  whom  held  her  this  informant* 

*  whilst  the  other   felonioMsly  and   violently 

*  took  from  her  oitt  shaving  ha^  not  rtuff  guw% 
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*  and  ooe  linen  apron,  which  the  had  on,  and 

*  also  half  a  guinea  in  gold,  and  three  shillinga 

*  io  ailfer  ;  and  then  he  that  held  her,  threat- 

*  eoed  to  do  for  her  this  informant :  and  this 
'  ioforaiaot   saith,    that     immediately   after, 

*  they  the  said  two  men  violently  took  bold 
'of her,  and  dragged  hemp  into  the  gravel 

*  walk  that  leads  down  to  the  said  gate, 
*aDd  about  the  middle  thereof,  be  the  said 
'nan  that  first  held  her,  ga?e  her  with 
'  his  fist  a  very  violent  blow  upon  the  right 
'temple,  which  threw  her  into  a  fit,  and 
'  deprived  her  of  her  senses  (which  fits  she 

*  this  informant  saith  she  is  accustomed  and 

*  subject  to  upon  being  frightened,  and  that 

*  tbey  ofien  continue  for  six  or  seven  hours). 

*  And  this  informant  saith,  that  when  she  came 
'  to  herself,  she  perceived  that  she  was  carrying 
'  along  by  the  same  two  men,  in  a  large  road- 
'  way  ;  and  saith,  that  in  a  little  time  after  she 
'  was  so  recovered,  ahe  was  able  to  walk  alone ; 

*  however  they  continued  to  poll  her  along, 

*  wbieb  still  so  intimidated  and  affrighted  her, 

*  that  she  durst  not-  call  out  for  assistance,  or 

*  speak  to  them.    And  this  informant  saith,  that 

*  io  abont  half  an  hour  after  she  had  so  reco- 

*  vered  herself,  they  the  said  two  men  carried 

*  her  this  iiifbnnaot  into  a  house  (which,  as  she 

*  tliis  informant  heard  from  some  of  them,  was 

*  about  four  o'clock  in  the  morning,  and  which 

*  boose,  as  she  this  informant  hath  since  heard 
'and  believes,  is  situate  at  Enfield- Wash,  in 

*  the  county  of  Middlesex,  and  is  reputed  to  be 
'  a  very  bad  aud  disorderlv  bawdy-house,  and  oe- 

*  copied  by  one— ——Wells,  widow)  and  there 
'  this  informant  saw  in  the  kitchen  an  old  vyp- 

*  ley  woman,  and  two  youn^  women,  vi^ose 

*  oames  were  unknown  to  this  informant,  but 

*  the  name  of  one  of  them  ibis  informant  bath 
'  since  heard  and  believes  is  Virtue  Hall :  and 

*  saith,  that  the  said  old  gypsey  woman  took 

*  bold  of  this  informant's  hand,  and  promised  to 
'  give  her  fine  clothes,  if  she  wonfd  go  their 

*  way,  (meaning,  as  this  informant  understood, 
<  to  become  a  prostitute)  which  thb  informant 

*  refusing  to  do,  she  the  said  old  gypsey  woman 

*  took  a  knife  out  of  a  drawer,  and  cut  the  lace 
'  of  the  stays  of  her  this  informant,  and  took 
'  the  said  sUys  away  from  her,  and  one  of  the 
'  laid  men  took  off  her  cap,  and  then  the  said  two 
'  men  went  away  with  it,  and  she  this  inform- 

*  ant  hath  never  since  seen  any  of  her  things. 
'  Aod  this  informant  saith,  that  soon  after  they 

*  were  gone  (which  she  this  informant  believes 
'  was  about  five  io  the  rooming),  she  the  said 
'old  gypsey  woman  forced  her  this  informant 
'  up  an  old  pair  of  stairs,  and  pushed  her  into  a 

*  back  room,  like  an  hay-loft,  without  any  fnr- 
'  nitore  whatsoever  in'  the  same,  and  there 
'  locked  her  this  informant  up,  threatening  her 
'  this  informant,  that  if  she  made  the  least  noise 
'  or  disturbance,  shethesaid  old  gypsey  woman 
'  would  cut  her  throat ;  and  then  she  went 
'away..  And  this  informant  saith,  that  when 
*M  grew  light,  upon  her  looking  round  to  see 
'  in  whal  a  dismal  place  she  was,  she  this  in- 

*  formaat  discovered  a  large  black  jug,  with 
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*  the  neck  much  broken,  wherein  was  some 
'  water,  and  upon  the  floor  several  pieces  of 
'  bread,  near  in  auantity  to  a  quartern  loaf, 
'  and  a  small  parcel  of  hay .  And  saith,  that  she 
'  continued  in  this  room,  or  place,  from  the  said 
'  Tuesday  morning  the  Sd  day  of  January^ 
'  until  aliout  half  an  hour  after  four  of  the  clock 
'  in  the  afternoon  of  Monday  the  29th  day  of 
« the  same  month  of  January,  without  having 
'  or  receiving  any  other  sustenance  or  provision, 
'  than  the  said  bread  and  water,  ^except  a  small 
'  minoe-pye,  which  she  this  informant  bad  in 
'  her  pocket)  or  any  thing  to  lie  on,  other  than  tht 
'  said  bay,  and  without  any  person  or  persons 
'  coming  to  her,  although  she  often  heard  th« 
'  name  of  Mrs.  and  Mother  Wells  called  upon, 
'  whom  the  understood  was  the  mistress  of  tha 
'  house.  And  this  informant  saith,  that  on 
'  Friday  the  S6th  day  of  January  last  past,  she 

*  tliis  informant  had  conaumed  all  the  aforesaid 

'  bread  and  water,  and  continued  without  ^ 
'  having  an^  thing  to  eat  or  drink,  until  the 
'  Monday  following,  when  she  this  informant 
'  being  almost  fiimisbed  with  hunger,  and 
'  starved  with  cold,  and  almost  naked  during  tha 
'  whole  time  of  her  confinement,  about  half  an 
'  hour  after  four  in  the  afUrnoon  of  the  sud 
'  99tb  day  of  January,  broke  out  at  a  window 
'  of  the  said  room,  or  place,  and  got  to  het 
'  friends  in  London,  about  a  quarter  after  ten 
'  the  same  ni|;bt,  in  a  most  weal^  miserable 
'  condition,  being  very  near  starved  to  death. 
'  And  this  informant  saith,  that  she  evcv 
'  since  hath  been,  and  now  is,  in  a  very 
'  weak  and  declining  state  aud  condition 
'  of  health ;  and  although  all  possible  care  and 
'  assistance  is  given  to  her,  yet  whatever  small 
'  nutriment  she  this  informant  is  able  to  take, 
'the  same  receives  no  passage  through  her, 
'  but  what  is  forced 'by  the  apothecary's  assist- 
'  anc^nd  medicines.  Th^  mark  of 
E.  C. 

*  EuZABETfl  CaNMIIIO.* 

Sworn  before  mei  thb  7th  day  of  Febroary, 
'  1753.  H.  FietDDio.' 

Mr.  Deputy  Jfe/ifieiur  twom. 
Mr.  Deputy  Mtdineux.  I  was  at  sir  Crisp 
Gascoyne's  when  Canning  came  there,  at  tha 
time  that  Virtue  Ball  was  there ;  sir  Crisp  wat 
then  lord-mayor ;  1  and  others  were  desired  to 
go  and  hear  her  examination ;  after  my  knrd 
bad  concluded  his  examining  of  Virtue  Hall,  he 
turned  to  Betty  Canning,  and  asked  her,  If 
she  bad  any  thing  to  say?  she  said.  No,  aha 
had  nothing  at  all  more  than  she  bad  said  npoa 
the  trial ;  my  lord  said  nothing  further  to  her  ; 
the  bed-gown  and  pitcher  were  on  the  table  ; 
Betty  Canniuff  was  rolling  up  the  bed-gowoi 
in  order  to  take  it  away,  as  I  apprehended  ; 
my  lord  said.  Child,  you  most  not  take  that 
away,  yon  must  leave  that  with  me;  upon 
which  she  replied,  and  said.  It  is  my  mothers ; 
it  shocked  me  a  good  deal,  because  I  had  beard 
it  said,  that  she  came  home  in  a  bed-gown, 
and  that  she  found  it  in  the  room  where  sbo 
was  codfined ;  I  mentitned  tbia  to  se? eral  poo* 
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pie  that  tery  afWnotta*  that  were  very  strong 
adfocates  to  the  affair. 

Mr.  WilUa.  Did  she  di^aDd  the  pitcher  at 
that  time? 

Mr.  Deputy  Molinenx.  I  don't  remember 
■he  did. 

Cross-examined  by  Mr.  Morion, 

I  had  not  asked  you  a  qoestion,  if  I  had  not 

found  you  was  at  the  examination  of  Virtue 

'  Hall :  were  you  there  upon  the  first  of  her 

being  brought  in  to  be  examined? — I  was,  the 

first  of  that  day. 

Had  she  recanted  that  day  ?^-I  had  heard 
that  she  had  ;  1  heard  my  lord- mayor  say  he 
had  gone  through  the  examination. 

Were  you  there  the  day  before  she  was  exa- 
mined  puUidy,  the  day  when  she  recanted  ?— 
^o,  I  was  not. 

Samuel  "Reed  sworn. 

Mud.  I  was  present  the  time  Mr.  Molineux 
speaks  of.  1  very  particularly  remember  she 
was  going  to  fold  up  this  bed-gown ;  my  lord* 
mayor  said,  Child,  you  must  not  l^ave  that ; 
she  said.  It  is  my  mother's ;  which  struck  me 
very  much. 

Mr.  Narei,  Did  any  body  ask  her  to  ex- 
plain what  she  meant  by  xi^-^Reed,  No,  Sir. 

Mr.  Davy.  We  have  several  witnesses  to 
call  to  the  characters  of  those  ivho  have  been 
examined ;  and  desire  to  know  the  pleasure  of 
the  Court,  whether  we  shall  call  them  now,  or 
stay  till  tbey  are  attacked. 

Court.    Stay  till  they  are  attacked. 

Mr.  Davy,  Then  we  have  done  for  the  pre- 
iient. 

Mr.  Morton  (afterwards  Chief- Justice  of 
Chester). 

May  it  please  your  lordship,  and  you  gen- 
tlemen of  the  jury ;  1  am  counsel  in  ibis  cause 
for  the  unfortunate  prisoner  Elizabeth  Can- 
■ing ;  and  unfortunate  she  certainly  is,  whe- 
ther, upon  the  whole,  you  shall  think  her 
guilty,  or  acquit  iier  of  the  heinous  crime  of 
which  she  now  stands  indicted.  For  guilty  of 
such  an  offence,  at  her  years,  she  cannot  have 
been,  without  having  been  very  unfortunate  in 
a  most  ^profligate  and  abandoned  education; 
ttod  should  you  think  her  innocent,  most  un- 
fortunate must  she  surely  be  thought  by  all, 
because  she  is  now  brought  to  answer  for  a 
most  foul  offence  in  herself,  merely  for  having 
done  her  duty  in  jprosecuting  othera  for  the 
most  unheard-of  violation  of-  her  own  person 
and  property,  and  the  laws  of  her  country. 
Bat  the  more  unfortunate  such  an  accusation, 
under  such  circumstances,  renders  the  de- 
fendant, the  more,  1  am  sensible,  she  will  be 
^titled  to  that  patience,  which  you  have  al 
ready  shewn  in  the  progress  of  this  trial.  And, 
^nllemen,  when  1  consider  how  long  that  pa- 
tience and  attention  has  been  already  exercised, 
irhen  I  see  before  me  that  even  short  minutes 
kart  awelJfid  lo  ao  \n$  than  six  or  seven  sheeisy 


I  am  too  sensible  that  I  hate  neither  ability 
oor  experience  to  do  my  client  that  justice, 
which  the  extraordinary  nature  of  her  case  re- 

Suites,  fiut,  as  I  have  been  unfortunately 
zed  upon  for  my  present  station,  I  hope,  the 
great  length  of  the  trial,  the  great  pains  taken 
by  the  gentlemen  on  behalf  of  the  prosecution, 
the  numerous  tacts  and  minute  circumstances 
that  have  been  laid  before  you,  will  be  some  ex- 
cuse, at  least,  for  the  many  defects  and  omia^ 
sions  that  will  appear  in  my  opening  for  the 
defendant.  And,  before  1  go  into  toe  parti- 
culars'of  the  case,  I  shall  premise  and  agree 
with  Mr.  Davy  in  his  opening,  that  if  the  per* 
jury  was  corrupt  and  wilfully  false,  it  is  one  of 
the  most  abominable  and  horrid  pieces  of  cor- 
ruption ever  brought  into  a  court  of  justice :  a 
falsehood  the  most  cruel  and  impious !  So  much 
so,  that  1  will  also  agree  with  him,  that  if  it 
should  appear  by  the  course  of  the  whole  e? i- 
denoe,  that  the  defendant  was  never  ia  the 
house  of  Susannah  Wells,  and  that  Mary 
Squires  was  not  the  actor  of  the  mischief  there 
supposed  to  be  done.  Canning's  magnitude  of 
offence  deserves  even  a  particular  law,  which 
thia  country  has  not  yet  thought  proper  to 
enact  in  cases  of  pegury. 

But,  gentlemen,  you,  as  a  jury,  will  guard 
your  judgments  against  all  impulses,*  which 
must  necessarily  arise  from  considerations  of 
this  nature,  from  reflections  on  the  conse- 
quences of  the  crime,  into  the  truth  of  which 
alone  you  are  now  to  inquire.  Facts  alone  are 
the  proper  objects  of  your  attention :  and  glad 
1  am,  for  the  sake  of  justice  and  troth,  that  a 
fact  of  this  importance,  I  say,  of  this  import- 
ance (for,  in  a  free, country,  the  nature  and 
circumstances  of  the  crime,  not  the  condition 
of  the  criminal,  makes  every  inquiry  more  or 
less  important)  is  to  be  investigated  and  deter- 
mined by.  a  jury  of  distinguished  property  and 
integrity — by  a  jury  selected  by  the  prose- 
cutor, in  a  manner,  I, believe,  unparalleled  in 
any  prosecution,  when  the  crown  is  not  di- 
rectly coucemed:  for,  1  believe,  gentlemen, 
that  you  are  the  selected  choice  of  the  prose- 
cutor, after  no  less  than  seventeen  challenges : 
and  therefore,  surely,  the  prosecutor  can  now 
have  none:  the  defendant,  I  believe,  never  had 
any  diffidence  of  the  impartiality  and  ability  of 
any  jury,  legally  returned  from  the  citizens  of 
London. 

And,  gentlemen,  in  making  such  obserra* 
tions  as  may  occur  to  me  to  be  material  for  the 
deleoce  of  my  client,  1  shall,  in  the  outset,  bct^ 
leave  to  remind  you,  what  the  accusation  is 
against  this  girl  now  at  the  bar :  it  is  for  wil- 
ful, malicious,  and  corrupt  perjury,  comroittetl 
in  this  court,  and  that  with  the  aggravated  cir- 
cumstances of  being  designed  to  destroy  the 
life  of  an  innocent  fellow-creature.  Let  me 
add,  that  this  crime,  gentlemen,  is  supposed  to 
be  committed,  when  the  defendant  was  under 
the  age  of  19  years. 

This  charge  has  been  fully  opened  by  Mr. 
Davy,  and  endeavoured  to  be  stipported  three 
mauner  of  ways :  the  first  (which  hu  beea 
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mmi  kIM  opon,  m4,  I  tbioli,  with  Um  pwMi<> 
«Mi^'t  coMBsel,  is  Hm  MOsi  iDvteris)  ptri  of  ibt 
«iar)  IB  iIm  o/iM  defease  ef  if  ary  8<yiiM8»  m4 
«lw  peeitive  proof  Ihejr  bate  liroof  bl  ef  eeverri 
pefMiw  beiag  ia  Ibe  plam  9S  €)^amog*9  eeo  • 
imawot,'  daring  .Iha  time  ehe  Mjri  sbe  was 
there.  If  both  these  9^  proY«d»  beyeiid  aU 
possibility  of  doubt  m  your  nmdi,  tben  you 
•Mist  ODnelade  Camung  ooubl  aot  owear  true  is 
«be  m^mwr  gbe  bss. 

TfaesiooBd  fnctbori  of  ptofiag. this  heavy 
cbar^,  is  eodeoA  Mrod  to  be  auide  out  froia  tm 
iiprobability  of  the  deibodanrs  owo  atory ; 
aad  tbo  tbtrd»  bjf  her  oihi  osadoet,  ia  tbo  do- 
kya  and  preeautions  taken  ia  aot  appoannff  to 
aiabo  aa  earlier  defeooe.  Mr.  Willea  aafekes 
aae  of  a  very  remarkable  expressioH,  well 
knoirn  ia  the  law-boalie«  fu|^9ijfscftr,  she  has 
floiTD  from  justice;  aad  from  thenee  woald  to- 
fer,  (1  meao  legally)  it  ia  ooofessing  her  owo 
guik  I  am  very  sorry  this Ibet  vasatallob- 
serred  upon ;  because,  if  it  bad  not,  I  might 
baro  been  at  liberty  to  bare  passed  orer  cir- 
OMBBtaaees  of  penoDs  and  things,  wbicb  I 
■Mol  ao«r  take  notice  of,  in  order  to  shov,  that 
tbe  delay  of  Ibis  day's  trial  can,  m  00  bumaae 
aad  inapartial  braast,  be  any  evidence  of  Can- 
niog*s  gnik  s^— waa  a  slep  that  erery  person,  in 
ksr  uobappy  situation,  would  have  taben ;  was 
a  csndiMt  tbat  tboes,  who  bad  tben  the  eare  of 
ber  defence^  #oald  have  besn  ydid  of  common 
aaoae,^  bad  they  not  advised  it.-^For,  geatle- 
mea,  ia  these  days,  who  would  trust  the  Irkl 
and  last  o^'  their  character  and  their  liberty 
depsadiag  thereso,  to  tbe  same  persoa,  both 
supreme  judge  and  prosecutor  ? 

However  popish  legends  may  have  attempted 


I  jodgo  for  tbemac^es, 
nerer  infloenee  any  man,  endoed  with  tbe' 
least  reasoning  faculties^  not  to  wisli  the  pro- 
vineoa of  judge  and  prosecutor,  at  leaet,  noay 
ever  be  distinct  acd  independent  ia  this  country. 
I  spoak  tbin  without  even  the  reuMtest  thought 
af  casllBg  say  redsctiea  oa  tbe  iatterity  and 
justice  of  any  of  tliose,  who  prtsi^  in  sor 
eoaria  ia  these  times.-— There  never  wai  a 
tiaw,  when  the  sul^ect  was  equally  aeeare  in 
tfcisayspoet;  but  iC  does  by  no  means  foHow 
from  4hooee^  4bat  failings,  insepamble  from 
baman  aatmto,  are  not  to  be  goarded  against 
by  tbose,  who  may  sufifr  from  them.  And 
ttiat  a  prejndiee  to  onr  own  cause,  is  sacb  a 
ftuUttg,  ia  flo  obviooa  to  every  candid  man's 
««rn  bffOMt,— that  no  nMn,  with  any  pretence 
to  ail  nprigbt  heart,  would  trust  himself  in  each 
a  sitaation,  aa  tbe  present  prosecutor  must 
bare  been  ia,  bad  the  present  examination  eoase 
00,  wben  he  ao  properly  presided  in  the  magit- 
tiaoy  of  this  city. 

But  wtiat  was  another  known  reason  of  this 
May? 

It  ia  notorion^  the  g4rl  was  (and  froa*  mo- 
tives not  to  be  disavowed  here,  or  in  any  other 
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Gonrt)  advieed  to  remove  bar  cnnse  from  this 
place,  to  the  snpreme  epart  of  all  criminal  pro* 
ceedings  in  Westaijn(»ter*haJl. 

Was  this  a  step  tbat  looks  like  an  evasion  cf 
jnetice  ?  Do  tbose,  who  hope  to  elude  the  force 
of  Justine,  vojunt^ly  apppoaoh  the  most  awful 
tribunal?  Happy  might  jt  have  been  for  ber, 
and  for  the  course  of  justipe,  had  her  design 
and  attempt,  io  this  particnlar,  been  agreeabie 
to  tbe  rulM  of  that  court :  for,  however  satis- 
fied I  am,  tbat  all  here  wisbi  and  mean,  to  do 
complete  justiee;  yet  the  obstructions,  wbicb 
we  heve  here  met  with  from  a  licentious  rabbfe 
(the  effect  of  which  on  some  men's  minds  np 
one  knows)  would  probably  have  been  avoided, 
ooold  the  defendant's  choice  of  a  mpre  solemii 
trial  have  been  complied  with.— But  no  sooner 
waa  one  just  oai^se  of  delay  removed  ;  no  . 
sooner  was  the  other,  aa  just  reason,  not  to  be 
complied  with,  by  tbe  coursn  of  legal  proceed - 
mgs ; — ^than  Canning  inmiediately  submitted  to 
b^  defence  in  tbe  place  she  now  stands. 

If  tbevefiMna  I  have  wiped  off  all  aspersioaa  of 
ber  gnilt,  from  a  anppasai  intent  to  avoid  her 
trial,— what  arguments  may  I  not  justly  raise 
ia  favour  of  her  inaoneaee,  from  her  appaii- 
anee  here  at  all  ? 

If  ahe  was  conscions  of  tbe  least  fear  of  con- 
viction,— (and  what  person,  really  guilty,  in 
free  from  these  fears  ?)-^WInr  did  nat  aba 
make  ber  flight  from  justice  ?  She  bad  not  even 
gratitude  to  detain  her.  No  friends  were  Io 
suffer,  either  in  person  or  fortune,  by  her  Bight. 
She  waa  under  no  ineogniaance,  either  by  self 
or  friends. 

In  oppesiticin  to  even  the  remotest  appro-  * 
bension  of  tbe  punishment  of  tbe  crime  ot  per- 
jury (and  especially  anch  a  perjury,)  could  tlia 
plaee  of  Canning's  abode  be  the  object  of  a  mo- 
ment's doubt f  Whether  a  servant  in  London, 
5>r  elaewhere,  must  be  surely  very  indifferent  to 
one  in  her  station. 

It  may  posstUv  be  some  comfort,  even  to  be 
a  aervant  in  England,  preferably  to  other  conn- 
tries.  But  auppose  her  only  apprized  of  the 
nature  of  ber  crime,  and  she  most  know  her 
oesidenoe  here  ef  a  very  abort  duration.  Under 
8«cb  oirci^mstances,  therefore,  can  any  one 
doubt,  that  such  a  delinquent  would  not  bava 
made  ber  own  choice  of  her  place  of  exile, 
especially,  wben  by  such  choice  she  sboald  « 
have  avoided  the  most  severe  part  of  ber 
punishment,  if  gaiHy,— that  orslavury  t 

J  bope  therefore  the  impntalion  of  ber  guik, 
at  least  from  Ibis  circumstance  mentioned  by 
Mr.  Wilies,  is  entirely  wiped  off.     . 

I  must  now,  gentlemen,  beg  lea^e  to  make 
two  or  three  olMorvations,  in  <^erug  to  you 
my  thoughts  on  the  prosecutor's  own  case,  an 
il  stands  unanswered  by  any  facts  on  our  side. 
And  in  this  part,  I  shall  invert  the  order  laid 
down  by  my  two  learned  friends,  Mr.  Davy 
and  Mr.  WiMes ;  and  begin  first  with  the  im- 
probability elated  io  Canning's  own  tale, 
!>ecause,  (i  tbmk,)  even  allowing  the  improba- 
biiity  of  ber  story  to  be  a  sofficient  proof  to 
ground  a  conviction  of  pei;>nry  on,  1  can  by  nf 
2F  . 
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meaos  think  there  if  a  greater  share  of  impro- 
bability in  the  defendant's  rehMon,  than  there 
is  in  many  parts  of  the  aooonnt  giren  to  cod- 
tradict  the  truth  of  it. 

It  iroold  be  endless,  in  this  plaoe,  to  follow 
the  learned  gentlemen's  example,  and  to  ob- 
serre,  as  minutely  as  they  have  done,  on  the 
several  facts  related  by  Ganningi  and  their  evi- 
dence to  disprove  them. 

I  shall  therefore  tonfine  myself,  on  this  head 
of  improbability,  to  the  general  facts  related  by 
Caonmg  in  her  own  story,  and  to  some  general 
objections,  which  that  relation  has  famished 
the  prosecutor's  learned  counsel  with. 

And  what  are  their  objections  to  the  impro- 
bability of  her  story  P  They  consist  in  the  cir- 
cumstances' of  the  time  of  her  absence,  the  na- 
ture of  the  place  of  her  conOnement,  the  par- 
ticolar  manner  in  which  ahe  led  her  lile  there, 
the  seemingly  surprising  account  of  the  first 
robbery. — 1  cannot  fbrtear  observing  in  this 
place,  to  what  forced  and  strange  obMrvations 
•n  facts  one  of  the  gentlemen  was  driven,  in 
order  to  keep  alive  bia  own  cry  of  improbability. 

Mr.  I>avy,  I  ^nk,  endeavours  to  raise  five 
different  objections  of  Improbability  from  his 
observations.— The  first  is,  it  is  very  strange, 
sa^s  he,  that  there  should  appear  no  premcidi- 
taUon  previous  to  the  robbery  in  Moorfields.— 
Mr.  Davy  lias  bad  much  more  experience, 
particularly  in  this  court,  than  I  have  had.— I 
was  therefore  the  more  aoqiriBed  to  hear  such 
an  observation  come  from  a  gentleman,  who 
must  have  heard  so  many  unhappy  Wretches 
tried  in  this  place,  for  crimes  that  would  be 
doublv  ahocking,  did  all  the  circumatances  ap- 
pear the  effect  of  design  and  premeditation  in 
the  authors :  and  shall  it  then  be  urged  as  an 
argument  of  every  felon*8  innocence,  that  we 
are  not  able  to  shew  that  his  guilty  act  was 
deliberately  premeditated  f  Such  reasoning 
would,  I  apprehend,  be  as  effectually  service- 
able to  villainy  as  a  ffeneral  pardon; 

The  next  improbability  is  made  to  arise  from 
the  very  great  danger  which  these  robbers 
(whom  Mr.  Davy  must  still  suppose  to  be  all 
coolneaa  and  deliberation^  naturally  foreaaw  in 
carrying  Cannag  so  far  from  the  phu:e  of  her 
robtery  to  her  prison. 

But,  for  my  own  part,  only  suppose  any 
robbers,  for  oooe,  rash  enough  to  commit  any 
robbegr  at  all,  between  nine  and  ten  A'clock  at 
night  m  the  middle  of  winter,  in  such  a  place 
as  Moorfields,  (and  1  would  to  ^oA  every  day 
did  not  afibrd  instances  of  such  unpremeditated 
rashness)  and  where  is  then  the  improbability  of 
the  subsequent  attempts? 

Is  it  improbable  that  such  villains  should 
not  at  once  be  satisfied  with  the  trifling  sum  of 
money,  ami  the  gown  and  apron  P— Is  it  in  the 
lesst  incredible,  that  those,  who  were  either  of 
Mrs.  Wells's  or  Mm*  Squiras's  gang,  should  be 
desirous  of  adding  one  more  prostitute  to  the 
retinue  of  this  notorious  bawd,  or  smuggling 
gypseyP 

Mr.  Davy  was  so  drove  to  support  the  im  • 
^probability  of  Canning's  relation  m  this  part  of 


his  observation,  that  we  are  now  told«  rofabcfs 
themselves  must  be  thought  so  wary  and  dr* 
cumspeet,  that  they  roost  even  have  appro- 
hooded  Immediate  oisoovery  from  the  resort  of 
those,  who  go  to  see  the  unhappy  inhabitants 
of  one  side  of  this'sqoare.  Whatt  between 
nine  and  ten  at  night ! 

If  the  learned  gentleman  has  not  already 
gratified  this  curiosity,  I  hope  be  will,  at  least, 
chuse  a  more  seasonable  hour,  lest  the  keepcn 
there  may  be  led  to  mistake  the  molive  or  no 
unexpected  and  nnaeaaonable  a  visit 

Weans  then  to  aoethis  improbability  from 
the  knowD  bomanity  of  street-robbers.— Tbcoe, 
he  thinks,  were  never  cruel  on  porpose.«-This 
is,  I  own,  an  ofaeervation  of  great  gobd-natore. 
I  wish  there  was  the  least  foondation  in  fiwt 
for  the  support  of  it.—- But  becanse  we  cannot 
assign  a  motive  or  reason  for  every  instance 
of  cruelty  and  barbarity  these  ruffiana  commit, 
are  we  to  shut  out  all  belief  that  such  acts  of 
violence  are  committed  P 

Because,  therefore,  there  is  no  design  of 
murder  proved,  we  must  not  believe  that  these 
humane,  these  deliberate,  these  wary  robbers 
could  be  tempted  to  offer  any  violence  to  Can- 
ning that  was  not  absolutely  necessary  to  a  sup- 
posed premeditated  design  of  robbery. 

There  is  one  moro  observation,  and  that, 
perhaps,  noJght  afford  an  arguoMut  of  impro- 
bability, and  that  is  the  prisoner's  great  caution 
In  husbanding  her  water ;  for  now  I  am  ao- 
coropanying  Mr«  Davy  in  his  observations  at 
Enfield- Wash.  Butbow does  thisappear,  that 
she  did  husband  (lor  water  at  all ;  in  the  manner 
Mr.  Davy  supposes  P 

Canning's  evidence,  or  relation,  at  no  one 
time,  or  place,  justifies  this  observation :  sH 
she  tells,  or  swears,  is,  that  the  bread  and 
water  lasted  to  such  a  time;  but  no  where 
does  she  relate,  how  regular  she  made  her 
meals.  If  there  is  a jpossioility,  that  this  bread 
and  water  was  sufficient  to  aostaln  haman 
nature  twenty-eight  days,  all  that  part  of  the 
case,  of  Mr.  Davy's  eking  it  out  ounce  by 
ounce,  falls  to  the  ground.    . 

Another  observation  waa  made,  which  would 
appear  of  some  weight,  if  fouoded  on  facts, 
eitner  admitted  or  proved. 

Says  Mr.  Davy,  if  ahe  had  a  mind  to  escape, 
she  might,  every  hour  of  the  day,  have  poabed 
out  the  plaister-wall.  She  did  attempt,  ahe 
ssys,  to  open  the  window,  and  could  not.  But 
where  is  there  any  proof,  or  admission,  that 
she  might  have  escsped  every  hour  of  the  day, 
if  she  would  P  Another  improbability  ia  to 
arise,  that  the  people  never  came  to  ace  whe- 
ther Canning  was  there  or  not— But  this 
onoe  more,  resting  solely  on  Mr.  Davy's  iroa- 
gmation,  wants  a  support  of  proof.  Canning 
herself  says,  she  once  saw  a  person  look  throogh 
the  crack  of  the  door,  to  see  if  she  was  gone.— 
From  whence,  therefore,  are  we  to  collect, 
that  this  improbability  ever  did  happen  P — For 
might  not  this  observation  through  tlie  crack 
be  repeated  a  hundred  limes,  and  Canning  not 
iiP 
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We  ere  now  come  to  tbe  last  and  mot  ob- 
joctbDy  whicb  it  foreter  to  Oferturn  tbit  story, 
00  tbe  foot  of  improbobility :  tbot  ie»  that  Cao- 
Bing  abould  return  from  tlie  Wash,  witboat 
attempting  to  take  any.  abetter  till  sbe  reached 
her  own  bouse.  This,  I  admit,  is  a  fact  re- 
iMd  b^  herself,  and  she  is  consistent,  in  this 

rrt  of  her  story,  on  every  relation  of  it ;  bat 
leave  yon,  gentlemen,  to  judge,  what  in- 
lerenoe  of  improbability  arises  from  nenoe.— Is 
it  poasiUe  for  yon  to  determine,  in  your  own 
minds,  w|iat  would  be  tbe  oooduct  of  any  one, 
or  more  people,  in  suoh  a  sitoation  f  Different 
judgments,  and  diflerent  resolutions,  would  be 
acted  upon  by  very  different  ideas,  under  such 
dreamstanccs.— And  therefore  I  submit,  that 
DO  argument  of  improbability  can  be  drawn 
fitom  this  ooodnct  in  Canning,  that  would  not 
e^nally  have  furnished  Mr.  Davy's  speech, 
had  she  acted  a  quite  different  part,  and 
her  story  known  at  the  first  bouse  she 
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Mr.  Davy  having  now  finished  his  chain  of 
observation,  and,  as  he  supposes,  entirely  de- 
stroyed all  pretence  to  trutn  in  Canning's  nar- 
ntioB ;,  yet  thinks  it  necessary  to  ask  one 
qoeslioo, — was  ever  a  story  attended  with  snch 
improbable  and  incoherent  cuenmstances  f 
Many  very  improbable  things,  many  very  in- 
coherent ones,  have  happened ;  and  therefore 
I  might  safely  answer  to  this  doup^hty  question. 
Yes ;  I  think  as  improbable,  as  incoherent  cic- 
comstances  have  been  true.  But  tbe  groiH  or 
innocence  of  the  defendant  will  not'  receive  the 
least  Kght  or  assistance  from  either  qqestk>n  or 
•Bswer. 

And*  therefore,  alfow  such  refined  observsr 
tions  their  utmost  latitude,  (and  as  they  have 
been  thus  relied  on  by  tbe  prosecutor's  counsel, 
I  have  been  obliged  to  take  some  notice  of 
tboD)  and  let  us  then  see,  where  just  observa- 
tiom  on  facts  will  torn  Uie  weight  of  impro- 
bability. 

This  is  a  fact  not  disputed,  Canning  was 
certainly  missing.~That«he  gave  a  partioular 
aocoant  of  her  absence  on  her  return  home, 
Jannarr  39,  1759,  is  not  ifopoted.^She  was 
particnnr  in  circumstances  of  pisce,  persons, 
and  things:  the  remarkable^  pitcher  now  be- 
fore yon  m  particniar. 

Now  on  this  state  of  facts  all  nocontradicted, 
permit  me  .only  to  ask  a  few  qnestioos,as  the 
pn^rcst  answer  that  can  be  given  to  the  ob- 
oervations  on  the  head  of  improbability.  If 
Csoning  was  absolutely  ignorant  of  the  place 
she  was  resolved  to  charge  as  her  prison,  could 
sbe  have  ventured  to  mention  any  one  circum- 
stsoceshe  did?  In  snch  a  sort  of  room,  as  the 
gentlemen  themselves  allow  she  did  describe,— 
even  a  chimney  would  have  been  a  hazardous 
|iarticolar.-*But,  that  she  should  descend  to 
■Qch  a  pitcher,  as  now  produced,  was  risking 
the  whole  on  a  circumstance,  that  woukl  fail 
her  a  million  to  one. 

The  Tory  person  of  Squires,  stamped,  as  Mr. 
Davy  says,  oy  God,  with  a  |iarticolarity  never 
to  be  forgotten— wottU  Canning  h«ve  ventured 


to  fix  on  such  a  person  f  Though  Canning  was 
not  equal  in  her  description  of  Squires's  defor« 
mity  with  Mr.  Davy,  the  account  of  the  per- 
son who  robbed  her  is  too  remarkable  to  pro- 
ceed from  mere  invention. 

Now  it  is  certainly  roost  probable,  that  if  any 
person  at  all  had  been  described  to  Canniogr- 
It  must  have  been  Wells :— for,  according.to  tbe 

Krosecutor's  account,  Squires  had  come  tbera 
ut  a  few  days  before  Canning's  return  home  ; 
and  yet  Capning's  description  neither  did  fit, 
nor  wonid  she  charge  Wells  on  sight  The 
person  of  Wells,  even  by  tbe  prosecutor,  was 
supposed  as  unknown  by  Canning  as  that  of 
Squires.  Tbe  name,  indeed,  of  Wells  or  WUU, 
(now  too  supposed  by  the  prosecutor  to  have 
been  named  by  Scarrat  to  Canning)  was  men- 
tioned by  her  at  her  first  return,— and  from  this 
ciroumstance  every  body  bad  predetermined 
mother  Wells  for  the  robber.— Mr.  Willes  as- 
sures you,  nobody  dreamed  of  a  gypsey.— 
Every  body  bad  fixed  on  Wells,  as  sbe  was 
known  to  be  tbe  mistress  of  the  boose,  and  as 
the  house  was  infamously  known  to  be  qipable 
of  harbouring  those  that  were  capable  of  any 
villainy.— Every  liody  therefore  fixed  their  at- 
tention on  Wells.— And  yet,  gentlemen,  tbe 
prosecutor's  own  witness,  Mr.  Aldridge,  tells 
you,  that  Squires  wss  directty  pitched  on  by 
Canning.— Sbe  could  not  have  been  mora 
ready,  if  abe  had  received  her  description  from 
Mr.  Davy.  ..  . 

But,  gentlemen,  argumenU  and  mfereoces 
on  evidence  of  this  kind  would  be  endless.— No 
deduction  from  them  can,  or  oujfht  to  conclude 
your  judgment  on  a  charge  of  this  kind :  yet 
Ibe  gentlemen  for  tbe  prosecution  have  through- 
out grounded  all  their  argument  on  this  head, 
that  some  stoiy  was  necessarv  to  be  forged.-- 
Soppose  this  granted,  in  order  to  argue  with 
them  in  their  own.  way,  let  me  ask  them,— 
could  a  weak,  iiliterMe  woman  (however  sup- 
ported) have  either  invented,  or,  when  in- 
vented,  be  uniform  in  the  proof  of  it  ?  Would 
any  one,  endued  with  the  most  common  share 
of  undersUnding  herself,  or  assisted  by  those 
who  were,  have  taken  a  tale  so  very  difficult  to 
have  gained  belief  ? 

Surely,  a  description  of  peraons,  places,  and 
things,  really  not  existing,  wouM  m  probablv 
have  gained  belief,  and  yet  have  been  much 
more  easily  managed,  in  case  of  more  particu- 
Bar.  inquiries. 

Bot,  however  strange  many  of  the  circom- 
stanoea  of  this  Ule  may  seem,  1  apprehend  it  is 
not  so  destitute  of  aU  presumptive  proofs,  as 
has  been  contended.  ,    .       ,_      ^ 

I  have  before  said,  no  one  doubts  that  Can- « 
ning  was  missing.  That  the  condition  of  her 
body,  o»  her  return,  was  most  miserable,  has 
been  proved  by  some  of  tbe  prosecutor's  wit- 
nesses ;  will  be  confirmed  by  such  of  ours, 
whose  characters  and  ststions  place  them  above 
aU  sospicion  of  being  privy  to,  or  capable  of 
supporting  a  fraud  of  any  kind. 
%e  saoie  will  prove,  that  several  symptoms 
^hi«  unhappy  girl's,  illnessy  were 
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tm^rriiig  tol^iis  V  ftome  mmt  «ktMordiiiary 
treatment  she  bad  reoeittd. 

The  ansti'er  MtMipled  to  thew  ttaeontrM 
dieted  fact*,  Is,  all  tins  itaa  tiraetii^  Imr  Uw 
99kfi,  of  gain— to  beo6flie  a  fakte  objact  of  eba- 
lity,  or  moreprobatily,  says Mr.Dat y, to eoVer 
tile  reproach  of  whofedom.  To  this  aaswar  I 
'  Will  make  do  other  r^ply«  than  atk  thia  one 
^tteation,— what  fact  ai^dlatreas,  hoirever  ao^ 
coDtroverted,  may  net  b^  stipposed  to  have^nK 
ceeded  fi-om  a  dMign  to  decetve  and  impoieP 
^^And,  in  this  instaoee,  We  have  bad  aotbiB|r 
but  mere  abppoaitions  to  induce  yoor  belief,  that 
aH  Canning's  suflTerings  were  Arandulent. 
•  I  will  trefipffta  with  only  one  qaesuon  qioraf 
en  the  head  of  improbaAlity.  Cannfaf  wae 
missing— where  Was  HheP  AWtt  more  wan  a 
twel?e-month'8  inquiry — that  Inquiry  backed 
With  as  actire  a  prosecntion  an  e?er  was  carried 
on  in  this  kingdom — that  prosecutaon  made  the 
nnitersal  ottject  of  ai^tument  and  curiositv— 
and  yet  not  the  least  aormise  of  any  other  place 
of  confinement  than  that  all^dged  by  CaDalo§f 
berself.  To  thia  we  have  had  no  other  aecottOt 
ihato  Mr.  Davy's  bare  opinioii-«-«he  waa  se- 
creted somewhere*— to  conceal  a  pregnancy •» 
br  to  get  f\r^  ef  disorders  incident  te  the  gay 
and  Young. 

It  this  was  the  fiict,  I  shall  venture  to  pro- 
nounce she  might  have  made  more  of  her 
means  ef  secrecy,  than  by  any  distress  she 
could  counterfeit,  e?en  in  these  charitable  days. 
•—But  to  gWe  such  a  supposition,  a»  Mr. 
Davy's,  the  lea^t  oolbor  of  truth,  we  must  wv»* 
toeee  that  Canning,  «poor,  Illiterate,  and  friend  • 
less,  has  succeeded  in  an  attempt,  that  money, 
art,  and  friends  have  scarce  ever  efleeted.       ^ 

I  Nvill  therefore,  leave  this  paK  of  the  nroae* 
imtor^s  case,  upon  which,  I  am  fenaible,  I  have 
taken  up  more  of  your  time,  and  the  eonrt'St 
than  may  have  been  neceesal^  \  not  oiHy  as  1 
think  the  supposed  motives  of  all  Canning^ 
Btory,  at  leest,  as  improbable,  as  the  facts  re« 
lated  by  her ;  but  also,  as  I  hope  this  will  betbe 
Hist  prosecution,  where  I  shall  near  a  conviclioa 
cf  wilful  and  corrupt  perjury  contended  for  on 
the  ^ere  improbability  of  any  %o|8,  which 
have  been  credited  by  twelve  men  on  their 
eatbs,  and  that  too  in  a  case  where  the'merci- 
ful  ear  is  ever  most  open.  Since,  gentJense*^ 
it  is  not  to  be  denied,  hibte  at  least,  whe^  I  catt 
vouch  the  annals  of  this  place  fbr  my  assertie»^ 
—that  thiiiffs,  seemingly  impossible  fbr  human 
power  to  Rave  perfbraofed,  have  been  proved 
Iroe— things,  the  RNiet  unlikely  to  be  attesMd 
as  true,  if  false,  have  beto  credited,  and  yei 
have  been  utterly  false. 

Ther<*  Are  two  knoWtt  Instances  of  this  kind  : 
the  one,  that  mest  improbable  ride  from  a  place 
near  this  city  te  York  in  one  day,  on  the  same 
horse:  I  had  almost  said,  as  improti^bte  aper^ 
Ibrmance  as  Mr.  Davy*s  flight  round  the 
l^tmospbere!  yet  this  was  a  certain  fact  done, 
Was  attested  and  believed  in  this  court,  aad  by 
that  proof  the  prisoner  was  acquitted  ef  a 
tdbbefy,  which  Ee  confessed  bhnsM  actually 
guilty  of,  u  soeii  as  aoqmlled.-^lMsr  the 


btber  hisad,  is  tba  well. knows  alary  4t  a 
steward's  son  bakmgiag  to  a  aoUe  faS(iilv**.]f 
I  redlemher,  it  was  the  Qainsborougb  raaan^  | 
bat  that  is  not  material.  There  tlw  steward 
was  ttfaMlag,  and  a  large  sum  af  tnaaey  Mp* 
posed  to  hare  been  Uken  fi'ombimt  bwow« 
sen  accused  himself,  bis  mother,  ami  bis  sinevi 
sT  the  murdsr  and  robbery,  and  that  thdv  ba4 
thrown  the  body  into  suob  a  pit-*>Tbe  pit  wai 
sdarebad,  and  bo  body  founds  and  yal,  ai 
the  son  peisistsd  in  bis  awn  acensallott,  ibejr 
were  indicted,  tried,  and  baafed.-*<- Yet,  ss«m 
lime  after,  the  father  returned^  gave  a  parties^ 
hir  aceottot  of  his  absence,  and  the  eansa  e#ii, 
«wNow,  in  both  these  instances,  who,  on  ^ 
first  relatioB,eoold  either  aassnt  to  tbotnitb  of 
tbe  one,  Or  would  doubt  the  truth  of  tbo  other  f 
i^And  yet  tbo  one  was  onooatrovevtiUT  pioeed 
to  be  true,  and  the  other  demnnstiaMy  lalaa^ 
I  mention  these  facta,  to  shew  tbo  great  liaagor 
of  acquitting  or  condeoaoittg  against  fosMvo 
proof  on  oath,  on  refined  arguments  of  imfoo^ 
babtlity,  wbidh  we  seearo  thiis  ospable  of  de- 


And,  indeed,  I  cannot  bat  exprsss  i 
gree  of  wonder  in  this  phice,  that  a  point  of  thia 
natinro  should  have  been  thus  laboured  by  tlM 
prosecutor, — as  bo  bas  eontended  for,  aod  haa 
esKleavoured  lo  prsdttce  pmef  of  facts,  wlrich^ 
if  credited,  would  make  all  resort  to  suppssilion 
u^le^s — I  infer,  tberefbrs,  that  even  teuobing 
on  ^uppositieosand  arguments  of  improbafail&tjr 
implies  a  diffidsnce  fai  their  proof  of  fads. 

But  having  done  with  this  part  of  tbo  onav 
which  roals  on  the  bead  of  imprebabilhjr,  It  now 
remains  "to  examine  how  tbe  charge  is  ottior* 
WMo  supported ;  and  bow  itja  toboanswored 
on  our  part  And,  after  tbo  great  attenlioo 
yoQ  bare  given,  I  need  not  remiod  yo«>  tlml 
the  stress  of  the  proof  bas  been  leveHeid  to  abew 
Mary  Sqoirea  was  elsawbent)  on  wWeb 
Mr,  Davy  bas  logically  ooockided,  fsrgo^ 
Canning  has  wilfully  sworn  false.  But  tbio  W 
not  a  necessary  OAuseqaeooe.  How  dooa  it  oe- 
cessarily  follow,  that  thoagb  Sqoirea  waa  oloa* 
wbore.  Canning  has  maKoiouBly  peijorad  bdhr- 
self  ^  Mav  there  not  be  0  simditodo  fen  do« 
Jbrraity,  that  may  deoeive,  so  well  so  tlssre 
may  be  in  tbe  mors  ndndrod  part  of  tbe  oeor  f 

But  having,  in  general,  dMed  the  trofth  of 
Jlr«  Davy's  inference,  I  shall  waive  ibis  pwtof 
my  def^weo  so  far  Ss  to  agree  with  Mr.  bav]f , 
that  Squires  is  00  siaflftpt,  tbat  ills  soaico  poasiw 
ble  to  mistabo  bar.  Canning  has  owom  sho  bi 
not  OMstakon  ;  twelve  men  onon  their  oibe 
b'avo  believed  ber ;  aiMl  faer  ddbnce  now  io, 
fbatshe  is  not  mistaken.  It  wHI  be  ao  oooi- 
less  as  prolisp,  to  go  mmotely  tbtoogti  oeort 
branch  of  the  prosecutor's  evideooo,  tbat  m 
meant  to  prove  the  contrary.  Tbe  wimcoses 
are  many  t  however,  all  their  fbroe  isdineot  ai»d 
obvlocis  to  a  single  point,  via.  to  jirors  Sqobros 
at  Abbotsbnry  and  ether  places^  from  tbe  991b 

»,  ■  I       ■  I.       -■■■    .8.I.M  ii..-  ttrtiimw  m  ■<»■ 

'  *  flee  the  Case  of  the  Penysbi  lUs  OsNec- 
Hon^  vol.  14,  p.  1314^  SeokciCodbtBsibot% 
Case^vol.i«^p.iM«. 
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ttf  DvcMlttr.  IfM,  ta  the 
17M:   itfcM  «»e  iImH  MdMfwr 
was  at  Eofield. 

It  M  not  mkut  imilMterial  to  raaaark,  that 
JMur  Bfkm  and  AlMe  PanilMm],  tba  twd 
first  ifiiii«is«,  are  not  quite  pMitite,  bat  b^ 
\me  only  tbar  a*«  the  parsona. 

You  ftitl  otoert e  frof*  btnee,  that  Abboti* 
Wiry  is  to  bo  the  gnsd  settM  of  cotttfudietioo : 
tfecre  ull  tbo  wHocasoa,  wbothar  united  by  a 
loeif  eourae  ofimuggliDgf,  or  •uly  oocaakmally 
Ibtrt,  atu  mnM  aud  potitif • :  other  oircom- 
itaiCM,  surMy  nbt  aNofalbor  coodibod  m  tho 
eoQite  of  •  gypt«y *•  Kfe,  aro  fuoenred  only  fiir 
tMr  f^oidtooo  tt  AbboHbury.  In  all  other 
•koeagquii^oiii  etletnpted  to  be  Aewn  ptopcr- 
ly  M  a  f  itrriiit,**'^tttM-leUki|r,..-etiiy{tig  a 
nl|bt  ooly  iti  a  pkice,  and  lodf  ed  Hi  bans. 

Bet  iHieo  Miee  brevf^hl  to  Abbottbtf  ry,  with- 
•mtoy  cause  opened  or  proted,  tbey  are  at 
Mee  10  half,  net  oe  gypsiea,  but  beeome,  in  an 
iostant,  remarkable  fi^uesis ;  live  in  the  new 
jMrt  of  the  honbe,  inaload  of  lyin^  in  a  barn  ; 
Mstead  of  bcinnf  l?yp<ic*>  that  et cry  one  avoide, 
•leepl  oiich  aa  want  to  deal  in  fertdne-tellio^ 
tad  imnnM  gvNidt,  they  ai«  now  oeetpaniona 
oTthono  ot  the  beat  rank  in  the  pUHse,  and  at 
too  bulla  in  one  week.  This  to  ugfy  and  de* 
kmt4  women,  whom  they  ha«^  hroovht  a 
nua  that  aubeiiled  on  chbrity  at  Enield,  to 
ivear  that  he  chose  rather  to  eit  in  the  ooM, 
tkanhjr  the  fire  where  she  wua  HI  eompany;  I 
»y,  this  extraordinary  pieos  of  deformity  yon 
we  to  believe  at  Abbotobury  areteM  at  all  meet- 
ings iwiial  at  tbia  season,  and  earessed  asa  prin* 
eipal  gnest. 

One  reoMrk  will  suffice  for  all  thisparticu- 
hrity  of  deacriplioa  at  Abhoubury.  This  time 
uts  necessary  to  be  consumed  somewhere,  or 
the  eftMevhIenoe)  prior  in  point  of  time,  would 
tot  defiMt  the  f yjMey's  arrival  at  Enfield,  in 
matradletien  to  evidence,  which  they  are  aware 
«e  ha?e  to  pradooe.  You  will  now  observe, 
tkit  it  has  bebo  thought  necessary  to  hare 
UMne  staudUfd  to  lesort  to,  as  a  reason  fbr  alt 
Ibis  pafticiriar  series  of  evidence  and  recollee- 
lien,  rehitive  to  all  thoee  three  fi^psies.— It 
faapp^,  that  most  of  the  evidence  have  chooen 
the  h^  cfaungfe  of  stile  as  their  common  object 
of  mtfliiory.— Scarce  one,  who  did  notremem- 
^  this  or  that  particuhir  fact,  by  the  era  of 
old  or  new  Christmas.— I  wish  this  may  be 
the  only  scene  of  fidsehood  and  confusion  flow- 
hffnm  this  hiw.  1  was  myself  ag^amst  if,  as  I 
thougfht  it  likely  to  be  productive  of  mistakes  in 
cridoBoe,  and  don't  yet  see  any  use  it  ever  can 
beofto  the  public. 

It  is,  however,  1  confto,  natural  to  conirm 
sartemembrance  of  panienlar  persons  or  thingfs 
by  lumarlmble  «rat  in  point  of  time.  But  I 
iittch  doubt,  whether  this  is  not  the  occasion  of 
the  whole  mistake  in  this  esse ;  not,  perhsps, 
designed  by  all,  tboug;h  by  others  caleolated 
laerely  to  add  a  credit  to  facts,  that  a  mere  po- 
•itive  averment  wonM  fail  to  eetablish. 

And  to  the  evidence  of  the  second  witness, 
AKoe  Panham,  at  Whiyard't  6sp|  (which  wan 
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ginm  with  graal  mdestjr,  and  an  air  of  truth) 
there  ia  a  parlicvbr,  which  inducsa  OM  to  M^. 
iieve,  that  the  year  must  be  nMsudken  by  Una 
wiinesa.  In  order  to  eonviace  yon  that  she 
was  not  mistakw  in  the  persona  of  the  gyp 
^•ho  rseoUeolsthey  told  her  they  wonid  ( 
nod  see  her  afsio  at  oM  Christmas. 

It  was  then  the  51st  of  Deeeesber.— Tbeaa 
gfypsiss,  aa  you  have  heard  from  all  their  owa 
accowrts,  on  their  lotum  hither  ts  winter 
^fMurtsrs;  Abbslsbufy,  a  lumsrlable  pomtiii 
view ;  and  yet  all  this  most  be  defiealed,  if  thej 
hudihen  the  least  intent  of  being  at  Winyard^ 
Gap  anin  at  oM  Christasas-;  but  this  is  vesj 
tceonttUUe,  suppeein|f  it  tlw  year  bslbre,  that 
tbeae  waodertm  wore  m  tboaenarts.-— And  thin 
is  no  umiatoml  auppesitieo;  mr  the  chaugoef 
stile  was  then  enacted  into  a  law,  though  it  hai 
not  taken  place ;  and  therefore  the  firat  oM 
Christmas  was  no  nooommon  day  of-mtaso  lee 
these  gypsies,  as  dissentsrs  ftom  the  New  8tile« 
to  fiv  on.  But  surely,  gentJenien,  if  this  ok* 
tensive  scene  of  olik'  prMf  ought  to  find  audit 
with  you,  it  is  efident  Gemgu  and  Lucy  S^uiren 
were  the  most  proper  uvidenoe  to  support  the 
truth  er  it. 

To  thb  I  desired  to  sppcnl,  as  being  the  beat 
evidence,  when  fohservcd  those  two  in  court, 
after  all  other  witueswis  weiut  by  order,  obliged 
to  withdraw.-*-The  piesstjutoi's  oounael  aaw 
the  foree  of  this  appsul,  sad  agreed  to  eaU  theae 
two  witnesses  in  sucoession.*^Oeorge  was  call- 
ed.—If  Lucy  had  been  ventured,  and  they  two 
had  agreed  hi  points  of  facts,  of  pemons,  and 
.timeu,  as  they  osust  have  done,  if  true  in  the 
aeeoonts  they  gave^i  say,  if  tl 


I  then  agieed,  and  I  still  say,  that  I  must 
have  submitted,  that  the  detendaut  was  at  Isaat 
mistaken  in  her  evidence  agauMt  Mary  Squirsa. 

But,  ef«uttemaot  you  have  heard  Cleorgu 
ahme.  From  his  crots-esamioatien«  the  dan- 
ger of  a  uMuHhst  uontraidictwn  beoame  too  up- 
parsttt.  Oesrge  hardly  supported  himself.-— 
If  Lucy  wss  ostted,  and  faultersd,  the  whole 
wH^  was  guoo.-— 8uch  a  trial  wua  thsfduru 
not  to  be  vtutowd.  1  rsnlemanded  this  test  of 
the  truth  of  the  «ii6i;  but  the  proseoutor  nh- 
sohitoly  i^Astod  it.^A  reason  indeed  was  u^ 
signed;  but,  like  many  others,  theettHitof  n 
quick  invention,  unsupported  by  proof.  Bstli 
these  wiinesssn  were,  at  once,  made  alasost 
ideots.  Nothing  of  this  was  mentkuied  in  the 
opening,  or  as  an  excuse  for  net  caUiag  them, 
when  at  first  demanded. 

But  as  Lucy  was  not  called,  (which  I  imdiy 
think  would  have  determined  this  whole  aSur) 
let  me  remark  a  little  on  t|ie  conduct  of  Geoigu. 
And,  geiitlemon,  where  did  tlicre  appear  any 
defbct  of  underatanding,  duria^  his  iKumiua 
tion  on  behalf  of  the  piuseentionf  Ho  waa 
clear,  quick,  and  iniuuto,  both  as  to  timssiy 
names,  and  places,  that  weiu  witbiu  the  tuoto 
to  be  proved.  Of  other  plaoss,  oeltafaiiy  on 
remurkaUe,  csrtoialy  aa  natoral  ohjeets  af 
memoi7,  net  a  titHe  wua  to  be  i 
fbrtohav«i 
gifeunduoi 
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And,  therefiire,  aot  a  town  oot  of  the  mUit 
cice|it  Sbaftsl^ary ,  tbroogh  a  tour  from  Aogosl 
to  Deoeoiber,  from  Sorry  quilo  aloug^  tbe  ooost 
of  Sufliex  aod  Dorset,  is  to  be  meotiooed. 
Not  a  transaction  of  boyiog  or  selliag  a  single 
•crap  of  bis  goods,  in  any  one  pme  out  of 
tbe  alibi ;  aod  yet  it  is  impossible  but  their  trade 
must  have  been  tbetr  vietr  and  support,  in  one 

rrt  of  their  journey  as  wdl  as  another.  But 
submit,  that  some  parts  of  the  story,  in 
whioh  tbe  proseentor  has  allowed  this  witness 
to  be  capable  of  giving  his  testimony,  afford 
ftrong  suspicions  of  falwbood.    I  will  < 
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Tate  some  of  them,  that  strike  me  in  this  liffht : 
First,  that  deerepid  old  woman's  walk  mmi 
Litton  to  Abbotsbury,  and  back  agam  to  dinner, 
and  then  to  Abbotsborv  the  same  evening, 
■eems  highly  improbable.  Yon  are  told  by 
other  witnesses,  that  snch  a  walk  would  neoes- 
■arily  take  nn  more  time,  than  other  drcum- 
ntanoes  of  George's  story  can  poMiUy  allow 
for  it.— Add  to  this,  the  improbability  of  her 
being  at  Abbotsbury,  and  that  too  at  Clarke's 
house,  and  yet  not  seen  there  by  one  of  all  her 
nnmerons  acquaintance.  Yon  observe  scarce 
a  person  there,  but  has  known  her  intimately 
for  many  years.  Here,  you  have  heard  from 
many  of  the  witncises,  there  was  an  halt  of 
eight  or  nine  days.— George  then  tells  youp 
that  the  first  day  they  went  only  to  Forlersbam, 
a  very  small  distance ;  and  from  this  place  such 
Ibroed  marches,  as  amount  to  the  highest  de- 

rB  of  improbability.  I  asked  him  a  reason 
this  immediate  and  unusual  expeditwn. — 
This  was  one  of  tbe  questions,  which  yon  find 
he  did  not  expect  to  be  asked.  At  last,  it  was  a 
aster's  illness  occaskmed  this  hurry— We  re- 
ceived a  letter  from  her  by  the  post  on  that  ac- 
count* He  conM  not,  however,  tell  where 
this  letter  was  received,  and,  perhaps,  that 
might  be  forgot:  but,  gentlemen,  he  conld 
■caroe  receive  this  letter  at  Portersham,  be- 
cause  thai  wasa  naere  occasbnal  restmg-place; 
and  if  a  letter,  that  veally  required  and  occa- 
ooned  such  expedition,  was  received  at  Ab- 
botsbury, 1  desire  to  have  it  accounted  for,  how 
they  came  to  attempt  no  fiuther  than  Porter- 
■ham  the  first  d^.  It  is  obvwus  therefore  to 
ne,  that  the  particoUr  stages  this  witness  gives 
an  aoooont  of,  were  not  in  pursuance  of  this 
letter;  but  in  order  to  be  at  Basingstoke  on  tbe 
18th  of  January,  for  a  purpose  that  is  very 
material  for  tbe  truth  of  their  whole  story,  and 
which  I  shall  take  particular  notice  of,  when 
I  attend  them  at  that  place. 

But  first  let  me  ask,  if  snch  a  letter  ever 
aent,-«if  a  sister  ever  sick,— Why  not  that 
ttster  here,  to  confirm  the  truth  of  this  plain 
and  simple  Actr  Is  she  too  of  so  weak  an 
adenUndihg,  as  not  to  be  trusted  with  this 
question  f  Did  you  write  a  letter  to  your 
bcother  George  in  January  1753,  and  to  what 
placeP  Was  you  then  ill,  and  did  yon  inform 
him  so  by  such  letter  f  An  answer  m  the  affir- 
mative to  either  of  these  questions,  from  a  wit^ 
nesa  wheee  chaiacter  slan£»  and  must  stand, 
uaimpeached  by  any  thug  which  now  appears, 


woold  have  had  great  weight,  with  me  at 
least,  in  confirmug  this  part  of  George'c  evi- 
dence. 

There  is  another  nuMt  remarkable  defect  in 
Gemge's  account  of  this  joume3r.— From 
Coombe  to  Basingstoke  to  forty  milea: — he 
wanted,  at  first,  to  make  thto  march  in  two 
days;  but  he  was  put  right  in  hu  road  here  by 
the  learned  sentleman'a  rota  on  his  brief,  or 
else  they  would  have  been  too  early  at  Basing- 
stoke for  thto  material  letter :— bnt,  in  thto  three 
days  march  of  forty  miles,— not  a  single  place 
known;— no  witness  called  that  ever  saw 


them ;— aod  yet  they  eat,  drank,  and  lodged, 
as  in  other  parts  of  their  journey.  And  yet,  to 
pnt  the  truth  of  thto  narration  beyond  the 
reach  of  a  doubt,  thto  witness  has  repeated  hto 
whole  journey,  accompanied  by  an  attorney* 
not  only  to  refresh  hisown  memory,  but  to  give 
his  testimony  a  prop  and  support,  which  he 
was  no  doubt  prudentfy  advised  it  might  ataad 
in  need  of. 

It  is,  surely,  somewhat  strange,  that  the 
nearer  be  arrived  to  his  own  hoine,  tbe  leas  he 
should  be  canaUe  of  rrmemberinff  things  and 
places  himseir,— the  lem  he  should  be  able  to 
produce  persons  to  remember  him,  hto  mother, 
or  his  sister.  But,  gentlemen,  thto  is  a  gtoring 
objection  to  his  testimony,  both  between 
CkMmbe  and  Basingstoke,  and  from  Basing- 
stoke to  Brentford.  But  at  Basingstoke  a  cu-- 
cumstance  to  pretended  to  have  bippened.  and 
which,  if  it  really  did  happen,  makes  it  be- 
yond a  doubt,  that  they  were  really  at  Basing- 
stoke on  tbe  18th  of  January. 

This  is  the  letter,  supposed  to  be  wrote,  by 
the  direction  of  liucy,  by  tbe  landlady  at  Ba- 
singstoke, to  her  lover  Mr.  Cburke,  whom,  yon 
have  been  told,  she  danced  with  at  Abbotsbury. 
You  have  also  been  told,  that  thto  pledge  of 
Lucy's  love  was  unfortunately  delivered  to  a 
wrong  Mr.  Ctorke,  by  some  mistake  of  the 
Dorchester  post-house.  Now,  gentlemen,  yon 
will  observe,  all  that  makes  this  letter,  in  any 
degree,  a  material  piece  of  evidence  for  the 
prosecutor,  to  the  time  it  was  wrote:  for  that 
these  vagabonds  may  have  been  in  all  the  places 
through  which  the  evidence  has  traced  them— 
thai  tbey  might  dance  at  Abbotsbury,  and  thiU 
Lucy,  whose  beauty  Mr.  Davy  himself  eeems 
to  have  been  so  enamoured  with,  might  there 
also  captivate  tbe  heart  of  Mr.  Clarke— to  very 
probable,  but  intirely  immaterial.  It  was  there- 
fore incumbent  on  the  geotlemen  for  the  pro- 
secution to  have  fixed  the  time  at  which  tlito 
letter  was  wrote,  without  the  least  blot  of  any 
suspicion ;  and  not  only  the  time,  but  that  the 

Jypsies  actually  came  on  this  supposed  18th  of 
anuary  to  Basiuf^stoke,  directly  from  Abbott- 
bury  ;  for  otherwise,  their  being  at.  Enfield- 
Wash  on  tbe  1st,  8d,  or  Sd  of  January,  and  at 
BasiufTstoke  on  the  lIBtb,  are  not  in  the  least 
inconsistent:  and  therefore,  gentlemen,  I  be- 
fore took  notice,  that  a  most  material  part  of 
thto  journey  was  very  imperfectly  acoounted 
for  by  Geoige  Souires,  and  not  any  witnem  to 
asstot  him  quite  from  CkxNnbe  to  Basingitok^ 
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How,  mtteiial  therelbra  ivonld  it  hR?e  been,  in 
this  purt  of  their  CMe,  to  have  had  this  wrong 
Mr.  Clarke,  to  whom  thii  love-epittie  was  lent 
by  mistake  P  Weshoold  then,  at  least,  bate 
been  sore,  that  it  was  not  of  an  earlier  date  than 
1753 :  and,  when  I  oome  to  .observe  on  the  let- 
ter itself,  as  produeed  to  the  €k>nrt,  I  think 
some  snepioions,  on  thb  bead,  will  not  appear 
to  be  groundless. '  Mr.  Davy  with  great  con- 
fidence asaerisd,  that  this  piece  of  evidence 
alone  was  sufficient  to  detect  the  whole  im* 
postnre.  I  have  alkiwed  how  strong  it  would 
be,  accompanied  with  some  requisites,  that,  I 
submit,  do  not  npw  aooompany  it.  An  essen* 
tial  OM  is,  that  the  letter  should,  beyond  a 
doubt,  appear  to  yon  to  be  wrote  on  the  18th 
of  Janmu7  1753.  Mr.  Davy  and  Mr.  Willes 
have  therefore,  on  all  occasions,  mentioned 
Ibis  date  of  the  letter,  as  a  fact  not  disputable, 
or,  indeed,  to  be  disputed.  But,  gentlemen, 
voo,  on  oath,  must  from  the  appearance  of  the 
ietteritself,  at  least  think  this  uncertein ;  for, 
however  often  the  date  has  been  lepeated  1753, 
it,  in  fact,  has  no  other  figures  than  175 ;  the 
coraer,  where  the  fourth  figure  should  stand, 
ia  torn  or  rahbed  oif.  That  comer  alone,  gen- 
tlemen, out  of  four,  though  jill  equally  secured 
by  the  fold  and  make  of  the  letter,  has  soifered 
by  time.  When  an  obliteration,  or  other  acci* 
sent,  happens  in  so  material  a  part  of  so  very 
mtterial  a  piece  of  evidence,  }t  naturally  ex- 
cites some  suspicion.  And  here  again,  how 
material  would  it  have  been  to  have  had  the 
wrong  Mr.  Clarke,  who  could  not,  I  am  sure, 
have  perused  so  unexpected  a  letter  without 
eome  degree  of  attention  P  And  from  him  we 
might  possibly  have  known  how  the  date  ap- 
peared, when  delivered  to  him. 

Tis  also  unlucky  for  this  material  point  of 
evidence,  that  the  post-mark  is  by  no  means 
plain  enough  to  give  any  satisfactory  aoeount 
of  the  time,  w^en  this  letter  actuafly  passed 
through  the  post.  This,  I  own,  is  a  defect  not 
io  the  prosecutor's  power  to  have  cored ;  but 
therefore  it  was  the  more  incumbent  on  him  to 
have  authenticated  the  time  and  date  of  the 
letter,  by  such  means  as  were  in  his  power; 
aad  therefore,  I  think,  thcf  absence  of  Mr.  Clarke 
greatly  discredits  the  authority  of  this  piece  of 
evidence ;  for,  as  1  have  before  said,  on  the 
truth  and  exactness  of  time  depends  the  whole 
ibrce  of  this  alibi  evidence.  I  doubt  I  have 
eppeared  very  prolix  on  this  part  of  the  case : 
but  as  the  conduct  of,  the  prosecution  seemed 
to  make  this  so  very  material,  1  hope  I  have 
not  seemed  to  trespass  too  much  on  that  in- 
dalgcnoe,  which  has  been  so  remarkable 
through  this  whole  cause.  I  shall  therefore 
dose  my  observatkms  on  the  other  numerous 
witnesses  to  this  tUibi  pact  of  the  case,  that 
however  they  majragreo  in  genera]  facts,  that 
Squires  was  at  this  and  that  pkce,  as  sworn, 
ioch  aooount  may  either  be  fidse  or  immaterial 
10 this  prosecution;  may  be,  as  other  alibi  de» 
feoces  too  often  are,  -absolutely  false,  or  false 
ID  point  of  time;  and  the  one,  as  well  as  the 
•tber^equaUy  uiv|aidales.the  vhlrfoof  this^  w 


relative  to^  or  material  in,  a  proof  of  Cauiing'a 
guilt. 

1 1  is  therefore  one  of  the  corner-stones  to  th« 
credit  of  this  sort  of  proofi^  that  the  several 
witnesses  should  be  uniform  in  all  tlieir  drxmrn- 
stances,  and  particularly  in  such,  which  4hey 
themselves  might  not  tnink  a  necessary  or  es- 
sential part  of  the  case  which  they  are  brought 
to  prove.  But,  gentlemen,  you  may  remeoa- 
ber,  that  in  such  cireumstances  there  were 
many  contrediciory  accounts:  one  in  parti- 
cular was  most  material,  either  in  establish- 
ing or  overthrowing  George  Squires's  account 
of  his  mother!s  famous  walk  to  Abbotsbniy 
and  back  again.  To  give  this  a  seeming 
probability,  m  the  subwquent  witnesses  were 
to  bring  them  into  Abbotsbury  very  late  ia 
the  evening;  and  yet  John  Ford^  oneofth* 
gang's  most  intimate  and  old  aoquaintanoe, 
swore  poaitively,  that  he  kissed  Lucy  before 
three  o'clock  in  the  afUraoon  at  Abbotsbory. 
Mr.  Davy  was  aware,  that  so  signal  a  token  of 
remembrance  would  weigh  strongly  against 
aome  of- the  former  evidence;  aim  thmfora 
this  witness  is  directly  called  drunk.  >  There  in 
another  of  this  sort  very  material :  Hawkins  at 
Litton,  though  in  and  about  his  honse  the 
whole  moming»  remembers  not  a  tittle  of  this 
morning's  walk  by  the  old  woman  to  Abbots* 
bury. 

Having  gjone  throi^h  this' range  of  the  pro- 
secutor's evidence,  and  troubled  you  with  such 
observations  as  occurred  to  me  on  those  parts 
which  they  seemed  to  lay  their  greatest  straw 
on ;  I  am  now  in  course  brought  nearer  honiey 
and  am  to  see  how  far  another  dsss  of  wit- 
nesses have  produced  any  substantial  chaige 
against  the  defendant.  And  I  hope,  gentlemen, 
I  shall  have  occasion  to  be  much  less  prolix  am 
this  part ;  because  the  evidence,  in  its  own 
nature,  is  much  weaker ;  and  whatever  weight 
it  may  carry,  allowing  every  tittle  of  it  to  be 
true,  there  are  scarce  any  three,  persons  to  be 
fouiul,  who  will  agree  in  drawing  the  same  in- 
ferences from  the  facts  related  bv  the  set  of 
witnesses  1  am  now  come  to ;  that  is,  gen- 
tlemen, those  witnesses,  who  have  giten 
yon  %n  account  of  the  several  oecnrrencea 
before  alderman  Chitty,  and  at  the  time  Can- 
ning was  down  at  EnfieM,  and'  at  other  times, 
when  she  has,  either  in  ordinary  disoonne,  or 
in  obedience  to  the  civil  magistrate,  made  her 
confinement  and  delivery  the  sttb|ect  of  any 
description.  I  will  not  go  through  the  severe! . 
parts  of  these  transactions,  wbioi  the  gcntle- 
men  for  the  prosecution  have  endeavoved  to 
paint  so  contradictory  to  each  other,  as  must 
necessarily  stamp  the  whole  for  a  fiotioD  and 
forgery.  You,  gentlemen,  have  had  these  dif- 
ferent accounts,  both  the  written  and  related, 
hud  before  you.  Your  understanding  and 
juda^ment  is  too  sound  for  me  to  imagine  my- 
self capable  of  reconciling  you  to  the  truth  of 
any  contradictions  by  any  observatkms.  It 
therefore  becomes  me  only  to  slate  this  branch 
of  the  evidence.  Ifiteontainsany  contradictions 
in  focta  ntateria^.l  oannot  lessen  the  force  of 
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Ihgmi  (otif  yott  •QRwhirt  ismnfuHytenned 
by  the  prosecutor  oontr»diGtory  accoanU,  ia 
the  Kglit  I  flo  in  tllHi  brsnch  ot'  the  evidence, 
I  leelfty  and  lerioesly  imagine,  that  we  hare 
hem  wasting  yonr  Ume,  both  on  the  one  side 
and  the  other.  For  what  doce  it  all  amount  te 
BMre  than  this,  that  a  general  fact,  cempoanded 
•f ,  a  variety  of  things  done  and  said,  when 
related  on  particular  oeeasiens,  and  at  diflTerent 
tines,  has  not  always  been  minulely  and  ex* 
aotly  related  the  same  way  ?  And  therefore, 
from  thie  sort  of  defect  alone,  yrhieh  I  betiere 
no  TarioBS  relations  of  a  bng  story  were  ever 
free  from,  cen  any  weight  seem  proper  to  be 
Ind  40n  this  part  sf  Hie  prosecotor's  esse  f 
And  yet,  ee  fv  has  this  been  pushed,  that  yen 
have  had  a  contmdiction  endeavoured  to  be 
Made  appear  Is  yon,  even  from  the  figurative 
sHiiswiiu  of  the  unhapny  mother,  in  desevib- 
MW  her  datif  btsr's  wretcbedoem  on  facr  return. 
iSm  midwife  telling  yon,  Af  rs.  Canning  said  te 
her,  flem  ia  my  poor  danghter  returned  as 
■aksdasshnwnsbom;  WfanClsayslfr.DsffT, 
did  she  say,  as  nehed  as  she  was  born  ?  The 
MMVy*  gentlemen,  ef  the  qnestioil,  was  lo  re- 
mind yen  that  aH  Caaniog's  noeenati  men- 
tioned  ahandkerehief  on  her  head,  and  a  bed- 
fswn  on  her  shonldera.  One  can  rerily  be 
seaMesenons  m  ebecwing  on  aUcmpta  of  this 
kind ;  and  yet,  gentlemen,  much  of  your  time 
has.  been  taltcn  up  with  eiffimiettts  on  snob 
•eeminr  centradieCions.  Pardon  me  in  digremr 
mg  in  this  place  to  one  mere  remark,  that  argn« 
■MMsdnwn  from  luch  seeming  eontridictions 
hiave  been  the  only  materials  which  the  printed 
tvaili  ef  ^fuacka,  inspedlort,  and  jtutices,  have 
Wpplled  en  cither  side  of  this  questibn;  and 
yet,  yentlfcmeo,  from  tliis  modem  practice  of 
sMjwtting  or  eondemniog  in  pampMets,  witb> 
nnt  jnd^  or  jmy,  it  is  easily  fhrescen,  that 
not  a  trnd^ef  any  inspertance  wiK  seen  bd  Md 
before  a  juiy  in  that  nnpnyndiced  manner, 
whieb  the  cnntione  jealousy  'of  the  excellent 
lawaef  this  ceuntvy  requires. 

Bat  in  ntorn,  and  la  give  one  proof,  hew 
§m  these  eontradictlens  really  did  caivy  along 
^^  AL^^  ^y  eonvietioB  ef  Camiing's  im- 
kt  «s  ste  whether  those,  win  tmw 
I  inferences  of  Canning's  guilt  from  such 
eiroanwtanees,  hnve  aeted>  the  par»,  thm  men, 
anppoied  thns^cenvhieed,  would  or  eooM  hwve 
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For,  gnnllcmen,  yon  will  observe,  that  Mr^ 
Nmh,  Hagae,  and  AMridge,  would  now  hav« 
jmiMieve,  that  from  the  1st  ef  Febniary,  the 
time  Utey  attended  Canning  at  EafreM,  they 
wcK  aH  mtis6ed  that  Canning  waa  at  least 
MiMahen.  I  will  net  aek,  wheHher  the  eon* 
trndietSens  hefrre  alderman  Chitty,  or  dse* 
where,  were  the  gmund  ef  their  oonviction 
m  thhi  partienllu*.  flatiafied  they  wem,  that 
Ctoiing  was misteken;  aad>  yet,  gentlemen^ 
*ey  were  all  at  the  trial  ef  Sqnine.  These 
men,  hitheite  ef  unimpeached  eharaimeri,  aaw 
*#ne  Hfe  in  great  jeopanly  ftr  tUony;  aao« 
ther  pereen  trying  as  neoeiaaryie  that  fl4eny ; 
iod  yet  oiftred  nn  «ividM»i»  cenlMdiotien  te 


I 


that  proofs  whicb  they  then  believed  to  be  frdae, 
and  mw  waa  likeiy  to  be  es  frtaL 

The  rcanans  for  net  doing  this  ael  ef  ncnei 
sary  justice  you  have  heard.  One  ef  tticee 
convinced  gentlemen  was,  if  1  rememher,  to 
atteod  a^^  feast  •  The  other  was  as  terrified 
with  the  perjury,  that  he  conM  make  no  ai^ 
tempts  to  prevent  the  latal  eflEects  of  it.  But 
there  is  asroetbiog  still  more  particniar  in  the 
conduct  of  Mr.  Naah:  .1  produced  a  letter  to 
him,  dated  the  10th  of  February,  which  he 
acknowledged  to  be  bis ;  and  yon  will  < ' 
this  is  almost  a  fortnight,. after  ne  tells  yon,  t 
he  was  convinced  timt  Sfnires  and  Wells  w 
not  justly  aecnssd. 

And  yet,  gentlemsn,  whnt  is  the  pm-poit  ef 
this  letterP  It  is  wrote  to  one  Mr.  iiymi,a 
known  and  nealotts  friend  of  the  defendant, 
and  it  is  toinform  Hr.  Lyon,  that  eeneiderable 
contribntisos  might  be  reised  aboni  finfiebi* 
Wash  for  the  poor  unhappv  girl,  and  that  he 
wishes  them  good  luck.  6mI  Uickl  gentle* 
men.  In  what?  WiU  yon  halterre  Mr.  Neah 
wished  diem  geed  fock  in  a  contribution,  by 
tim  means  of  which  he  must  know  that  inno- 
iesigned  In  be  arraigned  ?  that  an 
he  thea  bsfievcd  false,  would  he 
bv  p^o^  P  Or,  are  we  new  to  he* 
lieve,  that  Bir.  Kasb,.ths»  convinced,  was  weak 
enough  to  tlnnk  Canaing  tiiat  peer,  netoappy 
girl,  as  is  be  a  worthy  object  of  bis  reeom* 
mendation  to  charity  f  Let  tbe  fiwmer  eondnet 
ef  these  three  gentlemen  explaiwand  noceoot 
far  diemselves^  if  it  can :  Intt  yet  see  hew  far 
they  have  besnposifive  in  facts,  wlwrawe  hnre 
nothing  to  do  cither  with  their  ebservalions  nr 
opinions,  and  which,  from  heneeforlb^  1  think 
DO  man  can  place  any  rehnnee  en.  They  hnv^ 
all  poeitrvely  ewore,  jtbat  Canaing  eontinued 
fined  to  her  first  chai|{[n  en:  Sqeirw;  Ihongli 
tlM  warrant  wm  taken  ent  agaioat  mother 
Wells ;  thongh  ail  her  friends,  and  the  city  of* 
fker,  expected,  nay,  pomCed  ont  Wells  as  tbn 
crimiaal ;  tbougb  Wm  was  continually  man* 
iog  her  face  dose  up  leConning^s,  and  inter. 
ffogating  her)  la  it  me  P  la  it 
thoimh  Che  mere  artful  gy piey,  who  ia  i 
deaf  nor  bKod  an  yet,  during  tbia 
kept  her  fitce  much  eDneeaJed,  till  povtively 
eiuiiffed  by  Cannhig.  Then,  indeed,  dirsdiy 
tbe  mask  ef  bee  delsrmity  is  prednced,  sod 
made  a  defence,  which,  to  a  [ 
of  no  guilt,  wnuld  hate  appeared 
more  natwral  protecden,  by  being 
eenled  at  all. 

While  weave  etill  eir  this  seene  at  Eoficht. 
Wash,  if  yo»aretn  suppose  Canning's  atory 
alia  fretion,  netling  b«t  a  dssign  to  cany  en  n 
eheat;  whrebonld  Canning  dstonniaeon  the 
gyps^f  Thenamefof  the  gypiMy  had  been 
echoed  ihrough^lr  pnrtsef  am  heoaei  Yoa 
eaimot  anrnma  Cnnnmg  ignorant  sf  the  lifh 
tbmepeofle'tendf  neverized  long  in  a  ntoesu 
Mtsther-Wellelbea  ather  isnal  ptote  ef^bodn, 
—'Of  an  iafiwUD^ft  ehnrMter,-^fheiiibsth  agtesd 
to  be  knewnteABnmg :  nnd  yetCaminis,  as 
lhelMiiduie»tC4erj  ' 
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hdf  whieh,  if  the  knew  to  be  false,  she  roust 
be  morttl  V  sure  wonM  depetiil  on  her  e?idence 
•loae,  ana  that  too  ffrom  her  own  aoconnt)  liable 
to  be  contradicted  oy  the  testimony  of  Virtue 
Hall ;  for,  in  all  her  nccoonts,  she  is  untforni, 
Ibat  Virtue  Hall  was  there  when  she  was 
broujfht  in :  and  if  all  this  was  a  known  Ibr^rjiJ 
to  Canning,  cunid  she  have  left  snch  a  witness's 
character  nnimpeached  by  her  aceasation  ? 
For  could  she  then  imagine,  thnt  instead  of 
Hairs  appearing  to  confute  her,  she  would  ap- 
]»ear  to  confirm  the  truth  of  her  whole  tea- 
timoD^  ? 

Jf  inferences  drawn  from  facts  are  in  this 
enquiry  to  have  their  wei|;fht  in  opposition  to 
facit  themselves,  I  only  desire  this  part  of  the 
traosaetton  may  lie  remembered,  when  you 
take  4he  coosideration  of  this  case,  under  the 
heaii  of  prohttble  or  improbable. 

Geotlemeo,  1  have  hitherto  confined  myself 
to  obiervations  and  answers  to  such  facts  as 
tbe  prosecntoi^  himself  has  made  a  part  of  hit 
case.    And  as  the  facts  we  have  to  lay  before 
you  will  not  reouire  the  illustration  of  refined 
arguments  and  observations,  I  hojie  not  to 
trespass  much    more  on  your    patience.     I 
am  sorry  my  duty  has  obliged  me  to  have  done 
it  so  long  already.    But  before  I  give  you  the 
ffeoeral  state  of  our  own  evidence,  which  is  all 
I  shall  attempt  to  do  in  this  part  of  our  defence 
for  the  prisoner,  let  me  only  remark  to  you  the 
omisskin  of  a  piece  of  evidence,  so  material  in 
the  confirmation  of  Canning's  guilt,  that  I  am 
sure  the  prosecutor's  counsel  could  not  have 
omitted  it,  had  they  really  thought  the  story  as 
fidse,  as  they  have,  by  other  sort  of  evidence, 
eodcavoored  to  make  it ;   that  is,  gentlemen, 
their  not  having  called  Virtue  Hall  here  to  sup- 
port the  truth  of  her  recantation.    That  they 
could  have  had  her  is  certain  ;  that  she  might 
give  testimony,  extremely  material,  on  one  side 
Oi  the  other,  cannot  be  denied  ;  that  her  word, 
or  her  oath   (1  know   not  which  has    been 
relied  on^  lias  been  deemed  void  of  all  credit, 
cannot,  1  am  sure,  be  asserted ;  because  I  am 
eoofideot,  that  it  must  have  been  used  at  one 
trgumcnt,  at  least,  for  the  application  for  ihst 
mercy  which  has  been  shewn  to  Mary  Squires. 
1  ^y*  gentlemen,  these  are  some  of  my  rea* 
sons,  why  1  think  Virtue  Hall  has  gained  credit, 
since  the  time  she  was  sworn  here  in  confirma- 
tion of  Cannhiff's  story  ;  and  therefore,  gentle- 
men, why  is  she  not  now  brought  here  by  the 
prosecutor  to  give  a  sanction  to  the  truth  of 
that  recantation  on  oath?    What,  gentletnen, 
ean  tJie  abseaoe  of  this  witness  be  imputed  to, 
but  that  they  were  afraid  (I  do  not  mean  the 
counael  were  afraid,  but  the  pradent  manage- 
ment of  their  cause  was  justly  afraid)  of  an- 
other solemn  and  public  examination  of  this 
witness.     I  think  this  observation  a  just  one,  or 
1  would  not  have  made  it.    The  sen  tie  men 
have  rather  chose  that  1  should  make  it,  than 
risk  another  relapse  from  Virtue  Hall.    But, 
perhaps,  whatever  may  be  your  verdict,  her 
recaoiation  will  still  serve  for  cases  and  news- 
papers. 
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Mr.  Recorder,  If  she  had  been  here,  she 
has  already  discredited  herself,  and  cannot  be  a 
witness. 

Mr.  Morton  continues.  With  submission. 
Sir,  I  must  insist  on  the  propriety  of  my  for- 
mer observation.  Virtue  Hall,  by  the  known 
practice  and  rotes  of  evidence,  is  a  legal  and 
competent  witness.  Courts  of  ju&tice  can  take 
no  notice  of  private  recantations,  or  of  disco- 
veries supposed  to  be  made  to  magistrates  in 
private,  so  far  as  to  repel  the  testimony  of  a 
witness  :  I  therefore  rely  on  the  propriety  of 
my  observation. 

And  now,  gentlemen,  1  have  gone  throagh 
the  case,  the  evidence,  and  the  conduct  of  the 
prosecutor.     I  shall  have  occasion  to  be  but 
very  short  in  stating  our  answer  to  each  of 
them  ;    because,  as  I  before  said,  I  shall  trust 
the  merits  of  the  defence  to  absolute  facts,  not 
to  refined  observations  on  them.    Many  of  the 
facts,  proper  on  our  part,  have  been  proved  by 
the  prosecutor's  own  evidehce ;  such  as  the  ah- 
sence  of  Canning,  her  return,  her  account  of 
herself,    her   real    condition,    her  charge   of 
Squires  at  Enfield -Wash;  and  many  more  cir- 
cumstances which  I  have  already  observed  on 
to  you.     I  wish  a  repetition  of  the  same  factv 
could  be  wholly  excluded  from  our  evidence,^ 
merely  for  the  sake  of  time ;    but  1  foresee 
that  is  impracticable.     But,  gentlemen,  these 
facts  bein^  already  proved,  the  remainder  of 
our  proof  is  pointed  to  the  absolute  ovenhrow 
of  trie  truth  of  the  prosecutor's  alibi  of  Mary. 
Squires,  at  the  time  of  Canning's  robbery  and 
confinement.     In  order  to  do  this,  we  shall  call 
you  many  witnesses,  who  have  lived  in  and 
about    Enfield-Wash,   from  fifteen  to  thirty 
years,  people  of  known  and  established  credit*     , 
•  The  prosecutor  has  had  a  list  of  these  wit^ 
nesses  now  many  days,  and  in  that  res|iect  the 
necessary  adjournments  of  this  trial  havegivea 
him  an  advantage  and  opportunity  of  im|ieacliing 
the  credit  of  all  our  witnesses,  tf  their  charac- 
ters cannot  stand  the  test  of  inquiry  :  I  say,  by 
a  number  of  witnesses,  unconnected  in  any  re- 
spect with  the  party,  in  whose  behalf  they  now 
appear,  we  shall  shew  you  that  this  never-to^ 
forgotten  image  of  Mary  Squires  was  seen  at 
Enfield  on  several  of  the  days,  which  the  wit^ 
nesses  for  the  prosecutor  fix  her  to  be  in  the 
different  parts  of  her  journey  in  the  west.    Wa 
shall  not,  indeed,  have  so  exact  a  diary  of  thar 
various  motions  of  these  vagrants,  (I  might  say 
felons,  for  so  they  are  by  law)  or  of  their  va- 
rious  entertainments,  their   companions   and 
amusements.    Whether  the  want  of  such-parti- 
cular exacto<'SS  in  the  relation  of  facts  in  them-^ 
selves,  at  the  time  performed,  entirely  indiffer- 
ent, will  diminish  the  credit  of  our  account  or 
not,  f  shall  leave  to  your  own  olwervation. 
They  alt,  as  1  have  before  said,  stand  free  and* 
clear  of  all  imputation  as  to  credit ;  and  tliey 
have,  almost  all  of  tliem,  some  natural  as  welK 
as  particular  account  to  assign  for  their  remem^ 
brance  of  the  time  of  the  abode  of  these  re- 
markable strollers  at  the  Wash. 
Some  will  tell  you  of  their  dealmg  witlf 
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fbem  in  •n^  W9y»  some  iq  another.    It  lyrould 
be  inei:cu$9ble  to  be  particular  on  Ibis  beiid. 
There  are  those  who  took  money  of  them ; 
and  from  a  vulc^r  belief  of  aocne  superior 
power  in^these  people  called  g3rpsie8i  tbougbt 
It  necessary  to  purify  t|ie  money  ao  tak«o,  les^ 
it  might  be  poojured  from  theu)  by  this  left- 
banded  kind  pf  dif  inity .    There  are  others  who 
will  tell  you,  that  they  bave  parted  with  titeir 
inoney  to  this  yery  woman  in  her  trade  Qf  for- 
tunetellin^, — have  been  face  to  ffce  with  this 
Kiiiarkable   impr^pa   of   deformity.     Apd 
therefore  so  far  the  alibi  proved  l^y  the  prosecu- 
CQtors  has  an  express  contridictiou  in  proof. 
There  are  other  ingredients  io  our  eviifence, 
^bicb  afford  a  light  to  those  part^  of  Canning's 
ewq   narration,    which   gives   you  both  her 
journey  to,  and  return  from  the  Wash.    I  only 
mention  all  the^e,  in  general,  because  {  «b|ill 
?elv  on  tliem,  when  we  go  into  uur  proof. 
Whatever  other  observations  either  the  prose- 
cutor's case  4nd  proof,  or  our  own  affords,  (and 
many  they  must  be  which  I  hafe  omitted)  I 
am  satisfied  the  care  and  diligence  of  the  gen- 
tlemen, who  are  on  the  same  side  with  me,  will 
am^y  supply. — Tired  therefore,  as  1  am,  in 
aaving  attempted  to  go  through  so  very  long  a 
case,— (ired,  as  1  am  sure  you,  gentlemen, 
inustbe,  by  that  most  i^udalde  and  impartial 
attention,  which  you  have  shewn  through  this 
vbole  inqpiry,— I  shall  only  beg  that  attention 
tfi   a   v^ry  few  general  ohservatipny.     The 
weight  and  credit  pf  evidence  ia  your  province, 
^be  weight  ^d  credit  pf  argument^  imd  ob- 
^rvations,  in    opppsition   to  facts  expre^aly 
awom,  you  w>ll  know  how  to  estiipate.— |f,  on 
Uie  whplf ,  pnly  ^  just  and  rational  doubt  sboold 
renoain  on  yopr  judgments,  the  policy,  the 
Jenify,  the  justice  pf  our  laws,  incline  to  mer«;y. 
40  curcumstaooes  which  must  hare  been,  nay, 
yet  are  dpobtfuj,  Squires  has  fount^mercy. 
^  And  though  1  am  satisfied  there  ne?er  wa«  a 
time,  when  the  oaost  rigki  band  of  justice  wa^ 
iliere  properly  required  to  the  ^uppressipn  of 
perjury  ;  I  am  as  tully  conviop?d  there  newer 
ip^  a  time,  when  active  and  resolute  nroaecu- 
Itpna  for  other  reproachful  villainies  should  be 
morp  cautiopsly  deterred  by  auch  proceedings 
«f  the  presmt  againat  the  now  defenfiant. 

.  4^ r.  jVarei.*  May  it  please  your  lordship, 
fo4  you  gentlemen  of  the  jury ;' notwithstand- 
ing this  cauae  has  taken  so  Ipng  time  already, 
and  no  map  upon  earth  ia  mpre  sensible  of  the 
sipfit  care  that  should  bp  taken  not  to  mia-spend 
Ibe  time  of  the  Court  nnneoeisarily  than  my- 
Mf ;  y«t,  as  It  18  now  become  my  duty  to 
make  aoroe  few  observations^  1  abalT  make  no 
apology  for  intruding  on  your  patience  some- 
what k>nger,  though,  perhaps,  in  the  oonae- 
qneoce,  it  may  be  to  little  purpose. 

I  am  not  only  of  opunael,  but,  I  will  lay, 
greatly  concerned  for  the  prisoner  at  the  bar ; 
who,  to  use  the  epithet  of  my  learned  leader, 
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may  be  truly  callml  eatreeaely  nofiirtnnate. 
and  that  in  many  instances;  anfortunatc  in 
being  accused  of  apy  crime,  if  efer  so  iano* 
cent;  unfortunate  in  having  once  appeare4  tt 
this  court,  as  a  witness,  and  being  so  unhappy 
as  to  be  believed  ;  ai|d  unfortunate  likewise  in 
this  respect,  as  she  is  now  brought  to  her  trud 
for  a  perjury  in  such  a  cause,  and  under  sneh 
circumstances,  as  1  will  venture  to  say,  tbe  aa<* 
pals  of  time  cannot  produce  a  similar  instance, 
it  is  not  ray  inclination  or  my  meaning  to  re* ' 
fleet  uppn  any  fnan :  I  mean  not  Io  reflect  apoi| 
the  worshipful  magistrate,  through  vboaa 
lenity,  though,  perhaps,  a  mistaken  or  injudi- 
cious one,  she  now  stands  accused ;  thougb  I 
cannot  help  pbserviog,  that  this  prosecution 
hatl)  been  c^ed  on  and  supported  with  oaoiw 
warmth  and  9pirit  than  any  I  ever  had  tbe  ho- 
nour to  attend ;  and  if  this  warmth  and  spnit 
spring  naerely  from  a  seal  of  brinffing  a  snp- 
posed  criminal  to  exemplary  pwuabiBeBt,  fav 
be  it  from  ipe  to  blame  or  eondeoui  it.  God 
forbid  such  a  warmth  sbouki  e? er  cooi^  or  aucfa 
aapirit  grow  degenerate  1 

Thus  mudi  I  think  it  material  to  say  for  tfan 
prisoner  at  the  bar,  on  tbo  nature  and  manner 
of  her  proiecution ;  that  it  is  totaHy  onpreo»* 
dented,  that,  as  a  prosecutor  who  had  eonncted 
a  criminal,  she  siiould  now  eome  to  be  tried  to 
overturn  that  conviction.  You  know,  as  veil  aa 
I,  the  unfortunate  prisoner  was  p  witnemagmnal 
Mary  Squires  and  Susannah  Wells;  said  yon 
know  that  they  were  both  convicted ;  and  yoa 
will  recollect  one  circomstanoe  veH  worth  yoar 
consideration,  and  which  1  shall  endeavanrto 
inforcc  more  stropgiv  hereafter,  that  k  was  not 
,on  her  teatiroony  ppljf  that  these  peraons  wen 
convicted,  but  mr  ef  idcnce  was  snpnerted  by 
the  testimony  of  another  person;  whicbpcr* 
eon's  testimony  you  are  now  totally  deprived 
of,  because  it  hath  been  artfully  insmoated  tw 
the  world,  aa  many  other  circumstanoes  bav« 
been,  that  she  hath  now  recanted  all  she  swora 
pt  the  trial,  and  therefore  the  jpoor  priaoner  mt 
the  bar  dare  not  venture  to  call  her,  for  fear  she 
should  by  any  means  be  induced  to  cootradiot 
her  former  evidence;  which  if  afae  did,  tb« 
prisoner  might  be  condemned,  instead  of  ae- 
quitted,  by  tlie  mouths  of  her  own  witneasec 
How  that  recantation  was  brought  abooC  I 
shall  hereafter  tell  yon  from'  the  inatmctioBs 
of  my  brief;  but  I  cannot  help  making  this 
observation  at  present,  that  the  gentlemen  ob 
behalf  of  the  prosecution  hare  not  ventured  Iw 
insinuate,  per  attempted  to  prove,  what  meaas 
were  or  conid  he  need  by,  or  what  mflnenoo 
that  woman  waa  or  conId  be  under  to  tbe  poor 
prisoner  and  her  poor  reUtions,  to  induce  ber 
to  swear  as  she  did,  if  all  she  swore  was  so  gross 
a  falsity. 

4nd,  gentlemen,  however,  through  teuder- 
ness  or  lenity,  a  magistrate  mav  think,  (for  tha 
sake  of  any  particniar  persons  being  convinced 
in  thcar  own  private  jndgmppts  that  such  per* 
sons  have  been  wrongfully  convicted)  tbatsucli 
a  prpsecntion  is  hiudable;  yet  give  nie  leav« 
to  say,  becatise  I  can  speak  it  ttom  yreat  aa- 
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tboritjTi  Uiat  sacll  ioquiries  into  the  guill  or  in- 
Dooence  of  a  prisoner^  after  tbey  ba?e  beeo  le* 
gaily  oonvieted,  are  vastly  iuconvenieot  and  im- 
proper s  and  althoup^h  prosecutions  of  tbis  na- 
ture may  shew  brndoess  to  particulars,  yet 
Ibey  may  be  attended  with  croelty  to  mankind 
io  general)  as  tbey  tend  to  interrupt,  at  least,  if 
not  oYerturn  tbat  common  course  of  justice, 
that  tbe  wisdom  of  tbis  kiogfdom,  in  all  ages, 
bas  established ;  and  may,  and  must  serve  to 
intimidate  and  prevent  numbers  of  people  from 
commencing^  proiecutions  to  endeavour  to  bring 
the  guilty  to  punishment,  lest,  by  some  strange 
alteration  of  affairs,  they  tbemselvcs  may,  in 
their  turn,  \fe  prosecuted. 

And,  gentlemen,  when  I  say  prosecutions 
and  inqmries  of  tbis  nature  most  be  attended 
with  great  inconveniency  to  the  community  in 
general,  I  speak  it  from  authority,  in  a  case  in 
vhich  I  was  counsel  for  the  prisoner. 

There  was  a  man,  whose  name  was  Wil- 
liams, that  was  indicted  at  Sufford,  for  a 
robber?  comftiittod  at  Wolverhampton  town's 
ead  the  94th  of  December.  It  appeared 
io  evidence,  the  moment  the  prisoner  was 
charged  with  the  robbery,  be  told  tbe  prosecu- 
tor be  was  tbat  very  day  at  Islingrton:  the  pro- 
lecutor,  however,  swore  io  the  man,  though  it 
wu  by  moon-light :  aHer  which  1  called  for 
the  prisoner  five  witnesses,  Ibor  of  them  from 
IsliDgtott,  and  another  from  Redbourn,  near 
8t  Albania.  In  my  life  I  never  heard  so  cir- 
cumstantial an  account,  and  such  a  vast  multi- 
tude of  concurring  circumstances,  in  point  of 
time,  and  knowledge  of  the  man,  to  prove  him 
at  Islington  at  the  time  tbe  fact  was  committed ; 
iasoffioch  that  Uie  learned  judge,  who  tried  the 
prisoner,  asked  Mr.  Serjeant  Haywood,  who 
wss  of  ooaosel  with  tbe  prosecutor,  What  he 
could  say  toitf  for  that  he  never  heard  so 
strong  a  d^enoe  in  his  life.  In  reply,  they 
called  two  poor  persons,  who  swore  they  saw 
tbe  prisoner  at  Wolverhampton  the  day  the 
robbery  was  committed.  The  pristtner  was 
convicted.  Soon  after,  as  soon  as  the  prisoner 
returned  to  gaol,  be  declared  his  brother  com- 
mitted the  robbery  ;  ^nd  there  being  a  great 
disposition  in  the  country  in  general  to  save 
the  prisoner,  supposing  him  to  be  innocent, 
thev  directed  the  brother  to  be  taken  np,  and, 
en  being  charged  with  this  robbery,  be  imme* 
diately  confessed  it,  and  several  other  robberies, 
^  which  be  waa  immediately  committed  to 
Warnick  gaol,  and  for  one  of  which  he  waa 
afterwards  hanged.  This  account  was  brought 
lothe  judge  at  Shrewsbury ,  and  be  was  so  far 
Prevailed  on  as  to  order  the  under-sheriff  of 
olaffordabire  to  write  to  his  agent  to  enquire 
into  the  cbaractera  of  the  Islington  witnesses. — 
Tbe  agent  accordingly  enquired  of  tbe  clergy- 
BDan  of  the  pariah,  ami  received  for  an  answer, 
that  they  were  all  persons  of  good  character. — 
This  account  was  sent  directly  to  me  at  Glou- 
cester, with  a  request  from  many  gentlemen  to 
wait  on  the  judge  with  it.  This  request  I  eom«- 
plied  with,  and  tbe  judge  read  the  account,  but 
leU  me  he  had,  nolwilbalaatUng, 
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to  apprehend  him  guilty)  and  however  he 
might  be  inclined  to  extend  bis  mercy  to  this 
prisoner  in  particular,  yet  be  should  not  do  it^ 
aa  he  thought  it  of  the  most  dangerous  conae* 
quence  to  tbe  justice  atf  the  nation  in  general^ 
to  try  tbe  guilt  or  innocence  of  a  prisoner, 
after  nis  country,  on  a  fair  and  imparttal  tria)^ 
had  found  bhn  guilty.  After  this  the  man  Was 
hanged;  and  after  he  was  executed,  twenty 
witnesses  might  have  been  prodnced  to  have 
l^roved  him  at  Wolverhampton,  when  he  wai 
sworn  to  be  at  Islington,  and  no  person  in  the 
country  donbted  of  his  guilt.  This  1  nientioa 
to  shew  how  dangerous  these  subsequent  trials 
m  nat  necessarily  be.  W  by  are  thev  dangerous  f 
Because,  supposing  people  wicked  enoogbt 
either  out  of  love  to  the  party  accusedy  or  ma- 
lice to  the  prosecutor,  to  meditate  revenue  oa 
him  two  or  three  yeara  afker,  (fur  there  w  no 
time  limited  to  call  his  prosecutor  to  an  aeeount, 
and  to  indict  him  for  perjury)  be  may  ba 
brought  to  a  trial,  when,  perhaps,  all  his  wit- 
nesies  are  deadi  and  it  will  be  totally  impoasi- 
ble  for  him  to  support  bis  testimony.  Whea 
I  hsTe  said  this,  I  am  sure  these  obaervationa' 
will  and  ought,  at  least,  to  wei{^h  with  yotttbaa 
far,  that  if  any  doubt  should  arise  of  tbe  guilt 
of  the  prisoner,  you  will  not  give  the  klaat 
encouragement  to  this  sort  of  prosecution ;  for, 
supimsing  people  wicked  enough  either  ^o  be 
tempted  by  rewards,  or  promises  of  rewards, 
there  ia  not  a  man  living  safe  or  secure  lh>in 
some  prosecutions  of  this  nature. 

I  cannot  help  once  more  mentioning  the 
great  difficulties  the  priaoner  lies  under,  ia 
being  deprived  of  the  testimony  of  tbe  only  per- 
son, who  could  speak  to  the  same  facts  the  pri- 
soner did,  which  would  prove  ber  innocent. 
Every  body  knows  that  Virtue  Hall  gave  the 
same  account  that  the  prisoner  did  of  the  rob- 
l)ery ;  and  what  convincea  me,  beyond  all  poa- 
sibility  of  doubti  thst  what  Virtue  Hall  aaid 
could  not  be  dictated  or  taught  ber,  ia,  ahedid 
not  only  go  step  by  step  with  the  prisoner's  r^ 
lation,  as  far  as  tbat  went,— but  after  she  had 
left  the  story.  Virtue  Hall  took  it  op  again, 
and  told  you  what  became  of  the  atays,  and  the 
conversation  tbat  passed  after  she  was  put  inta 
the  room,  and  what  she  teared  from  toe  niea 
an  enquiry  into  it  afterwards.  Tbis  witnesa 
baa  not  been  called. 

In  order  to  obviate  any  obpectlona  or  obaer* 
vations  tbat  were  expected  to  be  made  from  not 
producing  her,  it  hath  been  thrown  out,  that  if 
she  was  prudueed,  she  could  not  be  a  witaeaa^ 
at  least,  on  behalf  of  the  prosecution,  becauae 
the  moment  she  came  to  charge  the  priaoner, 
she  must  confess  herself  perjured :  but  I  beg 
leave  to  insist,  that  such  an  ubjeetion  woald 
only  go  to  the  credit,  not  to  ber  competency  ; 
and  it  wss  so  determined  in  this  court,  in  an  ia- 
dictment  against  one  Murphy*  for  a  forgery  of 
a  seaman's  will.  There  was  a  pretended  will 
set  up  and  proved  in  the  Commons ;  the  wtrf 
"t 

•  See  H  in  thk  voknae,  iaiMdiately  afWr 
the  preaani  €aie« 
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man  who  forged  the  will,  and  had  swore  in  the 
Commons,  to  obtain  the  probate,  and  to  &nthen- 
ticate  the  will,  was  called  on  behalf  of  the  pro- 
secutor, to  pruve  that  be  forged  it  by  the  direc- 
tions of  the  prisoner.  I  made  the  same  objec- 
tion to  his  testimony,  as  is  now  hinted  at  with 
respect  to  Virtue  Hall's ;  hut  the  Court  over- 
ruled it,  and  the  man  was  admitted  an  evidence. 
He  came  and  told  the  Court,  all  be  had  said 
upon  oath  in  the  Commons  was  a  contrivance 
between  Murphy  and  himself,  and  that  every 
word  of  it  was  false ;  and  on  his  evidence,  sup- 
ported by  some  corroborating  circumsunces, 
the  prisoner  was  convicted.  If  there  wanted 
'other  arguments  or  cases  to  prove  this  sort  of 
evidence  sdmissible  in  this  court,  I  need  only 
mention  the  common  case  of  subornation  of 
perjury  ;  there  the  person  who  hath  been  sub- 
orned, aud  hath  sworn  false,  is  generally,  if  not 
Always,  called  to  convict  the  suborner,  and  to 
shew  and  prove  by  what  means  he  was  prevail- 
ed on. 

Virtue  Hall  then  certainty  would  have  been 
a  proper  witness,  if  they  would  have  called  her. 
I  have  already  mentioned  some  great  difficul- 
ties the  prisoner  is  put  under  from  her  not  being 
produced  :  1  shall  mention  only  one  more ;  the 
prisoner  may,  by  this  means,  be  deprived  of  an 
•opportunity  of  shewing  the  Court  the  methods 
tnat«were  used  to  bring  about  this  recantation ; 
and,  as  she  may  yet  be  called,  which  will 
•make  this  account  evidence,  and  as  I  appre- 
hend it  will  be  lor  the  benefit  of  my  client,  I 
iiannot  conceal  it.  And,  gentlemen,  I  am  in- 
structed to  say,  and  have  many  witnesses  in  my 
'brief  to  prove  those  mstructions,  that  Virtue 
Hairs  recantation  was  brought  about  in  a  very 
extraordinary  manner :  she  was  called  upon  in 
public  to  declare,  whether  what  she  bad  sworn 
on  the  trial  was  true  or  false.  And  though  1  doubt 
not  but  the  magistrate  meant  well  by  it,  yet,  when 
called  upon  thus  publicly  to  make  recantation, 
what  did  she  say  ?  she  declared  openly,  all  she 
had  sworn  was  truth.  She  was  asked  the  same 
question  again,  and  she  made  the  same  answer ; 
upon  which  somebody  or  other  suggested,  it 
would  be  proper  to  take  her  in  private.  For 
God's  sake!  why  in  private?  I  am  sure,  by 
the  kno\^  ledge  I  have  of  the  worshipful  magis- 
trate, he  could  never  intend  to  seduce  her  by 
rewards  or  promises:  but  this  may  be  the  case ; 
ihe  poor  girl  might  weakly  imagine,  that,  if 
•he  altered  her  evidence,  she  might  have  some 
rewards,  though  the  strict  justice  of  the  magis- 
trate never  could  or  would  have  given  her  the 
least  foundation  tor  such  a  belief.  But,  as  the 
poor  and  the  ignorant  are  more  liable  to  be  led 
>wav  with  false  fears  or  hopes,  built  on  the 
weak  basis  of  their  own  imaginations,  the 
taking  her  into  a  private  room  was  by  no 
^means  proper^  After  she  had  been  examined 
in  private,  she  did  return  and  made  the  re- 
eanution.  But^  if  she  did  make  that  re- 
Icantation,  why  does  she  not  come  here,  and 
IfWWrBBdBtDW  Itt  I  dreaded  seeing  her  a|>. 
^ar ;.  beoause.^if  all*'it»esaid  was  false,  it'  n^ust 
have  beeu  owing  to  some  uadae  iaflueace,  and 
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in  consequence  of  some  deep-laid  plan,  aefaeme; 
or  contrivance  of  the  prisoner  at  the  bar,  or  some 
other  person.  Nothing  of  this  oature  bath 
even  been  suggested;  then  what  room  caa 
there  be  for  any  presumption  of  that  nature? 
What  could  induce  Virtue  Hall,  who  bad  no 
friendship,  nor  even  acquaintance  with  the  pri- 
soner, to  turn  evidence  on  her  behalf,  against 
her  greatest  friend  in  the  world,  in  whose  house 
she-  had  lived,  and,  perhaps,  been  supported  ? 
reward  she  could  not  have  from  the  poor  indi- 
gent prisoner,  or  any  of  ber  relations;  and 
therefore  the  behaviour  of  Virtue  Hall,  if  sb^ 
did  swear  false,  is  totally  unaccountable. 

But  now,  gentleman,  having  said  this,  in 
order  to  tek^  off  or  counteract  the  psejudices 
that  have  artfully  been  raised  against  the  pri- 
soner ;  here  she  now  stands  at  the  bar,  and  she 
most  be  tried,  however  improperly  she  may 
have  been  brought  upon  her  trial.  I  cannot 
help  mentioning,  happy  she  is,  that  she  has  got 
sucb  a  jury  to^try  her;  for,  according  to  the 
best  observations  1  can  make,  I  never  saw  a 
jury  attend  with  greater  impartiality. 

1  should  now  consider  what  are  tiSe  prindplet 
the  counsel  for  the  prosecutor  have  laid  down« 
as  the  foundation  for  proving  the  prisoner  gniU 
tv.  They  say  the  story  is  extremely  improba- 
ble,—full  of  absurdities,  so  ritliculoos,  that  no 
person  in  his  senses  could  contrive  or  believe 
It:  but,  gentlemen,  let  me  tell  you,  under  the 
direction  of  the  Court,  trials  for  perjury  are  not 
to  be  determined  by  matters  of  improbability. 
If  a  person  is  indicted  for  perjury,  and  one  wit- 
ness is  only  produced  to  swear  directly  the  con- 
trary, the  person  cannot  be  convicted  ;  because 
there  is  oath  against  oath,  and  the  justice  of  this 
country  is  never  weighing  the  credit  of  wit- 
nesses in  golden  scales ;  but,  if  there  is  oath 
against  oatb,  the  presumptive  innocence  of 
each  is  equal.  Then  consider,  the  prisoner 
hath  sworn  the  fact ;  this  is  to  be  considered  an 
oath  by  one  witness  of  a  fact,  which  is  only  at- 
tempted to  be  contradicted  by  circumstances,  or 
by  matter  of  improbability. 

Mr.  Davy  has  said,  that  no  person  living, 
nay,  human  nature  itself  is  not  capable  of  such 
cruelty,  as  that  of  putting  another  person  to 
pain  merely  through  wantonness.  Aud  I  have 
seen  an  expression  of  a  very  great  writer  to 
that  purpose,  though  in  other  terma,  "  There 
is  no  man  upon  earth  so  wicked,  as  to  play  the 
platonic  with  damnation."  Let  us  consider 
how  far  that  principle  is  applicable  to  the  pri- 
soner at  the  bar.  There  is  a  maxim  never  con- 
troverted, <  Nemo  repente  fiiit  turpissimus.*  I 
may  safely  say,  no  uerson  leaped  from  exceed- 
ing good  to  exceeoing  bad  in  a  moment;  it 
takes  up  a  great  deal  of  lime  to  get  rid  of  that 
natural  modesty,  which  every  person  is  en-^ 
dued  with ;  a  man  must  go  by  8te|>s  to  the 
pitch  of  wickedness,  fn  what  state  was  this 
poor  girl  before  this  transaction  ?  How  do  the 
witnesses  on  behalf  of  the  prosecutor  describe 
herP  "  A  girl  of  as  good  a  character  as  any 
in  the  world ;  1  have  known  her  from  her  birth  ; 
and  I  hai^e  nerer  hanrd  any  ill  of  her,**  was 
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the  hiDgiMgv  of  Mrs,  M«yle.  How  could  this 
girl  from  this  very  iDMaot,  a  girl  of  a  good 
cbarader,  tarn  that  wicked  and  abandoned 
wretch,  that  she  must  be,  to  give  all  this 
fabe  ef  ideoce  agaiost  a  person  slie  had  never 
seen  in  her  life  ?  Is  it  conceivable  she  could 
have  had  any  scheme  to  injure  Squires, 
who  waa  an  utter  stranger?  It  certainly  is 
not  Indeed,  could  that  he  conceived,  she 
must  be  as  wicked  as  Mr.  Davy's  rhetoric  can 
paint  her:  but  whilst  she  stands  thus  accused  of 
wickedneaa,  she  must  be  acquitted  of  one  dan- 
gerous |Mirt  of  her  character  which  hath  been 
raid  to  her  charge,  which  is  art  or  contrivance ; 
for  no  one  can  think  her  capable  of  either,  who 
can  suppose  this  a  formed  scheme;  because, 
supposing  it  to  be  so,  it  is  the  only  one  that 
could  not  fail  of  being  detecled. 

But  the  gentlemen  have  said,  and  would 
have  you  believe,  the  prisoner's  friends  have 
taken  great  care  and  pains,  as  far  as  possibly 
they  could,  to  fix  this  to  be  the  place,  and  to 
Bscvrtain  the  descriptions  oP  it.  It  is  insi- 
nuated, a  man  went,  came  back  again  from 
neOiiog  her  on  the  road,  saying,  It  is  all  right ; 
there  is  hay .  But  when  that  comes  to  be  ub- 
served  upon,  yon  will  find  no  more  foundation 
for  that  reiation,  than  for  some  other  evidence 
that  has  been  given  of  the  contrivance  in  as- 
certaining the  place.  But  could  there  be  any 
contrivance  in  ascertaininir  the  person?  It 
would  be  a  reflection  on  your  nnoerstandings 
to  iutjmate  t  hat  you  could  i  hink  so.  Wells  was 
Ike  person  pointed  out,  and  the  person  all  the 
worl<'  thought  it  must  be ;  her  own  character 
must  have  convicted  her ;  she  could  never  hare 
set  up  a  defence  like  this ;  the  prisoner  must 
hsve  been  sure  to  have  fixed  her  at  that  place; 
at  least  during  the  lime  of  her  confinement. 
No  person  irould  have  interposed  to  have  saved 
her  from  the  gallows.  But  bow  did  the  pri- 
soner act  when  she  came  there  P  That  very 
person,  who  bad  been  thus  pointed  out  to  her, 
and  whom  she  with  safety  and  impunity  might 
have  accused,  if  nhe  bad  had  any  scheme  or 
design  of  injuring  any  one,  she  totally  acquits 
of  the  fact  of  robbing  her.  It  was  asked,  Did 
she  rob  you?  Her  answer  was,  No.  In  an 
instant  she  said  so.  One  of  the  com  pany  went 
so  far  as  to  say.  There  waa  mother  Wells. 
What  could  be  expected  from  that,  but  that  she 
would  have  instantly  said,  That  is  the  woman  ? 
But  what  does  she  say  ?  That  is  not  the  wo- 
man that  robbed  me ;  there  is  the  woman  that 
fobbed  me  (pointing  to  Squires).  A  person, 
that  no  one  there  did,  or  could  direct  lier  to ; 
because  it  was  contrary  to  every  body's  expec* 
tatjon.  Then  Mr.  I>avy  would  have  you  ima- 
gine this  was  a  concerted  scheme  between  her 
•nd  her  mother  to  raise  contributions.  Let  as 
try  this  suggestion  upon  any  one  principle  of 
nature  or  reason.  Upon  my  word,  i  can  scarce 
think  of  such  a  notion,  and  keep  my  counte- 
luinee.  1  remember  the  saying  of  a  very  great 
man,  which  is  the  best  answer  that  can  be  made 
to  it:  (Rodibras,  Pt.  3,  Canto  1.) 
*  **  The  man  that  hangs,  or  beataout't  -bniP0| 

""  The  de?il'f  in  him  if  he  feigM,'* 


WouM  she  go  within  a  hair^s-breadth,  nay  td 
the  very  briiik  of  death,  to  raise  friends  by  way* 
of  contribution?  Can  you  a  moment  doubt, 
upon  hearing  even  Mrs.  Ma\  le's  account  of 
her,  that  her  life  was  in  the  utmost  danger? 
Indeed  there  were  no  hopes  of  her  recovery.  If 
you  have  any  doubi  ol  that  fact,  the  prisoner 
hath  other  witnesKOs,  who  could  prove  it  to  a 
demonstration.  '  What !  i<i  this  tfirl  to  kill  her- 
self,  to  have  a  subscription  after  her  death  for 
the  benefit  of  her  family  f  li  is  inconceivable 
to  the  last  degree.  Ttien  consider  how  con-' 
swtently  the  mother  acted  wiili  any  scheme  or 
design 'of  (hat  nature.  If  she  intended  her 
daughter  should  be  almost  starved,  and  should 
be  concealed  till  this  was  brouq^ht  about,  why 
did  she  advertise  her  daughter?  which  v«as  the 
only  me^ns  to  discover  her  immediately,  and 
marr  the  plot,  if  she  knew  when  she  was  to 
return.  How  could  she  be  (as  it  was  beyond 
what  could  be  feigned)  so  particularly  affected 
at  the  sight  of  her,  on  her  return  ?  These  cir- 
cumstances must  be  totally  laid  out  of  the  ques- 
tion, liefore  yon  can  believe  it  a  scheme ;  or« 
if  she  did  it  designedly,  it  must  be  done  with- 
out any  view,  either  to  benefit  herself,  or  any 
of  her  family.  But  then  the  gentlemen  bavtf 
recourse  again  to  improbabilities :  they  askj 
How  could  she  possibly  go  from  mother  Wells'a 
to  London,  without  telling  her  complaint  ?  Mr,' 
Morton  has  mentioned  many  reasons,  *wby 
she  did  so.  Mr.  Davy  would  have  yon  be« 
lieve,  the  only  one  that  could  be  suggested,  was 
for  fear  of  meeting  any  of  the  people  belong'*' 
ing  to  the  house ;  and  to  answer  this,  he  hath 
said,  why  did  not  she  call  at  gentleinen'tf 
houses,  as  she  could  never  conceive  she  shonld' 
meet  with  mother  Welbrand  her  conspirator^ 
there?  Think  of  this  objection  one  minnte,  and 
you  will  not  want  an  answer  to  it.  How  wa# 
thia  poor  wretch,  in  that  condition, — wretched^ 
and  almost  frightful  in  appearance, — without 
strength  (almost)  to  tell  her  story, — to  gala 
creilit,  if  she  had  complained  ?  She  inigbt  av 
well  have  attempted  to  have  told  her  story  ta 
the  winds.  8he  must  necessarily  arefoe  thnii 
with  herself,  if  she  had  her  senses:  Weak  as  I 
am,  I  must  endeavour  to  ffet  home  before  I  tell* 
my  complaints ;  because  I  must  go  to  the  per- 
sons that  know  me,  before  I  can  be  credited.     ^ 

The  moment  she  came  home,  she  made* 
known  her  story ;  and  that  was  the  propeiP 
time  to  make  it  known.  But  the  manner,  m* 
which  she  related  it,  1  shall  observe  on  here-, 
after,  as  it  very  well  deserves  your  attention.  • 

Having  endeavoured  to  answer  some  of  the* 
objections  made  to  the  girl's  story,  let  us  now' 
attend  a  little  to  the  witnesses  on  behalf  of  the' 
prosecution,  and  consider  how  far  these  have 
been  consistent  with  themselves,  and  how  far- 
they  are  the  best  witnesses  that  could  have  beea- 
produced,    in  order  to  clear  up  this  intricate' 
afiair;  because,  if  it  should  be  obTtous  (as  I: 
dare  say  it  is  to  every  body)  that  the  prosecutor 
has  it  in  his  power  to  clear  up  this  matter,  and 
yet  hath  left  witnesses  unexamined,  who  were' 
the  only  ones  capable  of  doing  it  in  fnint^  of  lawt 
^M  well  as  reaiODi  erery  thing  mmt  be  pre- 
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iumed,  that  can  be  pretumed  agaiust  the  priH 
■eeatioo. 

It  will  take  up  too  mueb  of  your  time  to  go 
mto  critical  obserratioos  on  every  witness; 
therefore  I  shall  only  here  and  there  point  out 
some  particular  eircuinstances,  which,  |)er* 
baps,  may  have  eseaped  Mr.  Morton^s  notice, 
with  respect  to  such  inconsistencies.  The 
gentlemen  of  4he  other  side,  ooiiscioua  to  them- 
selves that  there  have  been  some  gross  contra* 
dictions,  hate  endeavoured  to  persuade  you, 
that  supposing  some  circumstances  in  the  ac- 
eoont  their  witnesses  have  given  are  inconsis- 
tent, and  others  entirely  false ;  yet  yop  are  not 
to  regard  any  thing  that  does  not  go  to  the  very 
aubstaatial  point,  which  is, 'Whether  Squires 
was  then  at  Enfield- Wash  ?  and  that  little  cir- 
cumstances are  always  to  be  overlooked:  but 
give  me  leave  to  tell  you,  that  is  not  the  way 
#f  trying  the  weight  of  evidence.  And  1  am 
gure,  when  you  come  to  consider  what  the  na- 
ture of  the  evidence  is,  you  will  perceive  it  abso- 
lutely necessary  to  ^o  out  of  the  common  road 
in  the  examination  of  the  witnesses,  in  order  to 
detect  the  villainy  :  you  will  easily  think  it  is 
absolutely  impossible  a  set  of  witnesses  can 
contradict  one  another  in  the  very  point  they 
9ire  called  for,  when  they  have  been  half  a  year 
^ferving  together  on  that  point  only;  they 
lunw  how  to  swear  as  to  thst  particular;  they 
are  upon  their  guard,  as  to  that ;  they  know 
bow  to  answer  you.  Then  how  are  these  wit- 
nesses to  be  treated  f  They  are  to  be  taken,  as 
far  as  possible,  off  their  guard,  and  to  be  asked 
tbose  things  the^  thougm  never  would  be  in- 
quired into.  It  is  by  this  means  that  you  are 
to  find  out  the  inconsistency ;  because  truth  is 
always  the  same,  and  always  consistent  9  it 
will  be  equally  so  with  respect  to  the  droum- 
aiances  aUenJintf  a  fact,  as  the  very  fact  itself. 

Gentlemen,  I  ^  shall  begin  with  Geoige 
Soiiires,  the  son:-^What  did  that  man  say  ? 
Ifott  observe,  Mr.  l>avy  represented  him  as  a 
wtak^  ignorant  man,  antl  almost  stigmstieed 
him  tor  a  fool,  the  moaoent  he  appeared ;  and 
for  what reasen?  his  not  difficult  to  assign 
the  reason ;— 4ieoause  be  was  apprehensive 
thai  hewonlt^  make  some  blunder:  but  was 
there  the  least  sign  of  either  a  weak,  an  igno- 
tant,  or  a  Abolish  man,  during  the  whole  course 
of  his  examination  from  Abbotsbury  to  Lon- 
don f  There  oertainlv  was  not.  This  eaami- 
nation  he  expected,  he  was  apprised  of  it,  and 
prepared.— Then  consider  how  he  appeared, 
when  taken  out  of  the  road  from  Abbotsbury 
to  London :  Mr.  Morton  asked  him.  Where 
did  he  set  out  from  ?  He  staggered  a  good 
deal,  and  desired  to  be  asked  mo  more  ques- 
tions ;  at  last,  he  went  from  Kent,  from  his 
sister  Mary.-^Pray,  what  honse  was  she  at? 
--I  cannot  tell.— Where  did  you  lie  ?  where 
did  you  trade  f  or,  where  did  yoo  boy  your 
gDods,  or  where  did  you  dispose  of  them  P  In 
above  an  hundred  and  fifty  miles  travelling,  he 
scarce  tells  yon  he  went  into  or  by  any  one 
town,  or  nolorkHis  place :  what  is  the  reason 
Im  cmi  gyra  u$  better  acoount?  Why,  beoauat 


he  never  expected  to  have  been  asked  about  it* 
In  short,  such  a  strange  and  improbable  ae- 
count  I  never  heard  in  all  my  life. — ^Then  con- 
sider the  other  evidence  that  baa  been  given. 
Far  be  it  from  me  to  pretend  to  say  they  have 
not  given  you  an  exceedine  strong  account  of 
this  woman's  being  at  South- Parrot,  and  com- 
ing from  thence  up  to  London:  but  there ia 
this  observation  to  be  made,  even  with  respect 
to  these  witnesses  ;  several  of  them  have  said, 
before  the  time  of  Squires*s  trial,  they  expected 
to  be  called  upon  as  witnesses,  and  declared 
what  they  could  prove ;  yet  not  one  in  twenty 
either  did  appear  on  the  former  trial,  or  were 
ever  asked  to  appear.  But  this  observation 
may  be  made  as  to  the  number  of  witnesses 
that  have  been  examined,  that,  wherever  a 
story  is  talked  of  by  one  or  two  people,  and 
they  have  declarecf  that  they  had  seen  Mary 
Squires  the  gypsey,  and  that  they  were  ac- 
quainted with  her,  another  person,  to  whom  it 
is  related,  recollects  he  hath  seen  a  gypsey  ; 
and  being  told  that  Q)ust  be  the  same,  would 
not  any  body  be  almost  persuaded,  in  half  a  • 
year's  time,  that  they  must  mean  the  same 
person  ?  When  the  centre  is  moved,  there  is  a 
circle  succeeds,  and  spreads  from  man  to  man  ; 
but  supposing  the  first  to  be  deceived,'  all  the 
rest  might  depend  upon  his  credit ;  whereas, 
had  they  bete  asked,  upon  recent  reflection, 
abstracted  from  other  people's  representational 
they  never  would  have  spoke  with  that  degree 
of  certainty. 

But,  supposing  these  observationa  to  be 
justly  made,  Mr.  Davy  says,  there  is  one  set 
of  witnesses  that  must  prove  the  nrisoner  guilty, 
beyond  all  degree  of  doubt.  We  have,  ssys 
he,  some  witnesses,  which  were  the  girra 
friends;  they  went  down  to  assist  her  as  tar  aa 
possible,  not  imagining  she  would  tell  a  false 
story  ;  but  when  her  own  friends  turn  against 
her,  it  is  the  strongest  evidence  in  the  world, 
io  think  she  wss  deceived.  The  principal  wit* 
ness  called  for  this  purpose  was  Mr.  Nssb  ; 
and  he  tells  you,  the  very  iosoint  he  came 
down  to  Enfield,  he  found  the  girl  was  in  the 
wrong :  he  said  to  her.  Child,  you  are  mistaken, 
vou  can  never  have  bei^n  tliere.  After  what 
he  hath  here  sworn,  could  you  conceive  tBat 
Mr.  Nash,  a  man  of  sense,  a  man  of  prudence, ' 
a  man  of  justice,  coukl  ever,  after  he  was  con- 
vinced the  prisoner  was  io  the  wrong,  csontinuc 
to  give  any  assistance  to  the  girl  in  the  prose- 
cution ?  I  am  sure  it  is  casting  a  greater  re« 
flection  upon  Mr.  Nash,  than  I  would  chuse  to 
do  on  any  one,  to  suppose  be  conid  act  such  a 
part :  but  how  do  we  find  him  acting  ?  Doth 
he  behave  cqosisteptly  with  sach  conviction  of 
her  being  deceived  ?  *Ten  days  after,  be  writes 
to  a  uerson  of  fortune  and  consequence,  (who 
will  be  produced)  to  encourage  a  subscriptioa 
in  favour  of  the  ^irl.  This  objection,  I  think, 
is  not  to  be  answered.  Then  another  friend  of 
the  prisoner's,  Mr.  Aldridge,  is  called,  and  he 
said  exactly  the  same  thing :  be  waa  everv  hit 
I  as  much  convinced ;  he  deteated  cvety  \mng 
f  the  giri  had  told  him ;  and,  in  abort,  he  was  the 
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Glett  oo|ificrt  that  e? «r  eoald  pottiblv  be 
fincrf.  I  uked  hioi,  Have  yoo  bad  any 
coavciaalion  vitb  Mr.  and  M ra.  Howard  sinoe 
tJiit  ttme?  What  deea  he  M^f  i  own  I  bare^ 
■ad  1  diatribated  a  paper  io  favour  of  the  pri* 


And,  unleM  «iy  iBStructioDS  are  iaise, 
he  tfcen  deelared  be  believeil  Ibe  atory,  aad 
euoettly  dcatrad  tbey  wouid  encourage  tbe 
•obtcriplioa. 

i  sboeld  almoat  have  curaeotad  my  brief, 
ipbich  tfivea  me  aa  aooonnt  or  the  behaviour  of 
Ibese  torf e  geutlemen,  who  have  oow  been 
etlied  anfaioit  tbe  priaoner  at  tfae  bar,  had  nel 
tbej  tbemaelvea  given  each  an  iaitaoee  of  Ifaeir 
own  behaviour  in  (hit  very  court,  aa  io  not  te 
k  aecounted  for.  They  were  all  convinced  of 
tbe  mifltake  of  Btiaabeth  Canning  ;  tbey  hare 
•Mr  en  their  oatbaawom  it ;  they  were  all  oons^ 
vtaced  that  her  atory  was  a  falaebood,  from  the 
kgiooing  te  the  end ;  and  that  tbe  poor  we« 
■aa,  tbe  gypaey,  who  then  atood  in  danger  of 
bet  life,  waa  aa  mnooent  of  what  ahe  then  atood 
Mcuaed  of,  aa  the  child  unborn;  they  were 
pMent  io  court  when  thia  innocen|  woman  waa 
10  ODJaitly  aocmed :  what  would  yon  have  ex* 
Meted  tliey  would  have  done  P  What  eommen 
auBMuilty  and  common  honeaty  would  imme*- 
diately  have  euggaeted— would  have  interpoaed, 
and  prevented  the  blow  which  waa  joat  then 
ftltiog  u|K>n  the  head  of  the  innocent.  Did 
tbey  act  in  such  a  manner  P  Nn ;  they  acted 
in  a  roaaaer  which  common  humanity  would 
ttake  every  one  preaume  they  were  ineapaUe 
tf  aetiDg  in,  bad  not  they  themaelves  awora  it. 
In  vhort,  one  waa  engaged  to  dinner,  andther 
wii  butler  to  aome  great  person,  and  every  one 
bad  ione  triiliog  ezcuae  to  deaert  and  foraake 
tbe  poor  wretch,  when  falling  mto  that  deatmo- 
tiao  wbicb  ahe  did  not  deserve,  and  which  liiey 
aqly  were  cnpabie  of  preventing.  What  con- 
doaioo  can  be  drawn  from  auon  a  behaviour  P 
I  will  Bot  sajr,  it  neceasarily  foHowa,  that  they 
are  in  thia  particular  inatanee  prevailed  on  to 
aiy,  what  they  otfaerwtae  would  not|  bat  thus 
kr  1  will  say,  that  they  have  been,  according 
to  their  own  aocount,  ininenced  by  trifling  and 
iaconsiderable  motives  to  desert  those  first  prin- 
ciples of  honesty  and  justice,  which,  notwith* 
Mandiog  all  the  temptationa  on  earth,  they 
wwbt  <%atiDately  to  have  adhered  to. 

Let  us  now  consider  the  other  head  of  evi- 
dcace  I  propoeed  to  observe  on.  Has  here  been 
tty  evidence  omitteS,  that  might  serve  to  dear 
up  tbe  atory  P  Indisputebly  there  has.  Why 
t»a  not  Mary  Squires,  the  daughter,  called  P 
Wby  waa  not  Mra.  Wells  called,  in  order  to 
ihew  you  that  all  thia  was  a  falsity  P  With  t^ 
■pect  to  Mary  Squires,  have  you  beard  a  hint 
^inat  her  character  P  She  could  have  spoke 
materially  to  the  fact  of  her  mother^s  being  at 
uother  place.  She  waa  at  Brentford;  she 
wrote  to  lipr  brother,  giving  an  accoimt  of  her 
iNbcas ;  ahe  would  have  told  you  the  time  when 
abe  wrote  ibis  letter,  and  in  what  manner  they 
went  from  Brentford  to  Enfield ;  bnt  she  baa 
act  been  called.  Why  waa  not  Lecy  Squires 
atlled  P  She  was  mora  ceooerned  in  it ;  shej  in 


waa  tbe  ver^  person  that  conld  bava 
made  this  appear  either  a  falsehood  Io  a  de-^ 
monstvation,  or  tlirown  anch  a  damp  upon  th« 
whole  proaeeotion,  that  they  could  never  hava 
gone  on  with  it.  She  aUended  her  mother 
through  the  whole  route,  and  oould  have  con* 
firmed  every  single  ciroumsUnoe  her  brother 
had  related,  supposing  all  tme.  Why  was  sba 
not  called  P  I  need  not  mention  tiie  reason,  it 
is  so  eitremely  obvious :  the  gentlemen  on  the 
etiier  side  have  art  and  judgment  enough  not 
to  oall  a  person  to  do  miachief ;  tbey  saw  bow 
George  Sqniaea  was  hatted  and  confounded  { 
in  abort,  gave  no  aoit  cf  accennt  whatsoevev; 
when  Uken  the  least  out  of  the  settled  rantn. 
What  are  they  afraid  of,  but  that  ahe  migfct 
nontradict  her  brother  P   which    ' 


great  reason  to  imagine  muat  have  been  the 
conseMience  of  producing  her.  Then  why  waa 
not  Wells  produced  P  There  may  be  one  good 
reaaon  aasigned  for  that ;  bot  the  aaaae  reason 
the^  assign  for  not  prodaoing  of  her,  must 
weigli  greatly  with  avery  body  aa  a  earrobora* 
tion  of  tbe  innocence  of  the  prieoncT)  and  th* 
truth  of  her  aooonnt 

h  may  be  said,  that  ahe  waa  a  woman  oon* 
rlcted :  bot  she  is  new  pardoned,  and  she  is  a 
witness  in  point  of  law.  But  then  they  wiM 
aay,  abe  is  a  woman  of  bad  character,  and  no 
credit  can  begiven  to  her  evidence:  when  they 
say  that,  they  admit  her  a  we'knan  capable  of 
doing  the  act  complained  of,  or  receivmg  peiw 
jwns  who  oould  do  it.  They  were  apprehen* 
sive  this  would  cut  both  wayai  forbad  she 
been  called,  and  the  prisoner  conM  have  con* 
tradicted  her  in  any  ctreoaastanee  of  the  ctory, 
I  am  sure  yon  WMild  not  only  have  been  in* 
daced  to  have  diabelieved  what  ahe  had  aaid. 
but  to  have  believed  her  guilty ;  and  i^yM  dif 
believe  that,  it  would  be  very  bard  to  direct  the 
line  between  the  innocence  or  guilt  of  her  and 
the  gypaey  ;  and  yon  wonid  hare  been  able  la 
have  dtstinguiahed  why  one  attempts  a  defence^ 
and  the  otter  not;  beoiuse  one  is  alwaya  fixed 
to  a  spot,  and  could  never  have  set  up  thia 
defence ;  the  other  b  a  vagabond,  and  it  ever 
will  be  difllcuH  to  fix  her  habitation  or  reaideoca 
for  one  day  together. 

Gentlemen,  these  are  all  the  ebaervatioBa 
that  oconr  to  me  on  the  nreoeentor'a  own  evi* 
denoe,  except  one  partieular  drcomstancewith 
respect  to  the  hay  said  to  be  in  the  chamber. 
You  have  heard  it  said,  there  waa  a  great 
quantity  of  hay ;  and  they  would  have  yon 
believe  this  hay  was  all  a  fhigned  story,  fbund* 
ed  «n  the  representation  of  those  who  went 
down  before,  in  order  to  prevent  the  prisonef^ 
giving  a  false  aceoant  But  what  doea  Adam* 
son  say  when  he  came  baokP  Saya  he,  aha 
saya  there  is  hay  in  the  room,  and  the  de* 
scription  is  right  Will  Ton,  upon  your  oaths, 
say,  AdaoMon  had  told  her  there  was  hay 
in  the  room,  and  that  ahe  had  never  men? 
tiooed  hay  to  any  one  before  P  No.  Tbi 
meaning  of  that  part  of  the  evidence  is  plain  | 
the  girl  had  told  other  people  there  was  hav 
in  the  room,  though  ahe  had  not  toM  It  A 
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AdatDiou  befoiv;  aodwetbaU  protesbe  ile* 
dared  so,  io  the  very  first  deM*riptioD  she 
gave  of  the  room.  But  Mr.  Ailamson  himself 
sriU  be  called  in  behalf  of  the  prisoner,  and  he 
will  swear  he  never  dictated  to  her,  or  gave 
ber  the  least  intimatioD  to  say  tliere  was,  or 
^as  not,  hay  in  the  room.  And  as  there  waa  hay 
40  the  room,  bevood  all  doiiht,  I  shall  only  ask 
this  question.  How  came  this  description  of  the 
room  (which  is  a  very  extraordinary  one)  to 
•nswer,  if  the  prisoner  never  bad  been  there, 
Mid  all  her  story  was.  an  utter  falsity?  Bat, 
gentleman,  there  is  one  argument  arismg  from 
the  prisoner's  evidence,  that  Io  me,  seems  to- 
tally unanswerable:  1  myself  have  beard  it 
mentiotted ;  and  it  bath  been  artfully,  though 
now  it  appears  falsely,  insinuated  to  thoosaods, 
in  order  to  prejudice  them  against  the  prisooer, 
«nd  Io  leave  no  doubt  but  she  must  be  con- 
victed, that  the  |>rosecator  would  actually  shew 
where  she  was  at  that  time.  1  know  the  gen- 
tleman who  related  it.  And  1  call  on  the  pro- 
Jcctttor  now  to  account  but  for  any  four  hours 
«atof|wenty-eight  days,  and  I  shall  be  con- 
Tinced  all  is  a  falsity ;  and  that  she  is  not  only 
|p«atly  deceived,  but  wilfully  peijured.  Has 
It  been  attempted  to  be  proved .'  J  beg  leave  to 
■ay  it  has  not  What  weight  then  ought  this 
circumstance  to  have  with  you  ?  It  ought  to 
have  more  or  less,  according  to  the  time  or  op- 
IKNtuoity  that  there  hath  been  to  prove  where 
abe  was.  Had  the  iact  happened  but  a  week 
a^,  1  must  confess,  it  might  with  truth  be 
#aid,  there  wm  neither  time  nor  opportunity  to 
make  the  inquiry.  But  let  as  consider  the 
circamstonoes  of  this  case ;  the  fact  committed 
n  year  and  a  half  ago— -telked  of  before  it 
eame  to  trial— from  the  time  of  trial  to  this 
time ;  1  will  venture  to  say  there  never  was  a 
fact  that  hath  undergone  greater  or  more  par- 
ticular inquiry.  There  have  been  accounta 
published,  which  have  gone  all  over  the  king- 
dom ;  and,  1  believe,  I  may  with  truth  say,  all 
over  Europe.  1  do  not  believe  there  is  an  in- 
dividual in  thia  mat  city  that  has  not  heard  of 
tbia  affair,  nor  bath  a  company  met  for  cue 
jingle  eiening,  where,  this  was  not  a  subject* 
matter  of  conversation.  Then  was  there  not 
time  or  opportunity  to  inquire  into  it?  There 
oeruinly  was ;  and  unless  they  can  shew  what 
|ias  been  suggested,  1  mean  where  she  was,  it 
ja  one  of  the  strongest  aiguments  in  the  world 
m  favour  of  the  prisoner.  Thus  then  it  stands 
on  the  evidence  on  behalf  of  the  prosecution. 
.  With  respect  to  our  evidence,  I  shall  again 
t^e  notice,  that,  as  to  the  facts  themselves, 
one  witness  hath  positively  sworn  to  them ;  I 
mean,  the  pribouer.  You  cannot  now  expect 
other  Witnesses  to  swear  to  confirm  ber's,  as  to 
Ihem ;  there  never  was  but  one,  and  that  the 
prisoner  is  now  deprived  of;  therefore  all  we 
can  do,  will  be  to  ttupport  her  by  circumstances 
gtod  probability.  And,  in  the  first  place,  we 
ahall  sjieif  you  the  utmost  probability  for  her 
going  there,  for  two  reasons :  Because  she  is 
traced  in  the  road  from  thence  (and  not  a  tittle 
pf  f  Fideoce  fo  say  f  he  was  further)  toif arda 


London,  and  not  by  one  person  only,  or  by  per^ 
sons  who  seemed  to  take  no  notice  of  her;  but 
we  have  in  our  briefs  no  less  thsn  three,  who 
saw  ber  go  by  dressed  in  that  tery  particular 
manner  in  which  she  came  home,  tracing  her 
from  tbat  very  place  towards'London.  One  of 
the  men,  at  one  of  the  turnpikes,  where  she  en* 
quired  her  way,  went  farther  than  merely  de« 
scribing  her  dress ;  be  had  an  opportunity,  bji 
asking  ber  questions,  of  seeing  her  face ;  and 
he  will  tell  you;  by  the  observations  he  made 
then,  and  by  seeing  her  soon  after,  be  verily 
believes  her  to  be  the  same  person. 

When  she  came  home,  she  gave  the  account 
yon  have  heard :  but  the  manner  in  wliich  she 
gave  it,  is  very  well  worth  your  consideration; 
it  was  nfltt  given  in  a  wanton  manner,  not  with 
that  eagerness,  or  in  that  hurry  an  impostoi 
would  have  told  it,  io  order  to^'un  through  the 
chain  of  her  story,  and  tell  it  as  toon  as  sho 
could,  fearing  she  should  forget  it  How  does 
she  tell  it?  More  as  if  she  was  desiroua 
of  concealing,  than  of  artfully  publisbing  it« 
You  find  her  at  her  first  arrival  ao  weak,  tbat 
she  could  not  run  into  a  long  detail ;  and  when 
she  grew  more  able  to  relate  it,  it  came  out  only 
by  answers  to  questions  asked  from  time  to 
time  ;  in  which  she  answered  no  farther  than 
the  question  absolutely  r^uired,  or  obliged  her. 
Is  that  like  a  formed  scheme  or  story  ?  U 
seems  to  me  totally  otherwise.  But  what  will 
you  say,  when  this  same  Mary  Squires,  who» 
as  Mr.  Davy  bath  urged,  cannot  l>e  mistaken 
for  another,  who  has  tbat  remarkable  stamp 
upon  her  countenance,  as  he  bath  expressed  it, 
is  proved  by  twenty>five  or  thirty  witnesses 
(many  of  whom  are  persons  of  figure  and  for* 
tune)  to  be  at  Enfield  Wash  on  the  16tb  or  17th 
of  December?  Was  she  only  seen  to  go  by 
as  a  traveller?.  No,  tbat  is  not  the  case ;  many 
conversed  with  her ;  she  talked  of  losing  a 
little  horse,  and  was  lamenting  her  loss  ;  sho 
enquired  after  this  horse  of  several ;  of  some 
who  were  strangers  to  her,  and  of  others  that 
bad  known  ber  tor  a  long  time.  With  respect 
to  the  first,  they  asked  ber,  how  they  shouhl 
know  her  horse?  she  not  only  described  him, 
but  told  them  that  he  had  a  lock  on  with  her 
name :  they  then  asked,  what  her  name  was  ?•. 
she  told  them  Mary  Squires.  We  shall  produco 
some  farmers,  in  whose  bsrns  she  hath  lain  for 
three  or  four  days  together,  to  identify  ber  per^ 
son ;  and  no  one  can  suppose  but  that  theso 
witnesses  are  as  little  liable  to  mi.«takes,  as  any 
produced  on  behalf  of  the  prosecution.  And 
this  observation  you  will  carry  with  you  during 
the  whole  course  of  our  examination,  that  we 
shall  not  produce  one  witness,  who  doth  not  live 
within  ten  miles  of  London,  nor  one  that  the 
prosecutor  hath  not  Ioojk  known  of;  they  will 
be  regarded  or  not,  in  proportion  as  their  cha" 
racters  do,  or  do  not,  stand  impeached  ;  and 
when  I  have  said  this,  I  defy  the  prosecutor  to 
impeach  the  character  of  any  one  witness^ 
With  respect  to  the  witnesses  on  behalf  of 
the  prosecution,  it  is  absolutely  impossible 
to  know  their  characters^  ori  at  kast,  te 
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prove  tbem  ;  became  one  it  picked  ap  at  oiie 
place,  and  another  at  another ;  and  the  uri- 
toner  conld  never  know,  before  the  beard  their 
testimony,  who  was  to  be  examined  afifainit  her. 
Supporiog  you  believe,  from  thegirl'a  account, 
from  the  witnesses  we  shall  produce,  that  Mary 
Squires  was  at  Enfield,  there  is  an  end  of  all  at- 
tempts of  the  defence  that  was  set  up ;  and  1  dare 
ny  yon  will  believe  it,  when  we  prove  to  yoa 
(which  we  shall  certainly  do)  from  gentlemen 
Uiat  went  down  with  the  prisoner  to  Enfield 
Wash,  who  had  no  reason  to  think  mother 
Wells's  was  the  place,  any  otherwise  than  they 
were  led  to  imagine  it  the  place,  from  the  ac- 
count she  had  given  of  it ;  and,-  however  Mr. 
Lj^on  and  Mr.  Adamson  may  differ  in  point  of 
opioioD,  yet  they  roust  and  will  tell  you,  that 
the  place  answered,  as  far  as  it  could  be  ex- 
pected, to  the  description  that  was  given  by  the 
prisoner.  We  are  not  to  catch  at  tiice  and  mi- 
Dute  circupostances,  with  respect  to  the  de- 
icriptioa  of  the  room :  if  you  were  to  make 
that  a  rule  of  judging  of  the  truth  of  the  story, 
consider  how  the  people  that  were  in  the  house 
nryin  their  descriptions.  There  were  also 
some  pan-tiles,  Judith  Natos  says,  in  the  room: 
did  any  body  else  mention  them  but  herself? 
One  man  says,  there  was  a  tub  jn  the  room ; 
did  aoy  body  else  mention  it  but  him  f  You 
abserve,  it  is  impossible  to  be  conceived,  that 
this  poor  girl,  who  perhaps  might  be,  and  in- 
deed there  is  the  greatest  reason  in  the  world 
to  be  certain,  was  in  a  fright,  should  be  so  very 
minute  and  exact  with  respect  to  every  parU- 
colar  in  the  room.  But  then  it  is  said,  sup- 
posing the  prisoner  not  contradicted  in  her  ac- 
cooQt  in  this  respect,  yet  it  is  plain  her  mother 
sod  she  contradict  each  other;  for  the  mother 
was  observed  to  cry  out,  when  her  daughter 
returned,  that  she  wks  naked.  Mrs.  Mayle 
bsa  given  you  an  account  of  it,  and  great  stress 
has  been  Jaid  on  this  observation :  but  if  we 
consider  this  expression  coolly,  is  there  any 
Weight  in  the  world  to  be  laid  upon  the.worils 
of  a  parent,  who  at  that  time  wasinlamed 
with  indignation  that  her  child  bad  been  used 
ill?  Is  it  strange  or  remarkable,  that  this  mo- 
ther should  aggravate  things?  Besides,  the 
Word  *  naked*  was  in  this  particular  a  compara- 
tive, not  a  positive  term ;  and  she  might  cer- 
teinly  be  called  naked,  according  to  the  pri- 
•oner's  own  account,  comparatively  speaking, 
to  what  she  was  when  her  mother  saw  her  last. 

Hot  supposing  this  a  feigned  story,  how  hap- 
pened it,  that  any  one  description  or  circum- 
ttSDce,  mentioned  by  the  prisoner,  should  coin- 
cide ?  And  there  are  some  circumstances,  all 
mostagree,  which  amazingly  correspond.  How 
came  Uie  chimney  in.  the  corner  of  tlie  room  ? 
How  came  this  pitcher  to  be  in  the  house ?  It 
makes  no  difference,  whether  it  was  in  the  room 
or  not  How  came  it  to  be  there  at  all,  and  so 
exactly  to  answer  what  she  described  the  first 
nonent  she  came  home  ?  We  shall  shew  you, 
by  persons  that  went  down,  other  circum- 
suoces,  altogether  as  surprising,  tbatoonfirm- 
fd  her  account.    Tha  gentleman,  as  if  aware  of 
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one,  asked,  Conki  any  person  get  out  of  tba 
window  f  You  observe,  White  lold  you,  be- 
cause he  was  forced  so  to  do,  well  Knowing 
that  Adamson  would  say  so,  that  he  perceived 
some  lime,  or  lath  and  plaieter,  broke  from  the 
wall,  as  if  somebody  had  got  out ;  should  that 
be  the  case,  it  is  the  strongest  circumstance 
in  the  world.  One  more  I  must  mention  ;  an 
account  was  given  from  the  first  instant,  that 
her  ear  was  bloodv.  A  man,  who  lived  over 
the  way,  came  and  found  either  a  piece  of  iron* 
or  a  bid  of  lead,  under  («  at  window,  all  bloody, 
and  the  habdkerchief  produced  here  is  stained 
with  blood ;  and,  if  that  circumstance  should 
be  proved,  it  is  a  very  strong  one,  and  such  aa 
requires  the  utmost  consideration.  There  ia 
but  one  observation  or  two  I  shall  mention, 
and  that  is  with  respect  to  what  has  been  called 
the  biuge,  or  sort  of  criterion,  or  touch- stone^ 
upon  which  you  are  to  try  this  narration ;  and 
that  is  the  letter.  Mr.  Morton  has  made  some 
strong  observations  on  it;  and  extremely 
strange  it  is,  that  this  letter  should  not  appear 
dated  in  such  a  manner,  aa  to  determine  the 
truth  when  it  was  wrote,  or  sent  bv  the 
post.  Was  this  date  (for  you  will  see  ^e  letter) 
put  in  any  place  where,  either  by  the  openin|p 
the  letter,  or  by  the  wax  coming  near  it,  it  might 
be  possibly  injured,  there  would  be  an  end  of 
any  observationa  that  could  be  made  on  the  oc* 
casion ;  because  you  must  know,  who  receive 
letters  upon  business,  that  it  is  impossible  to 
unfold  a  letter  sometimes  without  tearing  a  very 
material  part  of  it.  But  how  ia  this?  The 
date  is  in  the  very  comer  of  the  letter,  that 
corner  which  was  sheltered  by  the  folding  of 
it,  and  must  have  been  the  last  that  could  have 
rei^eived  any  injury ;  it  was  not  near  the  was 
or  seal,  or  liable  to  any  injury  on  that  account ; 
and  although  the  outside  was  all  dusty,  this  pari 
being  folded  in  was  as  clean  as  possible ;  bow, 
tberelbre,  this  part  of  the  letter  in  particular 
came  to  be  torn  off,  is  a  matter  beyond  my  com* 
prehension,  and,  I  am  certain,  you  will  give 
this  observation  the  weight  it  deserves. 

Then  thus  it  stands  upon  the  evidence  on 
both  aides:  and  gentlemen,  I  shall  now  only 
mention  to  yon  again,  that  upon  trials  for  per* 
jury*  we  are  not  to  convict  a  person  merely 
upon  conjecture,  improbability,  or  argument. 
I  told  you  before,  and  under  the  direction  oi*  the 
Court  1  shall  repeat,  that  every  person's  oath, 
though  perjury  is  assigned  in  it,  is  to  be  conai* 
dered  as  one  witness :  if  a  man  forswears  him- 
self in  an  answer  in  chancery,  one  witness  only 
contradicting  it  is  of  no  signification,  as  both  are 
to  have  equal  credit :  she  then  is  ihe^only  per- 
son that  speaks  of  the  fact  of  this  transaction, 
and  that  is  not  controverted  but  by  circum- 
stances and  arguments :  .and  if  any  witness 
could  have  been  produced,  or  any  evidence 
given,  that  could  have  cleared  op,  and  explained 
this  intricate  affair  (for  so  I  will  call  it,  even 
upon  their  evidence  given),  and  the  prosecu- 
tor  hath  omitted  so  to  do,  which  to  me  seema 
plain  to  a  demonstration,  yon  will  then  pre- 
sume in  farour  of  innoceneei  aa  far  as  it  is  yo»\ 
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iiUe,  and  esfMcblly  agdott  ihoM  penoat  by 
whom  the  whole  migfbt  bft?e  been  explained ; 
ftnd  if  you  lia?e  the  least  doubt  remaioing, 
'Whether  the  persoo  ia  InnoceDt  or  not,  charity 
and  Cbriatianity  will  induce  3P00  to  uke  tlie 
favourable  aide;  the  conaeqaenoe  of  which 
will  be,  that  the  defendant  will  be  aeqinitted. 

Mr.  William,  We  shall  lay  oar  evidence 
before  you,  and  be^n  first  with  Mr.  Lyoo,  the 
■laaterof  this  girl. 

Edward  Lyon  sworn. 

E.  Lyon.  Elizabeth  Caoniogr  bad  been  my 
ierrant  ahout  ten  weeks :  on  the  Ist  of  Ja- 
anary,  1758,  my  wife  jj^ave  her  liberty  to  co 
10  see  her  uncle,  who  lived  at  Sahpetre-BanK. 

Mr.  Williami,  Had  you  known  her  an^  time 
before  ? — £.  Lyon,  I  have  known  her  aixteen 
years  before  she  was  my  servant. 

Pray,  bow  has  she  behaved  herself? — Very 
irell :  I  believe  her  to  be  a  verv  honest  person. 
She  not  coming  lioroe  that  night,  we  enquired 
about,  and  sent  to  her  mother  aeveral  times, 
but  hf^urd  nothiniif  of  her. 

Wham  did  yon  acDd  r— I  do  not  reoollect  any 
particular  persoo. 

Bad  she  ever  heap  guilty  of  such  neglect 
before  in  not  coming  bomeF— No,  not  at  all. 
The  first  time  I  aaw  ber  afterwards  was  on 
ibeSlstdayoftbeaaid  month  before  Mr.  Alder- 
man Cbitty ;  she  was  there,  in  order  to  take  an 
aperson  that  she  said  had  used  her  ill  at  Enfielit 
Wash.  I  being  a  little  thick  of  hearing,  can- 
not give  much  account  of  what  passed  before 
Hie  alderman ;  but  there  was  a  warrant  granted, 
and  several  of  our  neighbours  went  down  to 
Bnfield-Wasb  the  neit  momiag  on  horseback ; 
I  went  in  a  coach  with  Mr.  Nash,  Mr.  Hague, 
and  Mr.  Aldridge ;  the  prisoner  and  her  mother 
went  in  a  chaise. 

Did  she  give  yon  any  deaeription  of  the 
ropni  she  had  been  confined  in  f— Not  to  me, 
fof  I  was  not  with  her. 

Give  an  account  of  what  passed  between 
you  and  a  person  that  met  ^ou  on  the  road. 
—Mr.  Wintlebury  came  nding  on  horse* 
back,  and  said  tbey  had  taken  a  namber  of 
people  in  Mrs.  iVells's  boose.  When  we 
came  there,  1  saw  about  ten  persons,  one 
man  and  the  rest  women,  sitting  round  the 
fire;  in  what  tbey  call  the  parlour.  After  I 
iMd  been  there  some  time,  Elizabeth  Can- 
ning came,  and  vras  brought  in  and  set  npon 
the  dresser :  I  went  to  her,  and  said.  Bet, 
will  yon  take  any  thing  to  refresh  you  f  She 
said.  No. «  1  said,  Do  not  be  daunted,  for  you 
bave  friends  about  yoa,  and,  on  the  other  hand, 
be  careftil,  and  challenge  nobody  m  this  house 
without  ^ou  are  poaiUve  of  them.  Sir,  said 
abe,  1  will  not.  Then,  said  I,  yon  sbaH  see 
them.  Accordingly  she  was  talen  from  the 
dresser,  and  led  by  two  into  the  room.  She 
aaw  Mrs.  Wells  first,  and  said,  she  had  nothing 
to  say  to  her ;  and  upon  aeeing  Mrs.  Squires, 
abe  said,  That  is  the  woman  that  cut  my 
stays  of^ 


DM  yon  see  Squirca  then?— I  did,  y&f 
plain. 

Was  she  sitting  or  standing  F— She  was 
sitting  first,  but  she  got  op  out  of  ber  chair. 

When  Elisabeth  Canning  fixed  apon  her, 
was  she  sitting  or  standing  ? — Squires  was  just 
got  out  as  she  charged  her,  and  came  towards 

Attend  to-  the  ouestion :  was  she  sitting  or 
standing  up? —The  room  was  full  of  people : 
I  cannot  justly  say,  whether  it  was  toe  tims 
she  was  getting  out,  or  got  out :  several  peopla 
got  nearer  than  I  did. 

Have  yon  any  reason  to  think  Elizabeth 
Canning  saw  her  face,  before  she  fixed  apoa 
her  person  ? — 1  believe  she  saw  her  face. 

Why  do  you  think  so  ?— I  think  she  would 
hardly  charge  her  without  the  sight  of  ber 
Ace  ;  I  have  no  other  reason. 

When  Mary  Squires  was  charged  with  being 
the  person,  what  was  done  I^She  came  up  to 
her,  and  said,  I  hope  you  will  not  swear  my 
life  away,  for  I  never  saw  you.  Then  Betty 
Canning  was  carried  into  the  kitchen. 

Did  you  hear  Marj  Squires  say  where  she 
was  at  the  time  ?— 1  did  not  hear  any  thing  of 


Did  yoo  bear  Elizabeth  Canning,  or  any 
body  else,  say  what  day  the  robbery  was  com- 
mitted P— No,  1  did  not  hear  any  body  say  any 
thing  of  it. 

Did  you  see  George  Squires  there  ?— Yes ,  I 
did ;  be  w  as  in  the  room  before  Canning  came 
in ;  he  pulled  off  his  bat  to  me,  as  soon  as  1 
came  into  the  room :  I  said  to  him,  How  came 
you  In  this  bouse  ?  He  said,  1  am  a  traveller, 
and  came  here  to  lodge.  I  said,  Could  you  not 
find  a  boose  of  better  character  f  That,  how* 
ever,  yon  must  give  a  ftvtber  account  of  your- 
self.    Then  be  sat  down. 

When  Canning  came  in,  was  she  adced, 
whether  she  had  any  thing  to  accuse  George 
with  P— She  saw  Lacy  before  she  did  him :  she 
said,  that  young  woman  was  in  the  room  when 
my  suys  were  cut  off:  theu  she  saw  Virtue 
Hall,  and  said  the  same  of  her ;  but  they  did 
nothing  to  her.  After  that  Geom  Squires 
was  brought  forward  to  her :  said  she,  that 
man  looks  very  much  like  the  man  that  robbed 
me  in  Moorfields,  but  I  will  not  swear  to  him: 
He  bad  polled  his  great  coat  off  in  the  house,  I 
think  before  shecame :  he  had  it  on  before 
justice  Tashmaker  ;  then  abe  said,  she  verily 
believed  he  waa  the  man,  and  that  was  the  coat 
he  h^d  on,  which  he  put  her  gown  ander» 
when  she  was  robbed  in  Moorfields;  but  ahe 
would  not  swear  to  him. 

Did  you  at  any  time  receive  a  letter  from 
Gawen  Nash  F— I  did.    - 

Did  he  at  coming  home  express  any  Idnd  of 
doubt  about  this  affair  F— No :  we  all  came 
home  together  in  the  coach  ;  he  seemed  very 
well  satttfied ;  I  could  see  but  very  little  otherw 


Did  he  say  any  thing  at  all,  whether  be  was 
satisfied  xnr  not  r—-I  cannot  say  but  he  did  say 
aomcthiog,  but  I  cannot  reooUcGt  wbat :  I  cas 


fiir  Wilfid  and  Corrupt  P»Jurjf^ 

reeoUect  Mr.  Aagiie  said,  he  did  not  see  any 
gnCe  in  Ihe  chimney,  oor  pictures  iu  the  fnmt 
of  it.  I  said,  1  never  beard  that  mentioned, 
bat  these  things  are  moveables,  and  may  be 
moved :  we  hM  a  little  lalk ;  after  that  we  had 
a  beef-steak  at  the  Three  Crowns  al  Newingtun, 
aod  were  good  friends. 

Did  Mr.  Hague  say  any  thing  ebe  ?--Na,  be 
said  nothing  else ;  there  was  no  matter  of  doUlU 
between  thai  time  and  the  trial  of  Marv  Squires. 
Mr.  Nash  was  once  at  my  boose  afterwarda, 
and  as  he  was  going  out  or  the  door,  he  made 
use  of  a  rery  odd  expression ;  be  said,  Mr. 
Lyon,  I  hope  God  Almighty  will  destroy  that 
Bodel  that  he  made  that  mce  by,  and ,  never 
nake  another  by  it ;  a  very  odd  ezpreasimi,  I 
remember  it  very  well,  meaning  the  gypsey. 

Cross-examined  by  Mr.  Davy, 
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Were  yon  at  the  Four-Kings  last  Wednee- 
day?— No,  Sir. 

I  would  be  glad  to  know  where  you  live  ? — 
I  life  at  Aldermanbury. 

What  is  your  business  ? — I  am  a  carpenter. 

Bow  Umg  had  Eliaabetb  Canniag  lived  with 
^?— Shs   had  lived  with  ne  about   tau 


Had  yoa  any  knowledge  of  her  bcief«  7—1 
knew  her  in  Mr.  Wintlebnrv'a  service,  I  believe, 
near  upon  two  years.  I  had  beiere  tbal  em* 
pkived  her  father. 

When  was  the  last  time  yen  aaw  her  before 
the  99th  of  January  ?-^I  saw  her  in  the  morn* 
lag  before  she  went  out,  on  the  1st  of  Jannary. 

Caa  yon  tdl,  whether  the  door  from  the 
kitchen  to  the  bay  •kift  waa  open  or  shut,  when 
Bliaabeth  Cannmg  aat  upon  the  dresser?— I 
eanoot  say  that,  for  the  room  was  full  of 
people.  ' 

Was  thn  motive  of  yonrgmng  down  (besides 
the  taking  the  people  up)  to  mue  aa  many  eh* 
vatkms  as  vou  could  f— No  doubt  of  that.  Sir. 

Then  wuy  did.  you  not  obaerve  towanb 
what  part  of^the  kitchen  her  face  waa  direded, 
when  ahe  aal  upon  the  dresser?— I  must  have 
shoved  people  down  if  1  had,  for  the  room  was 
full  of  people. 

Were  yoa  with  her  in  the  parhmr  ?*-I  was 
just  at,  or  bivdly  in  the  parkiur-door. 

How  many  people  were  there  between  you 
and  Mary  Squires  ?— It  is  imponible  I  should 
tell ;  there  mi^ht  be  five  or  six  between  me 
and  the  people  in  a  circle  round  the  fire ;  the 
parlour  waa  ahnoatfull  of  people. 

When  they  were  all  in  the  room,  and  Can- 
sing  alee  there,  and  yon  at  a  distance,  whether 
you  could  see  Mary  Squires  sitting  by  the  fire  ? 
—No  otherwise  than  thisi  in  a  cRii  between 
the  people*e  ahoulders. , 

Kd  you  see  her  sit^n|  ?— I  did ;  this  was 
all  in  a  very  little  time  belore  Canning  charged 
her  with  robbing  her. 

How  far  ia  the  chimney  from  the  door  ?— It 
B»v  be  ten  or  eleven  feet. 

Did  you  aee  her  atler  Canninffwaa  in  the 
9sem?_ldid. 
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sitting  tmokhig  a  abort  pipe  by  the  fire,  before 
Cannmg  came  down. 

Was  Tier  fiux  or  back  towards  you  P-*She 
was  side«waya,  partly  to  me. 

Did  you  see  her  aittiog  on  a  ehair,  jafter 
Canning  was  iu  the  room  ?•— No,  I  did  not,  till 
after  ahe  got  up  *,  but  saw  lier  sitting  by  the 
fire,  between  the  people^  just  at  Canning^ 
coming  into  the  room. 

flow  long  was  Canning  in  the  room  before 
ahe  chaiged  her  ?— She  charged  her  in  a  very 
little  time. 

What  did  the  gypaey  do  upon  that?— Shn 
took  her  hat  ofi^,  ano  opened  the  clout  which 
was  upon  her  head ;  her  tace  waa  almost  bid 
with  them  before. 

Could  you  see  the  side  of  her  head  when 
you  waa  at  the  door  ?— Not  then,  but  before 
and  afkcr  I  did. 

How  fiu*  was  BKsabeth  Canning  from  yonP 
—She  waa  within  about  three  or  four  feet  of 


Waa  ahe  iu  a  direct  line  between  you  and 
Sqnirea?— No;  ahe  waa  partly  in  the  centre 
in  the  hal^«BOon,^  aod  Squtrea  was  upon  an 
angle. 

nan  Canning  at  yirar  right  or  left-band  ?-^ 
She  was  more  to  my  left  hMd. 

Have  you  any  other  reason  for  beNev- 
iog  Cannmg  saw  the  face  of  Mary  Squires^ 
than  from  your  good  opinion  of  her?— No 
otherwise. 

What  was  the  first  thing  Squires  did  or  saiif, 
after  she  rose  ftum  her  seat,  to  convince,  Can- 
ning that  she  was  not  the  person  who  robbed 
her  ?— No  otherwise  than  by  telling  her,  ae  I 
have  told  you. 

DmI  she  desire  Canning  to  take  notice  of 
herfoee?<^l  did  net  hear;  I  am  thick  of  bear* 
ing  at  aome  times,  audi  waa  then ;  I  am  more 
in  winter  than  at  other  timea. 

Did  you  hear  Canning  say  at  what  time  she 
had  been  robbed  ?— No,  1  did  not 

Did  Mary  Squirea  continue  spesking  after 
the  words  you  befiwe  mentioned  ?— Tery  little  ; 
the  girl  waa  moved  away  preeently  afterwards, 
aotbat  they  were  m  that  position  but  a  very 
little  tinw. 

Did  Mr.  Hague,  Mr.  Nash,  and  Mr.  Aldridge, 
and  you,  retnm  home  together  after  this  r— 
Wedfid. 

.What  waa  your  dieoonrse coming  home?— 
We  had  very  little  talk  in  the  coach  about  it. 

Did  you  return  good  friends  ?— We  did,  and 
were  very  jocuUr,  aa  we  were  when  we  went 
down, 

Did  you  bear  or  understand  an^  doubt  they 
hadtonchmg  tbia  afiair  ? — No,  1  did  not. 

Waa  either  of  them  dissatisfied  at  the  ao- 
count  she  had  given,  and  at  her  bebeviout 
when  in  the  house  ? — ^No,  none  at  all ;  we  wer^ 
as  agreeable  as  we  weve  when  we  went  down. 

Recollect  yourself,  snd  seriously  answer; 
whether  you  had  any  conversatioo  with  these 
gentlemen  about  Cannwg'a  mother  dreaming  d 
dream  ?-^l  nev  "' 
any  audi  thmg« 


<W, 


naver  mentioMd 


471]  27  GEORGE  IL 

Did  yoo  erer  tay  any  thing  abont  her  miK 
ther's  n^oinf;  to  the  conjuror  P—Goiog' to  a  con- 
juror has  been  mentioned,  hot  not  by  me. 

Did  the  mother  tell  you,  five  days  before  her 
dau|fbter'a  comioflf  home,  that  a  conjuror  had 
told  her  the  was  iu  the  bands  of  an  old  woman, 
and  would  come  home  the  next  week  ?— She 
had  told  other  people,  aa  I  heard,  but  not  me ; 
I  never  heard  it  from  her  mouth ;  I  never 
conversed  with  her  about  it. 

When  did  yon  bear  itP— I  don't  know. 

When  did  she  return?— On  the  29th  of  Ja* 
nuary. 

Have  yon  ever  talked  with  her,  since  her  re- 
turn home,  of  any  thing  that  passed  durin^^  the 
time  of  her  absence?— I  can  say  nothing  in 
particular. 

If  you  had  any  conversation  with  her  about 
it,  it  must  be  particular.— 1  know  nothing  but 
How  do  you  do,  Betty  ?  But  as  to  relating 
Jiow  she  was  used,  or  any  thing  like  it,  I  can- 
not tell  any  thing  in  particukr. 

Then  what  do  yoo  remember  upon  the 
whole  ? — I  have  often  seen  her  and  talked  with 
lier  since,  but  cannot  remember  any  particular 
part,  or  words,  that  have  been  related. 
.  Whetfier  vou  expressed  to  her  any  sorprize 
concerning  the  account  she  gave  to  you  of  her 
ill  usage? — She  has  never  given  me  an  ac- 
count in  a  particular  manner ;  it  waa  always 
to  other  persons. 

Had  you  any  talk  with  her,  since  her  return, 
relating  to  a  cunning  man  ?-- No,  none  at  all, 
nor  don't  know  sbe  nas  heard  it ;  one  thing,  1 
think,  I  recollect ;  at  Mr.  Marshall's  bouse  I 
was  with  her,  and  asked  her  thus:  Bet,  if  you 
know  any  thing  of  this  affair,  that  you  believe 
you  are  mistaken  in,  or  such  like,  I  desire  you 
will  let  roe  know  it ;  don't  deceive  us  upon  any 
account.  Sir,  said  she,  I  have  said  nothing 
but  what  is  really  true. 

•  Have  you  had  any  dispute  or  falling-out 
with  Mr.  Hague,  Mr.  Aldridge,  or  Mr.  Nash, 
on  account  of  this  affair  ?.— No,  not  on  any  ac- 
count. Some  few  words,  that  I  related,  were 
concerning  the  grate  and  pictores  over  the 
chimney;  Mr.  Hagp^was  saying  there  would 
be  some  marks  left  where  they  had  hung. 

Were  you  formerly  very  intimate  with 
them?^l  was  with  Mr.  Nash  and  Mr.  AU 
ridge,  but  not  with  Mr.  Hague.  I  have  done 
business  as  a  carpenter  for  about  sixteen  years 
for  the  Goldsmiths'  company. 

Are  you  acquainted  with  them  now?— We 
have  no  conversation  now. 

What  is  the  reason  of  the  discontinuance  of 
your  acquaintonoe  with  Mr.  Nash?— -My  rea- 
son is  this,  that  he  did  not  appear :  that  he 
ahould  seem  to  have  something  to  say,  and  not 
■ay  it.  I  thought  it  was  an  odd  thing  not  to 
appear,  and  then  to  appear  afterwards. 

Did  that  break  your  acquaintance  ?— It 
basso. 

Did  you  ever  bear  him  say,  before  the  trial 
of  Squires  and  Wells,  that  If e  did  not  believe  a 
word  of  the  defendant's  flory?— Noj  not  at 
vi>  opon  DO  account. 
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Did  yoa  ever  bear  Mr.  AMridgie  gay  io  ?— 
No:  Mr.  Aldridge  I  have  seen  casnally  pans 
and  repass,  Your  bumble  servant,  and  so  on  ; 
but  I^was  not  in  his  company.  When  I  aavr 
Mr.  Nash  on  the  morning  of  the  trial  of  th« 
gypaey  it  was,  Your  servant,  and  so  on ;  bat 
no  conversation.  I  never  was  with  Mr.  Al- 
dridge sinee  tha  time  of  coming  from  Enfield- 
Waab. 

Had  von  used  to  be  frequently  with  him  be- 
fore?— No,  but  casually. 

Have  yon  been  as  intimately  acquainted  witb 
Mr.  Nam  since,  as  before?*^ I  have  been  at 
bis  boose.  I'  did  not  keep  from  his  house  od 
that  account.  There  was  no  difference,  as  I 
know  of.  1  never  shonned  bia  house  on  tbst 
account. 

Did  yon  belon^f  to  a  club  at  bis  bouse  ?— 
We  had  a  cldb  of  all  the  workmen  belonging^ 
to  the  Goktsmiths  company  at  his  hooae ;  that 
is  plumbers,  bricklayers,  and  others. 

How  often  did  yoo  usually  meet? — Soate- 
times  once  a  fortnight,  sometimes  three  weeks. 

Did  you  go  pretty  constantly  ?— I  did. 

Have  you  frequented  that  club,  and  drank 
there,  aa  you  oaed  to  do  before? — I  declared 
off  opon  that  very  account,  because  he  did  not 
appear  on  Squtres's  trial ;  and  after  that,  Mr. 
Nash  making  use  of  my  name  m  sundry 
places,  I  resented  it. 

Then  I  desire  to  know  of  you,  whether  from 
the  time  of  your  return  from  Eofield-Wasli 
with  Mr.  Nasb  and  Mr.  Aldridge,  to  the  trial  of 
the  gypsey,  your  intimacy  was  the  same  with 
them  as  it  bad  been  befwe  ?— 1  had  not  aeen 
Mr.  Aldridge.  I  had  no  dislike  against  him  till 
afterwards,  that  things  went  in  such  a  Ime  that 
were  disagreeable.  Mr.  Naab  had  been  at  my 
house,  as  I  observed  before.  I  did  not  keep 
from  Mr.  Nash  on  that  account  till  after  the 
trial  of  the  gypsey. 

Are  you  sure  of  that?— 1  arer  it  I  know 
nothing  to  the  contrary.  I  had  no  dislike  Io 
him,  till  after  that  trial. 

During  that  period  of  time  between  your  re* 
tarn  from  Enfield- Wash,  and  the  trial  of  Mary 
Squires,  did  you  ever  hear  Nash  say  any  thing 
of  his  disbelief  of  Canning's  story,  or  that  be 
thought  it  improbable?-- *lndeed,  I  did  not 

Whetlier  Mr.  Nash,  Mr.  Aldridge,  and  Mr. 
Hague,  when  they  went  with  yoo  to  Enfield, 
had  not  the  same  eWdeAce  of  the  truth  of  iha 
story,  and  all  its  circuinstances,  tts  you  had  ? — 
I  know  the  coach  stopped  two  or  three  times  ; 
aa  for  Mr.  Aldridge,  he  was  very  little  there  ; 
Mr.  Nash  was  in  the  house,  and  saw  as  much 
as  I  did. 

Why  did  not  you  aubpoena  those  three  per- 
sons to  give  evidence  on  the  trial  of  Squires?— 
I  was  not  concerned  in  the  thing,  there  were 
other  persons  concerned. 

Who  were  fixed  upon  aa  prosecutors? — J 
dpn't  know. 

Were  you  examined  before  the  grand  jury  ? 
-^No,  I  wasiiot. 

Did  not  you,  on  the  15th  of  February,  set 
your  BMoe  to  i  paper  to  eocounge  oontcibu- 
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tions  to  esrry  od  the  proseeation  f — There  was 
my  Dame  in  print  to  an  ad? ertisement,  when 
there  were  several  gentlenten  together. 

Did  they  make  use  of  your  name  without 
yoQc consent ? — No,  they  did  not:  they  men- 
tioned this ;  they  thought,  as  I  was  the  master, 
it  would  be  more  agreeable  to  put  it  in ;  1  said, 
Gentlemen,  if  that  is  the  case,  put  it  in. 

Did  not  that  contain  a  reward  for  the  appre- 
hending two  men  concerned  in  carrying  her 
down  to  Enfield^Wash  ?  and  did  you  advance 
any  money  towards  paying  that? — I  waa  half 
a  guinea :  the  rest  were  the  same.  As  to  pay- 
ing in  ptirticular,  that  was  not  mentioned. 

Mr.  Davy,  The  advertisement  concludes 
with  these  words :  *  Whoever  will  take  or  ap- 
'  urehend  one,  or  either  of  them,  &c.  Francis 
*  Roberts,  Aldermanhury,  Edward  Lyon,  Al- 
'  dermanbnry,  the  girl's  master.' 

[Cross-examination  continued.] 

Did  you  consent  to  the  publication  of  this 
[M{>ef?--Idid. 

Whether  there  was  not  a  subscription  going 
OD,  in  order  to  enconraee  her  for  her  virtue  ? 
Wis  you  one  of  those  r—  I  did  not  go  about 
to  get  her  any  money ;  there  were  persons 
that  did.  . 

Did  yon  cootribnte  to  the  ezpence  of  the 
prosecntion  of  the  gypsey  and  Wells  at  the 
Old-Bailey  P— I  did  not  act ;  I  bad  no  concern 
in  the  delivery  of  the  money ;  (he  subscription 
was  not  made  then ;  1  subscribed  nothing  to 
that;  what  I  did  was  since  that. 

flow  much  did  you  contribute  towards  the 
carrying  on  the  prosecution  of  Squires  f — No 
more  than  that  half  guinea  then. 

Did  you  give  evidence  on  that  trial  of  what 
passed  at  Wells's  house?— I  did. 

Do  you  think  Mr.  Nash,  Mr.  Aldridge,  and 
Mr.  Hague,  could  hear  what  |>assed  as  well  as 
you?_They  could  hear  better  than  1. 

Did  you  see  them  to  the  room  where  she 
nys  she  was  confined  ? — I  cannot  tell  whether 
they  were  la  the  room;  I  aaw  them  in  the 


Why  were  the  three  not  called  to  give  evi- 
^nce  against  Squires  and  Wells,  as  well  as 
yourself  ?-~|  as  much  believed  that  Mr.  Nash, 
when  1  saw  bim  in  court,  came  ti|ion  that  afiair, 
»  ever  I  believed  any  thing  in  my  life. 

Did  you  at  that  time  believe  he  would  give 
evidence  for  or  against  the  gypsey? — 1  be- 
lieved he  would  against  the  gypeey,  aa  I  did. 

Was  there  no  club-day  betwiit  your  going 
^n  to  Enfield- Wash  and  the  triAlP— 1  can- 
not  tell  whether  there  was  or  not ;  if  there 
^aa,  I  might  not  be  at  it.  I  remember  going 
hone  afWr  the  trial  was  over:  Mr.  Aldridge 
KDt  his  servant  after  me,  who  said,  his  master 
pve  his  service  to  me,  and  desired  to  know 
now  the  afiair  went :  1  said,  They  are  both 
cut.  I  went  directly  to  Mr.  Nash's,  and 
drank  a  ghtta  of  cyder,  but  do  not  know  that  I 
saw  bim. 

Were  yoa  then  angry  with  Mr.  Nash  ?— No. 

WhcD  you  wereat  juBtieaTMbinak<r*i|  was 


George  Squires  there,  and  how  was  he  dressed  f 
— He  was ;  he  then  had  his  great- coat  on. 

Was  it  put  on  in  order  for  the  .defendant  to 
see  whether  that  was  the  man  or  not?— '1  don't 
know  that. 

Did  you  not  say,  upon  the  trial  of  Souiret 
and  Wells,  that  she  said  he  looked  more  like 
the  man  after  he  had  that  coat  Qn?->She  did 
say  to  that  purpose. 

How  came  the  justice  not  to  commit  him  .^—- 
Why,  we  mentioned  that  it  was  a  pity  tbej 
were  not  all  committed. 

Did  you  hear  George  desire  he  might  bm 
committed? — No,  1  never  did:  so  different 
from  that,  that  when  the  mittimus  was  writing, 
he  looked  over  a  woman  fand  seeeied  to  quiver 
a  little)  to  see  whether  tnere  was  a  mittimus 
making  tor  him,  as  I  took  it ;  but  I  did  not 
hear  htm  express  a  word  about  it. 

It  seems,  yon  believed  the  girl's  story  from 
the  first  hearing  ?— 1  did. 

Did  you  lake  any  method,  from  that  tim« 
to  this,  to  satisfy  vourself  about  it  ? — I  got  far« 
tber  evidence  of  the  story  as  far  as  I  could,  ia 
questioning  the  girl  at  Mr.  Marshall's,  as  f 
mentioned  before ;  1  had  no  doubt  at  all. 

You  bid  her  be  careful ;  do  you  believe  sht 
was  careful  P — I  believe  she  was. 

Then  why  diti  you  desire  her  to  recollect  her- 
self, to  see  if  she  was  misuken  ?— Because 
there  was  such  a  great  cUmour  about  it,  and  i 
was  willini;  to  aak  her  again. 

Mr.  Williams,  Whether  you  did  not  give 
the  gentleman  a  true  answer  before,  when 
you  told  him  you  had  been  instrumental  ia 
bringing  them  to  be  discovered  in  the  adver- 
tisement of  twenty  pounds  ? 

J5.  Lyon,  Yes,  1  had  been,  and  Would  har» 
turned  out  something. 

Mr.  Williams.  M  v  lord,  we  are  now  to  read 
the  letter  that  Mr.  Nash  owns  to  be  his  hand* 
writing.— f  To  E.  Lyon,)  Is  this  the  letter 
that  you  received  ? 

E  Lyon.  This  is  it.  (He  takes  it  in  hifl 
baud.)  It  appears  to  have  been  wrote  oo  the 
lOlh  of  February. 

Mr.  Williams.  Did  not  you  think  he  was  a 
well-wisher  to  the  discovert  of  this  aflair? 

E.  Lyon,  Indeed  I  did,  and  all  the  time 
afterwards,  to  the  time  of  the  trial. 

Mr.  Williams.  How  old  is  the  girl  now  ? 

E,  Lyon,  I  believe  about  nineteen  yean  of 
age. 

(The  Letter  read.) 

"  Mr.  Lyon ;  Feb.  10, 1755. 

"  I  am  informed  hy  Mr.  Aldridge,  who  has 
been  at  Enfield,  that  if  a  person  be  appointed 
there  to  receive  contribution,  some  money 
would  be  raised  in  that  place  for  the  unhappy 
poor  girl.  I  wish  you  success,  and  am  your'a^ 
«  GiwEN  Nash." 

Directed  on  the  hack,  <«  To  Mr.  Lyoo,  H- 
dermanbury." 

TAomof  ColUy  sworn, 
r.  CW%«  I  am  uDde  to  the  priaoaer,  and 
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live  at  Saltpetre-Bank ;  I  am  a  ^lass-blower ; 
on  th«  Ist  of  January  was  twelve-roooth,  sbe 
came  to  my  bouse,  and  stayed  from  twelve 
o'clock  to  about  nine  in  tbe  evening.  She 
lived  servant  then  with  Mr.  Lyon.  After  we 
had  supped,  I  and  my  wife  went  along  with 
her  hometvards,  to  the  end  of  Houodiditcb  ; 
we  parted  with  her  there. 

Mr.  Morton.  How  was  sbe  dressed  ? — T. 
ColUjf.  She  had  a  sort  of  a  strip'd  gown  on,  1 
cannot  tell  the  name  of  it. 

Was  she  well  and  hearty  at  that  time  i — Sbe 
was. 

Where  did  she  say  she  was  going? — She 
told  me  she  was  going  to  her  master's,  and  was 
in  ber  way  there  when  we  left  her. 

Had  you  any  reason  in.  the  world  to  doubt 
but  she  was  going  there  T — ^No,  1  bad  not. 

How  near,  and  what  a-kiD  is  ahe  to  you  ?-^ 
Uy  wife  is  her  father's  sister. 

Had  you,  u|ion  your  oath,  any  reason  to  be- 
liefc  that  she  was  a-hreediog? — No,  I  had  not. 

Cross- examined  by  Mr.  WiUes.* 

What  tame  did  she  cone?— About  twelre 
o'clock  at  noon. 

Did  any  body  come  with  ber  that  day?— 
No,  nobody. 

Was  sbe  in  perfect  health  ?— I' never  saw 
litr  better,  as  1  know  of. 

What  bad  you  to  dinner  ?— Some  of  a  ceU 
shoulder  of  mutton  and  potalocf,  which  was 
pressed  the  Sunday  befor% 

Did  she  eat  a  liearty  dinner  ?— She  cat  as 
bearty  as  she  couki ;  she  seenBcd  to  eat  as 
iMarty  as  1  did. 


*  This  croes-examination  was  ridiculed  by 
Foote  in  a  farce,  in  the  performance  of  which 
he  exercised  his  talent  of  mimicry,  by  a  very 
auccessfol  exhibition  of  Mr«  Willes's  pecuUa- 
rittes  of  voice  and  manner. 

In  vindication  of  Willes,  Mr.  Malone  has  ob- 
aerred  (in  bis  Inquiry  into  the  Authenticity  of 
the  Papers,  &c.  which  in  1795  were  published 
as  the  writings  of  Shakspeare,  queen  Eliza- 
beth and  tbe  earl  ofSouthamptoo)  **  Persons  who 
are  not  conversant  with  l4,'al  subjects  or  the 
true  object  of  lawyers  in  tbeir  examination  of 
evidence,  are  frequently  surprised  at  minute 
questions  put  to  witnesses,  which  they  think 
either  vexatious  or  impertinent ;  and  on  such 
occasions  the  well-known  question  which  a  late 
admired  comic  actor  introduced  into  one  of  his 
pieces,  and  which  he  rendered  still  more  ridi- 
culous by  imitating  the  thin  and  stridulous  voice 
of  an  eminent  barrister,  who  was  afterwards 
raised  to  the  bench—*  Pray,  now  let  me  ask 
you,  was— the— toast  bouered  on  hoth  sides  V 
» often  mentioned  with  much  satisfaction  ami 
applause  by  those  who  have  attended  more  to 
the  humour  of  the  theatre,  than  the  investiga- 
tion of  truth.  But  the  judicious  lawyer,  when 
he  asks,  not  precisely  such  questions  as  tbe 
English  Aristophanes  has  invented  for  him, 
but,  in  the  case  (we  will  suppose)  of  a  dis- 
puted wiU-Hfrbether  the  testator,  when  he 


I     This  being  new-year's  day,  what  did  you 
give  her  to  drink?— Sbe  drank  some  ten-shil- 
ling beer,  which  I  had  in  tbe  house.    1  was  at 
j  work  in  the  afternoon. 

{     Does  your  wife  drink  tea  in  tbe  afternoon  ?— 
I  Sbe  generally  doea,  whether  she  has  oompasy 
or  not. 

I     Have  you  seen  your  niece  drink  tea? — ^I 
have.  ^ 

Do  you  think  yonr  wife  and  she  had  tea 
that  afternoon  ? — 1  do  really  believe  they  had. 

Doea  your  wife  generally  have  bread  and 
butter,  or  toast  with  her  tea,  or  not?— She 
generally  chuses  toast  and  butter. 

What  time  did  yon  return  home  from  work  ? 
—At  about  seven  in  tbe  evening. 

What  had  you  for  supper? — ^We  had  some 
of  a  sirioio  of  beef  roasted. 

Did  yonr  niece  eat  of  that  ? — She  eat  a  small 
quantity  of  that,  but  could  not  eat  much. 

What  did  sbe  drink  a«ler  that?— She  drank 
a  small  quantity  of  ten-ahilling  beer. 

How  far  did  yougp  with  her?— 1  went  with 
her  to  tbe  end  of  Houadsditcby  almost  to  the 
Blue  Ball. 

Who  went  with  you  ?— Noae  but  my  spouse 
and  her. 

Did  you  stop  at  all  by  tbe  w&y  ?— We  did 
not. 

What  sort  of  a  bat  bad  your  cousin  on  at  this 
time? — She  had  a  sort  of  a  chip,  a  white  hat. 

Had  you  any  other  entertainment,  than  what 
vou  have  mentioned,  either  at  noon  or  night  ? — 
No,  we  had  no  other. 

Had  you  any  mioce^pies  in  year  house? — 
No,  1  had  not. 

Do  you  know  of  ber  buying  a  peaoy  pye  F 
—I  camiottell  where  she  came  by  that. 

You  are  sure  you  gave  her  none  at  your 
bouse? — I  had  none,  and  gave  ber  none. 

You  don't  know  what  money  she  bad  about 
her? — My  wife  told  me,  sbe  asked  ber  to  m 
with  her  into  Rosenuiry-laoe  to  buy  a  cloak, 
when  1  was  at  wor^ ;  but  1  caniiol  tell  how 
much  mouey  she  had  in  her  pocket  at  that  tincw 

By  Mr.  Morton. 

Was  the  toast  buttered  on  both  sides,  do  yoa 
think?  Here  have  beea  a  great  many  ques- 
tions asked  in  order  to  force  a  stool.— Co^.  I 
cannot  tell. 

When  did  yon  bear  ahe  was  miiiiiig  P — I 


made  and  published  it,  was  sitting  up  In  hia 
bed  or  in  an  arm  chair ; — ^what  was  the  sise  or 
form  of  the  room — bow  many  persons  wefe 
present — who  lighted  the  candle,  or  furnished 
the  wax  with  which  it  waa  aealed,  &c.  perfeetly 
understands  what  he  is  about;  sind  in  cases  m 
fiction  and  fraud,  tbe  event  often  proves  the 
propriety  of  such  an  examination ;  for  by  th« 
answers  given  to  these  questions,  compared 
with  tbe  testimony  of  ethers,  and  the  real  fod, 
the  instrument  set  up  is  qukkly  overthrowa.*' 
See  the  Examinations  (pp.  S45, 346)  of  Clark* 
and  Hawkins,  aa  to  whether  the  Ihirle  wave  b«l« 
a||  or  roasted. 
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heard  that  the  sarae  evening ;  her  mother's  ap- 
prentice came  to  my  house  that  same  otghl, 
and  calleti  and  awaked  me  and  my  wife  out  of 
oar  sleep,  as  nig^  as  I  can  guess,  between 
deveti  and  twelve  o'clock. 

How  far  is  Houndsditch  from  Aldgate  ? — It 
may  be  about  ten  yards ;  I  told  the  apprentice 
I  parted  with  her  at  the  end  of  Hounds- 
ditch. 

What  did  the  apprentice  say  f— He  said,  the 
giri*s  master  had  hten  at  his  mistress's  house, 
aod  wanted  to  know  where  she  was,  and  upon 
that  account  he  came  to  know. 

AUc^  CoUey  sworn. 

A.  OUley.  I  am  wife  to  the  last  evidence,  and 
aunt  to  Elizabeth  Canning ;  she  came  on  New- 
year's  day  was  twelve -month,  about  twelve 
o'clock,  to  our  bouse,  having  a  holiday,  and 
stayed  till  about  nine  at  night;  then  my  hus- 
band and  I  went  along  with  her  as  far  as  the 
comer  of  Houndsilitch  towards  her  master's 
bouse ;  there  we  parted  with  her. 

Mr.  ^arer.  Was  she  in  good  health?— J.  Col- 
Ity,  She  was,  in  all  appearance,  as  well  as  I  am 
DOW,  to  outward  appearance.  1  sto«Ki  and 
leaned  across  a  post,  and  hsw  her  go  directly  on 
ber  way  down  Houndsditch;  then  we  went 
home  to  bed,  and  about  twelve  at  night  the  ap- 
prentice came,  and  asked,  if  Bf*tty  was  here  ? 
My  husband  said.  No,  I  and  my  wife  went  with 
her  as  far  as  Hounsditcb,  and  there  parted  with 
ber.  Then  the  apprentice  went  away,  and 
came  about  six  in  the  morning,  and  my  sister 
along  with  bim ;  she  knocked  at  the  door,  and 
cried,  Let  rne  in,  which  I  did;  and  the  ap- 
prentice went  to  the  glass  house  to  my  hus- 
bsnd ;  she  told  roe,  Betty's  master  had  been 
with  ber  once  or  twice,  and  they  did  not  know 
where  she  was ;  we  were  all  much  surprised. 

Cross-examined  by  Mr.  Ga$coyne. 

Did  she  look  to  be  very  heart v  f — 8he  did. 

What  had  you  for  dinner  that  day  P — We 
bad  the  remains  of  a  cold  shoulder  of  mutton 
ind  potatoes. 

Did  she  drink  tea  P — ^Yes,  she  did. 

What  had  you  with  your  tea  P*-  We  had 
toast  and  butter ;  she  eat  but  a  very  little,  not 
very  heartily  ;  but  I  cannot  say  1  minded  her 
macb. 

Did  yoa  go  to  an  ale- house  P— No,  we  did 
aot  1  took  her  once  or  twice  to  the  ^lass- 
boose  to  see  my  husband  work  some  time  m  the 
afternoon. 

Was  that  before  tea,  or  after  P— I  cannot  tell. 

Wks  any  body  else  with  you  that  afternoon  P 
—No,  nobody  hut  she  and  I.  • 

Did  ^3u  go  with  ber  to  Rosemary -lane  P— 
No,  I  (lilt  not. 

Did  you  ever  separate P — No;  only  when 
supper  was  ready,  1  desired  her  to  go  and  ask 
ber  uncle  to  come  to  supper.  She  went,  and 
tfaey  came  together. 

Did  you  send  her  any  where  else  af^er  that  P 
^No,  I  did  not,  only  to  him  to  an  ale-house, 
tbe  Black  Boy,  not  above  aeven  or  «ght  doon 


from  me;  and  he  came  with  her  directly  in  a 
few  minutes. 

Did  she  tell  you  what  money  she  had  to  buy 
her  a  cloak  P— No,  nor  did  I  see  what  money 
she  had. 

Did  yon  hear  your  husband  examined  P— 
No,  I  did  not. 

What  time  did  vou  part  from  herP — ^We 
parted  with  her  at  Houndsditch  about  half  an 
hour  aflar  nine. 

Did  yoa  pasa  by  a  pastry-cook's  in  going  f 
—We  did. 

Did  you  bay  a  pye  to  treat  your  niece  P— No, 
I  did  not. 

Is  the  Bloe  Ball  in  Houndsditch  in  the  way 
to  her  master's  house  P— It  is. 

ByMr.Mecorder. 

When  did  you  see  her  first  again  P— On  king* 
Charles's  martyrdom,  and  never  tilt  then. 

Did  she  complain  she  had  been  confined  P— 
She  did,  and  was  in  bed,  aod  very  ill ;  and  there 
was  a  gentlewoman  talking  to  her,  named  Polly 
Lyon  ;  we  did  not  care  to  ask  her  many  ques- 
tions, she  being  very  ill  and  in  a  low  condition  | 
she  could  hardW  speak,  she  was  so  very  faint 

Can  you  ten  what  it  was  occasioned  by  P— 
By  being  used  very  ill,  and  half-starved. 

EliMobeth  Canning  sworn. 

Canning,  I  am  mother  to  tbe  girl ;  she  was 
nineteen  the  17th  of  last  September  :  In  De* 
cember  1758  she  lived  with  Mr.  Lyon  in  Al- 
dermanbury. 

Mr:  Williams,  Did  you  know  of  hergoine 
to  her  uncle's,  Mr.  Col  ley's  P—Cafining.  I 
did;  she  called  at  my  house,  (it  was  on  s 
Mondav,  New -year's- day)  and  toM  me,  aha 
was  going  to  her  uncle. 

Was  there,  or  was  there  not,  any  abcouat 
brought  to  your  house  that  night,  that  she  wa« 
not  come  back  P- — M  r.  Lyon,  her  master,  came 
to  my  house  just  af^er  nine  o'clock,  and  said, 
he  wondered  she  stayed  so  long:  I  waa 
frightened  out  of  my  wits :  I  sent  my  three 
children  into  the  fields  to  see  afler  her,  and  I 
sent  my  apprentice  to  Mr.  Colley's,  her  uncle  ; 
they  said,  they  had  parted  with  her  afler  nine 
o'clock  at  Houndsditch.  I  fient  again  in  the 
morning,  and  I  went  myself  before  it  was  light. 
Mrs.  Colley  was  a- bed  then  :  1  said,  Let  me 
in,  let  me  in ;  Mrs.  Colley  got  up,  and  said,  O 
lack,  has  not  she  come  m  yet  P  I  said.  No. 
She  said,  she  left  her  there.  Her  husband  waa 
called  from  the  glaas-house ;  and  I  waa  ready 
to  run  distracted. 

From  that  time  to  the  SOth  or  Slst  of  Janu-* 
ary,  did  you  hear  any  thing  of  your  daughter,* 
or  know  where  she  wasP — She  cameliome 
the  day  before  king  Charles's  martyrdom,  at  a 
quarter  after  ten  o'clock.  I  had  advertised  ber 
in  the  papers  the  first  time  on  my  own  head  ; 
and  then  afterwards  one  Mrs.  Haynard,  a 
torner's  wife,  came  to  me,  and  paid,  Have  ^oii 
advertised  her  any  more  P  I  said,  I  did  not  think 
m  do  it;  indeed  it  waa  ont  of  my  power,  i| 
waa  very  hard  mtb  me.  * 
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Did  yoo  bear  any  thing  io  cooaeqaence  of 
this  adFertiaemetitP— Ooe  gave  me  a  abilKog, 
and  another  gave  me  a  shilling ;  so  I  advertised 
her  two  or  three  times,  and  had  no  aiSoeunt  of 
her. 

'  Upon  your  oath  did  yon  know  any  thing  of 
her  daring  the  time  she  was  gone  ?— No,  I 
did  not. 

On  this  night,  what  time  did  your  daughter 
come  home  P — ^A  quarter  after  ten. 

Where  was  you  when  she  came  home  ? — 1 
was  partly  getting  into  bed,  and  my  apprentice 
was  going  to  fasten  the  door.  He  caUed  and 
said,  Here  is  somebod  vat  the  door.  I  said, 
Who  is  it?  he  said,  Betty.  1  said.  What 
Betty?  he  said,  Our  Betty.  My  little  girl 
ran  screaming  op  to  the  chimney:  I  said, 
Feel  her,  feel  her :  I  tliougbt  she  was  an  ap- 
parition. She  came  in  in  this  posture  (desorib- 
ing  it,  which  was  almost  double,  and  walking 
side-wavs,  holding  her  hands  before  her!) 
When  she  came  up  so,  I  took  her  to  be  an  ap- 
,  parition. 

What  was  her  dress  ?— She  had  a  loose  bed- 
gown, and  a  rag  about  her  head,  and  her  ear 
was  bloody,  and  the  rag  was  bloody. 

Did  you,  before  she  brought'that  bed-gown 
home,  ever  see  it  before  ? — No,  never  in  my 
life.  1  never  wore  such  a  thing,  so  poor  as  it 
is  with  me. 

Did  any  of  your  neighbours  come  in,  after 
your  daughter  came  home  ?- After  my  daughter 
came  home,  the  first  that  came  fai  was  Mrs. 
Woodward ;  my  apprentice  James  ran  and 
fetched  her,  and  Polly  Lyon  next  door  to  me ; 
and  the  third  person  was  Mrs.  Myers ;  then 
Mr.  Roberts's  maid,  and  Mr.  Wintlebur^. 

Now,  when  these  people  were  come  m,  was 
your  daughter  interrogated  by  them  where  she 
bad  been  ? — They  asked  her,  where  she  had 
been?  her  master  Wintlebury  took  her  by  the 
hand,  and  said,  Where  have  vou  been?  she 
■aid.  Sir,  I  don't  know,  but  only  by  seeing  my 
mistress's  coach,  the  Hertfordshire  coach: 
■he  was  not  able  to  say  the  place  where  she 
had  been  at 

Was  she  able  fb  ^ve  an  account  of  the  per- 
sona?— No ;  she  said,  there  was  an  old  woman, 
and  two  young  ones,  and  she  should  know 
them  again  if  she  saw  them,  sbe  thought. 

Did  she  give  an  account  to  you,  what  sort  of 
iA  old  woman  it  was? — No,  she  did  not. 

Did  sbe  give  an  account  what  befel  her, 
after  her  uncle  Colley  had  left  her  in  Moor- 
fields  ?—She  said,  she  had  been  robbed,  and  by 
what  sort  of  men,  but  she  could  no^  tell  who 
they  were ;  but  that  it  was  the  same  two  men 
that  robbed  her,  that  dragged  her  away. 

Who  asked  her?— We  all  asked  her.  She 
gave  an  account,  thrt  they  pulled  her  along, 
and  after  they  gave  her  a  blow,  she  could  tell 
00  more,  and  that  she  was  confiued  where 
there  was  hay  in  the  room  ;  she  said,  she  lived 
upon  bread  and  water ;  tliat  from  the  Friday 
to  the  Monday  she  bad  none  to  subsist  ou ;  and 
phe  gave  an  account  of  the  mince -pye  she 
^ttght  for  h^  brotheib 


Did  she  give  a  descrifition  of  a  pitcher  ?— 
She  said  there  was  a  broken  pitcher  of  water, 
that  very  night. 

What  was  done  to  her  that  night?  Did  yon 
put  her  to  bed  ? — I  did,  and  it  was  five  o'clock 
in  the  flhorning  before  I  could  get  any  warmth 
in  her  feet. 

Look  at  this  pitcher  (Which  she  did).  Is 
this  your  pitcher  ? — It  never  was  mine. 

Did  you  carry  that  pitcher  down  with  yon  ? 
— I  did  not.  I  pulled  off  my  own  stockings,, 
and  put  them  upon  her ;  and  in  the  morning 
you  might  have  wrung  the  thioffs  about  her, 
sbe  was  in  such  a  sweat.  Polly  Lyon  brought 
some  wioe,  and  Mrs.  Woodward  and  she  mulJ* 
ed  it,  and  when  she  had  some  poured  out  she 
could  not  swallow  it ;  she  was  in  an  extreme 
deplorable  condition  in  r^ard  to  her  health. 

The  next  da^  was  any  body  sent  for  of 
skill  in  a  physical  wayr — Mr.  Bakler,  the 
apothecary's  man,  came  in  that  night ;  he  wip- 
ed her  ear,  and  put  a^plaster  to  it ;  he  gave  her 
some  drops,  and  then  went  away.  His  master 
came  in  the  next  morning ;  he  ordered  some- 
thing for  her,  to  give  her,  in  bottles ;  he  asked 
her  as  to  the  state  of  her  health. 

What  is  his  name? — His  name  is  Bakler. 

Did  the  apothecary  give  her  any  thing  in 
order  to  cause  a  atooi?— She  had  no  stool  till 
she  had  three  glysters;  sbe  continued  ex- 
tremely ill. 

Had  you  the  advice  of  any  other?— Ws 
had  the  advice  of  Dr.  Eaton.  1  had  mat  con- 
veniency  for  her,  having  but  one  room,  and 
the  room  which  the  boy  lay  in  ;  so  sbe  was  car- 
ried from  my  houae  to  a  house  over  the  way. 

How  came  there  to  be  a  suspicion,  that  it 
was  at  mother  Wells's  that  she  was  confined? 
—She  nominated  the  name  of  mother  Wills  or 
Wells  that  night,  she  did  not  know  which ; 
that  she  heard  them  call  it  very  plain  ;  1  be- 
lieve Mr.  Wintlebury,  Mr.  Scarrat,  Mrs. 
Woodward,  and  Polly  Lyon,  all  were  there  at 
that  time. 

Had  any  body  that  was  there  given  her  the 
least  hint  of  Wills  or  Wells,  or  any  name  like 
it  ? — No  soul  ever  spoke  to  her,  till  her  own 
mouth  mentioned  it. 

How  was  it  first  known  or  believed,  that  this 
mother  WitUor  Wells  lived  at  Kufield-Wasb? 
—I  don't  know,  Sir ;  because  she  had  described 
it  to  be  upon  the  Hertfordshire  road:  upon 
this  there  was  application  made  to  Mr.  Alder- 
man Cbitty. 

Who  fixed  it  down  to  be  the  house  of  mo- 
ther Wells  at  £nfield-Wash  ?— I  don't  know ; 
there  were  a  great  many  people,  and  1  waa  so 
concerned,  I  aid  not  hear  all  their  ulk. 

Was  there  any  proposal  to  go  down  to  En- 
field Wash?— lliere  was;  we  went  down  on 
the  Thursday  after  she  came  home ;  she  came 
home  on  a  Monday  night ;  there  was  Mrs. 
Myers,  Mrs.  Garrat,  my  girl  and  me,  and  a 
young  child  in  my  arms:  we  weut  in  a  chaise. 

Do  .you  recollect  any  body  that  met  you  on 
the  road  before  you  got  down? — Yesj  Mr, 
Adamaoii, 
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Did  he  giTe  yoa  or  Tour  daughter  any^  or 
what  description  of  the  noaseof  motber  Weikf 
-xUpoB  my  oath  he  did  nut 

Did  ha  ask  Bettjf:  any  i^uealioua  ? — His  horse 
would  DOl  staud  still :  he  said.  Drive,  a>ach- 
man,  I  wooder  you  stay  so  long;.  The  coach*> 
Bsa  ssid,  the  road  was  so  bad,  aod  such  a  load 
he  bad,  ha  could  not  go  faster.  He  asked  her, 
what  sort  of  a  place  ahe  was  ia»  aod  if  she 
could  raineiiiher  it?  aod  ahe  said,  she  couU. 
Then  he  rode  on,  and  we  came  afWr.  When 
wecamedown  there,  I  was  only  iathe  paslour 
sad  kitchen. 

Upon  vour  oath,  did  you  ever  go  up  in  thai 
lQso^  wnicb  goes  up  where  your  daughter 
wu  confined  f— -I  went  up  one  or  two  stepa^ 
sad' said,  Ohl  ob!  this  la  the  phM»  of  my 
child's  coofinement ;  and  a  gentleman  shof  ed 
nif»aad  said.  Get  yon  down,  get  you  down. 

BecoUect,  when  yon  came  hack,  did  Mr. 
idamson  bid  her  tefl  what  was  iu  the  room^if 
sbe  could  f — 1  don't  remember  he  did. 

Cfo«-eiuniDed  by  Mr.  J>afmf. 

I  think  Toa.  say,  one  Mrs*  Ma]fnar4'»  a 
tamer's  witor  applied  te  you  to  advertise  berP 
—She  did  the  second  time ;  hot  the  first  time  I 
did  it  myaelR 

(Ha  shews  her  at  paper)  I  should  be  glad  to 
know  whose  hand- writing  t|^is  is.*— I  don't 
kuow  whose  hand-writing  it  is.       i 

When  you  advertised  her,  did  you  carry  the 
psper  to  the.  press  ?-^No  ;  a  young  woman  did 
for  me;  ber  name  is  Mary  Northan. 

Who  wrote  the  P&per  that  Mary  Northan 
canisd  to  the  press  t-^l  believe  Alice  CoJley, 
her  aunty  wrote  the  first  advertisement ;  but  I 
sm  not  aure.. 

Did  you  aee  it  before  it  was  carried  P— i  did, 
and  read  it. 

Is  this  it  P — T  cannot  tell. 

Am  you  acquainted  with  Mrs.  Colley's 
hand- writing  P — No,  Sir,  I  am  not. 

The  ficst  was  on  the  4tb  of  January,  and  the 
second  was  two  days  afterwards,  was  it  not  ?— 
I  believe  it  was. 

Who  wrote  the  second? — Indeed  I  cannot 
tali,  if  yoa  would  give  me  all  the  world. 

Did  yoa.  write  it? — No,  Sir,  I  did  not;  Mnk 
MaYnajnU  the  turnev's  wifo,  advised  me  to  it. 

DkLsh*  write  for  you  P— No,  she  did  not. 

Who  carried  it  to  the  Advertiser  P— -Mar j 
Korthan  oanied  all  the  papers. 

Who  delivered  them  to  her? — I  believe  I 
did;  Iknow  Ididthe&st. 

Did  you,  or  did  you  not,  deliver  the  second 
paper  to  he  carried  to  the  press  P-^I  did,  I 
tbuik  ;  I-  am  positive  they  were  deJivered  in  my 
room,  and  in  my  presence. 

Who  were  in  the  room  at  that  time?-~-Mer 
aont  GoHey  was  at  the  first  time 

Who  else? — I  dooH  know  there  was  any 
body,  bat  the  young  girl  thatcarried  it»  and  my 
shiMrea^thattime. 

Who  were  in  the  mom  when  the  seoond 
paper  was  delivered  P — I  believe  none  but  the 
yoong  womn  and  my 
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Who  had  yon  the  fimt  paper  of  ?— My  i 
Alice  CoUey  wrote  il  in  my  room. 

Do  you  know  her  hand -writing? — I  have 
seen  her  write  twice  before ;  but  dooH  know 
ber  hand- writing.  She  wrote  *  acowerer'  ia« 
stead  of* sawyer.' 

I  see  upon  it  '  scowerer'  is  struck  out,  and 
'  *  sawyer'  wrote ;  who  had  you  the  second  psper 
of? — I  belteve  it  was  dooe  at  the  White  Lion, 
at  the  end  of  Fore-street,  facing  the  gully« 
hoTe,  by  either  the  master  or  somebody  there  % 
PeH^  Northan  oan  tell,  for  ahe  atayed  the 
writing  of  it. 

Now,  had  you  at  that  time  heard  any  thing 
of  your  daughter's  being  in  Bishopsgate>* 
street  P— Yes ;  I  hesrd  it  of  a  gentlewomaa  at 
an  oil-shop,  the  sign  of  the  Two  Jars  through 
Bishopsgate,  towards  Cornhill.  She  informed 
me^  she  heard  a  youog  voice  scream  out  in  a 
coaoh ;  hut  whether  it  was  a  man's  or  a  woman's 
voice  she  could  not  telL 

How  long  was  it  before  the  6th  of  January, 
thw  tune  of  aendmg  the  second  paper » that  you 
had  this  account  from  that  gentlewoman  ?-— 
I  don't  know,  but  it  was  a  night  or  two  nights 
before. 

Then-  her  screaming  in  Bishopsgate-street 
was  wrote  in  the  paper  by  your  order  ?— It 
was.  I  thought  I  would  leav^  no  stone  ua* 
turned  to  find  her,  and  so  I  told  PoUy  Northaa 
of  that. 

'  Where  had  yon  the  third  drenght  of  an  ad- 
vertisement P— That  was  wrote  in  my  kitofaea 
by  one  Spencer ;  he  did  it  by  the  directions  of 
the  gentlewoman  at  the  oil-shop  for  me,  as  \ 
was  advised  by  my  firiends  to  do  it. 

Who  advised  you  to  puts  reward.inP— It 
was  her  uncle  bid  me  fo  do  that,  and  said, 
he'd  pay  that,  if  he  strtpp'd  his  skin. 

Had  yon  any  knowledge,  at  that  time,  boir 
much  money  your  daughter  had  in  her  pocket 
on  the  Ist  of  January  P— Yes,  I  had ;  for  1 
lent  her  a  little  box  to  put  the  half  guinea  in  \ 
for  I  waa  to  have  gone  out  with  ber  on  that  af- 
ternoon to  buy  a  cloak  and  a  pair  of  mittens. 

When  was  that  agreement  made  to  hny  a 
eloak  toother  ?•— She  made  that  agreement 
with  me,  before  ahe  went  from  me  to  go 
to  her  uncle's ;  she  intended  to  retam  to  bmi 
that  afternoon,  but  they  would  not  let  her  re- 
turn.till  she  bad  a  hot  supper,  because  they  had 
nothing  but  cold  victuals  for  dinner. 

How  much  money  had  she  in  her  pocket  at 
that  time  ?-*Sbe  had  half  a  guinea,  three  shil- 
lings, and  a  farthing.  I  saw  the  half  guinea 
{\\xi  into  the  box,  and  she  put  the  three  shillings 
oose  into  her  pocket ;  and  the  night  she  re« 
turned,  she  gave  the  farthing  to  her  brother. 

Was  thirteen  and  aix-penee  farthing  all  the 
money  she  had  ?— Itwaa. 

When  you  advertised  her  the  last  time,  did 
yon  know  then  what  nooney  she  bad  in  her 
pocket?— Her  brother  said,  she  had  cliaiiged  • 
si»i>eoce,  and  gave  every  one  of  them  a  penny  ; 
and  Mrs.  Lyon  told  me,  she  had  given  her  half 
a  guinea  in  gold,  and  three  shilUnga  in  silver. 

Did  your  chihi  tell  yoa  she  bad  ebasged 
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■ix- pence  ? — ^Yes ;  and  that  she  did  not  gi?e 
him. bis  peony,  became  be  huffed  her  ;  but  1 
find  with  his  peony  she  bought  a  penny  mtnce- 
pye. 

Was  it  a  half- penny  or  a  penny  each  she 
gave  them? — I  don't  know  whether  it  was 
a  half- penny  or  a  peony  a  •piece. 

Did  she  turn  out  her  pocket  to  vou  ?— No, 
she  did  not.  She  shewed  me  the  money ; 
half  a  guinea,  three  shillings,  and  a  farthing,  is 
all  1  saw. 

Did  she  tell  yoa  it  was  all  she  bad?— No, 
she  did  not. 

How  many  children  had  you  then  ? — 1  had 
five  in  the  whole  with  her,  with  the  child  In 
my  arms. 

Who  was  to  have  had  the  mince-pye  ? — My 
little  boy. 

How  came  you  to  advertise  that  she  had 
'  twelve  shillings  and  nine- pence  half-penny  ?— 
I  took  it  so,  that  she  had  but  twelve  sbiiliogs 
and  nine- pence  half- penny. 

Here  is  by  way  of  postcript,  ''  Had  in  her 
pocket  twelve  shilkngs,  nine-pence  halfoenn^." 
•— I  ordered  it  to  be  advertised ;  she  nad  six- 
pence more,  for  what  1  know. 

1  observe  these  words,  **  twelve  shillings, 
nine- pence  halfpenny,"  are  scratched  out  on 
this  paper ;  how  came  that?— I  fixed  upon  that 
sum,  thinking  she  might  have  changed  some 
Miooey  to  give  halfpence  to  the  children. 

Who  wrote  the  third  advertisement?—! 
can't  tell  who. 

How  came  part  of  the  writing  on  the  paper 
to  be  scratched  out  ?  And  I  observe  that  part 
is  not  printed  in  the  daily  paper. — I  can't 
give  the  reason,  if  you  would  give  me  the 
world. 

When  it  was  delivered  to  Polly  Northan,  was 
it  scratched  out? — I  don't  know. 

I  find  in  this  paper,  *<  This  is  the  last  time  of 
adverliKiog ;"  that  also  is  scratched  out,  and  both 
these  are  in  difierent  ink  and  different  hands. — 
]  don't  know  that  1  ordered  her  to  be  advertised, 
"  This  is  the  last  time  of  advertising."  I  could 
Hot  have  advertised  her,  had  I  qot  had  as- 
sistance, and  my  neighbours  put  me  upon  it.  1 
don't  know  that  I  ordered  any  thing  to  be 
scratched  out. 

Did  you  order  Polly  Northan  to  carry  the 
papers  directly  to  the  printing-office,  or  else- 
where?— To  the  printing-office. 

Afler  you  missed  your  daughter  so  long  a 
time,  you  took  all  the  means  in  your  power  to 
know  what  was  become  of  her?— Sore  I  did, 
I  went  to  all  the  agents  and  places  where  I 
could  think  of,  fearing  some  casualty. 

Did  you  go  to  Wood-street  Compter  ?— The 
people  told  roe,  if  there  were  any  quarrels,  they 
Would  take  all  away,  good  and  bad  together, 
was  the  reason  I  went  there. 

Did  )fou  go  to  a  conjuror?—!  did.  They 
call  him  the  astrologer. 

Where  does  he  live  ?^He  lives  in  the  Old 
Bniley. 

Whaf  is  his  name? — ^!  don't  know  hit  Damt : 
he  had  a  black  wig  over  hia  fact. 


When  did  yoa  go  to^  him  f— I  don't  know 
when  I  went 

How  long  after  your  daughter  was  inissiiigf 
— I  don't  know.    It  was  before  she  returned. 

What  was  done  there?— I  told  him  I  had 
lost  my  child  ;  and  after  he  had  got  my  money, 
he  bid  me  go  home  and  advertise  her ;  he  said. 
Make  yourself  easy,  she'll  cooae  home  again. 

Did  he  tell  you  when  she  would  return  ?— 
No,  he  did  not.  He  only  asked  me  two  or 
three  questions,  and  wrote,  scribble,  scribble, 
scribble  along. 

Did  he  tell  vou  she  was  in  the  hands  of  an 
old  woman?— No,  be  did  not. 

Recollect  yourself. — 1  don't  know  whether 
he  did  or  no :  he  might,  for  what  I  know. 

Or  what  misfortunes  had  happened  to  her? 
-No. 

Whether  he  did  not  tell  yoo  she  was  in  th« 
hands  of  an  old  black  woman  ?— The  word 
*  black' !  don't  remember.  I  know  he  fngfated 
me.  W  hen  he  shut  the  door,  and  lightM  thn 
candles  up,  he  looked  so  frightful,  1  was  glad 
to  get  out  at  the  door  again. 

What  was  bis  first  question  ? — I  think,  h« 
first  asked  me,  what  1  came  for?  !  said,  for 
my  child. 

What  were  the  other  questions?—!  can't  re» 
collect  them:  it  was  about  her  going  away.  I 
believe  be  asked  her  age. 

Did  he  ask  what  state  of  health  she  was  in? 
—No,  Sir. 

Nor  when  was  the  last  time  yon  saw  yoor 
daughter? — No. 

Did  he  ask  any  thing  about  Bisbopsgats* 
street  ?— I  believe  I  told  him  that ;  he  bid  me 
advertise  her  again,  makes  me  think  !  did. 

Did  you  tell  him  of  a  dream  yon  had  ?— No, 
!  did  not. 

Had  not  yoa  a  dream  or  a  vision  about  it?'-*- 
I  don't  know  of  any  such  thing. 

Or  an  apparition  ? — No ;  but  I  had  wander- 


hat  did  you  mean  just  now,  by  saying  vou 
had  wanderinff  thoughu  ? — 1  say,  I  never  bad 
rest  night  or  day,  for  my  tbongnta  were  win* 
dering. 

How  came  you  to  imagine  she  was  confined 
by  aii  old  woman  ? — It  never  came  into  my 
thoughts  that  she  was;  I  more  thought  sbn 
was  murdered  in  Houndsditch,  and  thrown  into 
some  ditch  there. 

At  this  time,  upon  your  oath,  had  yoo  ever 
heard  of  the  name  of  mother  Wells,  when  yoa 
Went  to  this  cunning  man? — 1  never  heard  of 
that  name  till  she  came  home. 

Did  you  mention  the  name  of  mother  Wells 
to  him  ? — No ;  I. did  not.  He  said,  an  old  wd» 
man,  I  believe. 

Did  you  mention  twelve  shillings,  nine-penct 
iaifpenny  to  the  conjnror? — 1  believe  I  did 
not.  I  was  not  there  long,  for  I  was  all  of  % 
friffht  when  I  was  there. 

Was  there  anv  other  person  there? — !  saw 
no  other  besides  himself ;  be  let  me  in,  audi 
went  by  myself. 

Who  advised  yoa  to  gotohimf^A  granl 
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naoy  of  my  ndg^hboara ;  one  gave  me  six- 
peooe,  and  another  three-pence,  Ull  1  got  a 
•billing,  and  then  1  went  directly. 

Wbat  are  their  names  who  gaTe  you  the 
money  ?— 1  canU  recollect  any  of  them.  I  be- 
lieve, a  gentlewoman  that  lived  cook  or  cham- 
bermaid, who  lodm  at  a  house  over  the  way, 
ber  name  is  Mrs.  Johanna,  being  out  of  place ; 
I  waa  wringing  my  hands  and  tearing  about, 
and  sbe  advised  me  to  go  to  the  cunning  man. 
There  were  a  crowd  of  people  about  the  door, 
like  a  fair  about  me. 

^  You  advertised  ber  as  lost  or  strayed :  why 
did  not  yon  advertise  your  suspicions  of  her 
being  murdered?— I  never  did. 

Do  you  remember  vour  saying,  that  you 
had  prayed  to  God,  and  had  an  answer  to  your 
prayers,  so  as  to  assure  you  that  your  daughter 
would  return?— I  never  had  no  answer.  I 
prayed  by  myself,  and  gave  up  bills  in  the 
church,  both  at  Alderroanbury  and  Cripplegate, 
and  at  the  meetings  and  Mr.  Wesley's.  1  did 
not  leave  a  meeting  or  a  place  where  I  could 
put  up  a  bill  in. 

Of  what  religion  are  you  ?— I  am  of  the 
cburcb  of  England,  and  was  baptized  at  Crip- 
plente. 

0id  yon  not,  about  a  quarter  of  an  hoiir  be- 
fore your  daughter  returned ^  mention  to  the 
apprentice,  you  had  prayed  for  your  daugh- 
ter's return,  and  that  she  would  return  pre- 
sently ?— -1  said  to  James,  the  last  thing  you 
do,  pray  for  her :  he  said,  he  never  went  to 
prayer  but  what  he  did.  This  was  just  before 
•became  in.  I  bid  him  every  night  pray  for 
ber,  and  I  repeated  it 

Did  you  mention,  that  you  believed  your 
daughter  would  be  at  l\ome  that  night  ?— No, 
I  did  not. 

Where  has  this  apprentice  been  ever  since? 
—He  has  never  Uid  a  quarter  of  an  hour  out 
ofmy  house  since. 

Has  there  been  any  care  taken  to  prevent 
1>eople  seeing  him,  and  bis  being  asked  ques- 
tions?— Here  was  a  young  man  came  nnd  &aid. 
He'd  give  half-a-crown  to  see  him ;  I  was  told 
this  was  some  scheme  or  skit,  and  thought  it 
would  not  be  convenient,  and  so  it  was  con- 
cluded he  should  not  be  seen.  There  were 
about  a  dozen  sawyers  there. 

Did  they  not  impose  another  person  upon 
him,  instead  of  the  apprentice? — Yes,  they 
brought  over  another  sawyer,  instead  of  him,  to 
the  young  man. 

And  so  bilked  him  out  of  half-a-crown  ?— 
TiM^did. 

fifow  soon  after  your  daughter's  coming  in 
Was  it,  that  the  apprentice  was  sent  for  these 
people  ?— He  helped  her  into  a  chair,  and  went 
out  directly ;  and  immediately  came  in  Mrs. 
Wdodward,  Mrs.  Myers,  and  Polly  Lyon ;  aud 
in  two  minutes  the  house  was  full. 

What  things  of  the  room  at  Wells's  did 
jTOur  daughter  mention  that  night?— She  men- 
tioned the  chimney  and  the  grate  in  the 
roomy  and  said,  she  took  the  gown  out  of  the 


'  Did  she  mention  any  thing  of  the  jack-liop, 
or  pulley,  or  broken  casement? — No. 

Or  saddles,  or  chest  of  drawers  ?— No;  she 
mentioned  hay,  and  a  pitcher. 

Did  she  mention  bow  much  hay  ? — No. 

Did  she  say  she  lay  upon  hay  ? — She  said, 
she  did  now  and  then,  or  always,  I  don't  know 
which. 

Where  did  she  say  the  hay  was  ?— She  said, 
it  lay  of  a  lump  in  a  comer. 

Did  she  mention  it  was  spread  out  like  a 
bed  ?— No. 

Had  your  daughter  had  a  stool,  did  she  say  ? 
— It  is  a  constant  method  with  her  to  go  a  fort- 
night without  a  stool.  I  have  another  little  girl 
at  home  now,  that  commonly  goes  sometimes 
ten  and  sometimes  eleven  da}s  without  a  stool. 

Did  you  ever  mention  this  to  any  doctor 
before  the  1st  of  January  ? — When  she  was 
little,  I  mentioned  it  to  Dr.  Catridge,  who  lived 
in  Aldermanbury. 

Did  they  use  to  give  her  glysters  ? — No  ; 
they  used  to  give  her  physic ;  that  was  when 
she  was  ill. 

Was  any  method  used  to  occasion  a  stool 
before  the  Ist  of  January  ? — No. 

Had  she  ber  health  perfectly  well?— Sha 
had ;  only  she  was  troubled  with  pain  in  her 
head. 

Had  she  a  gvtod  stomach  to  her  victuals  ?^> 
She  had  a  very  little  stomach  always ;  that 
they  know  where  she  lived. 

Was  shevery  thirsty  ?— She  drank  very  lit- 
tle, without  it  was  a  dish  of  tea ;  but  not  plenti- 
ful of  that. 

When  your  daughter  came  home,  and  told 
you  this  story,  did  you  think  it  was  a  very 
strange  one,  or  did  you  believe  all  she  said  ?-« 
No,  1  did  not  think  it  strange  at  all.  1  hava 
known  her,  at  home,  to  live  upon  half  a  roll  a- 
day,  when  things  have  gone  hard  with  me. 

Did  she  tdl  you  in  what  manner  she  es* 
caped?— Yes;  out  of  a  window,  by  pulling 
down  a  board. 

Did  she  mention  any  thing  of  a  pent- house  ? 
— No,  she  did  not. 

How  did  she  look  when  she  came  home?— 
Her  face  was  swelled,  bloated,  and  black,  and 
sodden,  as  if  it  had  lain  in  water,  aud  her  arms 
black.    She  swallowed  nothing  hardly. 

Did  sbe  eat  any  thing  that  night  ?— No, 
nothing  but  a  little  wine  and  water;  that  she 
could  scarce  get  down. 

Were  her  teeth  loose?— No. 

Nor  no  soreness  in  her  mouth  ?— No. 

Do  you  know  Mr.  Scarrat?— 1  have  known 
him  within  this  twelve-  month. 

Did  Scarrat  come  the  first  night  she  cama 
home  ? — He  did. 

How  lately,  before  your  daughter  returned, 
bad  yon  seen  him  ? — I  never  had  any  acquaint- 
ance with  him  before  that.  I  don't  knaw  but 
1  might  see  him  go  by  a  good  many  times  ; 
but  1  never  spoke  to  him  in  my  life  before ;  but 
I  bear  since,  he  is  a  neighbour. 

Did  he  tell  you  he  bad  formerly  been  at 
mother  Wells's  r— No,  naver. 
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Did  jon  never  hear  him  say  he  had  jaoojted 
out  of  the  window  himself  f — 'So,  I  neirerdid. 

How  many  rooms  have  yoa  got  in  jour 
house  ? — I  rented  the  house  in  my  hu^ftiand^s 
time  $  and  before  he  died,  Mr.  Roberts  took 
the  two  garreti,  the  chamber,  and  a  little  room 
I  had  beiow,  whidihe  has  put  to  his  comptiug^. 
house,  for  which  he  paid  seven  pounds  per  year, 
and  after  that  1  desired  he*d  pay  that  to  my 
landlord.    So  I  have  but  two  rooms. 

Was  any  things  mentioned  of  Enfidd-lTash 
the  night  of  your  daughter's  return? — 1  dooH 
know  when  it  was  first  mentioned,  t  bdieve 
il  was  when  they  came  all  together  the  next 
morning. 

VT^s  j^our  apprentice  a  witneas  upon  the 
former  trial  f— No,  he  was  not. 

If  as  he  subpttnaM  ?— I  dou*t  know  what  a 
adhpoena  is. 

How  came  yon  not  to  mention  the  grate,  the 
pitcher,  nor  the  bed-gown,  oo  the  trial  ?— Be- 
cause it  waa  not  asked  me. 

Was  BIr.  Adamson  present  when  your 
daughter  mentioned  the  hay  f — He  did  not  aee 
her  the  first  night,  nor  till  we  went  down  to 
Enfield. 

Was  Scarrat  there  when  hay  waa  mentioned  ? 
-—I  doii^  know,  the  house  was  full  of  people. 

Do  you  Jinow  oine  Mr.  Dod,  a  auigieon?— 1 
do  not. 

Didyeu  overhear  your  daughter  say,  she 
waa  afraid  to  lie  on  hay,  fearing  tbere  should 
be  a  dead  man  under  it  ? — I  never  heard  her 
mention  that,  to  my  knowledge. 

Did  vou  never  say  so  to  any  body  ?— No,  act 
to  my  knowledge. 

Can  your  daughter  write?— She  can  a  Tittle ; 
it  is  a  sad  hand. 

Can  she  write  a  letter  well  enough  for  you 
to  find  out  the  meaning  of  it?— She  can  hardly 
write  at  all. 

Can  she  write  her  name?— I  befieve  Ae 
can ;  I  have  seen  her  write  it. 

How  long  was  she  at  a  writing  •8chool?-<i- 
About  a  quarter  of  a  year. 

When  did  you  see  anv  of  her  hand- writing? 
9-1  do  not  know  that  I  have  seen  her  handr. 
writincf  these  six  years.. 

Look  at  this  paper  (it  was  a  notice  of  trial 
with  her  name  to  it,  the  name  wrote  by  her :) 
Is  this  name  her  hand- writing  ?— I  bdieve  it  is 
|ier  scribbling  like. 

Do  you  think,  when  your  daughter  could 
-write,  she  would  only  make  her  mark?-^T  4io 
not  know  for  that. 

Mr.  Davy.  I  ask  this,  my  lord,  because  in  her 
jnformaliou  before  justice  Fielding,  there  she 
only  makes  her  mark,  and  by  this  paper  1  see  she 
writes  an  exceeding  good  hand.— f  Tb  JC.  Can,) 
How  was  your  daughter'*  head  covered,  when 
ahe  came  home?— With  this  rag  upon  her 
head,  (holding  tiie  half  handkerchief  in  her 
hand)  and  an  old  ragged  handkerchief  she  had 
|0  her  pocket  tied  over  that  (producing  it.) 

Whether  did  yoq  not  swear  upon  the  trial  of 
Mary  Squiret ,  that  voqr  daughter  had  a  cap 
99  vim  9hf  oai»o  bomef-^lfo,  pot  to  mjf 
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kttowleillge ;  4ie  had  no  cap  oo,  to  mj  know- 
ledge. 

Mr.  Davy  to  Jfumutt  Gurney.  Tov  hear 
the  evidence  this  woman  has  given  ;  look  at 
your  minutes,  and  give  an  account  df  what  she 
said  in  her  evidence  oo  that  trial,  as  to  the 
state  and  conditioh  in  which  her  daughter  pame 
home,  and  particolarhr  how  she  was  dreaobd. 

Curney,  She  said,  she  had  noting  on  but 
a  ra^ed  bed-gown  and  a  cap. 

Mr.  Davy.  Read  the  aocoirotibe  gave  to 
that. 

Gurney,  She  said,  after  she  was  mhMi^ 
from  New-year's  day,  she  adreitised  her  three 
times.  She  came  back  on  the  day  before  kio|f 
Charles's  Martyrdom,  about  a  qnart^of  «q 
hour  after  ten  o^dock ;  she  had  oothiog  but  ft 
ragged  bed-gown  and  cap  on. 

Mr.  Davy,    Were  these  her  own  worda  F 

Ourney.  I  have  here  mentioned  the  penoa 
<  ahe,'  where  she  said  *  I.'  1  will  not  take  upon 
me  to  aay  these  are  the  very  words  ahe  inade 
use  of,  or  that  ahe  made  use  of  no  more  worda  ; 
it  is  my  method,  if  a  question  brings  out  an  im- 
perfect answer,  and  is  obfigqd  to  he  asked  over 
again,  and  the  answer  cornea  more  strong,  I 
take  that  down  as  the  proper  evidence,  and 
neglect  the  other :  for  instance,  here  have  lo 
the  course  Of  this  trial  been  naany  queationa 
asked,  which  have  not  hronght  out  any  aatie- 
factory  answer  to  the  cottnael.  which,  when 
adted  in  other  words,  and  upon  reoolle^oo. 
have  produced  more  ^proper  antwera,  whidh  I 
hare  put  down.  It  is  not  to  he  exoe<Aed  1 
riioutd  write  every  oninteliigtble  wora  that  is 
said  by  Uie  evklence. 

Mr.  Dar^,  Are  yoa  certain  the  wihieai  oa 
that  trial  said,  she  had  a  cap  on  ? 

Gurney.  She  did,  or  I  had  not  put  it  down  ; 
and  had  ahe  said  a  handkerchief  I  doubl  aol 
but  I  shoidd  have  found  it  in  my  minutes. 

Mr.  iiorton.  Look  at  this  paper  (whk^  was 
the  first  advertisement  sent  to  the  DaHv  Ad- 
vertiser) :  is  this  your  hand-writing  ?— X  CoL 
I  believe  it  is. 

Here  is  the  word  <  acowerer*  scratched  oat, 
and  another  word  put  for  it  over  it ;  is  thai 
your  hand- writing?— That  other  word  isj 
my  hand- writing,  nor  the  *  P.S.'  at  Ihe  T  ^ 
is  not  my  hand- writing. 

Loolk  at  this  other  paper  (which  waa  the  se- 
cond advertisement). — I  did  not  write  that;  I 
never  saw  it  before. 

Did  you  write  the  first  of  your  own  accord, 
or  did  any  body  dictate  to  you  ?— ff er  melher 
did ;  ahe  Udd  me  what  to  write  down. 

Were  you  two  alone  then  ?— t  hc4ieve  Ibere 
were  several  atraogers  by  at  the  time. 

Mary  Ihrikmk  awonk 

Mr.  Ifarei.  Do  you  rememher  carrying  Imy 
papers  to  he  printed  in  the  Daily  Advertiser  f — - 
ill.  Norihan,  1  carried  three. 

Who  wrote  the  second  ?— (She  takea  it  ita  her 
hand.)   |  connpt  leoiember  iotleed  wbo  frroi# 
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it.  1  tfaiolc  Mn.  CaoDitig^  sent  me  to  the  corner 
of  ffoor-lauey  at  ibe  White-IioDy  there  h  was 
wrote. 

Who  wrote  the  fhirdf^I  cannot  jii^ly  re- 
memher  that. 

Onom-examincd  by  Mr.  WilUg. 

Did  you  go  by  yourself,  or  in  company  with 
aav  body  f-4  weot  by  myself. 

now  came  you  to  pat  m  these  words,  *  any 
eoachman*? — The  mother  gave  directions  to 
put  in  about  the  coach,  because  she  was  a  sober 
body,  and  we  thought  abe  might  be  forced 
away  in  a  ooadi. 

How  came  the  circumstance  of  the  coach- 
man to  be  inserted  ?— Because  her  molher  bad 
been  infomoed  by  a  gentlewoman  in  Bishops- 
{[ate^reet,  that  she  heard  a  coach  drire  in 
j[reat  haste,  and  a  young  person  screaming  out 
ID  it ;  and  that  she  had  nobody  at  home,  or  she 
would  have  sent  and  stopped  the  coach. 

Was  this  writing  on  the  backside  one  of  the 
paoers  on  It,  when  you  carried  it  to  the  printer  ? 
—1  do  not  koow ;  if  it  was  read  to  me,  1  could 


tell  better.     (It  is  read). 

"  Note,  It  is  supposed  she  was  forcibly 
taken  away  byaome  evil- disposed  person,  as 
ibe  was  heard  to  screek  out  in  a  hackuey-coach 
in  Bisbopsgate-street.  If  the  coachman  re- 
members any  thing  of  the  affair,  hv  giving  an 
acooHBt  as  above,  he  shall  be  handsomely  te- 
warded  fbr  liis  trouble.*' 

JIf.  NortAan.  This  was  wrote  at  Mrs.  Can- 
ning's boose,  I  believe,  but  I  cannot  tellhy 
wboBi ;  I  did  not  mention  about  the  coachman 
at  The  White  Lion. 

Mr.  Wilies,  During  the  time  it  was  in  Mrs. 
Caooing's  bouse,  was  there  any  thing  wrote  in 
it,  or  on  the  back  of  it,  by  any  body  there  ? — 
No,  there  ivas  not. 

Can  yoa  nead  ? — I  can  hardly  read  at  ali. 
(Sbe  looks  at  it^  There  was  nothing  on  tbe 
back-side  when  I  carried  it.    (It  is  read.) 

*'  BKzalxstb  Canning  went  from  her  friends 
between  nine  and  ten  on  Monday  night,  betwixt- 
Houndsditch  and  Bisbopsgate,  fresh-colour'^d, 
pitted  with  the  small- pox,  high  forehead,  light 
eyebrows,  about  five  foot  high,  well-set,  badon 
a  purple  masquerade-stuff  gown,  black-stuff 
petticoat,  a  white  chip  hat  hound  round  with 
green,  wbite  apron  and  handkerchief^  hhie 
stockings,  and  leather  shoes." 

Is  this  all  you  mentioned  to  the  peraon  wlio 
wrote?— It  is,  1  believe. 

Do  yoa  know  who  scratched  out  these 
wor^s?  (t*  Any  coachman,  who  remembers 
taking  up  such  a  person,  and  can  give  any^  ac- 
count where  she  is,  shall  have  two  guineaa 
reward,  to  be  paid  hy  Mrs.  Canning,  in  Alder- 
maabury-Posiern,  sawyer,  whidi  will  greatly 
satisfy  her  mother.)*' 

Nortkan.  iTbe  othei^is  all  I  gave  directions 
lor ;  I  don't  know  wiio  scratched  this  out. 

Mr.  IVoret.  I  dare  venture  to  say  this  a}- 
teraiion  was  made  by  the  printer,  for  I  observe 
be  bas  altered  the  EogKsb  and  spelling  atl  the 
vajf  throagh  b^  the  printed  ^aper;  he  saw 


Aere  wns  some  snspicton  of  a  ooachman  ptit  hi 
in  a  stopid  manner,  and  he  begap  to  alter  it  tm 
the  back-side,  as  it  is  put  down. 

Mr.  Willet,  Here  is  the  third  paper;  do 
yon  know  who  wrote  thiliP 

Northan.  1  don't  know;  Mrs.  Cnming  sent 
me  to  carry  it  to  the  printer. 

Mr.  Wiila,  Here  are  two  lines  scratched 
out  in  this ;  how  came  that? 

Northan.  The  priater  scratdied  them  out, 
and  said,  they  were  of  no  use.  ^ 

Mr.  Wiltes,  In  the  third  letter  here  are  two 
lines  scratched  out:  were  they  so  when  toq 
carried  it?  The  words  are^  **  Bad  in  her  podiet 
twelve  shilling,  nine-pence  liidf-penny." 

Nortkan.  The  printer  read  it,  and  scratched 
them  out ;  he  said,  it  was  not  material  to  namt 
the  money. 

James  Lord  sworn. 

J.  I/M-d,  t  have  been  apprentice  to  Eliza- 
beth Canning's  mother  between  six  and  seven 
vears.  I  remember  her  being  missing  upoa 
New-year*s  day  was  twelve-month.  Mr.  Lyon 
came  to  our  house  first  about  nine  o^dock,  then 
about  ten,  to  know  whether  mistress  know'd 
whether  Betty  was  come  home  to  her  honse. 
Then  I  was  sent  directly  to  hernndeCo]|g% 
at  Saltpetre-Bank.  They  were  idl  a-bed :  Mn. 
CoUey  answered  and  said,  Thev  had  left  her 
about  half  an  hour  after  nine  o'clock,  upon  the 
other  side  Aldgate  church,  In  Houndsditch: 
then,  after  that,  I  came  home  and  acquamted 
mistress  with  it.  There  was  great  inquiry 
about  the  neighboorhood  all  night  k>ng  almost; 
'I  inquired  of  several  neighbours  that  night. 

Mr.  WHliami.  When  was  the  next  tmie  yoa 
saw  her?— J.  Lord.  On  the  99ih  of  January, 
die  night  before  king  Charleses  Martyrdom, 
about  a  quarter  after  ten  o*dock,  1  was  joaC 
going  to  make  fast  the  door,  gomg  to  bed ; 
somebody  lifted  up  the  latch ;  it  goes  with  a  hit 
of  string;  mistress  was  down  upon  berkneea 
a-pra;png  to  see  iier  apparition,  before  aha 
came  in. 

Did  you  see  her  down  nm  her  knees  befor* 
Elisabeth  Canning  came  in  ?'^8he  was  dosro 
on  her  knees  some  limebefbre  ever  she  lifted  op 
the  latch. 

From  the  1st  nf  January  to  thin  time,  Ad 

fott  ever  see  the  nootber  on  lier  kiieesf — Tei^ 
haresevenl  times,  praying  to  iSod  to  heir 
somewhat  of  her,  wliether  She  was  Aive  Qt 
dead. 

This  prayer  (hat  you  mention,  and  thepoai- 
tion  of  he  rbeing  down  on  her  knees  on  the  99rti, 
was  that  any  thing  particoter,  or  wis  it  no 
more  than  wbat  she  had  done  befbre?— It  was 
the  same  as  ilhe  had  several  times  done  sinc^ 
she  missed  her  daughter?  v 

You  were  giving  an  account  that  ElisabeA 
Canning  lifted  np  tlie  btch,  and  yon  was  gidng 
to  make  fa?it  tlie  door ;  go  on,  and  give  an  ac* 
count  in  what  manner  nie  cauie*^  had  Ilw 
candle  in  my  hand,  and  was  going  to  make -AM 
the  door,  and  lihe  came  hi  i  mistraaa  was  pra^ 
ing  ^^mlstresa  asked  wbo  waa  Iberef    1  didi 


my 
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looked  her  up  in  the  face,  and  thoap^ht  it  wai 
somebody  else  came  to  eDqiiire  tidiugs  afler 
her :  I  did  not  knomr  her  at  first :  after  I  had 
looked  her  in  the  face  agaio,  she  frightened  me, 
because  she  looked  in  such  a  deplorable  con- 
dition. I  said  to  mistress,  it  was  Betty :  she 
said,  tVhat  Betty  ?  I  said.  Oar  Betty  :  upon 
that  mistress  fell  in  a  (it  directly,  and  conti- 
nuetl  so  some  minutes,  I  cannot  say  bow  long. 

Upon  your  oath,  do  you  think  it  was  a  real 
fit,  or  a  sham  fit?— I  ne?er  saw  her  in  a  fit  be- 
fore; it  was  far  from  a  sham  Qt.  When  Eliza- 
beth Canning  came  in,  she  was  e*en  almost 
apent :  I  took  her  by  the  arms,  aod  set  her 
down  in  a  chair  :  she  was  e'en  almost  dead,  as 
black  as  the  cbimoey-stock,  black  and  blue : 
•he  was  dressed  uii  with  an  old  bit  of  an  band- 
kerchief  round  her  head,  and  an  old  dirty 
ragged  bed-gown,  what  they  properly  call  a 
jacket. 

Did  you  see  what  was  upon  her  head? — She 
had  no  cap,  nor  hat,  nor  stays  on ;  her  ear  was 
cut,  and  all  bloody. 

Did  it  bleed  as  if  it  had  been  fresh  cut?— It 
was  a-bleeding. 

Was  there  any  blood  upon  the  handkerchief? 
— ^There  was  some  blood  uoon  the  handkerchief 
that  was  about  her  heaa:  she  had  an  old 
handkerchief  in  her  hand,  and  a  bit  of  one 
upon  her  head. 

What  colour  were  the  handkerchiefs  of? — 
Ooe  was  white,  but  1  cannot  say  for  the 
other. 

What  condition  did  she  seem  to  be  in  with 
r^ard  to  her  health  ? — She  seemed  to  be  almost 
apent,  just  gone;  and  if  it  had  been  much  fur- 
ther, 1  believe  she  must  have  dropt  down. 

Who  were  in  the  room  at  that  time  ? — ^There 
were  none  but  my  mistress  and  children  in  the 
room.  As  soon  as  my  mistress  recovered  out 
of  her  fit,  1  was  ordered  by  mistress  to  call 
Mrs.  Woodward,  Polly  Lyon  and  Mrs.  Myers : 
they  came ;  she  began  to  say  where  she  had 
been  confined ;  the  woman  waa  either  named 
Wills  or  Wells,  at  Enfield-Wash. . 

Was  this  that  night?— It  was  the  same 
night.  So  many  people  came  in,  I  was  obliged 
to  Keep  the  door,  to  keep  people  out. 

Who  asked  her  where  she  had  been?— My 
mistress;  and  the  said,  she  had  been  at  En- 
field-Wash, and  heard  the  name  of  Wills  or 
Wells,  she  did  not  know  which ;  for  she  heard 
them  go  backwards  and  forwards  in  the  house, 
and  heard  them  call  her  by  her  name. 

Did  she  say  how  she  came  to  go  there?— I 
was  not  much  in  the  room  all  the  time;  I  was 
obliged  to  keep  the  door. 

Then  you  cannot  gi?e  an  account  of  what 
she  said  any  further?— I  know  nothing  further 
than  that  she  is  an  honest,  industrious,  sober 
gurl. 

Upon  your  oath,  do  you,  or  do  you  not, 
know  where  Eliasabeth  Canning  was  from  the 
1st  of  January,  to  the  day  before  king  Charles's 
martyrdom,  or  any  part  of  that  time?— No; 
nor  never  set  eyes  on  her,  or  heard  any  thing 
where  she  wasj  till  she  came  home. 


Cross-examined  by  Mr.  Gatunfne, 

What  time  was  you  sent  to  Colley's  bonae 
to  inquire  for  the  girl  ?— It  was  between  eleveo 
and  twelve  at  night  when  I  got  there. 

How  came  you  to  sit  up  so  late  that  night  ? 
— Mr.  Lyon  came  to  onr  house,  as  nigh  as  I 
can  guess,  between  nine  and  ten,  (which  in 
generally  about  the  time  we  go  to  bed)  and 
asked  mistress  if  she  know'd  any  thing  of  her 
daughter :  she  said,  No,  she  thought  she  had 
been  come  home  to  his  house.  The  next  mom* 
in^  mistress  and  I  both  went  to  Mr.  Colley*a 
to  inquire. 

Did  you  not  go  to  Mr.  Lyon's  first? — I  think 
1  did  not. 

What  time  in  the  morning  did  you  go  to  Mrs. 
Colley's? — I  believe  we  went  out  about  sax 
o'clock. 

What  time  did  you  get  home  a^in  ? — ^I  be* 
lieve  about  ten,  and  I  went  out  to  inquire  afler 
her  again ;  I  went  one  way,  and  mistress  ano- 
ther, to  the  neighbours  about. 

To  what   places?— I   cannot  tell   all  the 

f daces;  1  did  not  go  to  any  place  in  partica- 
ar. 

Where  did  your  mistress  go? — I  cannot  t^l ; 
she  did  not  tell  me ;  she  was  just  like  a  mad 
woman. 

Did  she  order  3'ou  to  go  to  any  place  ? — I 
had  no  directions 'from  her  to  go  to  any  place 
in  particular. 

When  did  you  go  to  your  work?— I  did  not 
go  to  work  till  afler  dinner. 

What  time  do  you  generally  dine  ?—Aboot 
one  o'clock. 

Was  your  mistress  at  home,  when  yon  came 
home  from  work  ?*— I  don't  know. 

Was  the  door  open  ?— it  always  is. 

Were  you  in  the  room  when  your  mistress 
first  kneeled  down,  the  nigbt  the  girl  came 
home?— I  was. 

Did  she  not  advise  you  to  kneel  down?— 3he 
did  not. 

What  were  you  doinff? — I  was  praying  to 
God,  in  my  heart,  that  sne  might  hear  of  her. 

What  particular  conversation  passed  between 
you  and  your  mistress  that  night,  before  she 
kneeled  down  ?— I  cannot  say ;  I  did  hot  take 
notice  of  all  the  words. 

Did  she  say  she  had  more  reasons  for  pray- 
ing that  night,  than  at  any  other  time? — Pfo, 
she  did  not. 

Upon  your  oath,  whether  she  did,  before  the 
time  she  kneeled  down,  say  she  should  see  her  ? 
— No,  she  did  not. 

Did  she  say  she  had  any  reason  to  expect 
her  that  week?— No. 

Did  she  say,  ahe  had  some  knowledge,  or 
somebody  had  told  her  she  would  come  nome 
that  we^?— She  did  not  expect  her  coming 
home  that  night,  or  that  week,  no  more  than 
any  other. 

Do  you  know -any  thing  of  your  mistress's 
going  to  a  cunning  man  ?— I  know  nothing  at 
all  about  it :  she  did  not  acquaint  me  with  it. 

What,  not  of  ^oing  to  a  conjuror  ?— No ; 
she  does  not  acquaint  me  with  all  her  affairs. 
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Bow  did  ihe  appear  aa  to  her  face  f— She 
waa  black  and  blae  on  her  face  and  armi,  like 


Did  yon  nerer  hear  her  mention  she  had 
{(One,  or  woold  go,  to  a  cunning  nan  P— No. 

Did  yon  never  hear  your  inialreM  relate  a 
drearo  or  vision  she  had  had  P<*No,  not  to  my 
knowledge. 

Are  yon  sure  f — f  migfaf,  or  might  not  hear 
it;  I  cannot  tell ;  the  care  of  my  mistress's 
bnoQess  lies  upon  mCi  and  i  bare  other  things 
to  mind. 

Gire  me  a  direct  answer,  whether  you  ever 
heard  any  such  transaction  concerning  your 
mistress's  going  to  a  conjuror,  or  having  been 
there  ?— There  was  some  talk  of  a  cunning 
mta ;  but  I  did  not  know  whether  she  had 
been  with  one. 

What  was  said  of  the  canning  nno  P— I  do 
oot  know:  I  remember  there  was  mention 
made  of  a  cunning  man  that  lived  in  the  Old- 
Bwley. 

What  cunning  man  was  that  that  lived  ia 
the  Old-Bailey  ?— He  used  to  tell  Ibrtunes. 

How  came  this  cunning  man  to  be  men- 
tiooed  ?— I  believe  mistress  or  somebody  did  go 
to  bim,  but  I  do  not  know  who. 

For  what  did  they  go  ?— To  hear  somewhat 
of  ber  daughter. 

Did  you  hear  this  before  or  after  she  had 
bees  there  P — I  believe  it  was  after. 

Whom  did  you  hear  speak  of  itP'^Te  the 
best  of  my  remembrance,  it  was  my  mistress 
berself. 

What  conversation  passed  upon  that,  when 
joor  mistress  first  informed  voo  of  itP — 1  did 
not  besr  a  word  what  he  said  to  her^  I  heard 
so  more  than  that  she  had  been  there. 

Wte  any  body  by  at  that  lime  ? — I  cannot 
•ay  who  were  in  the  house  at  the  time,  or  whe- 
ther there  was,  or  was  not,  any  body  there  but 
sorselves. 

Did  you  not  inquire  whs  tthe  canning  man 
told  her  P~.No. 

Did  you  ever  hear  any  body  else  in  conver- 
ntioo  speak  of  what  was  done  at  this  con> 
abg  man's  P — No,  nor  haev  I  heard  to  this 
time;  I  always  believed  he  could  not  tell. 

Did  you  erer  hear  who  your  young  mistress 
was  with  ?— No,  I  never  did. 

Nor  any  thing  about  an  old  woman  P — No. 

Have  yon  not  heard  your  mistress  say  any 
thing  aMwt  itP— I  hare  heard  he-  ^ay,  she 
fearai  some  rakish  young  gentleman  had 
satebed  ber  up,  and  so  earned  her  away; 
sad  I  have  heard  ber  say,  she  suspected  she 
was  murdered. 

What  was  yonr  own  opinion  P — I  could  not 
tail  what  to  thtnk. 

Did  you  ever  hear  your  mtstreas  say  she 
Was  taken  away  in  a  coach  ? — ^No,  1  never  did. 

As  to  the  night  she  came  in,  yon  say  the 
door  was  upon  the  latch,  and  your  mistress  fell 
into  a  fit :  bow  came  you  not  to  be  affrighted 
when  she  came  in?— As  soon  aa  she  came  in, 
all  the  Mood  of  my  body  was  in  my  faee; 
sod  when  I  recovered  myself^  I  said,  it  waa  our 
Betty. 

'  Were  you  ever  affrighted  at  the  thoughts 
if  an  appariiNn  bafereP-^No^  I  oarer  was. 


the  stock  of  a  chimney. 

Did  she  look  as  if  she  had  been  beat  P--She 
did,  just  in  the  same  manner;  her  face  and 
hands  would  compare,  for  blackness,  to  a  hat 
almost. 

Had  she  black  eyes  P— I  did  not  see  that, 
any  more  than  other  persons  are. 

Did  the  black  and  blue  seem  to  be  braises  P-« 
The  colour  of  her  flesh  waa  next  a-km  to  the 
colour  of  beating. 

How  long  did  she  continue  so  bteck  and  Uee? 
—•I  was  kept  out  of .  the  room,  and  a  doctor  at- 
tended her }  it  was  not  so  proper  for  me  to  go 
there. 

Can  you  remember,  the  day  she  went  to  her 
ancle's  to  dinner,  what  time  she  waa  to  have 
come  back  aj^ainP— Yes;  towards  the  even- 
ing, and  go  With  her  mother  and  buy  a  doak. 

What  time  did  she  call  at  your  faoosef — 
About  eleven  o'clock. 

When  she  came  home,  what  hpul  she  on  aa 
to  clothes  P— She  bad  a  piece  of  an  old  hand- 
kerchief about  her  head,.and  a  Mack  petticoatt 
I  believe  an  upfier  one;  1  think  if  was  the 
same  she  went  «way  with.  She  had  nothing 
over  ber  but  that  jacket. 

How  many  petticoats  had  she  on  P— I  can't 
say  that. 

Did  the  petticoat  look  dean  or  dhiyP— It 
looked  as  if  it  had  been  draggled  in  coantiy 
dirt,  with  dirt  and  mud. 

How  do  you  know  the  difference  betwees 
country  dirt  and  London  dirtP — Becaoae  Lon- 
don dirt  is  black,  and  the  other  lighter. 

Did  you  see  the  ear  was  fresh  bleeding  P->It 
was. 

Have  you  ever  been  examined  befbre  yoa 
came  into  this  court  P— No. 

Did  you  ever  make  ^our  affidavit  befove^ 
—No ;  I  never  waa  examined  upon  oath  before. 

Look  at  this  bed-gown. — This  is  the  bed- 
gown she  came  home  in,  the  day  before  king 
Charles's  martyrdom. 

Did  you  ever  see  it  befbre  you  saw  it  upon 
her,  the  night  she  came  home,  on  the  29ih  of 
January  ?— No ;  I  never  did. 

Is  it  your  mistress's  P— No ;  I  am  pontive  it 
is  not. 

What  reason  have  yon  to  say  that  is  the 
bed-gown  ?— It  looks  like  it ;  I  am  almost  po* 
sitive  to  it.*  I  saw  it  the  next  day  afler  it  was 
pulled  off. 


*  "  Webs  of  ck»th  and  wearing  apparel  ore 
articles,  the  identity  of  which  it  is  ofkeo  diffi- 
cult to  establish,  A  remarkable  insianee  of  thiir 
occurrni  some  years  ego,  in  the  trial  of  Web- 
ster, on  the  north  circuit,  for  house  breaking 
and  thefu  The  giri,  whose  chest  had  been 
broken  open,  and  whose  dolhes  had  been 
carried  off,  swore  to  the  only  aiiide  fouiid  itt 
the  prisoner's  posseeiion  and  produced,  fim. » 
white  gown,  aa  being  ber  property.  She  bail 
previously  described  Ihe  colour,  quality,  an4 
fashion  of  the  gown»  and  thejr  all  seemad  to 
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•ll«r  tba  shcoimI  day  the  wm  roiMing  ?— -N# ; 
1  kept  on  with  my  mistPCM's  hotMicM. 

Upon  ymof  9m,  d«  jK>m  belie? e  yeur  nis- 
ttfm  did  kaow  wbepe  «k»  vpm?— Umni  Hjr 
mA^  1  am  pe«lft?e,  if  my  aietress  kad  kaovD 
where  she  was,  she  would  ha?e  fetched  her 
beate,  whenayershe  was. 

Did  your  mialfaas  say,  she  expeoted  to  see 
ber  m^  tkr  Ikliiday  nif  k*  P— No,  she  did  not. 

la  what  peailiaB  was  sbe  when  the  ffirl  came 
10  P — Sbe  was  on  her  kuees  by  the  becfside. 

Did  you  avar  bear  ake  expected  ber  home 
tbai  m^ktp  or  was  laid  mi  by  the  ciinniDg-ma»? 

Robert  Scarrat  sworn. 

JL  StofTML  I  hMid  Elisabelli  Caaniaff  w«s 
•aawihiiain  an  tke  29tb  of  January,  at  night; 
and  as  1  had  neter  seen  ber,  or  spolw  to  ber  in 
my  lil«,  to  mf  kaowkdg^  1  west  in  out  of 
^riosity  to  see  ber. 

Mr.  Jforlsn.  Had  yon  beard  belbi«  sbe  wm 
BMSsing  P-^£.  Scarral.  I  bad,  the  vary  nest  day 
tAcr  aba  waa  lissiag. 

Wkat  passed  after  you  went  in?-^I  was  there 
«Nne  time  befiwe  she  spoke  a  word.  Mr. 
Winllebury  came  iu  after  me:  be  8Md,Bet, 
kow  do  yau  doP  sbe  said,  O  Sir,  yon  don't 
know  what  I  ha?e  suffered.  He  asked  her, 
isbare  aba  had  beeuP  Shesaid,  sbe  bad  been 
anlbaHertfevdfbiferead.  He  asked  ker,  kow 
ab^  came  to  know  that?  She  said,  she  saw  the 
na%  that  uaed  to  drive  her  mistress  into 
Bwas  asked,  kow  far 
fc  country  P  Sbesakl, 
Hi  miles* 
Did  she  give  any  reason  for  that  P— I  dkl 
•at  hear  ber.  I  asked  ber,  if  ske  knew  the 
name  of  the  person,  and  saki,  I'll  lay  a  guinea 
ttK  a  fastbang,  abe  has  been  at  osatbtr  WeNs'g, 
fattfaaliias^Betedabaaseaaanyk:  shesaitk 
Wills      "' 


Trial  ^EHmig^C^mUtig, 
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HtttfMdabisa^gobgr.    Sbewas  asked,  kow  far 
abe  might  have  bee»  m  the  country  P  fi 
it  migbt  ba  aboat  nine  or  tan  miles. 


«.any  la: 
Weikk 


correspond  with  the  article  pradoccd.  The 
bswsf  hraakiag  betog  clearly  proved,  and  the 
goodaaa  it  was  Ibas^  distioctJy  traced,  the 
proof  was  about  to  be  ekioad  by  the  prosecutor, 
when  U  asauBrtd  to  one  of  the  jury  k>  cause  the 
girl  put  on  tbe  gown.  This  appeared  rather 
»  wbimaittl  peopasal,  but  it  waa  agreed , to  by 
tb*  Goanl»  when,  to  the  aurprise  of  every  aoe 
ffaaeat^  It  twsed  out,  that  the  gown  wbicb  tbe 
girl  had  sworn  was  hers,— which  corresponded 
with  ber  description,  and  which  she  said  sbe 
bad  uaedaaly  a  short  tiano  befoK^  would  not 
fit  bf V  pssnon.  Sko  then  examined  it  mora 
«M«utely»,an4  at  bngtb  said,  tbat  it  was  not 
ber  gown»  though  almest  ki  ev sirs  sespect.  re- 
•emMing  it  Tba  prisaner  was  of  course  ac* 
qnitiedi  aiid-il  tusaad  out  afterwards,  that  tba 
gMMi  podMad  kelaagsd  t»  notbar  woMan^ 
wbaaabouaa  had  been  braksft  kito  aboat  tke 
mse  period,  bgr  thaaamo  nsssan,  kiM  o£  wkkdi 
ao  evidence  bad  at  tkal  iMia  kaen  eblainad.'' 
BtMnett  oath*  CaniMl  hm  of  JScotkod^ 


Waa  that  answer  after  you  bad  said  yois  would 
lay  agoinea  toafiucthiog  sbe  bad  been  at  mother 
Weila's  bouse  P — It  was.  I  asked  her  about  tho 
kooae ;  she  said,  sbe  had  bseo  confined  ia  a 
fongisb,  darkish  room,  and  saw  the  coasbmaa 
through  theoraek  of  the  window,  and  that  there 
were  aoase  boards  nailed  over  it.  I  asked  ber, 
whether  the  window  fronted  the  road  P  Shosaid^ 
it  did  not ;  and  when  sbe  got  out,  she  turned 
down  a  little  iaae,  and  tMU  tucned  into  tho 
fields  ou  her  ligfat  hand.  I  aaked  ber,  if  aha 
took  notke  if  any  of  thoae  fiaUls  were  pkuigb* 
ed  up  ?  She  said,  sho  believed  there  waa.  I 
asked  ker,  when  she  was  in  them  fields^  on 
which  band  was  the  road  P  She  aaid,  on  tho 
right  band  romkig  to  London,  I  asked  ker, 
when  she  came  out  of  theee  fields,  whether  sho 
observed  ooming  ovev  a  little  brook  P  Ske  said, 
sbe  did.  1  asked  her,  if  she  thought  it  waaa 
Un-houaa  P  sbe  said,  sbe  believed  it  was.  I 
said,  it  waa  Air.  Neal's,  a  tanner,  at  £afiakli> 
Wash. 

Dui  you  kaow  that  roadP— I  dul  very  wall; 
and  that  there  was  such  a  bouse,  and  what  soilof 
a  character  it  bore,  that  it  was  a  verv  bad  house. 
She  said,  she  met  a  man,  and  asked  her  road  to 
London.  Sbe  said,  she  had  been  robbed,  and 
described  tbe  person  tbatcut  ber  ataya  off  to  bo 
atoll,  bkiok,  swarthy  wooMin. 

Who  asked  tkat  questioaP — It  was  askod^ 
but  I  can't  tell  by  whom.  I  said,  T  had  sesa 
mother  WeUs,  and,  to  the  best  of  my  know- 
ledge, that  deacriptioa  did  not  anawev  to  her. 

Did  she  tell  you  any  thing  else  P— -She  said^ 
there  were  two  young  womea^  one  with  biaek 
hair  and  the  other  ftur,  stood  laughing  BLker^ 
while  her  stays  were  cutting  o£ 

How  dkl  she  appear  to  be  for  healtbP— Sho 
appeared  to  be  very  weak  and  feeble,  aitting  oa 
a  little  stool :  to  tbe  best  of  mj^  knowldge, 
she  bad  on  a  dirty  bed-gown  and  bhwk  petti* 
coat,  and  a  Ibul  rap  of  her  naotber's.  1  went 
down  to  fiofiekl-Wasb  witb  Mr.  Wiatlaboiy 
and  Mr.  Adamson  oa  the  1st  of  February :  the 
people  were  all  taken  into  cnatody.  , 

Did  she  give  an  account  of  aav  particular 
tbiogs  where  she  bad  been  oonftned  P-^8ha 
described  a  bk^k  jug,  brobui  about  tbo  aedc, 
tbat  might  hold  about  four  or  five  ^mrts; 
aad  she  said,.she  bdiavod  tbece  might  be  about 
four  quarto  of  water  in  it,  and  the  jug  way 
left  in  tbo  room  when  sbe  came  away ;  tbat 
she  bad  some  bread,  but  it  waa  so  hard^  shu 
was  forced  to  dip  it  in  the  water. 

Who  was  the  tot  that  went.intotho  roovnf 
— 1  believe  several  of  her  friends  had  boao  ag 
io  the  room  halbre  aba  eaase  dowa. 

Upon  yx»ur  oalb,  when  did  yoit  aea  tbo 
kbu^k  pttober  first? — Upon  my  <MUb,  1  bad 
never  seen  it,  till  I  saw  ber  fiat  upoa  it  io  tbo 


Waa  you  those  when  shewaakitbeparioar? 
— tte  was  hrought  iafa»tko  parloususupportod 
by  two  men.  I  waa  m.  tbo  pariour  then*  Wa 
made  tbem  all  Sit  down,  that  is,  the  people  thai 
wore  taken  up..  Tke  lOom  woo  full  of  ooigb- 
boutt  and^pla  Ihatwoal  dum;  Smuiwb 
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Weirs  uras  Ofi  the  Irf^  haa<1  of  the  firt «  atid 
Man?  Sqiiirei  aitlin^  by  the  ^re,  with  ber  head 
vnd 'knees  logeiber.  CaaniDg  loaketl  vety 
faint  at  ber;  and  wbetber  any  body  bid  her 
look  up^  I  cannot  aay  i  but  sbe  lixed  upon  ber, 
and  said,  That  isi  the  woman  that  cm  ofT  my 
0|»yf,  and  pomted  to  ber.  The  gy  psey  gfol  up, 
Mxii  said,  Dear  Madaini  doivH  af^ear  my  pre* 
cious  Life  away.  Caoning'  said,  I  know  you 
very  welt,  I  know  you  too  weH,  lo  toy  Gorrow, 
Site  vftft  asked,  it'  ^^be  kttew  any  body  else  in 
Iho  room,  and  if  sbe  knew  a  young  man^  whicb 
^M  Oeorcfe  Hquires  f  Sbe  said,  the  did  not 
lay  the  did.  She  pointed  to  the  gypsey's 
diug-bter  and  Virtue  Hall,  and  said,  tbe  youngf 
wottian,  roeaning  the  gypsey'a  dtiu^hter,  was 
leaning  on  the  dresser  when  iier  slays  were 
CDt  on,  and  Virtue  Hall  was  standing-  by  her, 
whett  abe  went  into  the  roouu  She  wm  then 
earrjed  up  ibe  staira  that  front  ibe  door.  I 
taw  her  in  one  room,  but  did  not  in  the  first  she 
went  into  ;  that  wae»  the  last  ibe  i^ent  into  there. 
Coming  down  stairt,  the  said,  there  wrs  ano- 
tber  room  ;  when  the  came  into  the  kildien, 
tbe  door  was  shot;  sbe  said,  Tbrou^h  thai 
door  it  tbe  place  where  J  was  confined  ;  then 
tli£  door  was  oj^ened  and  tbe  iTenl  up. 

Were  you  one  of  tbe  drst  that  went  up?<^ 
Ko,  I  was  not.  1  saw  her  there  with  a  black 
jog  in  ber  band,  8he  said,  tbal  wa£  in  tbe 
rovm*  She  looked  round,  and  found  a  tobacco - 
mould,  and  taid,  that  was  tbere  when  abe  was 
there.  3be  aaid^  au  old  cask  and  a  saddle  or  two 
she  left  there. 

Was  she  positive  that  was  tbe  place? — She 
pointed  to  tbe  window,  and  iiaid,  sbe  broke  out 
at  thai  window. 

Did  you  go  before  justice  TashroakerF 
What  ac4^ou1lt  did  she  gtre  there  ?— I  did ;  slie 
gare  tbe  tame  account  there,  to  tbe  best  of  my 
knowletlge,  aa  she  did  here.  When  the  people 
were  lakeu  up,  George  Quires  bad  a  great* 
(jMt  on,  and  a  filoucbed  hat;  he  pulled  the 
eoat  and  hat  off'^  he  was  made  to  put  tbe  en  ou 
•gain  in  tht;  house,  before  he  got  into  tbe  cart 
io  fO  before  the  justice  ;  but  Canning  would 
not  swear  to  bim. 

Had  be  Ibe  bat  and  coat  on  at  the  justice's  f 
--He  had. 

Upon  your  oath,  did  you  not,  froin  the  1st  of 
iannary  to  the  Q9lb,  know  where  stie  was  ? — 
I  nerer  taw  her,  to  tbe  best  of  my  knowledge^ 
till  abe  came  boinif. 

Do  you  know,  at  this  hour,  any  body  that 
doea  know  where  sbe  was  ? — No,  I  do  not* 

Jufyman.  Which  window  did  she  point  la, 
wbrie  !^be  aaid  she  got  out  at  f^Scarr&L  To 
tb€  end  window. 

Crosi-exan  lined* 

Mr.  D&v^.  Bo  you  kuow  WeHs'a  houie  P^ — 
Se^rmt.   1  do«  hy  p^ssioKf  and  repasi^ing. 

Mr.  Dav^.  [tail  you  ever  been  in  ber  house 
before  January  175S? 

'     Mr.  MortitH,    Thoufrh  you  should  stigma^ 
tM^  yoitr^U,  let  not  the  imtb  go  unditcovered* 

Seerrmt.  1  bare  been  lliere. 


Mr.  Mortm.  How  long  ago  is  it  that  you 
was  in  her  bouse  ?-»Scarra^  It  is  some  yean 
ago. 

By  Mr.  Dutfy* 
Were  yoti  e^er  in  Ibe  hay -loft  ?— !  Defer 
was* 
Are  you  very  certain  of  that? — I  am. 
Did  you  nerer  jump  out  at  a  window  in  that 
room  ?--No,  I  nerer  did  ;  1  don't  like  jumping 
so  well. 

Where  did  you  live  when  ynu  weui  there  ? 
— I  was  then  serranl  to  Mr.  8nee* 

How  of\en  was  you  there,  and  wheti  ? — 1 
was  there  once  or  twice,  about  four  or  iife 
Years  ag^o. 
With  whom  ?-"With  two  or  three  frieodt* 
Men  or  women?— Men. 
Were  there  no  women  ?-'-No, 
Did  you  never  take  a  girl  there  ? — Noioeret 
in  tny  life. 

Were  vou  never  there  with  a  ^otnan  ?-^ 
No.         ^ 

When  was  tbe  first  time  you  was  in  the  hay- 
lofl  ?-'-!  never  was  in  it,  till  the  time  1  went 
down  with  the  girl  and  thetnt 

^Vhat  rooms  in  tbe  house  had  you  been  in 
before  r— Tbe  kilf^ben  and  parlour,  and  no 
other. 

Were  yon  never  above  stairs  ?— No,  never 
before  in  my  life  till  1  went  down  with  ihero, 
and  tbey  were  taken  in  cuitody.  I  never 
knowed  there  was  such  a  room  as  the  place 
where  the  prisoner  wasf,  till  then. 

Were  there  a  ^ood  many  people  in  the  room, 
when  the  girl  told  yon  this  ? — Yes. 

How  tame  you  to  pitch  upon  the  house  of 
mother  Wells?— I  judged  it  might  lie  that 
bouse,  because  I  did  not  kuow  any  other  bonse 
on  that  road  so  likely. 

Did  you  make  thiit  reply  before  yon  asked 
any  questiotis?— I  said  that,  wlien  sbe  said  she 
bad  been  ou  the  Hertfordshire  road. 

And  would  you  then  have  laid  so  much  mids  f 
--Though  I  said  it,  1  don't  know  thai  I  shonW 
have  laid  it. 

What  name  did  she  say  she  beard  men- 
tioued  r — She  said,  the  beard  the  raittreaa  of 
the  house  called  Wills  or  Wells. 

Was  the  apprentice  by  when  sbe  mentioned 
tbis  ?--I  don't  know  that  he  wnt.  Mr.  Wintle- 
bury  was  theiirst  person  that  she  sp^ke  to,  as  I 
beard*  I  wss  in  the  room  some  time^  and  some 
people  spoke  to  her  ;  btil  she  spoke  to  tioiie» 
before  she  ilid  to  him. 

Had  you  any  acquainlnnce  with  Mrs.  Can- 
nioiTi  er  her  daughter  .^— No,  I  had  not* 

What  led  you  to  go  to  €annin|^'s  bouse, 
having  no  acquaintance?— A  maid -serf  ant 
came  into  the  hou^  where  1  hedrled  and  h<»ard- 
ed,  and  said,  Betty  Canning  is  come  home, 
Betty  Canning  is  come  home !  w  Inch  was  the 
cause  of  my  going  there. 

Then  Vi^vi  mentioned  several  tbtogs  to  her 
very  familiarly  ? — I  did. 

What  were  ber  answers  to   them  ?*— Her 
atiswers  were,— yea, — she  belitved,^ — or,  she 
wna  ^re,  or  lo  ihal  eJfect, 
2K 
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Did  yoa,  in  the  caMmination  of  this  girl,  re- 
eoMect  at  many  particular*  of  the  boueey  and 
about  it,  at  pootibly  you  could  f— I  did. 

Were  you  able  to  detcribe  the  -house,  the 
road,  the  pood,  &c.— -I  did  not  mention  the 
pond,  nor  nothing  in  the  houte.  I  mentioned 
the  tanner't  houte,  and  a  little  bridge  that 
crottet  the  brook ;  and  atked  her  about  the 
road  and  the  field,  whether  it  wat  ploughed 
up. 

Did  you  mention  one  tingle  particular,  to 
which  the  answered  in  the  negative  ? — ^That 
question  it  answered ;  she  taid  the  road  waa  ao, 
and  the  fields  to. 

Did  it  never  occur  to  you  to  ask  her  about 
any  thinr  that  you  knew  was  not  there,  in 
order  to  be  better  tatitfied,  whether  the  had 
been  there  ?•— 1  don't  know  I  thoughtof  tuch  a 
thing. 

How  toon  afler  the  wat  taken  oat  of  the 
chaise  wat  it,  that  you  taw  her  at  Enfield- 
IVath  .'—It  wtt  in  the  room  where  the  pri- 
aonert  were. 

When  the  came  into  the  kitchen,  did  the  im* 
mediately  fix  upon  thttdoor,  and  say.  This  is 
the  door  of  the  room  wherein  i  wat  confined? 
f-Sheaaid  that  herself;  nobody  apoke  a  word 
to  her. 

Soppote  the  had  been  in  the  kitchen,  and 
the  door  open,  might  she  not  be  more  positive 
than  if  it  was  shut  ?— More  poaitive,  to  be  sore 
ahe  must  be.  - 

If  you  had  been  with  her  in  the  kitchen  be- 
fore, and.  the  door  had  been  open,  and  the 
had  not  fixed  upon  the  room,  and  after  that 
had  been  carried  to  all  the  other  roomt  in  the 
houte,  thouM  yon  not  have  doubted  of  her 
Teracity  ?-..l  don't  doubt,  but  the  would  have 
fixed  upon  that  room  at  firtt. 

Attend  to  the  quettion.  Suppoting  it  had 
happened,  at  1  have  put  it,  whether  that  would 
have  led  you  to  doubt  hertinoerity  ?— 1  thould. 

Did  you  hear  what  the  taid  before  Mr,  Al- 
derman Chitty  ?-*1  did. 

Did  the  give  the  tame  account  on  the  trial 
of  Squiret,  the  did  there?— She  did,  to  the  best 
of  my  knowledge ;  but  I  cannot  rettiember  in 
particular.    ^ 

Did  the,  before  the  alderman,  mention  any 
thing  of  patting  through  Bithoptgate-ttreet  ? 
—No,  not  to  my  remembrance. 

Do  you  rei^aember  the  told  him  of  four,  dwe^ 
m  tix  pieoet  of  bread,  or  twenty -four  ?— 1  don't 
remember  i^oy  particular  pieoet  of  bread. 

Do  you  remember  any  quettion  of  an  old 
■tool  ?— Not  to  my  knowledge. 

Nor  an  old  uhle  ?— No, 

Nor  old  pictnret  over  the  chimney  P— No, 

Nor  hay  ?— No,  not  to  my  knowledge. 

Can  youiemember  aU  the  particulafa  of  her 
making  her  etcape  ?— No,  1  cannot. 

Were  you  examined  at  a  witnett  on  the  trial 
ofUarySqiiiret?-^!  wat. 

In  the  evidence  you  gave,  did  you  not  swear, 
that  you  had  heard  her  examined  before  the 
sitting  alderman,  and  that  before  him  she  bad 
firen  the  same  aoMwmt  as  an  that  tiial  ?— It 
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corroborated  to  the  best  of  my  knowledm.  I 
twore,  to  the  beat  of  my  knowledge,  the  did. 

Did  yon  do  that,  in  order  to  muce  her  whole 
ttory  the  better  to  be  believed  ?— 1  tpoke  to  the 
best  of  my  knowledge,  and  to  I  do  now. 

Did  you  tofteu  your  evidence,  by  taying 
you  believed  ? — I  don't  remember  that  I  tpoke 


generall  V  to  it. 
my  head  now. 


I  cannot  keep  tuch  thingt  in 


Did  you  ever  hear  her  mention  any  bay  in 
your  life  ?•— I  never  did. 

Did  you  not  hear  her  tay  upon  the  trial, 
there  waa  hay  in  the  room  ?— I  don't  remember 
the  did. 

Were  you  in  court  the  whole  time  of  the 
trial?— I  wat. 

Have  you  read  the  Seationt-paper  tinoe  f-^ 
No,  I  have  not. 

Did  you  hear  her  tay  before  the  alderman, 
how  she  made  her  etcape  ?— I  did ;  in  getting 
out  through  a  window. 

At  you  were  in  court  all  the  time,  yiM  mutt 
bear  what  she  taid  of  the  manner  oft  making 
her  etcape. — She  gave  the  same  account  then  at 
before  the  alderman,  to  the  bett  of  my  know* 
ledge.  Then  I  rciqembered  her  evidenoe  be* 
fore  the  alderman  a  great  deal  better  than  I  can 
now. 

Do  yoii  think  von  could  then  have  repeated 
every  particular  r— I  cannot  tav  I  could ;  it 
corroborated,  to  the  bett  of  my  knowledge. 

Wtt  not  the  evidence  the  me  on  the  trial 
oootradictory  to  what  the  gave  before  the  titting 
alderman  ?-*-I  cannot  exactly  remember  iL 
/  Did  yon,  or  did  you  not,  tell  Mr.  Aldetmaa 
Cbitty,  the  person  the  detcribed  could  not  be 
mother  Wells  ?— I  did  not  mention  tuch  a  thing 
to  him. 

Did  the  take  the  perton  that  cnt  her  tHayi 
off  to  be  the  mittrett  of  the  houte  ?— She  did. 

Did  the  know  who  waa  the  mittrett  of  the 
bouse  ? — No,  the  did  not. 

Did  you  Imow  there  waa  a  wamot  gmied? 
—I  did. 

Againtt  whom  waa  U  granted?— Againat 
Mrt.  Wellt  in  partkular,  ror  cutting  off  her 
slays. 

Were  yoa  not  aare  it  could  not  be  mother 
Welte,  according  to  Canning't  detcription  P«— 
No,  I  wat'not.    1  said,  it  might  not  be  her. 

How  came  yon  to  remember  everypartica- 
lar  of  what  wat  taid  at  the  houte  of  Canning, 
and  Ibrget  what  patted  beforatho  aldennan  P*- 
We  were  a  great  while  before  the  alderman, 
and  I  oould  not  contain  it  in  m  v  bead. 

Did  you  know  the  oultide  of  Wella^a  homwf 
--I  did. 

Did  vou  not  know  whether  then  waa  a  pent* 
houte,  nelbre  you  went  down  P— I  did  not. 

Did  you,  or  did  you  not,  before  Mr.  Alder* 
man  Chitty,  hear  her  tay  the4ay  on  bare 
boards  ?-^be  taid,  the  had  no  bed  to  lie  open : 
I  don't  remember  hearing  her  tay  ahe  did  lie 
down.  , 

Do  yon  remember  you  beard  her  aay  there 
waa  a  grate  in  the  room  ?«-»!  do  not  mnembfr 
that. 
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Did  yon  be«r  her  mentioD  m  saddle  ?— To 
'  the  bMt  of  my  knowledge,  sb^  described  a  sad- 
dle and  an  old  cask ;  but  I  cannot  saj. 

Hovr  did  sbe  describe  the  room,  when  you 
went  down  with  berP— To  the  best  of  mV 
knowledge,  sbe  said  it  was  a  long,  darkish 
room,  but  1  am  not  positive ;  but  1  am  positive 
ibe  said  it  was  a  long,  darkish  room,  before 
she  went  down. 

.l¥bere  did  she  sa^  that?— I  believe,  befbre 
alderman  Chitty  \  if  she  did  not  there,  it  was 
•Jo  ber  mother's  boose. 

Are  yoa  positive  to  all  the  questions  yon 
asked  lilr  at  her  mother's,  and  her  answers  ? 
—I  am. 

Did  yoa  write  any  of  it  down  P— No,  I  never 
did. 

Did  she  describe  the  jog  before  the  alder- 
man ?-*I  believe  sbe  did. 

And  the  bread  ?— I  believe  sbe  did. 

How  many  pieces  of -bread?— I  do  not  re- 
member how  many  pieces  ;  but  it  was  about  a 
quartern  loaf. 

Are  yoa  still  in  the  service  of  Mr.  Snee?— 
No;  1  have  left  it  three  years  this  month.  Old 
Stile. 

In  what  euDployment  are  yoa  now  ? — I  work 
for  Mrs.  Waller  m  the  Old-Change.  1  am  a 
hartsliom- rasper,  and  live  at  Mr.  Carlton's,  a 
potter,  in  Aldermanbury-Poetem. 

How  lonpr  have  yoa  lived  there? — I  have 
boarded  in  that  house  about  a  year  and  half:  I 
boarded  there  before  I  lodged  there. 

Have  yon  boarded  or  lodged  at  any  other 
boow,  since  this  affaur  at  JBnfield- Wash  ?— No, 
I  have  not 

flow  far  ia^Mr.  Cariton's  from  Mr.  Lyon's 
boose?— Mr.  Lyon  lives  in  Aldermanbury,  and 
the  other  is  in  Aldermanbary- Postern ;  they 
are  about  oevea  or  eight  hundred  yards 
distance. 

flow  far  is  Mr.  Cariton's  from  Mrs.  Can- 
ning's boose  ? — It  is  next  door  but  one. 

Whose  servant  came  and  told  you  ElizuLeth 
Cannmg  waa  come  home  ?— It  was  the  apothe* 
cirv's  maid. 

Did  voo  lodge  there  then  ?— I  did ;  and  be- 
lieve I  bad  bedded  and  boarded  there  a  year 
before. 

Did  yoa  lodge  there  the  whole  month  of 
January  ?— 1  did,  and  di<|  not  lie  oat  of  the 
boose  one  night. 

And  woik'd  for  Mrs.  Waller  then  ?— 1  did. 

Did  you  work  every  day  ?— No,  I  did  not ; 
bot  I  did  that  month  trom  the  5th  to  the  S7lb, 
to  the  best  of  my  knowledge. 

Where  were  you  from  the  1st  to  the  5th  of 
January  1753?— I  was  backwards  and  for- 
wards at  Mr.  Carltou's ;  I  eat  and  drank 
there. 

Are  you  certain  yoa  dined  at  home  from  the 
lit  to  the  5th  r^No,  I  am  not,  it  being  holiday- 
time. 

Where  did  you  dine  the  1st?— At  Mr. 
Carlton's. 

What  did  you  do  after  dinner,? — I  went  to 
Me  a  play  in  Covent-Garden  boose ;  but  being 
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too  late,  the  house  was  foil,  we  retoroed  home 
between  nine  and  ten  at  night. 

Who  were  with  you? — Mr.  Rnowles,  a 
coal- merchant,  and  his  wife.  We  tried  to  get 
in  at  Covent- Garden,  then  at  Drury-lane« 
When  we  found  we  coald  not,  we  made  the 
best  of  our  way  to  Mr.  Knowles's  boose,  and 
there  I  stayed. 

How  long  did  yon  stay  there?— I  might 
stay  there  till  almost  nine  o'clock ;  and  then  I 
went  home  with  Mr.  Carlton's  daughter,  who 
is  since  my  wife. 

How  long  have  yon  been  married  to  her?— 
Better  than  eleven  months. 

I  hope  you  had  yoor  health  at  that  time? — 
I  had,  to  the  best  of  my  knowledp^. 

Were  yoo  not  under  the  care  of  any  saigeoDf 
or  quack  ? — No,  I  wtt  not. 

Were  yon  perfectly  well  at  that  lime  ?— I 
cannot  give  an  answer  for  a  cold,  or  the  like. 

At  wliat  time  of  the  day  did  yoa  so  out  on 
the  1st  of  January  after  dinner  ?— I  went  out 
about  three  o'clock. 

At  what  time  were  you  at  Mrs.  Cariton's  at 
night  ?— I  was  there  l!efore  ten  o'clock. 

How  did  you  disposeof  yourself  on  the  Sd  of 
January?— I  don't  know  whether  I  was  at 
work,  or  not. 

I  thought  you  said  you  did  not  go  to  work 
till  the  5£.— I  carried  work  home  on  the  5th  ; 
on  the  8d  in  the  evening  I  was  at  a  club  in  the 
Old- Bailey,  and  I  can  bring  the  dub-book  to 
satisfy  you  of  that. 

How  came  you  to  be  so  extremely  particMlar 
at  this  distance  of  time,  where  yon  was  on  the 
1st  and  Snd  of  Janoary?— By  looking  over 
Mra.  Waller's  book. 

What  led  you  to  be  so  particular  in  all  these 
circurastances?-^!  don't  know  any  thing  in 
particular. 

Dkl  you  expect  to  have  been  asked  any  thing 
about  It  m  this  cause?— I  have  heard  that  it 
should  be  alledged  against  me,  that  I  took  the 
girl  a#ay. 

When  was  it  at  first  so  soggested  ?— I  can- 
not remember  that ;  it  is  since  the  time  of  find- 
ing the  bills  against  the  Abbotsbury  people;  hot 
I  cannot  say  the  time  J  did  first  bear  it 

How  long  have  yoo  been  acquainted  with 
mother  Welto?— It  is  four  or  five  years  ago. 

Have  yoo  been  in  her  boose,  smce  yoo  left 
Mr.  Sneers  service?— No,  not  in  her  house  nor 
near  her  boose  since ;  that  is  three  years  ago. 

Had  yoo  never  a  quarrel  with  mother  Wells  f 
—No. 

Upon  yoor  oath,  did  yen  never  threaten  that 
yoq  woold  be  revenged  on  her? — No;  upon 
my  oath,  1  never  expresfod  any  soch  words. 

Where  does  Mr.  Snee  live  ?— He  has  a  coon- 
try- boose  at  Edmonton. 

How  often  have  yoa  been  in  the  house  of 
mother  Wells?—!  have  once  or  twice. 

Will  yoo  ventore  to  swear,  that  you  have 
not  been  there  oftener  than  twice,?— I  may 
have  been  there  two  or  three  times. 

Have  yoo  been  there  no  more  than  three 
times,  upon  year  oath  ?<— I  cannot  say,  who- 
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Iher  I  bave  or  bsTe  not :  I  have  called,  may  •be, 
three  or  foar  Uinea,  I  don't  know. 

Upon  your  oath,  hare  you  oot  heen  there  fire 
liroea?— I  don't  know;  I  cannot  say  how 
many  timei. 

nill  yon  take  npon  yon  to  aay ,  yon  hare  not 
been  there  six  times?— No. 

Upon  your  oath,  will  yon  take  npon  yon  to 
•ay,  yoo  nerer  was  there  ten  times,  in  your  life? 
-rNo,  1  nerer  was. 

Will  yon  swear  you  hare  not  been  there 
eight  times  P—I  beliere  I  hare  not. 

Are  Vou  positire  of  that?— I  beliere,  I  could 
■wear  1  nerer  was  there  eight  times  in  my  life. 

Were  yoo  at  Edmonton  before  the  Ist  of  Ja- 
nuary was  twelre-month  ?— Yes ;  I  was,  in  the 
Christmas  week. 

What  was  yoor  business  there  then?— I 
went  to  see  some  acquaintance  and  friends  for 
ny  pleasure,  and,  1  beliere,  I  Uy  at  Mr.  Hub- 
bard's, a  shoe-maker,  two  nights. 

Had  yon  any  women  there  ?— No. 

fiow  did  you  dirert  yourself,  while  you  wm 
there  ?-  ••  I  did  not  dirert  myself  there. 

When  did  you  dance  there  last?— I  don't 
know  how  long  it  is  ago :  I  was  dancing  at  the 
ftrther  Bell  at  Edmonton,  last  Edmonton  sta- 
tute. 

Who  wtt  your  partner^-- She  that  now  is 
my  wife. 

When  YOU  came  into  Mrs.  Cannin|['s  house, 
what  made  you  be  so  particular  in  aslungqiies- 
tiops  ?— There  were  others  asked  a  great  many 
questions  besides  me. 

Where  had  you  used  to  ride  your  master's 
liorse  to  water,  when  you  lired  at  Edmonton  ? 
«— Sometimes  to  one  place,  and  sometimes  to 
another. 

Did  you  nerer  water  your  horse  near  Mrs. 
Wells's  ?— I  hare  at  the  brook  on  this  side  her 
house. 

Did  you  erer  put  yoor  horse  up  there  ?— 1 
once  did ;  I  beliere  he  was  hung  at  the  door ; 
I  don't  remember  any  of  my  master's  horses 
being  put  in  the  stable. 

fiy  Mr.  liorton. 

Did  vou  erer  ride  your  horse  in  at  the  win- 
dow, ffbera  the  girl  jumped  out  at  ?— No,  Sir. 

Are  yon  sure,  that  between  the  hours  of  nine 
and  ten  on  the  1st  of  January,  you  did  not  go 
10  see  Bedlam  ?-.No,  Sir ;  I  am  positire  of  that. 

Tell  me  the  truth,  or  perhaps  half  Bedlam 
wilt  be  called  to  contradict  you.— No,  I  did  not, 
Sir. 

Were  you  in  Moorfields  that  night?— No,  1 
wasnot. 

Did  you  Uke  away  Betty  Cannmg  that  night 
op  ^  Houndidiich  ?— No,  Sir. 

Did  you  see  that  door  to  the  room  open, 
where  Bettjr  Canning  was  confined,  when  you 
«        was  there  with  her  ? — No,  I  did  not.  Sir. 

If  the  door  had  been  open,  and  she  bad 
looked  in,  and  she  had  not  fixed  upon  the  room, 
should  you  hare  beliered  her  story? — 1  rerily 
beliere  1  should  not. 

Was  your  situatMB  snob,  that  it  was  ex- 


pected  of  you  lo  be  oMra  particnlar  than  other 
people?— No;  there  were  a  great  number  of 
people  there.  1  did  not  regard  any  mora  than 
any  body  else. 

'  Had  you  any  thing  to  do,  to  direct  Mr.  AU 
derman  Chittv  against  whom  he  should  make 
out  a  warrant  ?— No,  Sir. 

Becorder.  Was  there  any  lock  upon  that 
door  leading  to  the  hay-lofl?-— Scomif.  1  be*> 
liere  there  was  none  at  all ;  but  I  did  not  take 
notice  of  that 

Maiy  Myen  sworn. 

Jl^^t.  I  lire  in  the  neighboorhoody  asd 
know  the  mother  and  daughter. 

Mr.  Ndret.  How  long  hare  you  known  tfie 
daughter?— JM^eri.  About eleren ^ears.  Shi 
is  a  rery  sober,  honest  girl,  as  any  m  England; 
she  always  behared  rery  handsome  lo  ercrj 
body. 

Do  you  remember  her  being  missing  on  the 
1st  of  January  ?— I  do. 

When  was  the  firf  t  time  you  saw  her  after.? 
—On  the  39rh  af%night,  at  her  mother'a 
house.  There  were  her  mother,  Mn.  Woed- 
ward)  and  Mary  Lyon  there.  Elizabeth  Can- 
ning was  sitting  by  the  Are-side  in  a  rery  Uack, 
dirty,  b^d  condition ;  her  face,  arms,  and  hande 
were  black ;  I  took  it  to  be  a  cold,  or  nnmbQese 
occasioned  by  cold;  her  nails  were  as  black  at 
my  bonnet,  and  her  fingere  stood  crooked. 

How  was  she  dresMd?— She  had  a  Uack 
quilted  petticoat  on,  all  torn  about  the  knees  ; 
sbe  had  a  bed-gown  on,  and  a  rag  about 
her  head,  I  beliere  it  was  a  muslUi  half- 
handkerchief;  she  was  rery  low  in  her  spirita. 
I  kneeled  down  on  my  knees,  to  ask  her 
what  was  the  cause  of  her  being  in  that 
condition  ?  She  told  me,  ahe  wenH  on  the  1st 
of  January  to  see  an  aunt  and  uncle,  and 
stayed  with  them  till  night,  and  the|r  saw  her 
into  Houndsditch  ;  and  miw  she  was  rabhed  and 
stripped  in  Moorfields  by  two  men,  and  they 
gare  her  a  blow  on  her  head,  and  deprired  her 
of  her  senses,  and  was  carried  into  a  house  by 
these  two  men ;  and  when  she  came  in,  there 
were  an  elderly  wonoan  and  two  yonnff 

I,  and 


the  old  woman  took  hold  of  her  arm, 
her  if  she  would  go  their  way ;  and  she  said. 
No ;  that  then  sbe  went  ancf  took  a  knife  out 
of  a  drawer,  and  cut  the  lacing  of  her  slays, 
and  took  tliem  off,  and  gare  her  a  great  nap 
on  the  face,  and  told  her  she  should  snfi^  in 
the  flesh;  and  opened  a  door,  and  shored  her 
up  a  pair  of  stairs  into  a  room ;  and  after  she 
was  in,  she  damned  her,  and  said,  if  she  naored 
or  stirred,  or  made  any  resistance^  she  weald 
come  and  cot  her  throat. 

What  time  did  she  say  she  was  carried  in 
there? — About  four  in  the  morning,  as  sbe 
reckoned. 

Were  there  any  other  people  in  the  raem, 
besides  wbaC  you  hare  mentioned  ?— There 
were  sereral  others. 

Did  you  see  Scarrat  there  ?— I  did  not  fcaew 
he  was  there,  till  I  got  off  my  kncesfrooi  talk- 
ingle  her. 
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WiMt  dM  the  4eU  jou  wis  in  the  room  ?— 
She  told  me  there  was  key  tbere,  sod  a  pitcher 
with  water  id  it«  she  Miered  about  a  gallon  of 
it ;  and  that  there  was  a  fire-place  in  it,  and 
about  the  ralue  of  a  quartern  loaf  of  bread  in 


Did  she  say  tbere.  was  a  grate  in  the  room  ? 
-*^e  did ;  and  that  she  took  the  bed-gown 
and  rag  out  of  the  grate  in  the  room. 

Did  she  give  any  description  of  the  size  of 
the  room,  whether  long,  round,  or  square  ?-•• 
No;  I  cannot  say^be  did.  She  said  she  got 
out  at  the  window  at  the  end,  by  pulling  down 
two  boards,  and  pnt  her  head  and  shoulders 
out,  and  took  out  some  part  of  the  window,  and 
pulled  out  her  legs,  and  so  dropped  down ; 
sad  that  she  tore  her  ear  in  coming  out.  1 
looked  at  her  ear,  and  it  appeared  to  be  a  great 
scratch  ;  there  was  a  great  deal  of  blood  ap« 
peered  to  be  fresh,  and  dropped  of  blood  (while 
1  was  there)  upon  her  shoulder.  She  was 
aiked,  bow  far  the  house  was  off?  She  said, 
about  ten  miles  out  of  town.  She  said,  while 
ihe  wss  in  the  room,  there  was  a  stair-case  lay 
close  to  the  room,  and  she  heard  people  run  up 
and  down  in  the  nights,  and  she  beard  the 
name  of  mother  Wills,  or  mother  Wetls,  men- 
tisDcd..  I  was  close  by  her,  and  heard  every 
word  she  said ;  she  spoke  very  low. 

Had  Searrat  spoke  to  her  before  slie  said 
mother  WUU,  or  Vf  elk?*--!  don't  know  that 
kehad. 

If  he  had  spoke  to  her,  should  you  hare 
known  it?— I  should :  I  did  nothenr  him  speak 
to  her  at  all  then. 

Tell  the  Court  what  she  said  further.— She 
nid,  she  escaped  about  four  in  the  afiernoon, 
and  asked  her  way  to  Loudon.  She  was  so 
low,  that  I  could  scarce  hear  what  she  said. 

Did  you  go  before  Mr.  Alderman  Chitty  ?— 
No,  1  did  not. 

Did  yoa  go  down  to  Enfield* Wash  after- 
wards?—I  did  on  tbe  Thursihiy  after  her  re* 
torn.  There  were  in  the  cliaise  with  me,  tbe 
mother  and  daughter,  and  Mrs.  Oarrat ;  and 
several  other  people  went  down,  some  on  hqrse- 
buk.  Mr.  Adamson  wm  one  on  horselmck. 
We  met  bins  as  We  were  going.  He  bad  been 
tbere.  He  spoke  to  the  coachman,  and  asked 
him  what  made  him  so  long  in  coming ;  and 
said  they  were  out  of  patience  in  waiting. 

Did  he  say  any  thing  to^he  girl  ?— He  said 
to  her,  Bet,  what  aort  of  a  room  was  you  in  ? 
She  said.  Sir,  it  is  an  odd  aort  of  a  room,  tbere 
is  hay,  and  a  fire-phice  in  it.  He  said  again, 
What  do  you  say?  Is  there  hay  in  it,  Bc>t? 
That  is  all  he  said,  and  went  away  directly. 

When  he  spoke  to  tbe  girl  in  this  maimer, 
did  he  tell  her  there  waa  bay  ?— He  did  not. 
We  then  proceeded  on^  and  came  to  the  house 
■t  Enfield  Wash;  and  Bet  was  carried  into 
the  kitelien,  and  ^om  thence  into  the  parlour. 
The  gentlemen  desired  her  there  to  be  Tery 
cautiooa  and  careful  what  she  said,  and  Uke 
time ;  and  after  that  up  stairs.  After  she  had 
looked  about,  she  pointed  to  Mary  Squires,  and 
said,  That  b  the  old  woman  that  cut  my 
stays  off.  » 


Was  she  sitting  or  standing  then  ?— I  can- 
not say ;  tbere  were  a  great  crowd  of  people ;  I 
could  not  get  to  the  sight  of  her. 

Did  tbe  description  she  had  given  of  tbe  old 
woman  she  told  you  of  on  the  SOth  at  night, 
tally  with  the  old  woman,  wben  you  saw  her? 
—Indeed,  it  diil.  She  then  said,  tbese  two 
young  women  were  in  the  room  (that  was 
Virtue  Hall,  and  the  gypaey's  daughter).  The 
old  gypsey-womao  said,  she  never  saw  her  in 
her  life  before,  and  hoped  she  was  not  come 
to  take  her  life  away,  or  something  to  that  pur- 
pose. 

Was  the  day  mentioned,  when  Elizabeth 
Canning  said  she  was  robbed  ?— 1  don't  know 
that. 

Did  you  hear  tbe  old  woman  say  she  bad 
been  any  distance  from  Enfield  Wash  P — No, 
I  did  not ;  but  1  heard  the  old  woman  say  she 
had  lain  there  bat  three  nights,  and  George 
said  so  too.  After  that  ihey  carried  Elizabeth 
Canning  up  one  pair  of  stairs,  and  into  two 
rooms ;  one  of  them  was  locked,  and  the  key 
sent  for ;  she  said,  none  of  them  were  the  room 
in  which  she  was  confined :  then  she  was  car- 
ried tbrough  the  kitchen  and  op  into  another 
room;  then  she  said,  Gentlemen,  this  is  the 
room  that  1  was  in ;  but  here  is  more  hay  in 
it,  than  tbere  was  wben  1  was  here. 

Were  you  in  the  room  then  P — I  was.  She 
took  her  foot,  and  put  the  hay  away,  and 
shewed  the  gentlemen  two  hole^;  and  said^ 
they  were  in  the  floor,  when  she  was  in  it  be- 
fore. 

Had  you  heard  her  mention  them  two  holes 
before  ? — No,  I  never  did.  Mr.  Adamson  set 
his  back  against  a  window,  and  asked  her  what 
she  had  ever  observed  out  of  that  window  f 
She  said,  hills  at  a  distance. 

Which  window  was  this  ?— That  next  to  the 
fire-place.  She  had  told  us  tbere  was  a  pewter 
bason  there,  and  a  saddle ;  but  when  we  came 
there,  there  were  two  saddles. 

Did  you  look  out  at  the  window  ?— I  can* 
not  )»y  I  dkl. 

When  he  pnt  his  back  to  tbe  window,  could 
she  have  seen  what  was  to  be  seen  there  ? — 
No,  she  was  not  so  high  np  to  it 

Did  you  find  the  pewter  bason  there  ?— We 
did. 

Did  she  mentkm  what  colour  the  pitcher  was 
of,  at  her  Qpst  roentkininfr  it  ?— I  cannot  say 
she  did ;  but  said  it  would  hold  a  gallon  of 
water. 

Where 'did  you  first  see  the  pitcher  P«^In  the 
kitchen. 

Did  you  go  to  justice  Tashmaker's? — No,  I 
did  not.  The  other  woman  end  I  were  a-ooldy 
so  we  went  over  to  a  puhlic-bouse. 

Cross-examined  by  Mr.  WilUt. 

Was  her  linen  dirty  when  you  was  with  her 
on  the  39th  of  Jsnuary  P^l  looked  all  aheul 
the  neck  and  shoulders ;  it  was  not  Tery  dirty« 
hut  it  was  dnrty,  it  was  soiled  from  her  bjidv. 

Were  yon  by  when  she  wts  ondressed  f-* 
NO|  1  was  not. 
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Do  yoa  know  what  number  of  petticotti  she 
had  (HI  F--No,  I  do  not. 

Pray,  did  any  of  you  know  Mr.Scairatr — 
I  know  him. 

Do  yoa  boliere  old  Mrs.  Canning  bad  any 
knowledge  of  him  P-»I  believe  she  might. 

Did  yoa  hear  her  call  him  by  his  name?— 
No,  I  did  not 

Why  do  yoa  think  she  m^ht  know  him? — 
Beomse  he  lived  in  the  neighboorhood,  next 
door  to  her  bat  one. 

By  Mr.  Nam. 

Who  was  there  when  you  was  there? — ^There 
was  Mrs.  Woodward,  Mrs.  Lyon,  and  Eiika- 
heth  Canning's  mother. , 

Did  you  hear  Scarrat  examine  Elizabeth 
Canning  where  she  had  been  ? — No,  I  did  not. 

Did  you  obser? e  the  Mood  to  drop  very  fast 
from  her  ear  ?— No  \  it  had  dropped  upon  her 
shoulder,  and  another  drop  was  then  ai  her  ear. 

Was  the  handkerchief  then  on  her  head  ?-^ 
It  was. 

Was  there  much  blood  on  the  handkerchief? 
— ^There  was  a  pretty  deal  upon  it. 

Were  you  at  Enfield- Wasn,  when  Canning 
was  earned  into  the  kitchen  ?— I  was. 

Do  you  remember  the  door  to  be  open  that 
.  leads  up  into  the  hay-loft,  when  she  was  there? 
—I  don't  temember  it  was. 

Upon  her  being  carried  into  the  kitchen,  did 
she  say,  she  had  been  there  before  ? — No,  I 
did  not  hear  any  thing  of  that. 

When  Mr.  AdaiAson  asked,  what  prospect 
there  was  out  of  the  window,  did  not  she  say, 
there  were  trees  near  it  ?— Not  as  I  heard. 

I  think  yoo  say,  she  described  the  elderly 
woman  ? — I  heard  her  describe  the  two  girls 
that  were  by ;  one  was  a  black  girl,  the  other 
a  fair  one,  and  tbe  old  woman,  a  tall,  black, 
swarthy  woman. 

Mary  Woodward  sworn. 

M,  Woodward.  Elizabeth  Canning's  mo- 
ther sent  for  me  the  night  she  came  home.  I 
went  there  about  half  an  hoar  after  ten,  and 
stayed  till  about  one.  There  came  Mr.  Scar- 
rat,  Mr.  Wintlebury,  and  others,  after  I  was 
there.  Mrs.  Canning  asked  me,  who  she  should 
send  for?  I  saki.  Send  for  her  best  friends.  I 
mentioned  Mr.  Lyon  and  his  wife,  and  others. 
She  sent  the  apprentice ;  he  returned,  and  said, 
he  was  gone  to-bed.  There  cameJUrii.  Myers 
and  Polly  Lyon ;  the  latter  lives  servant  with 
Mr.  Roberto. 

Mr.  WiUianu.  Had  you  any  conversation 
with  Elizabeth  Canning  r—ITocM/oari;.  I  had : 
the  first  word  she  said  to  me  was,  Mrs.  Wood- 
ward, I  am  almost  starved  to  death.  (9he  was 
sitting  in  the  chimney-corner,  and  lifted  op  her 
liead,  and  put  her  hands  together.)  I  have  had 
nothing,  said  she,  but  bread  and  water  since 
New-year's  day  at  night,  and  I  have  had  no 


bmd  ever  since  Fridi^.  1  asked  her,  where 
'flhe  bad  been  ?  She  said,  she  had  been  oonfined 
in  a  room  in  a  house  on  the  Hertfi)rdshtre  road. 
Was  this  before  any  body  came  in  ? — ^Upon 
i^y  oathy  this  the  said  before  any  body  came 


in;  I  knowing  nothing  of  the  Bertfiwd  road, 
asked  her  no  more  of  it. 

Do  yon  remember  her  mentioning  any  body's 
name?— I  did  not  observe,  throng^  the  whole 
time  1  was  there,  that  she  mentioned  anv  body's 
name.  I  mulled  her  a  little  wine,  but  waa 
never  out  of  the  room.  I  asked  her  what  was 
beeome  of  her  dothes  ? 

Go  on ;  yoo  need,  not  give  a  particular  ae- 
oount  of  the  first  robbery  in  Moorfields. — She 
said,  about  half  an  hour  after  she  came  to  her 
senses,. she  dime  to  a  house  where  she  wan 
oonfined ;  there  were  three  women  took  hold 
of  her ;  the  old  woman  asked  her,  if  shewonhl 
go  thehr  way?  She  answered.  No.  Upon  that 
she  went  to  a  dresser  or  dresser-drawer,  and 
took  a  knife,  and  ripped  the  lacing  of  her  stays, 
and  after  that  took  up  her  petticoats,  and  looked 
at  them,  and  took  her  a  slap  on  the  face,  and 
said,  Damn  you,  you  bitch,  I'll  give  yon  that; 
and  turned  her  up  a  pair  of  stairs  into  this 
place,  where  she  was  oonfined,  with  threaten- 
mg  oaths  to  cut  her  throat  if  she  heard  her  cry 
out.  I  asked  her,  what  sort  of  an  old  woman 
this  was?  She  said,  she  was  a  tall,  black, 
swarthy  woman ;  and  the  yomig  women  did 
nothing  but  laugh  at  her.  I  was  there  with 
her  best  part  of  half  an  hour  before  the  others 
came  in. 

Was  there  any  thing  from  your  examination, 
that  could  possibly  lead  her  to  give  bet  an- 
swer?— ^No;  nor  her  mother  never  spoke  to 
her  during  the  whole  time  1  was  ulking  to  her. 

Did  she  tell  you  this  of  her  own  accord  P-— 
She  began  and  went  on,  after  I  asked  her  where 
she  had  been  confined. 

.Did  she  say,  during  her  whole  confinement, 
that  she  saw  any  body?— Not  as  I  remember. 
She  was  in  a  most  deplorable  condition ;  aba 
had  an  old  ragged  bed-gown  on,  and  a  bit  of 
an  handkerchief. 

Look  at  this  bed-gown :  is  this  tbe  same?— 
I  do  really  believe  this  to  be  it ;  but  1  will  not 
take  upon  me  to  swear  it. 

Had  you  ever  seen  it  before  that  night? — 
No,  never. 

Upon  your  oath,. do  you  know  whether  that 
is  her  mother's  ?— Her  mother  never  had  sack 
a  thing  on  her  back  in  her  life. 

Look  upon  this  half-handkerehief.-~This  1 
know  is  the  same  she  came  home  in. 

Yon  say  yon  mulled  her  some  wine  ;  did  she 
drink  much?— I  gave  her  about  half  a  tea-cap 
full,  and  about  the  value  of  a  nutmeg  in  quan- 
tity of  bread  soaked  in  wine ;  she  rolled  it  about 
in  her  mouth,  and  said,  BAra.  Woodward,  J 
cannot  swallow  it,  and  spit  it  out.  She  spoke 
▼ery  foinlTand  low. 

Do  you  believe  she  was  really  in  that  bad 
state  of  health  in  which  she  appeared  to  be? 
—I  believe  she  was  as  bad  as  she  appeared  to 
be ;  1  am  sensible  of  that  She  supped  about 
a  spoonful  of  the  wine ;  whether  she  awidlow- 
ed  It  all  or  bot,  1  don't  know.  She  gave  an  ac- 
count of  having  no  stools  in  that  time,  and  the 
apothecary  did  all  be  could  to  assist  ber  in  that 
case. 
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Wfien  wu  the  able  to  go  abroad  P— Od  the 
Tuesday  te'Doight  after  she  came  home  (which 
was  OD  a  Moaday)  she  came  to  my  hoose,  and 
was  tb^re  almost  three  weeks ;  she  was  ill  all 
the  time,  and  the  doctor  and  apothecary  came 
to  her;  during  part  of  the  time  she  was  at  my 
house,  she  was  daogerouslv  ill.  She  was 
brought  in  a  mso's  arms,  and  put  in  a  chair  to 
go  to  Mr.  Fielding's  the  day  after  &he  came  to 
my  house. 

Cross-examined  by  Mr.  Gaamfne. 

Did  yon  obsenre  her  ear  at  all  P^I  did  not 
that  night  she  came  home,  but  the  apothe- 
cary's man  did;  the  handkerchief  was  all 
bloody ;  it  bled  so,  that  it  shocked  me,  I  could 
not  look  at  it :  it  was  rery  cold  weather,  and 
the  blood  bad  congealed,  and  was  thick  upoA 
her  ear ;  and  sitting  by  the  fire,  I  fancy,  that 
made  her  bleed  afresh. 

Do  ^ou  remember  itirs.  Mayle  enquiring  for 
the  shift  that  she  came  home  in  P— Yes,  she 
saw  it ;  her  mother  shewed  it  her. 

Do  you  know  it  was  the  shift  she  came  liome 
in?— I  do. 

'  Do  you  remember  Mrs.  Mavle's  observa- 
tion?— L  do;  that  was,  that  she  would  take 
lier  oath  that  no  man  ever  lay  with  her,  for  if 
there  had,  there  would  hare  been  nature  on 
one  side  or  other. 

Do  you  remember  whether  she  observed 
whether  it  was  clean  or  dirty  P — Upon  my  oath, 
she  did  not  observe  any  tbmg  else  in  my  hear- 
ing. 

Was  the  shift  dirty  P— It  was ;  but  not  so 
dirty,  as  if  she  had  been  at  hard  work  in  it. 

What  did  you  think  of  it  P— It  was  dirty. 

Was  it  as  dirty  tt  if  it  had  been  worn  by  a 
person  that  was  drsgged  from  London  to  £n- 
field-Wash,  and  lay  upon  hay  so  long  after- 
wards P — Yte,  it  was. 

Did  you  ever  express  yourself  to  the  oon- 
tranr  to  any  body  P — No,  I  never  did. 

Whether  you  ever  expressed  you  were  sur- 
mized that  the  shift  was  no  more  dirty,  upon 
DetDg  worn  so  Idng  P-^No,  1  never  said  such  a 
thinj^. 

Did  you  observe  any  splashes  of  dirt  on  itP 
-«-I  did  not;  if  there  had  betm  any,  1  must 
have  seen  them. 

Were  there  no  speto  on  it  at  all  P— There 
were  no  spou  of  any  kind  in  the  world. 

Take  care,^ou  are  upon  youroath.-I  am  so. 

Did  vou  thmk  the  shift  was  not  so  dirty  as  it 
might  Save  been,  if  she  had  worked  in  it  all  the 
time?— I  think  it  might  have  been  as  dirty  in 
a  week,  if  she  had  worked  in  it  all  the  time. 

By  Mr.  Recorder, 

Pid  yoa  see  Mrs.  Mayle  there  P— [  did. 

Did  not  she  say,  it  could  not  have  been 
worn  above  a  week?*-No,  I  never  beard  her. 

Whether  Mrs.  Mayle  and  Mrs.  Canning  did 
not  quarrel? — No,  not  in  my  hearing. 

Was  she^thereabave  once  ?•«•!  never  knew 
she  was. 


I 


John  Wintlebury  sworn. 

Wintlebury,  1  have  known  Elizabeth  Can- 
ning the  m<)tiier  about  fourteen  or  fifteen  yeara ; 
she  lives  in  Aldermanbury- Postern,  and  bears 
as  good  a  character  as  any  in  the  parish.  I 
have  known  the  daughter,  I  believe,  twelve, 
years;  she  is  a  very  sober  girl  as  any  1  know  ; 
and  1  believe  the  whole  neighbourhood  will 
say  so.  She  lived  with  me  about  eighteen 
months,  about  tnree  or  four  months  before  this 
happened.  She  always  behaved  herself  in  n 
very  sober  manner.  I  keep  a  public-house. 
I  have  a  back  room,  where  she  would  com- 
monly be.    She  very  seldom  came  forward. 

Mr.  Morton,  Did  she  shew  a  disposition  to 
be  forward  or  gay  T-^WinOehury.  Quite  differ 
rent.    J  don't  believe  she  went  out  once  in  a 

Jjuarter  of  a  year.  When  she  went  away 
rom  me,  many  of  the  neighbours  would  have 
had  her. 

Do  you  remember  her  being  missing  on  the 
1st  of  January  P— Ido  ;  and  her  coming  home 
on  the  ?9th.  I  saw  her  that  night  at  her  mo- 
ther's house,  sitting  by  the  fire. 

How  came  you  to  go  there  P— A  neighbour 
came  and  told  me,  she  was  come  home. 

Do  you  know  who  that  neighbour  was  P— I 
do  not. 

Waa  it  Mr.  ScarratP— No,  it  was  not.  I 
went ;  and  when  I  came  into  the  room,  1  met 
with  ten  or  a  dozen  people :  there  was  the  girl, 
in  a  very  bad  condition,  with  a  handken^ief 
wrapped  about  her  bead,  and,  I  think,  it  waa 
bloody  on  one  side.  She  ^as  very  weak.  I 
took  hokl  of  her  hand,  and  said,  Bet.  She 
said,  O  Lord,  Sir,  you  don't  know  what  1  have 
gone  through !  or  something  to  that  effect. 
Said  I,  You  are  at  home  now ;  and,  it  is  to  be 
hoped,  yon  have  friends  to  assist  you  if  yon 
have  been  used  ill.  1  asked  her  where  she 
bad  been?  she  said,  On  the  Hertfordshire 
toad.  I  said,  How  do  yon  know  that?  she 
said,  she  remembered  seeing  (through  some 
cracks,  when  she  was  in  the  room)  the  coach* 
men  that  used  to  carry  things  for  roe. 

What  ooachman  bad  yon  used  to  send  things 
by  P— By  the  Royston  or  Hertford  coach.  I 
asked  l^r,  how  far  she  wm  from  London  P  She 
said,  about'  ten  or  eleven  miles.  Then  I  sakl. 
Pray  can  you  tell  whose  house  you  were  atP 
She  said,  I  cannot ;  but  1  beilrd  the  name 
Wills,  or  Welb,  by  people  below  stairs. 

Do  you  know  Robert  Searrat  P— I  do. 

Was  he  in  the  room,  when  she  mentionei 
the  name  Wilb  or  WellsP-^He  might  be ;  J 
did  not  see  him  then. 

Do  yon  recollect  that  Searrat  mentioned 
Wills  or  Wells  to  her?— To  the  best  of  my 
knowledge,  be  did  not. 

Did  Tou  see  Mary  Myers  there?— I  ean^t 
remember. 

Did  yon  see  a  wonum  kneding  by  the  aide 
of  berP— I  don't  know,  indeed.  I  stoyed 
there  but  about  three  oe  four  minutes,  and 
there  were  a  great  many  people  in  the  room. 

Were  you  before  Mr.  Alderman  Chitty  ?^l 
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wat ;  but  that  is  quite  out  of  my  memory.    I 
doD't  know  the  particulan  that  passed. 

^erevonat  Eoiield-Wash?— I  was,  with 
Mr.  Coliey,  Mr.  Sparbam,  Mr.  Adamson,  Mr. 
Lyon,  aod  Mr.  Hague.  I  got  domi  before  the 
chaiie  came  down,  and  went  to  the  Sun.  The 
lieadboroiigh  went  with  a  warrant  to  WeHs's 
before  me  some  time :  afler  that  1  went  into 
the  house,  the  parlour,  and  kitchen,  and  up 
stairs,  and  into  another  room  out  of  the  kitcli^n ; 
it  is  a  long  room,  it  goes  up  about  four  or  fi?e 
•tops :  1  observed  there  was  a  great  deal  of  bay 
4here ;  it  seemed  as  if  it  bad  been  tossed  up 
8-fresh,  it  laid  very  light. 

Did  Mr.  Nash  go  in  with  vou  ? — I  was  in 
before  him  an  hour.  He  and  Mr.  Lyon,  Mr. 
Hague,  and  Mr.  Aldridge,  came  all  down  to- 
gether: we  were  tliere  an  hour  before  them. 

Who  went  down  with  yon? — ^Mr.  Adarason 
and  Mr.  Scarrat  did.  ne  put  up  at  the  Sun  ; 
and  another  or  two  went  down  on  foot. 

Who  was  in  the  room  with  you  f— Mr. 
Adamson  was,  and  them. 

What  did  you  observe  in  the  room  ? — There 
was  an  old  chest  of  drawers,  a  saddle,  and  a 
place  where  somebody  bad  laid  on,  and  a  rug 
upon  them :  I  did  not  disturb  it  much :  I  canU 
tell  what  was  under  the  rug ;  it  seemed  to  be 
a  jwrcel  of  old  sacks.  I  observed  a  broken 
.pitcher. 

Did  she  tell  you,  the  night  of  her  coming 
home,  of  a  pitchter  P — She  did,  of  a  broken  one. 
She  described  it  bv  being  a  broken  one,  and 
wbich  would  hold  about  a  gallon,  or  something 
like  that :  and  when  I  saw  it  in  this  room,  1 
thought  it  was  the  same  she  described. 

Look  at  this  pitcher;  do  you  think  this  is  it? 
«--I  believe  it  may  be  it. 

Whether  or  no  yon  know  of  any  of  your 
fKends  carrying  that  pitcher  up  into  the  work- 
shop ? — I  believe  I  was  the  first  person  of  os 
that  went  into  the  room. 

Are  yon  sure  there  was  a  broken  pitcher  iu 
the  room,  when  yon  went  in  first?— I  am  sure 
there  was. 

How  long  did  you  stay  in  the  room  then  ?^ 
I  stayed  but  a  Ittde  time^  and  then  came  down 
«gun. 

Did  you  see  any  thing  of  a  man  that  d>- 
•tructed  any  body  from  going  into  this  hay- 
oft  ?— No.  This  was  about  half  an  hour  before 
Elisabeth  Clanning  was  come.  Mr.  Nash, 
Mr.  Aldridffe,Mr.  Hague,  and  Mr.  Lyon,  were 
not  come  then.  When  they  came,  they  de- 
sired me  to  go  and  desire  them  to  make  haste ; 
then  I  took  my  horse,  and  went  and  met  the 
coach.  After  this.  Canning  came  down,  and 
was  brought  into  the  kitchen,  and  set  upon  the 
dresser,  and  after  that  into  the  parlour ;  there 
she  was  desired  to  fix  upon  the  person  that  cut 
her  steys  off:  she  fixed  upon  Mary  Squn^. 

Were  you  near  Elizabeth  Canning  then?-^ 
I  was  ;  and  so  were  a  great  many  more.  . 

Did  she  see  Squires*s  face  before  she  fired 
upon  her  ?— She  saw  a  little  of  her  face,  I  sup- 
pose. There  were  about  eight  or  nine  people 
nmnd  the  fire.    The  old  gypsey  had  a  little. 


pipe  in  her  hand,  sitting  croncbhif ,  with  her 
head  and  her  knees  tofA^r ;  aad  as  Caming 
looked  round,  she  said,  That  is  tha  wonan 
that  cut  my  stays  off. 

Had  Elizabeth  Canning  giveo  you  any  de- 
scription of  the  person,  that  cot  off  her  auys» 
before  ?— I  can't  say  she  had. 

What  was  done  after  Canning  bad  charged 
her  ?*-Sqnires  got  up,  and  said,  What,  l^ 
Madam !  did  I  cut  your  staya  off?  Caaniag 
said.  Yes ;  yon  cut  my  stays  off  in  such  a 
placA  in  the  kitchen.  Then  she  went  and  sat 
dowff  again. 

Did  Mary  Squires  say  where  she  was  at  tba 
time  those  stays  were  cut  off? — No ;  she  did 
not  mention  any  thing,  as  I  heard. 

Did  she  mention  how  long  she  had  been  at 
Wells's  house  ?-^No,  not  at  that  time. 

What  do  you  mean  by  saying,  at  that  ttnoe  i 
Did  she  at  any  other  time  ?-*-Sbe  did  not  at  any 
other  time  to  my  knowledge. 

Did  she  desire  Canning  not  to  swear  her  life 
away  ? — Indeed,  I  donU  Know  that  she  did. 

What  was  done  after  this  ? — ^Then  Canning 
was  carried  up  stairs,  and  did  not  fix  upon  any 
of  the  rooms:  I  tliinktherearethre^ofthem: 
they  were  going  to  carry  her  farther,  and  she 
said,  I  was  not  carried  so  high  ;  1  did  not  go 
up  above  four,  five,  or  sax  steps  at  the  most. 

Whom  did  she  say  so  to? — She  said  so  to 
me.  Upon  this  she  was  brought  into  the 
kitchen  again,  and  the  hay -loft  door  was  open, 
and  she  went  up  there  and  looked  about  ner, 
and  said,  This  is  the  room  in  which  I  wasooa- 
tined. 

Where  was  she,  when  she  said  this? — This 
she  said  as  she  was  going  up  stairs.  I  believe 
I  then  had  hold  of  her  baud.  When  she  was 
in  the  room,  Mr.  Adamson  put  his  back  against 
a  window,  and  asked  bet,  if  she  could  meatioa 
any  thing  that  she  could  see  out  at  that 
window. 

Could  she  at  that  time  see  any  thing  out  at 
it? — ^Then,  I  know,  she  could  not. 

But  could  she  before  he  had  put  his  badi  to 
it  f — He  was  up  stairs  before  her. 

Was  Mr.  Nash  in  the  room  then  ? — ^Verj 
likely  he  wm  ;  but  I  don't  know  that 

What  wtt  her  answer  to  Mr.  AdanasoD  ?— 
She  said  there  were  some  hilU  a  pretty  way 
off;  and  one,  two,  or  three  houses  on  Ihe  lelt> 
hand  side. 

Did  she  give,  a  true  description  of  the  pros- 
pect ?—• She  did, 

Whicli  window  was  this? — This  was  the 
window  nearest  the  fire-place,  in  tbe  east. 
After  this  Mr.  Adamson  opened  the  window ; 
the  giri  said,vThat  window  was  nailed  up  when 
1  was  here.  I  looked  at  the  north  window, 
where  she  got  out  at  That  was  a  little  case- 
ment, about  9  by  18,  or  10  by  30:  there  wete 
boards  nailed  dver  this  north  window :  it  seemed 
to  be  fresh  done,  and  in  a  very  cobbling  ihiy : 
the  nails  were  not  drove  home,  but  bout 
double ;  it  did  not  seem  to  be  done  by  a  mao  ; 
and,  I  think,-  Mr.  AdaauMm  made  tha  same  ob- 
servation. 
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Did  y<m  make  that  obwrratiQii  to  an  j  body 
thMiN— No,  I  did  not.  We  alt  went  away  to 
jaaiige  TaAqufcor. 

Did  Elinbetb  Canniw  aee  George  Squiref, 
wlien  abe  wm  firti  broo^  ai  la  T— No. 

Wbeo  did  abe  firat  aee  bim  f—I  belief  e  she 
first  aaw  liioi  wbeo  abe  went  iato  tbe  parlour, 
wben  we  weot  k  first ;  then  George  was  in  .a 
v«ry  great  burry,  and  seemed  niueb  perplexed, 
aad  ran  op  staira,  and  was  goiog  to  go  away ; 
he  waa  baadling  op  some  etockin^ :  some 
people,  two  or  tbree,  weot  in,  and  said,  Wbere 
are  yo«  goiog?  >oa  muat  not  go  away.  Aod 
they  wauld  sot  let  him  go  ;  and  brougbt  bian 
ioto  tbe  parlour  agai«.  Tben  be  bad  a  large 
^T«at-oaat  on. 

Wbo  were  tbere,  two  or  tbree  people?— 
Tbeoe  waa  one  Ball ;  be  is  since  dead.  George 
Apiirea  |f»ew  obstreperous,  and  wanted  to  get 
ant  at  the  window,  and  Ball  called  out  for  more 
and  tbeoy  I  tbink,  anotber  person  went 


.IVefe  you  tben  in  tbe  room?— -I  was  not. 
When  Oaaning  was  brougbt  in,  abe  was  as)&ed, 
if  ahe  knew  Uiat  person  ?  meanibg  George. 
Ue  aaidy  abe  conid  not  say  it  was  tbe  man, 
ibut  it  looked  very  mnob  like  bim.  He  bad  be- 
fore tbis  pulled  bis  great-coat  off;  then  tbey 
■nde  -bim  pot  tbe  great-coat  on.  Sbe  said, 
lie  looba  very  nDUch  like  the  maiD»  bat  I  will 
aot  poaitif  ely  swear  to  him. 

Wbere  was  tbis  ?— In  tbe  pi^'loar.  Sbe  said 
also,  there  were  two  girls  in  tbe  room  when  her 
fltayawere  cut  off.  We  bad  her  out  into  tbe 
kitchen,  and  brought  them  in  one  by  one,  and 
abe  pitched  upon  Virtue  Hail  aod  Lupy 
Squirea.  Then  we  went  before  justice  Tasb- 
maker;  there  Canning  was  examined. 

4M  ahe^i^fe  the  aame  aoc<uint  there,  as  sbe 
fls^e  lo  you?«— I  don't  know  tb«t  .she  Taiied.in 
Ser  account  at  all.     ,, 

Was  it  the  aame  she  ^fe  before  Mr.  Alder- 
nan  Chiuy  ?— I  will  not  be  positive  to  what 
«he  Mvabelbre  tbe  aldernMu;  I  can  remem- 
ber fait  •  little  of  that,  about  bow  she  waa 


Were  yco  prsient  at  the  trial  of  Mtry 
Squires?—-!  was. 

.Jdid  you  hear  her  give  her  evidenca  in  ^tbia 
«oaH?— 1  did. 

CottU  youobacrreaDy  material  difierenoebe- 
iMean  Ahatmid  what  abe  did  before  justice  Tasb- 
.flB»akcr?--nyo,  I  could  not. 

.'fladvou.any  reason  at  all  to  doubt  her  atory  ? 
*^o,  1  had  none  at  aJl. 

Bid  Mr.  Nash  say,  as  be  was  ||;oiug  home, 
•fae*waaiuat  satisfied  with  .Gatinittff'e  oACOttfit? 
-•^He  did. not  appear  to  be  disaatislad. 

Mor  Mr.  Hague?— No. 

ii.irMr.  Aklrtdge.naitber?-^No«6ir. 

JMd  >QU  dine  «t  NewtBgton?-^No,  I  did 
Mat 

tCroasfexiamiocidbyMr.  Willa. 

IDmaf x-^wi  subscribe  lawaiida  the  auppnrt  tf 
vCannfaiif  r-*|iio,:Sir. 

la  yoQfs  A  taxioi  or  tMnneot-nAp  <«lt- 
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Mthe  time  CfDjiuig  lifted  with  yen,  Wf^A^ 
at  oil  fond  of  mtn\  .^— 3lfo,  she  was  no^ 

How  old  was  she,  wl^n  sl^e  came  first  ?»^ 
Sbe  might  be  about  seveutaoo  y^ara  of  age. 

What  WM  the  reason  she  left  your  service  ? 
—Because  she  got  »  better  place;  th^t  wj|a 
tbe  only  reaaon. 

Was  sbe  einployed  m  ypipr  l^if^asfi  m  twfiifg 
customers  ?-^Dieti|neR  J  v«ry  seldom.  Siie 
very  seldom  ca^ie  i^to  our  outward  room 
amongst  tbe  customers. 

How  came  you,  on  tbe  tnaf  of  Mary  ^viuvif, 
to  say  she  had  a  bed-gown  and  ^  cl^>  pof'-J 
say  now,  1  4id  not  kuow  vbelher  it  wofi  a 
cap..  J 

Did  you  call  it  a  cap  or  baodkercbief  upon 
that  trial? — 1  doQ*tknaw  whiob  I  tihen  said. 

Do  you  know  Robert  Scarrat  ?—  I  do. 

How  long  have  ^ou  kofMii'»  him  ?'»-M%y-be 
a  year  and  a  half,  or  two  yeaii^.  00  ia  a  bfcta- 
born-rasper. 

Has  be  used  to  use  your  bouse?— ^^,J|e 
has  as  ^customer. 

Did  he  use  to  uae  your  house  wben  CiwwWig 
was  your  aei^aoi  ?-i-Ko ;  iie^oey  onee.weo, 
but  1  don.'t  beUeve  be  did. . 

Did  you  know  him'bufuraitUs.fkOGid^  bff » 
ipened  ?— 4  Validly  did.  t 

How  came  you  on  Squires's  trial,  to  oiaeiio 
account  of :  what  pM»id  At  figfi^d  firil  Mieve 
I. did  not. 

How  came  you  to  omit^o  iva^v  moMri»l 
circunistancei?*^!  Mitve  tkid^wUenda  did 
ask  me  no  more  tben. 

Was  White  ia,  n^bianyou  fimlowie.dpwiif 
ii.^0,  be  waanot. 

Wbeo  she  was  carried  into* the  bitth«n»(imd 
net  upon  tbe  dresaer»  did  abe  say  lybe  bad^ieen 
in  that  room  bafoce  ?— No,  1  never  hattd  ^ 
cay  so. 

,Did  sbeysay  there  were.treea  gnaw  n^aioat 
that  window,  when  Mr.  Adamson  bodhisjbaok 
againat  it.?T*No,  I  donU  iromemhar  it.  A  re- 
member Mr.  Adamson  turned  about  and opftoad 
tbe  window,  and  looked  .out:  aUa  -aaid^lhen, 
that  cMcmeot  was  nailed  ujp  when  pho  wM 
there. 

DhI  yon  meke  eoy  remarks,  whelbar  Aero 
.  bad  beeonaibi  lo  fasten  it?*^No,  1  didnoiiA- 
flpeetintoit 

Can't  you  i«eollect  what  abe  Aaki  hcfwe  #1- 
derman  ChiUy  ?— i  femember  but  jittleofi  what 
passed  there.  •  • 

Mr.  Wilk9  to  r.  Gumey, 

Tntn  to  your  notes  of  what  Ihia  -ottdeMO 
joid  on  the  trial  .of  Hquires,  coneerniog.  wiiat 
passed  before  Mr.  AldermonCbilty.  iCan  you 
Awear  to  tbem.P*-To  the soliataneeof  thOtevi- 
dence  1  can ;  though  not  always  to  the*  enct 
worda. 

Do  yea  ewer  put  down  ooy  thing  y^uikMift 
bear  ?— No,  nerer. 

Gtrethe  CourLao  oooauiit  what  you  have 
there  pot  down.  On  that  trial  tbis  evidence 
iiwa8iasked,Jf  behad  haoid  tbe  .eiidence<Can- 
ning  bad  then  gtveo-f  .To  wht^k  i^M^ymmA^ 
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fie  had  ;  tnd  that  ahe  gave  the  aame  aooount 
the  oiffht  ahe  came  home ;  but  not  quite  ao 

*lblly  that  night,  aa  ahe  did  before  the  attting 
aldermao  on  the  Wedneadaj  after. 

What  did  he  aay  paaaed  the  night  ahe  came 
borne  P— He  aaid,  be  aaw  her  the  night  she 
came  home,  at  her  motber'a  houae ;  ahe  ap- 

'  Mred  in  a  very  bad  oonditton,  and  had  a  dirty 
Ded*  gnirn  and  cap  on.  He  aaked  ber  how  she 
did  f  She  anawered,  Very  bad ;  and  that  she 
bad  been    aomewbere  on    the  Hertfordshire 

•road,  which  she  linew  bv  aeeing  the  Hertford- 
ahire  coach  go  backwards  and  forwards.  After 
whieh  he  waa  aaiied,  if  he  had  heard  Canning'a 
•fidenoe  then  gi?en,  aa  mentioned  before  ? 

Mr.  WiUes  to  WintUhufy. 

aba  before  alderman  Chitty  P 


Trial  (if  Elizabeth  Cannings 
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'  flow  long  waa 
—I  deo't  know. 


Bow  did  ahe  get  there  ? — ^I  belie?e  ahe  went 
'  fai  a  coach. 

What  day  did  ahe  go  to  Enfield  f — On  the 
Thoraday  after  ahe  canae  home. 

How  did  ahe  go  down  ?— I  beliefe,  in  a 
ebaiae  and  pahr.  The  chaiae  would  hokl  four 
people,  andfonr  people  were  io  it. 

How  far  ia  it  theie?— It  ia  about  eleteo 
aulea. 

Did  you  aee  ber  aet  ootf— N09 1  did  not 
.     What  time  did  abe  get  down  there?— At 
about  ten  or  eleven  o'dook  in  the  morning. 

Had  ehe  any  refreahment  there  P-vThere 
waa  a  little  wine  brought  her  there.  I  believe 
■be  did  net  driok  a  spoonful  of  it 

Did  ahe  go  over  to  Cantril'aT—l  don't  know 
wbeUierabedidornot. 

How  for  ia  josttee  Tasbmaker'a  from  En- 
flaM- Waab  f-rdt  may  be  three  mllea. 

How  far  ia  it  out  or  the  way  to  London  lroi» 
Enfield. Waab  P—It  may  be  an  hundred  and 

fiftyyu^. 

Wbeu  did  abe  return  to  town  P— She  re- 
turned  tba^aame  night. 

Waa  Scarrat  your  euatoroer  when  Canning 
lived  with  yon  P— He  waa  not,  as  I  know  of.  1 
did  not  know  him  then. 

Waa  theie  any  intrigue  betwixt  Scarrat  and 
ber  P— No  ;  ahe  would  hardly  go  to  the  door 
to  apeak  to  an;  body.  I  believe  ber  quite  dif  • 
Ihreiit  iVom  an  mtrigning  peraon. 

How  long  have  yon  luown  Scarrat  P— I  have 
known  him  abont  a  year  and  a  half. 

Did  you  hear  any  part  of  what  naaaed  before 
Mr.  Alderman  Chitty  P^-l  heard  a  little,  but  did 
not  take  much  obaervation  of  it ;  and  she  talked 
an  low.  1  beard  her  say  two  men  met  her  and 
fobbed  ber  ui  M  oorfielik 

Did  what  you  heard  vary  from  what  you 
iieard  on  Sqwrea'a  trial  P— No,  it  did  not. 

Bacorder,  You  have  heard  the  note-taker 
i^,  yon  aaid  abe  waa  more  full  before  the 
aitting  alderman  than  in  the  account  ahe  had 
given  before;  and  here  you  aay  you  tooklittle 
aotioe  of  it. 

Wini.  I  may  forget  tbiaga.  if  1  laid  ao 
wDy  I  aught  foigal  atnoe. 


J.  Adamton,  I  have  known  E.  Canning 
eleven  or  twelve  yeara,  ever  aince  ahe  waa  big 
enough  to  play  about  her  motber'a  door.  I  am 
one  of  the  persons  that  went  down  to  Enfield- 
V/aah.  1  bad  not  aeen  her  for  three  roontba 
before  that  day.  Bf r.  Wintlebury  and  one 
Scarrat  went  down  with  me ;  the  last  was  a 
stranger  io  me :  w^  were  the  6n\y  men  that 
had  horses.  We  had  been  there  an  boor  and  a 
half.  They  told  me,  I  must  go  back  and  pre- 
vent the  chaise  from  stopping.  I  aaid,  1  took 
the  horse  without  leave,  and  I  would  not  go 
back.    I  took  the  horse  and  went  back. 

Mr.  Morion,  Did  you  tell  Canning  there 
was  hav  in  the  room  ? — Adamton.  I  did  not, 
either  directly  or  indirectly,  from  firrt  to  last ; 
nor  have  I  asked  her  a  qoeation  ainee,  only 
when  we  were  in  the  room.  After  I  had  apoke 
to  the  coachroao  to  make  what  bute  be  cooM, 
they  aaked  me,  if  we  had  taken  any  people 
up  r  I  said,  we  had ;.  and  some  of  the  people 
were  uneasy  to  be  gone.  Then  I  aaked,  what 
aort  of  a  place  ahe  was  confined  in  P  She  said, 
an  odd,  or  a  wild  sort  of  a  place ;  aome  bay, 
and  something  else  which  I  canH  remember :  I 
think  it  waa  a  chimney  in  the  comer. 

Did  you  mention  hay  to  her  ? — I  never  did, 
to  my  knowledge.  I  then  rode  on ;  and  aa  her 
master  Mr.  Lyon  and  olbers  were  going  fiom 
the  ale-honae  to  mother  Wells's,  I  ballooed  to 
them,  ubmI  told  them  what  the  girl  bad  told  me, 
that  is,  that  there  waa  some  bay  in  the  room, 
and  a  fire-place,  or  a  chimney,  1  can't  teU 
which.  When  she  came  down,  I  took  her  out 
of  the  chaise,  and  set  heron  a  dreaaer  ;  abe  aat 
there  aix,  aeven,  or  eight  minutea. 

Did  ahe  make  any  observations  there  P — She 
did  not  Then  we  took  her  into  the  room 
where  they  all  were  (there  wm  a  room  fbll  of 
people ;)  ahe  turned  befsalf  round  by  the  door, 
till  she  came  to  where  Maty  Soutm  sat,  and 
aaid.  That  is  the  woman  that  cut  my  ataya  off. 

Did  any  body  give  her  any  mlelligeiiee 
which  was  Mrs.  Wells  P— I  dare  aay  nobody 
did ;  becaoae  her  master  gave  her  a  very  atrict 
charge  to  take  care  who  ahe  charged. 

Do  you  remember  Mrs.  Wells's  saying  any 
thinff  r— I  do  not  AfW  thia,  abe  waa  carried 
up  the  great  atairs,  and  at  the  bottom,  abe  aaid, 
1  believe  this  is  the  atair-caae.  (Thia  waa  just 
aa  we  came  out  of  the  room.)  We  went  up 
ataira  into  every  room  (I  believe  there  are  four 
of  them.)  She  aaid.  None  of  them  ia  the  room. 
Then  ahe  waa  brought  down  affam,  and  we 
took  her  through  the  kitchen  and  up  the  atain 
into  the  hay-loft.  She  panaed  a  little  before 
she  spoke ;  and  the  firat  word  that  I  remember 
she  said,  waa,  There  ia  more  hay  than  there 
waa  (aa  I  remember)  in  the  room.  Then  1 
cautioned  her  to  be  careful,  and  let  go  her  am, 
and  went  up  towarda  the  hay,  and  fdt  It ;  and 
it  waa  quite  light,  aa  though  it  had  not  kin 
there  a  long  time.  Some  people  sakl,  tbcy 
tbouffht  thm  faadbeen  aome  put  lately  in.  1 
aaid,!  thought  there  waa  not;  far  1  went  romul 
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Ibe  home  to  inak*  obterfaiion,  and  did  not 
tbiDk  tbere  had  been  any  brought  io ;  becauae,  if 
there  had^  there  must  ba?e  been  eome  scattered. 
Then  they  had  got  the  jog  and  baaoo,  aod 
aame  other  things  that  ahe  koew ;  bat^l  can*t 
any  how  ahe  came  to  pitch  upon  them,  becauae 
I  waa  making  obaenrationa  on  the  hay.  I 
walked  then  directly  between  her  and  the  ease- 
meot,  and  turned  round,  and  set  my  hack 
against  the  caaeroent,  and  aaid«  If  you  have 
been  confined  in  this  room  so  long,  you  will  be 
able  to  gi?e  a  very  good  account  of  it,  and  I 
cipect  you  will.  She  said,  That  waa  nailed  up 
when  1  was  here.  What,  boarded  up?  aaid  I. 
No,  aaid  she,  but  I  tried  to  open  it,  and  could 
not.  She  described  fields,  and  a  hill  at  a  dia- 
tanee,  and  some  treea ;  but  the  most  remark- 
able thing  was,  some  houses  to  be  seen  on  the 
left-hand  side  the  lane. 

Are  you  sure  she  said  so?— I  am. 

Are  ydu  aure  she  could  not  see  them  when 
she  spoke?— I  stood  so,  that  I  am  aure  ahe 
could  not,  1  stood  so  betwixt  them  and  her. 
After  the  gentlemen  had  air  looked  out  to  aee 
how  the  description  anawered,  1  asked  her, 
where  she  had  looked  out  to  see  the  Hertford- 
shire coach  ?  She  pointed  to  the  window  which 
waa  boarded  up,  and  said.  That  is  the  wilidow ; 
and  that  also  ia  the  window  that  1  made  my 
escape  out  at 

Did  you  look  to  see  whether  tbere  was  any 
maon  to  think  any  body  bad  got  out  ?— I 
helped  CoUev,  her  uncle,  to  pull  the  boarda 
down.  I  called  all  the  gentlemen  to  see  that 
it  was  not  m  the  same  condition  with  the  reat 
ef  the  things  in  the  room,  with  cobwebs,  as 
ether  places  had.  The  wood  was  fresh  split 
with  driving  a  great  nail  through  it,  and  ap- 
peared aa  fresh  as  it  could  be }  that  is,  the 
cracH  aeemed  quite  fresh. 

Was  the  crack  before  yon  pulled  them  down, 
er  done  by  pulling  them  down  ?— That  was 
before  we  attempted  to  pull  them  down. 

A  Juryman,  Was  it  boarded  all  over  the 
window? — Adamum,  It  was  boarded  like  a 
little  shutter.  It  wm  one  piece  of  wainscot 
that  went  clear  acroas,  and  covered  it  all  pretty 
near  to  the  top.  Theie  was  a  casement  on  the 
lighi^iand  aiae,  and  the  other  aide  had  nothmg 
mit 

By  Mr.  MorUm  (continfied.) 

^  INd  yon  make  any  observations  on  the  out- 
side of  thia  window,  whether  there  waa  the  least 
appearance  of  any  thing,  as  though  any  body 
had  got  out  there?— Colley  and  I  went  out; 
there  we  saw  the  surface  of  the  plaister  was 
aeralehed  off,  and  we  ahewed  it  to  aeveral 

What  were  their  names?— I  don't  know 
them;  but  tbere  were  a  great  many  people 
looked  at  it,  and  the  freah  piecea  of  the  mortar 
eo  the  ground,  then  below  the  window.  Juat 
on  the  edge,  between  the  plaistering  and  bnck* 
work«  it  was  broke. 

Do  yon  remember  seeing  Mr.  Hsgue  and 
Mr.Aldridgethece?— Ido.    Mr.Aldndgeaud 
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I  both  1 
a  little. 

Did  Mr.  Aldridge  aeem  to  ahew  any  disss* 
tisfaction  upon  that  then  ?— -No.  1  observfed  a 
large  piteher  in  the  parlour,  when  we  first  went, 
in.  There  were  six  or  eii;bt  of  us  went  in, 
two-and-two;  and  when  there  was  no  resiatt- 
aoce,  I  <and  Mr.  Colley  went  behind  the  iHiUae.. 

Did  yon  see  a  pitoher  in  the  hay-lott  or 
workshop  ?— I  did. 

Look  at  this  piteher;  do  you  know  it?— »I 
suppose  that  is  it,  it  ia  like  it ;  1  saw  it  since  at 
the  mansion- house  before  my  lord-maj^or;  it 
was  broken  as  thn  is. 

Did  yon  carry  the  piteher  there?— -No,  Sir; 

Do  you  know  any  body  that  did  ? — ^No,  J  do 
not 

Did  Canning  make  any  obaervation  en  thn 
piteher,  whether  it  waa,  or  was  not  the  pitrher^ 
that  waa  in  the  room  when  she  was  tbere  ?— I 
did  not  hear  that ;  1  waa  making  observationa 
on  the  hf^  then. 

Cfroaa-ciamined  by  Mr.  Daigr. 

Was  the  door  that  leads  up  into  the  work- 
shop open  or  shut,  when  she  went  into  the 
kitcnen  the  first  time?— -I  leally  cannot  tell. 

When  she  was  gone  from  the  kiteheo  to  thn 
ateir-case  of  the  houae,  what  did  she  say  there  ? 
—She  said  at  the  bottom  of  it,  she  believed 
that  was  it 

How  many  stairs  were  there?— I  cannot 
tell ;  there  is  a  hateh  or  door  on  the  top-atoir.  . 

Upon  your  oath  could  she  not  see  the  wholn 
flight  of  slaira  op  from  the  bottom,  where  shn 
then  stood  ?— -Upon  my  oath,  I  cannot  tell  whe- 
ther she  coukl  or  not. 

Was  that  stair-case  any  thing  like  the  fiew 
little  steps  that  lead  up  into  the  hay-loft?— 
There  ia  a  very  great  ileal  of  difference. 

Did  you  ask  her,  how  she  couM  make  that 
mistake  ?— 1  did ;  and  said.  You  see  yon  waa 
once  mistaken  in  the  atair-case. 

What  waa  thia  in  answer  to  ?— She  had  said. 
That  was  the  comer  where  the  girl  stood  and 
laughed  at  me,  when  my  atoya  were  cut  off; 
which  she  said  afterwards  waa  Virtue  Hall. 

When  you  stand  at  the  bottom  of  the  stairs 
leading  up  into  the  workahop,  don't  you  sen 
there  are  out  few  steps?— I  cannot  tell  whether 
the  steps  are  without  the  door,  or  after  the  door 
iaopen? 

How  tong  was  she  in  the  kitehen  the  second 
time,  before  she  fixed  upon  the  room  she  waa 
confined  in  ?— 1  believe  she  was  led  up  into  thn 
room  directly. 

'  Waa  the  door  open  then,  when  ahe  camn 
ftt>m  the  other  stairs?— I  believe  it  waa,  and 
aome  people  going  up. 

Did  she  say,  when  ahe  waa  in  the  kitchen, 
(pointing  to  the  door)  That  ia  the  door  that 
leads  to  the  room  1  waa  confined  in  ?— I  do  w^ 
remember  that 
.   Who  shook  up  the  hay  ?— I  do  not  know. 

Upon  your  oath,  did  not  you,  when  you  waa 
up  there,  put  your  hand  into  the  hay  ?— Yes  ; 
I  did,  toahew  U  was  light;  i  set  my  foot  upon 
itfirat 
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Wm  Mr.  Ni^b^  Mr.  MMBgB,  md  Mr. 
Bag^ae,  io  the  room  then  ?— I  caDoot  tell  #he-i 
ther  they  were  or  not ;  I  belie? e  tbey  #ere  not. 
Tbey  might  be  all  there.  Or  oone  or  tbeiBi  for 
Aubt  1  koow. 

How  mnch  hay  was  .there  in  the  room  ? — I 
think  there  nvight  be  abool  half  a  load,  or  more ; 
I  cannot  tell  hay  by  the  bulk  of  it. 

How  eameSearrat  and  you  to  toes  op,  which 
should  go  back  to  Canmog?— It  was  an  in- 
different person'  said,  To  end  dispute,  you  had 
Hotter  toss  up.  We  had  some  words  aiflter 
Ibaf}  and  I   went  at  last,  but  against  my 

Ho^  came  you  to  hare  words  after  it  was 
^ecitted  by  Ibtf— Aher  ScarrftI  had  won,  I  said, 
he  was  to  go. 

•  Had  any  liody  observed  at  that  time,  that  she 
bad  not  mentioiieil  any  bay  being  in  the  room  ? 
-*-l  bad  not  heard  any  body  mention  any  thing 
About  it ;  but  when  I  went,  she  told  me  there 
was  soiiie. 

What  did^rou  mean,  wh^n  you  came  back, 
M»  ssyirtg,  We  are  all  ri^ht,  shaking  your  hat? 
*-<5rting  through  the  Wash,  nly  horse  got 
awav  from  me.  (I  believe  1  had  nAy  hat  in 
Bty  hand.)  '' 

Were  yon  rejoiced,  when  She  said  there  was 

Were  you  surprised  ?— No,  Sir. 
Why  did  you  tell  them  there  was  bay  in  it? 
-^Because  she  said  so. 

•  Why  should  you  come  back  to  tell  them  she 
md  thene  was  hay  in  ft,  if  sbehad  never  observ- 
ed there  was  hay  f — I  dooH  remember  any  body 
observed  she  had  not  mentioned  hay. 

Had  you  heard  she  bad  describeiEl  the  parti- 
eulars  of  the  mom  ?— I  bad  never  beard  she 
liad  giren  a  description  of  the  room. 

Then  why  did  you  go  to  Enfield -Wash  ?— 
I  went  with  Mr.  Wintl€6nry  for  company ;  he 
desired  I  would  go  with  hiAi.  The  warrant 
yvas  gone  doV? n  before,  and  we  Went  with  an 
intent  to  meet  them. 

Had  you  been  before  the  sitting  alderman  P 
No,  I  had  not. 

Dill  you  go  down  to  assist  in  taking  Uie  peo- 
ple upP— Idid  not  know  any  body.wottM  be 
taken  up. 

Did  yon  go  down  to  see  whether  the  room 
answered  the  description  P— I  had  not  heard 
her  describe  any. 

_  Do  yon  remember  your  saying  these  woHs, 
What  hay,  BetP-I  don't  remember,  that  I 
ever  mentioned  the  word  hay.  I  remember 
m  said  bay,  and  something  else ;  and  I  said, 

wf  "  ^  ^^^  ^^^  ^^^^  ""®  ■  fire- place. 

Whether,  before  you  put  your  back  td  the 
Window,  had  you  not  heard  she  had  giren  an 
•ccoiint  of  some  particniars  in  the  room  P-  - 
«o,  1  bad  not.  I  did  it  to  see  whether  she 
could  give  an  account  of  the  prospect  or  no. 

Shonid  not  you  think  It  more  advisable  for 
we  ueople  to  be  satisfied  with  the  acooont  she 
£ould  give  of  the  things  in  the  reoin  firatP^ 
Vbe  was  in  the  room. 

VpoQ  your  oath,  did  she  tell  you  there  w«re 
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trees  to  b«  seen  out  of  the  \ 
did,  upon  «iy  oatll. 

Where  did  she  stand  th«iP-4Mia  wii  jMt 
by  the  casement. 

Did  you  fill  the  window  so  that  she  ooM 
not  possibly  see  trees?— I  stood  sooenr  fa«rt 
that  I  believe  she  could  not  see  out  at  the 
window. 

Are  you  sure  she  could  not  see  trees  P—1  be- 
lieve she  could  not. 

Were  vou  dose  to  the  window  ?— No,  not 
dose  to  that,  but  dose  before  her ;  which  I 
think  would  answer  the  end,  to  prevent  her 
looking  out,  better. 

How  far  was  she  from  the  window  P— She 
might  be  two  yards  from  it,  aad  I  a  yard  and  a 
halfl 

Was  the  window  boarded  P^It  was  not  I 
asked  her  the  question ;  she  said,  it  had  not 
been  boariled  up. 

Did  yon  ever  see  a  window  in  the  oooatry, 
where  there  have  been  no  bills  to  be  seen  out 
of  it?— Yes,  I  have,  upon  the  sea-eoasts. 

How  long  bad  she  been  in  the  rooas  belbro 
you  tried  this  experiment  ?-*« About  fivo  orniv 
minutee. 

Had  she  not  time  enough  to  loek  oat  there  P 
•*-IdonU  think  she  had. 

By  Mr.  Morion* 


When  did  you  hear  she  was  i 
I  never  heard  she  was,  till  the  aigtit  before  we 
went  down. 

Did  you  gO"  down  volantsrilv,  as  a  friend  of 
the  gin,  or  upon  request  f — No ;  it  was  apoa 
the  request  of^  Mr.  Wintlebury,  and  otbera.  I 
was  just  come  ofi^a  journey,  and  took  a  ftiead'to 
horse  without  leave. 

Did  yoo  tdl  Mr.  Lyon  there  was  a  ftro* 
place  or  chimney,  as  well  as  hayf^-^Yea,  1 
mentioned  both  to  him. 

Did  Mr.  Lyon  hear  year  observatiens  oa  the 
hay  ?— No;  he  then  was  engaged  in  the  right* 
baud  corner  of  the  room ;  there  tbey  had  got 
the  jug,  a  baaon,  and  tobacco* mould. 

Supposing  she  oould  wet  the  trees,  oeaM  she 
see  the  houses  on  the  left- hand  side  the  way  P 
— -No ;  them  she  conM  not  see,  tiH  we  looked. 

What  is  the  character  of  fiMaabeth  CaaniBg  P 
— I  never  heard  a  bad  character  of  her  belopa 
this  in  my  Kfe.  I  always  todkod  sqpoa  her  to 
be  a  girl  of  a  good  character. 

By  Baron  L$gge. 

At  the  time  you  stood  there,  and  asked  what 
oould  be  seen  oat  of  the  window,  aad  she  said 
trees,  and  hills  at  a  distsnce,  did  she  tell  yea 
what  was  betwixt  the  trees  and  the  window  N«» 
I  don't  remember  any  thing  she  said  besides. 

Did  she  mention  any  foot- way  near  tbeve  ? 
-^No,  not  as  1  remember. 

Were  the  boards  pufled  down  from  the  win- 
dow before  the  girl  came  there,  or  alter  P*^ 
They  were  not'ptdied  down  till  afier  she  eaeie. 
I  asked  her,  which  was  the  Window  4froni 
whence  she  bed  se«Ni  the  ftertfbrdsliire  eoaeb  P 
ShiaMid,  t%at;  andfotetailto^'it^  nnntasM, 
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lief •  M  wWlher  wetttno  Ae  rowl  ooi  «t  it 
or  not :  tlMo  I  wtotr  to^  fiuH  tbc  board  down, 
ud  tbo  noil  who  soid  hvmM  bcr  onolo  htlpod ; 
w  Wfoiched  itoff. 

Oosld  yo»have  Mm  tbo  Hertfordabiro  ooocb 
{[0  by  00  the  board  was  tboo  up  ?<— >!  mii^bt,  as 
It  woo  ligfbt  Of er  the  board,  bad  I  looked  over 
it. 

Were  there  any  cnwks  big^  enough  in  the 
board  to  k)ok  through?— 1  oannot  say  there 


SuthertoH  Bakltr  sworn . 

hakkr.    1  lire  at  Aldermanbury  Poslem, 
I  was   applied    to  on  the  SOth  of  January, 
day   after  Elizabeth  Canning's  comrng 

BO,  to  come  to  her.  I  attended  her,  and 
found  her  in  a  very  low  and  weak  condition. 
She  was  so  extremely  low,  that  I  could  scarcely 
hear  her  speak.  She  was  in  bed,  with  cold 
damoDy  sweats  upon  her.  She  complained  of 
being  very  faint  and  sick  at  times,  with  a  pain 
in  bar  bowels ;  and  complained  of  baring  been 
oestiveall  the  time  of  her  confinenaeot.  I  or- 
dered her  a  purging  medicine ;  but  her  stomach 
was  too  weak,  and  could  not  bear  the  medicine 
she  look.  Finding  that,  1  ordered  a  glister  to 
be  administered  on  the  SOth  in  tlie  erenmg/ 

Mr.  ^erer.  Did  they  give  it  her  ? — Bakltr. 
They  did,  I  think.  I  alsourdered  opening  me- 
dicines the  same  day.  She  bad  no  more  medi- 
cinea  till  the  Sd  of  February :  then  I  ordered 
another  glyster,  that  had  some  little  effect,  and 
brought  away  some  small  quantity,  bnt  did  not 
ansaer  ttie  end.  I  ordered  her  another  on  the 
5tti,  thai  bud  no  elect  at  OM.  She  continned 
still  bad.  Dr.  £aton  was  sent  lor  upon  the  Olh. 
He  wrote  proper  prescriptions  for  her  for  14 
days. 

How  long  was  she  before  she  had  her  health 
tolerably  ?— He  prescribed  diuretic  medicines 
and  gentle  cathartics ;  and  after  a  fortnight  he 
did  not  oome  past  three  or  fonr  days,  and  she 
was  tolerably  well  in  about  a  month.  Her  face 
appeared  very  wan.  Her  face  used  to  be  of  a 
leroaifcatile  red  complexion;  but  beroofoor 
w»B  quite  ffone,  and  her  arms  of  a  Itvid  ooloar, 
apetled.     1  had  known  her  some  years. 

Had  you  ever  attended  her  with  medicines 
beAire  ibfn  ?— No,  never. 

How  came  she  to  go  to  EnBeU,  when  the 
gtysters  liad  not  had  the  ^eet  ? — 1  tbooglvt  the 
was  very  unable  to  bear  it,  and  wondered  that 
dbe  did :  I  thought  K  exttpmel  v  imprtt  per.  I 
<iou|i(tit  idle  coum  not  bearibe  tstigne. 

What  may  yoo  imagine  those  symptoms  you 
mm  upon  her  to  be  owtiig  to?-  4  'don*t  know 
llMt:  abe  was  very  mudi  emaciated  and 
wasted,  «fron  WliatiAie  was  when  I  sawlierbe- 
Vsre. 

I>o  yoa  tMnk  ibe  eovftnement  yon  have 
beard  ftf"  ^roidd  not  occasion  h?— "^  be  sure, 
by  living  ii|ron  What  she  say*,  she  tnost  be  very 
much  wasted.  Dr.  Eaton  was  edVMI  in,  he- 
Hiey  tbougfu  ber  in  a  ^ry  dangerous 

4betqppeai«Me  tif  Iwr  «t^dMe€iM  fbat 


3foii  saw  her,  was  there  aay  appearaneo  of  her 
having  been  in  a  sahvaliiw  ?— She  was  very 
much  emaciated  and  wasted,  to  be  sure ;  but  I 
never  did  see  a  pcrsoa  as  soon  as  they  came 
ont  of  a  salivation  in  my  life|  or  attended  ooa 
in  it. 

Had  she  any  appearance  of  a  woman  tbal 
had  been  brougbt-to-bed  P— She  looked  like  a 
person  half-starved,  in  a  weak,  wasitng^  de» 
caying  way  :  but  what  was  the  oause  ot  it/  I 
do  not  know. 

Cross-examined  by  Mr.  WiUei. 

When  she  complained  she  had  no  stool,  wb«t 
did  she  say  about  makingwater?  —I  believeshe 
did  not  make  water  till  the  doctor  had  attended 
her,  which  was  not  till  the  sixth  day»  by  giving 
her  diuretics. 

How  long  did  she  say  she  had  been  without 
a  stool  ? — She  said, she  had  not  bad  any  during 
the  time  of  her  cooBnement;  but  did  not  say 
she  had  not  made  water. 

Did  she  say  she  had  made  water  ?— I  do  ool 
remember  she  said  she  had  made  water. 

Mr.  Morion.  Do  you  believe,  that  a  pevsoii 
that  is  half  starved  is  not  so  fat  as  a  person  thai 
is  full  fed?-T£oJSc/cr.  No,  to  he  sure.  Sir,  b^ 
canoot 

Mr,  WilUi.  What  colour  were  her  ol^ls?— 
Bakltr,  Her  arms  were  black  and  livid,  and 
her  nails  looked  of  a  sort  of  a  blueisb  cast* 
Dr.  Eaton  sworn. 

Ih.  Eaton.  I  am  a  physician.  The  first  of 
n^  att(tt4i«g  Elffzi^th  Canning  was  at  her 
mother'a  request,  on  the  6th  oi'  Febroanr: 
hearing  it  was  a  compassionate  case,  I  attended 
her.  1  Ibund  her  in  a  very  weak  condittou, 
and  was  very  a|>prebensive  she  would  die :  sbu 
appeared  to  me  to  be  in  very  great  danger  lor  a 
few  daya.  She  oomplainod  of  colics  and  paSna 
in  her  bowels,  and  could  scarce  keep  any  thing 
•upon  her  stomach.  I  cannot  nay  lAie  entirely 
kept  her  bed.    She  took  a  tiule  cbickeu  brotb. 

Mr.  WillUmi  Did  yon  see  suy  signs  of  an 
imposture  f— Dr.  Eaion.  No,  1  saW  none  m 
aM. 

Had  you  beard  abe  had  been  away  from  ber 
friends  ?— I  had.    I  was  very  full  of  business  j 
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only  attended  to  her :  I  did  not  ask  qo 
ftout  her  coufinemeat    I  found  she  wi 


qoostmna 


tive  to  a  v»ery  great  degree.  She  bad  bad  one 
Hiool  before*  1  came,  i  hsppened  to  see  the 
apotbecsry,  and  be  was  relating  tbis  esse  to 
me:  foe  was  saying  ndiat  tie  intended  to  gist 
her.  I  said,  mild  «liinga,  after  so  long  fopting, 
would  bo  betset ;  and  tie  gave  ft  her,  and  it  had 
had  some  effect.  It  was  seven  or  eight  daya 
More  thedaoger began  to  be  over. 

Howilongdid  you  attmtl  her  ?^1  attended  bet 
from  the  eSi  to  the  fiOth  «if  February,  the  90tb 
included,  every  day ;  and  after  that  every  other 
day,  for  a  few  days ;  the  last  time  was  on  tba 
4tb  of  Mar0h :  wtien  she  was  wi^  enoogli  to  go 
abroad  in  the  neighbourhood ;  and  I  believa 
she  badlbeeu  abroad  a  day  or  two  before^tbad. 

iflav<e  younotlmd  olgeds  under  ycmr<oaM  ia 
filivattiiD#?-44iai«. 
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Whether  that  does  not  leave  very  remark- 
able ay  iii|itomaui  the  mouth,  throat,  and  breath  ? 
—Yes ;  it  does  for  some  time  after. 

Was  there  the  least  symptom  of  thisP— 
Oh !  DOtbing  like  it,  Dothing  like  it,  I'll  assure 
oo,  nothing  like  it  in  the  world :  it  was  nothing 
'le  coming  ont  of  a  salivation. 

Did  you  observe  her  arms  or  legs  f — I  did 
aot  take  so  much  notice  of  them. 

If  you  had  nut  been  told  the  real  case,  what 
should  you  have  imagined  it  to  have  been  ?— 
I  can't  but  say,  the  case  corresponded  with  a 
person  that  had  suffered  hunger,  thirst,  and 
cold,  and  great  hardship. 

Cross-examined  by  Mr.  Davy, 

lOid  you  observe  her  hands  and  legs  ? — ^No- 
body desired  me  to  take  notice  of  her  hands 

When  had  she  her  6 rst  evacuation  ? — She 
liad  the  first,  the  day. before  I  came,  which  was 
the  6th;  then  1  heard  that  she  bsd  had  one  the 
day  before;  and  I  believe  she  had  the  next  day 
after. 

Was  there  an:f  difficulty  after  that?— There 
was;  and  medicines  ordered  pretty  commonly, 
to  the  )Oth.  I  gave  her  diuretics  a  pretty 
deal. 

Had  you  an V  conversation  with  her  P— I  had 
none  at  all.  I  was  very  full  of  business  at 
that  time,  and  I  did  my  busiDess  as  well  as  i 
could. 

Did  voa  examine  any  outward  appear- 
MoeP— No,  I  did  not.  lliey  complained  she 
bad  too  little  evacQation  by  urine. 

How  was  her  pulse  P—She  had  a  singular 
pvlse:  1  was  aftaid  of  her  falling  into  a  fever, 
«Bd  I  ordered  that  which  was  material  for  a 

Had  you  never  a  pataeot  in  this  oonditkin  be- 
fore ?— Many . 

Did  all  their  disorders  proceed  from  hunger, 
thurst,  and  ooldP-^-No.  8he  was  weak  and 
•nadated,  and  her  stomach  weak.  When  we 
prescribe  for  a  person,  we  attend  to  all  the  cir- 
comstanoes,  and  ask  all  the  4|ue8tk>ns  neces- 
sary to  let  us  into  the  concomitant  symptoms. 
I  formed  my  opinion  from  what  I  found,  a  low, 
fashing  pulse,  and  flutterinff.  Every  thing 
eerresponded  to  what  they  said;  and  tberdiire 
I  had  no  reason  to  disbelieve  the  story. 

Whether  all  the  symptoms  you  observed  in 
the  defendant,  might  not  arise  from  another 
cause  than  that  wmch  is  now  assigned  P— I'll 
give  you  the  b    '  .     -  .    .  - 

might  possibly  in  part 
and  it  might  not. 

May  not  a  pcrsoo  be  reduced  to  alow  state 
by  a  fover P— To  be  aure,  they  may:  if  I  am 
sent  for  to  a  patient,  and  they  tell  me  they  have 
sollered  with  hunger  or  thiist,  i  never  doubt 
it. 

TbatisnotthequestMn:  is  it  not  possible  a 
persDumay  be  reduced  to  the  cooditkm  ahe  was. 


by  some  other  ailment  P— I  think  it  is  possiblt 

Might  not  she  be  in  the  condition  yoa  sa< 

her,  and  yet  her  whole  story  a  great  lyeP- 


All  I  can  say,  it  m^  proceed  Iroai  another 
leave  to  mention  one 


can  say,  it  mMt  | 
i:  but  I  must  hqf 
thuig,aDd  that  ia,  it  amy  proceed  from  another 
cauae,  as  when  in  a  fever  a  person's  slomacb  in 
taken  away,  then  that  canse  of  hnnger  cones 
not  by  force,  but  because  they  ean't  eat ;  but 
the  consequence  was  such,  it  must  proceed 


from  her  having  lost  her  appetite  some  way  or 
■       *  •  te  byn 

poe.    It  is  plain  she  bad 
for  some  time. 


other. 

fever,  or  bjr  force. 


A  person  mav  lose  tneir  appetite     ^ 

It  is  plain  she  had  not  cut 


If  they  had  not  told  you  that  this  giri  had 
been  half-starved,  and  kept  from  mea^  drink, 
and  exposed  to  cold,  should  you  have  cdn- 
eluded,  upon  your  own  observations,  that  sbn 
had  been  so  used  P— I  should  have  condnded 
she  had  either  by  distemper  lost  her  appetite, 
or  by  some  other  accident. 

By  Mr.  Nares. 

Is  it  possible  for  one  to  live  twenty*eigbt 
dsys  without  any  more  subsistence  than  abe 
mentions  P— There  is  no  doubt  of  the  possibi- 
lity of  a  person's  subsisting  twenty-eight  days, 
as  in  this  case. 

Did  you  observe  tbe  defendant's  earP— 
There  was  a  disorder  behind  her  ear.  After  I 
bad  attended  her  seven  or  eight  days,  the  anr- 
geon  was  taken  ill,  and  they  had  not  mentioiied 
that  to  me  till  then ;  upon  which  I  looked  upon 
it:  it  had  inflamed  her  face,  and  ihreatened  it 
something  like  a  St.  Anihooy's  fire,  and  I  or- 
dered a  fomentation  lor  it. 

What  migbt  cause  it  to  be  so  bad  P — I  take 


it,  her  bad  habit  of  body,  concurring  with  this 
acre  upon  her  ear,  occasioned  that  li£e  aSl.  An- 
tbony'a  fire  upon  her  face. 

Mr.  Jlfor^on.  We  are  now  coming  to  En* 
fiekl-Wash. 

Robert  Beait  sworn. 

JBsaZi.  J  was  ill  last  Christmas  waa  twelve- 
month.  I  attend  8umford-Hill  tumjiike  in 
Tottenham  read,  towarda  Enfield,  betwixt  Tot- 
tenham and  London :  about  the  middle  of  Fe- 
bruary I  heard  of  this  story,  about  a  girl  being 
forced  away  from  her  friends  near  Moorfidds, 
to  a  bad  house  at  Eufleld- Wash,  and  had  besn 
kept  there  a  month  on  a  piteher  of  water  and 
some  moukly  crusts. 

Mr.  JIforfoii.  How  did  you  hear  of  it?— 
Beali,    My  little  children,  about  eight  or  i ' 


years  old.  Brought  the  account  from  pchod.  1 
said,  upon  bearing  thia,  I  believed  I  was  at  tbe 
gate  wiien  the  poor  giri  came  by. 

Give  an  account  of  what  you  saw.— About 
tbe  fore-end  of  January,  I  waa  standing  at  the 
^te  between  ten  and  eleven,  or  near  Aven  al 
night;  it  was  a  very  calm  still  night ;  I  beard 
aomething  of  a  sobbing,  crying  voice ;  it  eama 
from  towarda  Newington,  going  towarda  Tot- 
tenham; and  first  I  saw  nobody;  I  atnodstill; 
it  came  nearer  me. 

How  far  off  do  you  imagine  it  to  be,  when 
you  heard  the  aobbing  at  first  P— It  nay  be 
two  or  three  hundred  yards.    At  Inrt  I  pt 


025] 


for  frqfid  and  Corrupt  Pevjury.  A.  D.  1754.  [5S6 


ceifcd  there  were  more  then  one.  As  they 
came  near,  I  sew  there  were  two  iDea,  end  e 
jwmg  persoo,  seemiDgly  by  her  Toioe.  I  had 
a  Urge  candle  bnrning  (the  stile  is  at  the  end  of 
the  turapike  over  the  way).  As  soon  as  they 
got  up  to  the  liffbt,  I  saw  them  more  plain. 
One  man  was  tidier  than  the  other.  They 
went  towards  the  stile;  one,  the  foremost,  be- 
gan to  savy  Come  along,  yon  bitch,  you  are 
drank  ;  that  was  said  when  the  candle  began 
to  shine  n|)on  them.  I  put  myself  a  little  iar- 
ther  out  without-side  the  posts,  that  they  might 
see  me.  The  woman  seemed  not  witling  to  go 
along  with  Ihem,  by  her  crying  and  sobbing, 
but  nerer  spoke  a  word.  The  man  behind 
made  a  sort  of  a  laugh,  and  said,  Damn  the 
bitch,  how  drUnk  she  is !  When  they  came  up 
to  the  stile,  the  tall  one  got  over  firrt,  and  the 
hindmost  lifted  her  over  by  either  one  leg  or 
both  legs ;  she  came  down  upright  on  the  other 
side;  then  she  bung  back,. and  fell  on  her 
,  breech  upon  the  step,  x  and  cried  bitterly.  J 
thought  nbe  would  ifo  no  farther.  As  I  tbonirbt 
they  could  see  me,  1  ezfiected  she  would  have 
said  auroethinif  to  me;  but  »he  did  not  speak  a 
word.  He  before  plucked  her  up  by  the  hands 
at  full  length,  and  said.  Damn  you,  you  bitch, 
come  alonif,  you  are  drunk ;  the  other  came 
on  the  other  side  uf  her,  and  they  went  away 
together;  he  laughed,  and  saiff.  Damn  the 
bitch,  how  drutik  she  is !  he  that  came  over 
last  jostled  her  along.  1  conid  see  fhem  some 
way  afker  they  got  o?er  the  stile.  One  of  them 
never  let  go  her  hand  all  the  time  1  saw  them. 

From  what  you  heard,  did  you  think  that 
she  was  a  person  in  distress? — I  did ;  she  burst 
out  a -fresh  with  -sobbing,  going  off.  They 
were  out  of  my  sight  presently. 

Did  you  see  her  face? — I  can't  say  I  did  :  I 
might  see  one  side  of  her  face. 

How  was  she  dressed  ?-- She  had  something 
of  light*eoloured  clothes  on. 

About  what  size? — She  did  not  seem  to  be 
tall;  thev  both  of  them  stood  above  her. 

Had  the  two  men  great  coats  on? — I  can't 
lell  whether  they  had  or  not. 

What'  reason  have  yon  to  believe  this  was 
the  beginning  of  January  ? — I  think  it  was,  to 
the  b^  of  mv  knowled^.  I  was  not  well 
then  :  1  attenoed  some  nights  for  my  partner, 
and  fell  ill  about  three  weeks  afker ;  and  from 
that,  when  1  came  to  recollect  it,  I  thought  it 
was  about  the  beffinningf  of  January. 

Do  you  know  Moses  Holtoway  ? — I  do.      , 

Was  he  well  or  ill  then  ?— I  don't  know 
whether  he  was  well  or  not.  Sometimes  I 
have  done  duty  for  him,  and  he  for  me. 

Recorder.  Are  you  sure  it  was  the  begiu' 
ning  of  January  ? — Beals.  I  really  believe  it 
was. 

Mr.  Morton.  Why  did  you  net  attempt  to 
give  her  your  assistance  ? — Beah,  There  were 
two  men  with  her,  and'  we  are  fearful  in  onr 
imsiness;  except  they  ask  us  any  questions, 
we  never  meddle  wiih  such  ;  and  I  was  then 
'Abne. 

Mr.  MorUm.  When  did  yon  |;ive  ioferma- 
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tion  of  what  yoa  heard  and  saw  ?^Bsa(r.  I 
never  did  till  about  six  weeks  afler.  At  first,  I 
thought  it  might  have  been  oae  of  the  men's 
wives,  or  sister,  or  some  drunken  girl. 

Mr.  Motion.  Is  it  a  common  thing  to  see  a 
drunken  woman  along  with  two  men  ?*— Beolr. 
I  never  saw  one  so  particular  as  this. 

Cross-examined  by  Mr.  Willee. 

When  was  yon  first  taken  ill?—It  was  in 
the  be^nning  of  February,  i  was  much  troa* 
Med  with  the  rheumatism. 

Do  yon  always  attend  your  duty  ?— Some- 
times 1  do,  and  sometimes  I  do  not 

How  far  is  your  turnpike  from  Moorfleldsf 
— It  is  about  three  miles. 

How  fkr  is  it  from  Stamford-Hill  turnpike  to 
Enfield-Wash?— Itis  seven  miles. 

Is  it  possible  for  a  woman  to  walk  to^  or  be 
carried  by  two  men  from  your  turnpike  to  En- 
field-Wash  in  a  quarter  of  an  hour  r-^No,  Sir, 
il  is  not  possible. 

Was  she  walking  on  her  ftetf— She  was^ 
and  went  pretty  fast. 

Did  yon  imagine  she  was  in  a  fit  of  eonvuT* 
skms  ?— No,  Sir,  I  took  her  to  be  in  liquor. 

Was  you  near  enough  for  her  to  have  seen 
you? — ^1  was. 

What  did  the  men  say?— One  said,  Come 
along,  yoo  bitch,  you  are  drunk ;  and  the  other 
said.  How  drank  the  bitch  is  1 

What  was  the  colour  of  her  gown  ?— It  was 
a  lightbh  one,' it  looked  so. 

Had  she  a  gown  on  ?— 1  think  she  had,  1 
durst  to  say  she  bad,  or  else  I  should  hava 
taken  more  notice  of  it. 

Did  she  keep  crying  all  the  time  ?— She  did. 

Wa8itcryin8[  or  screaming  ?— It  was  only 
sobbing  and  orymg. 

Was  she  near  enough  that  she  might  hava 
cried  out  to  you  for  help  ?— Yes,  that  she  waa. 

How  came  yon  not  to  lell  diis  to  any  of 
your  neighbours  before?— I  did  not,  till  I  men- 
tioned it  to  my  children  innocently,  not  think- 
ingto  hear  any  thing  more  of  it. 

Was  it  a  dark  or  light  night  ?-• It  waa  a  dark 
night. 

CouM  yon  distingnisb  whether  she  had  a  hat 
or  bonnet  on  ? — I  can't  say  what,  she  had  soma* 
thing  on  her  head. 

Had  she  a  cap  on  her  head  ?— I  can*t  smt 
whether  she  had  or  not;  I  believe  she  had; 
she  appeared  to  be  a  young  penon  with  light- 
oolouml  dothes  on. 

Had  shean^Mron  on?— I  don't  remember, 
whether  she  had  or  not;  1  nther  believa  she 
bad. 

Don't  you  keep  Christmas  ?— Yes,  Sir. 

Don't  yon  know  New-year'a  day?— Wt 
don't  keep  that 

Were  yon  garnished  out  on  this  dav  with 
roaemary,  or  an  orange  on  a  skewer  r—Wc 
don't  do  no  such  thin^ . 

Is  it  not  a  custom  m  your  parish,  on  New- 
year's  day,  to  wish  one  another  a  happy  New- 
year?— Yes,  Sir,  it  la. 

Do  yon  remember  this  monimg  yea  hid 
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Irislied  mry  of  y^r  BcigMnvm  sovsb  ?-^«,  I 
lo  not:  indcMi  I  doa*i rtmeMibtr  wfait  day  k 


Doo't  you  roveinlitr  oay  thinsr  to  dutiognbh 
Ihit  to  bo  New.y eor**  day  ?— No,  I  do  oot ;  I 
iMido  no  remark  at  all,  boilig  tory  ill  at  the 
time^ 

By  Mr.  Morton, 

Do  you  remember  at  what  lime  you  btgrun 
to  attend  tbe  taropike?— Mine  began  on  the 
Sunday  in  the  et ening,  when  we  come  in  our 
turns ;  bat  we  often  come  out  of  turn. 

Was  there  any  moon? — I  am  sure  there  was 
•o  moon,  aod  a  very  still  night,  and  it  rained  a 
liUle. 

Mr.  WUIm,  How  far  may  your  road  be  Of  er  ? 
'"iBeals.  It  is  about  eight  or  ten  yards  over. 

Mr.  Morton,  Did  you  see  her  go  any  part 
'  of  the  way  without  a  omu  holding  bar  by  the 
band  f^^Beals.  No,  i  did  not. 

Mr.  Morton.    My  lord,  I  only  nantion  this 

m  tiMORrataanial ".  graait  me  Hbft  woman  was 

'  at  this  turnpike.  Til  not  <oatl  aootker  wilncas. 

We  wt  now  g^iaig  to  call  u  persstt  tlwt  saw  a 

persaa  4a  Ike  aitaatiau  that  Caittuog  retaraad 

4B4Kl4b«d0lh. 

Z^osioi  Bennet  sworn, 

.Beimel.  I  Nf«  at  finMd,  at  tba  «eD*ni]e 
•tone :  1  was  eomiag  home  from  ny  «lMp 
HMr  Mr*.  Wetts^s  house,  on  the  ^mh  of  Janu- 
ary 1753  ;  between  -her  kouae  and  ihe  tan-mile 
ktooei  botwean  Ifotir  and  fire  in  ihe  «ftaraaoo, 
tlm«  was  a  -mlaeraWe  poor  wreteh  4o  look  to, 
in  the  grarel-pit  gate-way,  a  ipv«-«ere  fieU 
•tiaar  the  ten-Wile  stone,  lietwim  two  little 
tNPOsas,  lUcbard  Wright's  4md  widow  Jonge's. 

Mr.  Nara.  .  Describe  bar  SK^mt^^^Betmet, 
<Nie  had  tfeHber  gown,  uorstoj^,  adr  «ap  nor 
•kiat  on,  -ototy  a  ragged  dirty  tkiag,  a  half-haiyi- 
4iefoMef  IMm,  aaU  ^a  bit  «f  sooBathiag  that 
•vaarti^d  dowtt  below  ^hm  w^ist,  and  no  apron 
^Ob,  «nd  her  iMHids  kty  »before  4ier :  she  was 
coming  in  at  tbat^fii^-acre  field  gate- way. 

tiowlkr  li  this  boyoMl  the  4an^mile  atone  ? 

—It  is  but  the  breadth  of  the  fire-acre  field, 

HM^t^wnfy «r  thirty  pole  on  the  :other  side,  and 

ikaat «  qmr^tr  of  a  aiile  on  this  aide  Mrs. 

Wells's.     She  asked  methewaytoliondon; 

€ilalil  4ier ;  4be  aaid  ^a  waS'aflHgbted  by  the 

IMitehi  <deg.     I  bid  iiOr tOM  «» tbe  right-baml, 

<iMd:tbeii  on  tkc'^eft,  aad  Ifaait  wojski  btiDg  bar 

to  London.    She  was  goiof^  lo'turo  out «f  tbe 

•  igtaat  foad'iato'tbe-fbot'Miay. 

^  «WhfeMibodtBfis  the  ^aanaris  <boiiaef?«-Tbat 

is  a  little  farther  nearer  London. 

'  Whitb  *^8y  tdid  #be  coase?—!    aan^  tell 

•which  ^my  ibeeame ;  .1  aivw^hrr  first  rooming 

In  there ;  but  she  went  for  Loatton  :  if  abe  had 

%llt  sp«lce<«o  iM!e,tahe  ^ouM  iiase  gaae  the 

•wrmigifHiy<lbr«Laadon. 

How  far  was  she  froav'tbeitaaoer's  thooaa? 
-*«^e'>was  'a^outykatf  a-oMMeriOf  la  tnile 
•fHHiilt. 

.     Uow  came  you  to  know abis^aa  tbe^SM  of 
WtoMV  M«0l>^«'40th'i*f  ^Uaanaryi  (which 


was  the  day  .after  Itnrt  her)at 
about  taking  my  aoa  afpreatice :  i  mat  biaa 
accord  ing  to  appointatient  aa  ihe  neat  4lay, 
which  was  on  a  Wednesday^at  Wahham-Ciaai, 
in  order  to  put  my  aoa  oat  appreatice,  bat  we 
did  aot  agree ;  and  the  dav  after,  which  was 
on  a  Thursday,  I  came  to  Laiidoii ;  and  oa  tbe 
Friday,  wWich  was  the  aezt  day,  I  met  Mm. 
Ksmpstoo  near  the  ten -mile  atoae,  coming  k^ 
this  very  gatO'^way ;  she  told  me  what  had 
hafipened  at  Mrs.  Wells's  ;  tfaea  J  said,  J  will 
bo  ttanged  if  1  did  aot  oMet  Ike  ycimg  wanna 
near   Uiis  idaoe,   aad   toM  her  the  way  to 


Cross-examined  by  Mr.  G^ieoyne. 

Which  way  was  she  goiog?— Out  of  tha 
high  road  into  ihe  fielda. 

Where  did  you  gather  op  the  word  *  half* 
handkerchief,'  upon  your  oath  ?— I  nercr 
gathered  it  up  at  all ;  it  is  what  1  said  at  fint» 
and  always  look  it  so. 

How  «fo  you  know  abe  had  no  atays  on  ?— I 
saw  ber  shift-sleeres,  aod  she  had  aogowo  on. 

Whieb  way  was  she  coming  from  F — I  can't 
tell  that ;  she  met  tne  just  coming  tn  at  the 
gate-wav. 

Which  is  aearoBt  London,  that  gate-aray  or 
the  tanner's  house? — ^IVie  tanner's  bouse  is. 

Which  w«ay  did  ^ou  direct  berf-^1  dkeded 
her  in  the  foot-wny  br  the  road- side. 

Where  was  you  me  day  the  peqple  were 
taken  im?— That  rery  di^  I  was  at  Hodsdoe, 
at  Mr.  Pierce'a,  lo>pat  my  son  apprentice  lo  a 
hatcher. 

David  D^er  sworn. 

JD.  Dyar.  I  lire  at  Eefield-Wash,  aboot  a 
quarter  of  a  mile  on  this  aiiie  asotber  Wctts^, 
riglbt  against  tbe  ten -mile  «tooe.  J  wyas  at  my 
door  three  erenin^B  before  Mia.  Wells  aod  ber 
Aaatly  svero  ttaken  ^p;  I  was  ohoppiag  aomc 
rotten  bushes ;  aboiitibur  in  the  ereniag  J  sasr 
a  poor  djstrassrd  oreatore  come  by  me  oat  of 
tbecommaniield,  firam  Mrs.  WeUs's^aid,  lac 
Loadon. 

Mr.  Nara,  Describe  bow  abe  eras  diesaad. 
— *D.  I^er.  U|ioo  sny  amrd,  *i  can't.gire  any 
'Soeoantof  ber^Uithing;  she  had  a  tbiagtiad 
orer  bar  head  like  a  white  iiandkercbiet^  with 
iier-faanda  before  her ;  abe  walked  very  weakly. 
She  wasa^sbortiibsort'ofa  woman,  and  hadia 
-shortish  sort  of  a  tbiag  aboat  ber,*  it  tlidaot 
come  very  low  about  b^.  >i  looked  at  herfoce 
,as  she  came  by  me:  I  said,  Sweetfaeart,  do 
^mi  want 'a  husband?  She  did  not  speak 
toaae. 

Hovv»aaon  sHertbis  .did  -you  met  her  lafain? 
^^It )wa» a  aansklesable -time* after. that;  when 
iJ«asr  ber,  J  4o4k  ber  to4>e.tfae  aaase ;  Avkenrl 
saw  ber,  f  belie'  ed  her  to  be  the  same.         ' 

H3taad4ip,iftltsubelli  Canning.     Itfok  apoa 
'4wr,iatkit  the  same  iperson?  -*i  hare  aeeo  tier 
tibeiwiat'tbat  ttme»and  this;  ibis  i»ihe>yoaag 
■woman,!  I  think,* ihatpasaad  by  meat  the  gate- . 
ssay  ;  d  do  belief e'tbisss«be. 

Have  you  seen  the  place  she  got  out«tt|  mi 
Mn.iWallieftf-4Jibaf»aany4i4aM. 
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Mif  ht  she  come  that  waj  from  her  boasei 
where  ycm  met  with  her  ? — Yea,  she  might, 
from  either  the  back  or  fore  part  of  her  hoowy 
that  way. 

CroM-examined  by  Mr.  Davy. 

Was  ihe  a  likely  girl  in  the  face^-The  girl 
was  a  likely  girl  tfooagh  to  look  at,  but  her 
clothes  were  not  \  she  looked  as  if  she  wanted 
■ome  victuals. 

You  did  not  mistake  her  for  a  blackmoor  ?— 
No,  I  did  not 

Was  she  not  black  m  the  face?— No,  she 
was  not. 

Was  she  fresh-ootoared?— No,  I  did  not  see 
any  red  in  her  face ;  she  looked  thin  and 
weakly  ;  she  had  not  much  colour. 

Did  she  look  pale  in  the  face  ?•- She  looked 
whitdy. 

Then  she  was  not  red  ?— No. 

Nor  yet  black  N-No. 

Then  she  was  white?— Yes. 

Was  it  pretty  late  at  this  time  ?— It  was  not 
dark ;  I  saw  \ix  face  very  plain. 

Did  you  take  particnlar  notice  of  her  face  ?— 
I  did ;  1  took  particular  notice  of  her,  I  looked 
at  her  very  wishfullv. 

If  she  bad  had  brack  eyes,  should  you  hare 
fdfen  them  ?— Yes,  I  sfaould. 

If  she  had  had  a  bruised  face,  shonM  you 
have  seen  it? — 1  can't  say  whether  she  was  or 
was  not  bruised. 

How  long  did  that  shortish  thing  come  down? 
-^I  can*t  say. 

Did  she  walk  fast  or  alow?-^he  walked 
very  slowly. 

Of  what  colour  were  her  clothes  ?-^I  can't 
say  as  to  that. 

What  was  the  colour  of  that  short  thing  you 
mention  ?— I  can't  sav. 

What  the  colour  or  her  petticoat  ?•-!  can't 

Was  it  a  redone  ?— Indeed,  I  can't  tell. 

Did  you  see  a  coloured  handkerchief,  tied 
over  the  white  handkerchief  on  her  head  ?— I 
«lidnol. 

Are  you  sure  the  prisoner  is  shcf?— I  am 
pretty  sure  ;  I  am  partly  positive;  I  will  not 
ne  punctual. 

You  say,  she  had  her -hands  before  her  ?— 
She  had. 

Had  she  a  pretty  hand  ?— I  did  not  handle 
them ;  they,  were  as  other  people's  are« 

A  white  hand  ?— Yes. 

How  soon  after  this  did  you  see  her  again? 
—I  can't  tell ;  it  was  after  I  heard  there  had 
been  people  taken  up  at  mother  Wells's,  for 
coafiotng  such  a  girl ;  then  J  spoke  of  this. 

Recorder,  How  do  you  live? — Dyer,  I  get 
my  lifing  by  ray  daily  labour. 

Mary  Cobb  sworn. 

M.  OAh.  I  live  in  Silver- street,  at  Edroon- 
loii ;  1  was  goiDS(  home  from  Tanoers-£nd ;  I 
was  io  Ducks- fields,  just  at  the  settiog-in  of 
«lay-kigUi  (as  much  as  I  can  remember)  on  the 
S9th  of  January .    On  a  Monday  nighty  1  met 
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a  person  ;  she  had  a  handkerchief  pinned  over 
her  head,  it  almost  hid  her  face ;  she  had  a 
black  petticoat,  and  an  old  bed-gown  on ;  it 
was  either  a  <|uiited  thing,  or  it  was  a  print«l 
or  flowered  thing ;  the  flowers  seemed  to  be 
fsded.  She  wrapped  her  arms  in  it.  The  first 
sight  I  bad  of  her,  she  was  getting  over  a  stile^ 
and  looked  at  me,  and  made  a  slip,  but  did  not 
fall:  she  cane  up  directly  towards  me,  and 
looked  at  me,  and  1  at  her  :  I  was  afraid,  and 
moved  slowly.  I  turned  about,  as  she  cama 
up  to  me,  and  looked^  at  her :  1  thought  she 
would  have  asked  me  charity  ;  I  put  my  hand 
in  my  pocket,  and  had  no  half- pence.  I  had  ' 
a  mind  to  have  spoke  to  her ;  but  having  no- 
thing to  give  her,  I  did  not  I  perceived  her 
to  have  a  young  face.  She  appeared  to  be  ia 
a  very  wretched,  miserable  condition,  as  ever  I 
saw  a  person  in  all  my  life.  She  walked  creep- 
ing along.  1  coald  not  tell  what  to  make  of  itf^ 
whether  she  was  afraid  of  me,  or  w  hat. 

Mr.  Williatnt.  You  say,  you  bad  a  mind  to 
have  spoke  to  her  ;  what  would  you  have  said  ?  ^ 
— ilf.  Cobb.  I  wanted   to  ask  her,  why  sha 
walked  so? 

How  do  you  recollect  it  was  the  29th  cfif  Ja- 
nuary ?--When  1  heard  the  affair,  it  came  into 
my  head,  that  thia  was  the  person  that  cama 
down  tojusticeTashmaker's;  then  I  heard  it 
was  on  a  Thursday  night  she  got  away,  and 
I  thought  from  that  it  was  impossible ;  but 
when  it  came  to  be  publbhed  in  the  papers,  I 
found  it  to  be  on  the  same  day  of  the  month, 
by  looking  back. 

What  size  did  she  appear  to  be?— Much 
about  a  head  shorter  than  myself. 

Have  you  ever  seen  her  since  ? — No,  I  have 
not. 

Look  at  Elizabeth  Cannmg  uow,  there  she 
stands.— The  size  answers:  I  firmly  believe 
this  to  be  the  same  person,  bv  the  tip  of  her 
nose ;  that  bears  some  resemblance  to  the  per- 
son I  saw. 

Have  yon  any  reason  to  believe  this  is  not 
ihe? — No,  I  have  not. 

Cross-examined  by  Mr.  WiUeB. 

How  many  fields  are  there,  called  Ducks- 
fields  ?— There  are  three  of  them. 

How  far  is  that  part  of  the  foot-  way,  wher^ 
you  met  this  strange  creature,  from  the  great 
road  ?— There  is  nothing  but  a  ditch  parU  it. 

What  time  does  the  day  shut  in  on  the  39th 
of  January  ?— I  can't  say  I  have  made  remarks 
on  that. 

Where  were  you  going  to  ?— To  my  own 
house. 

What  time  was  it  when  you  came  home  ?— > 
Then  the  children  hsd  lighted  a  candle. 

Where  had  you  been  ?— I  bad  been  at  Tan,* 
ner'S'End  to  Mrs.  Carter's  house,  to  carry 
home  a  child's  vest  that  I  had  made. 

What  time  did  you  set  out  from  home?'— 
About  three  in  the  evening. 

How  far  is  your  house  firom  MnuXlarter's? 
•.-About  a  mile. 

How  long  dul  yea  alaj  at  Airs.  Carter's.?— 
3M 
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There  WM  Bobody  tt  fadone  there,  uoA  T  lift 
my  errand,  and  loeFer  ttopped  or  stayed,  bat 
Came  away. 

Did  you  call  any  where  eomiDii^  back  ? — No. 
I  bad  aoofhei'  place  to  i;o  to,  aod  I  waa  afraid 
of  beinir  too  late;  ao  did  not  go,  bot  retorned 
home.  I  met  aeveral  people,  aad  stopped  a 
fit  tie  on  the  returns 

How  long  in  all  might  yoa  be  detained, 
aAer  you  went  from  Mrs.  Carter's?— it  might 
be  a  qii  a  rter  of  an  hour.' 

How  many  times  might  yon  stop?— I  am  in 
a  public  way  of  biisiness,  and  met  seTeral  peo- 
ple?-^! Iliink  I  fc topped  three  or  four  times. 

From  the  time  you  left  Mrs.  Carter's  house, 
to  the  time  voo  met  this  girl,  how  long  might 
that  \te  ?— It  might  be  about  a  quarter  of  an 
hour. 

Then  you  met  this  woman  at  three  quarters 
afler  three  o'clock  ? — It  was  later  than  that. 

How  long  might  you  be  in  going  from  vour 
own  house  to  Mrs.  Carter's? — I  do  think,  by 
the  length  of  the  way,  I  might  be  about  a  quar- 
ter of  an  hour  in  going. 

Were  you  stopped  in  >going  ?•— I  don't  re- 
member I  was. 

Were  you  abore  an  hour  from  your  own 
house,  before  you  met  this  girl  ?— Ves,  Sir,  to 
be  sore,  I  was  about  two  h<mrs. 

How  far  from  your  own  house  dk!  tou  meet 
lier  ?-*-It  was  about  a  quarter  of  a  mile  from  it. 
Tell  me  how  you  account  for  having  spent 
two  houTS  in  only  going  a  mile  aod  three  quar- 
ters?—I  proposed  to  m  at  home  in  two  hours, 
and  I  exceeded  It  about  a  quarter  of  an  hour.  I 
really  think  it  was  about  five  o*clock. 

Where  ia  your  house?— In  Church-street, 
Edmonton ;  but  1  met  her  between  the  fire  and 
eix-mile  stones  from  London.  The  six-mile 
•tone  suodn  near  the  Nether  Bell ;  but  the 
liouse  t  lived  at  then,  was  beyond  the  sereo 
iDile  stone. 

Was  her  face  brown  or  white  ?— I  obserred 
the  tip  of  her  nose ;  it  was  a  young  face ;  ahe 
lookeil  very  dismal  and  black,  in  a  dirty  way. 

Dkl  you  see  her  hands?— I  did  not ;  they 
were  wrapped  up. 

Did  no  words  pass  ?-- I  did  not  speak  a  word 
to  her,  or  she  to  me.  I  thouglit  ahe  wanted 
charity  by  her  depkirable  condition. 
What  are  Ton  ?— I  am  a  widow. 
Any  Ihmifv  ?-^The  eldest  of  my  children  Is 
at  home  with  me ;  she  is  in  the  ISth  year  of 
her  age.  i 

When  did  you  first  mention  meeting  aucb  a 
crrature  ?— That-  very  night  1.  beard  of  the 
aflair  of  Elisabeth  Canning's  confinement ; 
ivhicb  was  the  Friday  night  fotbwing. 

Who  told  you  of  it  ?— I  can''t  tell  who ;  but 
leveral  of  my  neishboors  did. 

Wha  first  spoke  to  you  to  come  here  to 
be  au  evidence f— Justice  Tashmaker  did; 
that  was  after  the  trial  of  Squirea. 

How  long  after  that  ?—l  can't  tell ;  it  was 
the  week  after ;   but  what  day  of  the  week,  I 
know  not. 
In  what  maiaer  dii  ht  apply  to  yoaf-^Be 
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to  my  house,  and  asked  ma,  if  I  met 
such  a  person  ?— I  tohl  him,  aa  I  have  told  you 
before. 

Did  he  describe  any  person  to  you? — No, 
none  at  ail,  any  more  tbau  it  was  talked  on.  I 
told  biin,  I  could  not  take  an  oath  to  swear  to 
her. 

When  were  you  sabpttnaed?-- On  Monday  . 
was  a  fortnight. 

Who  served  you  with  it?— I  don't  know  the 
gentleman ;  he  is  pretty  much  pitted  with  the 
small -pox. 

Were  voa  ever  examined  on  your  oath  be« 
fore  ?— No,  I  never  was. 

How  long  have  you  been  in  town?- -Ever 
since  Monday  morning. 

By  Mr.  ^arei. 

Can  you  recollect  what  time  it  was  when  yoa 
met  this  girl  ?— I  know  it  was.  pretty  near 
dusk. 

What  is  your  btisiness  ?— I  am  a  mantoa- 
maker. 

How  many  children  have  ^fou?— 1  have  bot 
two  at  home  with  me ;  I  maintain  them  with 
my  own  labour. 

Mr.  Nara.  My  lord,  we  have  dosed  the 
account  of  a  iiersoo's  being  seen  going  an4 
coming.  We  shall  next  begin  our  defence  to 
the  atm  of  Mary  Squires. 


MoMDAT,  May  6, 

(Here  Marv  Squirss,  George  her  son,  and 
Lucy  and  Mary  her  two  daughters,  were 
brought  into  Court,  to  be  seen  by  the  Wit- 
nesses as  they  were  called.) 

William  Howard  sworn. 

Mr.  Nare$,  Do  you  know  Mr.  Edwaid  Al« 
dridge  ?— lfoiiMir<^.  I  do. 

Eto  you  remember  any  thing  about  his  com- 
ing down  to  you  about  ElizaMth  Canning  ?— 
The  two  Edward  Aldrid^  came  both  tocc^er 
twice ;  the  first  time  of  their  coming,  f  can't 
say  positively  to  the  dsy,  it  wa^  about  three  or 
four  dars  after  the  people  were  uken  up  at 
Mrs.  Wells's,  as  near  as  I  can  remember. 

What  are  these  two  Edward  Aldridgeaf— 
One  of  them  is  a  silversmith  in  Fosier-laoe  ; 
the  other  is  my  neighbour. 

A  Juryman.  What  is  your  employ m^t  f— 
Hayward.  I  live  upon  a  small  fortune^  and  a 
little  employment  under  the  government 

Mr.  Ifaru,  What  account  did  they  como 
upon? 

Howard.  They  brought  me  a  printed  Case  of 
Elizabeth  Canning,  and  recvDnieoded  a  con- 
tribution on  her  behalf. 

Whether  this  was  Edward  Aldridge  of  Fos- 
ter-lane?-*- Yes,  it  was;  and  the  other  with 
him.  The  second  time  of  coming  waa  about 
fix  or  seven  days  after  the  first. 

Did  he  say,  he  was  dissatisfied  with  the  storT* 
or  that  be  believed  it  ?— -There  was  not  a  sy  1- 
hblo  of  hia  disbdiof ;  but  I  luiderstood  hiiB|  aa 
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ilMHighitMsatluBghebeliered.  Tbefrtlitfd 
Case  ibey  brouffbt  each  time  of  coming  ;  tbcro 
were  two  imtianettert  at  the  bottom  of  it,  aod 
an  aoeoum  tliat  Virtae  Bail  bad  impeached. 
We  were  talkine  about  the  girl'a  being  coo- 
fined:  1  said.  What  do  yon  think  of  it?  fie 
fnid,  There  was  one  thing,  I  think,  the  girl  is 
^  clear  in,  and  that  it  the  description  of  the 


Recorder.  What  did  be  say  upon  the  whole? 
— -£o«ar<f.  He  said,  he  thought  th^  girl  had 
been  used  ill,  and  he  did  believe  she  was  there ; 
bat  be  was  ndl  quite  dear  in  her  description  of 
the  room. 

Mr.  Narti,  In  both  the  times,  did  h^  ex- 
press any  dissatisfaction,  or  could  yon  under- 
stand him,  that  he  thought  the  girl  was  an  im- 
postor ?— flower  J.  He  said  nothing  at  all  in 
aotttradiclion  to  the  girl. 

Croes-enmmed  by  Mr.  WiUa. 

Where  do  yon  life?— I  live  right  against 
Welto's  house. 

Tell  us  what  particular  words  the  silversmith 
made  use  of  to  recommend  a  contribution  to 

Iou.— I  don't  remember  any  more  than  what 
said. 
Then  the  only  means  was,  by  bringpog  a 

K'nted Case?— And  the  little  conversation  we 
1  about  it. 

The  first  time  you  saw  him,  did  he  mention 
any  disbelief  of  her  story  ?— No,  Sir. 

Could  you  collect,  he  either  believed  or  dis- 
believed her  story?— Every  thing  that  passed 
the  first  time  was  in  iavour  of  the  girl. 

But  it  was  not  so  the  second  ?— There  was 
that  single  objection  made. 

How  far  is  your  house  from  mother  Wells's  ? 
«-^Aboat  fifty  or  sixty  yards. 

Did  you  wrt  at  Enifeld  during  the  month  of 
January  that  year?-*I  did ;  and  have  seen  all 
Wells'a  family  pass  and  repass  abont  their  pri- 
vate afiairs. 

What  time  in  the  month  of  January  did  you 
first  see  Squiree's  familv  about  the  bouse  r— 
Really,  I  used  to  take  but  very  little  regard  of 
anv  thing  in  Mrs.  Wells's  house.  I  can't  re- 
collect the  time  |iositively ;  if  1  mention  a  time, 
I  most  guess  at  it. 

Look  at  this  black  pitcher ;  do  you  know  it  ? 
—I  know  nothing  of  it.  1  can't  swear  parti- 
cularly to  a  broken  pitcher. 

Have  you  seen  tbeip  carry  such  a  black  jug 
aa  that  to  your  pump  ?— J  can't  recollect  any 
aoch  thing ;  I  give  all  my  neighbours  privilege 
to  come  for  water. 

Mr.  Nareu.  What  character  doea  Mrs. 
Wells's  bouse  bear  ?—FoaMr<f.  Aabadaacan 
U. 

Ruorder,  Do  you  remember  your  first 
lime  of  seeing  the  gyiney  ? — Howard.  1  never 
«eed  to  take  notice  of  tbem. 

Mr.  Just,  dive.  Did  yon  ever  know  there 
were  gypsies  ihere,  before  the  time  you  saw 
lhemf*-00werd.  1  never  did.  I  know  then 
used  to  be  bad  people. 


Mrs.  Ho»ar<f  sworn.' 


Mrs.  Howwd,  The  last  evideor e  is  my  bus* 
band.  I  know  the  two  Aldridges;  one  lives  in 
London,  the  other  by  us. 

Mr.  JVarei.  When  did  you  see  them  both 
at  your  house  ?— Mrs.  Howard.  The  first  time 
that  I  call  to  mbd  was,  1  believe,  on  the  Saturn 
day  or  Monday  after  Wells  and  the  people  were 
taken  up.  I  remember,  1  came  down  ataics» 
and  they  were  both  in  the  parlour.  The  conn- 
try  Aldridge  said,  thiey  were  come  to  us ;  the 
iJondon  Aldridge  said,  it  was  with  a  desire  that 
I  and  my  husband  would  contribute.  I  asked 
him,  whether  or  no  he  was  of  opinion,  the  girt 
had  been  used  as  she  had  said?  He  asked 
the  country  Aldridge,  whether  he  bad  any  of 
the  Cases?  and  said,  lie  would  shew  me  one; 
then  1  might  judge  better :  he  took  it  out  of 
his  pocket,  and  the  coootry  Aldridge  gave  it 
tome. 

Did  be  say  any  thing  to  you,  fnom  which 
you  could  conclude,  that  be  Believed  or  disbcp- 
Jieved  her  story  ?—  When  he  gave  it  me  in  my 
hand,  I  asked  Mr.  Aldridge,  what  he  tliought 
of  it  ?  The  answer  be  made  was,  as  sure  as  he 
was  alive,  he  was  assured  the  girl  had  been 
used  aa  she  bad  said  in  the  Case  ;andthatMr. 
Say  printed  them  gratis  for  the  use  of  the  girl, 
and  he  should  have  more  to  give  away. 

Which  Aldridge  was  this?«-This  waa  the 
London  Aldridge. 

Was  this  all  tne  conversation  ?-i-He  was  with 
me  almost  half  an  hour ;  and  he  recommended 
it  to  me  and  my  husband  to  subscribe,  and  da* 
sired  me  to.  get  my  friends  to  do  the  same :  I 
said,  my  acquaintance  were  chiefly  in  London. 

When  did  be  come  again  ?— Witliin  eight  or 
ten  days  afler  be  came  again,  and  brought  me 
another  printed  Case ;  and  there  wss  wrote  at 
bottom,  that  Virtue  Hall  had  made  aa  informa- 
tion. He  said,  it  was  to  raise  naoney  for  the 
ffiri ;  and  if  we  did  not  asnst,  the  genOemen 
m  London  would  not  think  we  wanted  to  get 
rid  of  the  bad  company  we  bad  about  us. 

What  did  he  say  about  the  girPs  being  in 
the  room  ?— Upon  my  word,  I  don't  remember 
be  mentioned  sny  thing  to  me  about  it  then. 
I  never  sent  for  him,  or  spoke  to  him,  till  he 
came  to  me  in  my  own  parlour. 

Look  at  the  woman  there  (meaning  Mary 
Squires) ;  do  you  know  her  ?««-/rbat  is  the  wo* 
man,  I  think,  1  have  seen  psssand  repass;  but 
never  was  nigh  her  to  speak  to  her. 

When  was  the  first  time  yon  saw  her,  catt 
yon  recollect?— The  first  time,  to  be  positive, 
was  the  Sunday  was  se'naight  before  she  waa 
taken  up.  I  saw  her,  the  son,  aod  twa 
daughters,  at  Mrs.  Wells's  door:  I  do  think 
tbey  are  the  same.  It  is  a  great  while  stnoei 
there  may  be  an  alteration;  her  daughter 
Mary  used  to  come  to  our  oump  for  water : 
the  first  time  1  took  notic^  of  tbem,  my  sev 
vantstold  me  they  were  gypsies;  thea  1  bid 
them  not  to  unbolt  the  door. 

Recorder.  The  Sunday  wss  se'oniffbt  before 
they  were  taken  up  waa  the  Slst  of  January. 
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Mr.  Justice  Clive.  Bow  do  you  know  it  was 
the  SuDday  wag  ae'Doight  before  ? 

Mrs.  Howard.  I'U  tell  your  ImMAp  wby  I 
know  it  WIS  that  day ;  liacause  on  the  Friday 
my  serf  ant  told  me  abe  waa  there ;  Hid  ahe 
called  me  out,  when  the  girl  was  taking  some 
linen  off  the  hedges  at  Wells's ;  she  was  in  a 
hrovo  stuff  gown  and  a  speckled  hat;  and 
when  she  came  up  to  the  frame  of  my  pnmp 
mi  the  Saturday,  she  turned  about  and  made 
me  a  curtsey,  and  I  bowed  to  her  aa  she  went 
«ut  at  the  gate:  this  was  the  Saturday  before 
the  Sunday  of  m  v  first  seeing  the  old  woman, 
and  son,  and  two  daughters. 

Recorder.  What  time  of  the  Sunday  was  it 
you  saw  them  ?— Mrs.  Howard.  It  waa  in  the 
afternoon  :  I  was  told  they  were  her  son  and 
Iwo  daughters,  and  I  looked  wishfiiHy  at  them. 

By  Mr.  Nareu 

Did  you  see  the  old  woman  after  this  P— I 
did ;  1  saw  her  put  into  the  cart  after  ahe  was 
taken  up. 

When  you  saw  her  put  into  the  cart,  so  soon 
after  you  saw  them  at  the  door,  did  you  be- 
lie?e  It  to  be  the  same  person  yeu  aaw  at  the 
door  ?— Yes,  I  did  belieTe  it  then. 

You  say,  you  were  told  there  were  gypsies 
there  before ;  did  yon  erer  see  gypsies  there 
before  that  time  P— No,  not  to  my  knowledge. 
That  was  the  reason  I  cautioaed  my  serf  ants 
to  hare  nothing  to  say  to  them;  but  let  them 
come  as  the  rest  of  the  neighbours  for  water ; 
ler  we  refiise  none,  unless  they  gi?e  offence: 
But  I  cautioned  my  sen  ants  not  to  let  her  into 
the  house. 

Cross-examined  by  Mr.  Willes. 

How  far  might  they  be  off  at  the  time  yon 
•aw  them  first  P-^As  nigh  as  I  can  guess,  not 
above  fifty  or  sixty  yards:  I  was  within  my 
4>wn  gate,  which  faces  it  exactly. 

Are  you  short-sighted  P— Yes,  I  am. 

When  did  you  first  see  one  of  the  gypsey^s 
snrls  come  for  water  to  your  pump  P — It  was 
t^at  Saturday  morning. 

Which  daughter  was  it  P— I  do  think  it  was 
May.  * 

Which  parish-church  did  you  go  to  on  the 
Sunday  morning  P— We  go  to  Enfield  church. 

Have  you  service  all  (Uys  of  the  week  P— I 
believe  we  have;  but  I  am  not  able  to  walk 
■ofar. 

Do  you  keep  king  Charles's  martyrdom  P — 
«o;  but  1  keep  my  son's  birth  day;  as  the 
attle  ia  altered,  that  comes  lo  be  the  f  9th  of  Ja- 
Buai^. 

Was  that  the  Monday  immediately  after 
the  Sunday  yon  saw  her,  er  not  P—No,  it  was 
the  Monday  wasse'nnight. 

What  did  the  daughter  fetch  the  water  in  P— 
I  have  seen  her  several  times  at  the  pump  io 
that  time ;  and  1  have  seen  them  come  with  a 
Mil  and  a  hirge  pitcher:  one  Ume  in  particular 
ahe  was  met  by  another,  and  th«7  took  it  and 
earned  it  for  her :  one  morning  I  aaw  ber  with 
a  TiryUttleUack  pitcher. 


Can  you  apeak  of  its  being  brake  about  tie 
ickP— I  don't  know. 


Are  you  a  church- woman  or  a  dissenlerf— 
I  am  a  church -woman. 

By  Mr.  Nara, 

How  near  were  you  to  the  girl  when  you  ob* 
served  her  P— As  near  as  1  am  to  that  gentle- 
man (pointing  to  a  person  about  three  or  fowr 
yards  off;. 

Then  you  were  near  enough  to  distinguish 
the  girlP— 1  was.  She  maile  me  a  curtsey, 
and  looked  me  full  in  the  face,  and  I  her:  I 
think  ahe  looked  fatter  m  the  face  than  ahe 
does  BOW. 

Did  yon  think  it  wasagypsey's  faceP-^I 
thought  as  other  people  did. 

Were  you  near  enough  to  know  Mary 
Squires  as  she  passed  and  repasaedP — Yea,  f 
was.  She  was  m  the  foot- way,  and  1  within 
my  gate. 

Froni  what  you  observed  of  her  then,  do  yon 
think  her  to  he  the  aame  pevaoa  P— I  do ;  but 
can't  be  positive. 

By  Mr.  Recorder. 

Are  you  positive P— No,  1  am  not;  I  never 
conversed  with  her,  or  she  with  me. 

Was  your  husband  with  you  that  Sunday  P 
—No,  he  was  not ;  he  was  gone  to  church. 

Did  you  tell  him  when  he  came  fiiwi 
church  f— I  think  I  did. 

Can  you  he  positive  to  your  sight  forty  or 
fifty  yards  offP— I  was  more  positive  when  I 
saw  her  pass  and  repass,  than  I  was  on  that 
Sunday. 

Can  you  be  particular  to  the  days  you  saw 
her  pass  and  repass  P— No ;  I  can't,  my  lord. 

WUUam  Headland  sworn. 

Mr.  Naret.  Where  did  you  live  last  Christ 
mas  was  twelve-month  P— IF.  Headland,  f 
can't  really  say  where  1  was  then  ;  1  believe  1 
was  at  Eimeld,  because  my  father  lives  there. 

How  old  are  you  P— I  was  twenty  years  ef 
age  the  SOth  of  last  month. 

Do  you  remember  being  at  your  father^s 
about  a  year  and  a  half  ago  P—1  know  I  vras 
there  when  I  came  out  of  place:  I  had  not 
been  m  place  tbeae  two  years  till  last  Christ- 
mas :  I  did  live  at  Henham  Hall,  with  Heaiy 
Headland,  my  oooain ;  that  is  98  miles  from 
London. 

During  the  time  yon  waa  there,  was  there 
any  talk  about  Canning  and  the  gypsey  P — 
Yes  ;  that  was  in  last  Jsnuary  was  twelve- 
month :  I  remember  WelM  being  taken  up ;  I 
was  at  home  then. 

How  far  is  your  father's  from  Mrs.  Wells's 
house  P— There  is  only  a  lane  and  two  fidda 
partus. 

Do  you  know  the  window  where  it  is  sup- 
posed the  giri  got  out  atP  What  doesthat  win- 
dow front?— It  is  by  the  comer  of  the  hne; 
you  may  see  into  the  road. 

Where  does  the  other  side  look  toP-^Tbera 
is  only  a  fitUe  window  which  looks  into  tba 
fiehL 
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DM  3^0  flod  aay  ihiDgr,  Mid  when,  near  that 
place?— One  day  I  was  going  to  the  shop,  and 
there  were  a  parcel  of  people  come  about 
1¥ells'8  hoaae :  1  went  there  and  found  a  piece 
of  lead,  just  at  the  comer  of  the  window  that 
joins  to  the  house;  it  looked  as  if  it  caoDe  out 
of  some  window. 

How  near  to  the  boose  did  you  take  it  op  f 
— *Within  a  yard,  or  thereabouts,  under  the 
window  that  fronts  the  road :  I  doubled  it  up 
as  soon  as  I  found  it,  because  I  thought  I  would 
carry  it  home. 

What  made  you  take  socli  notice  of  itP— 
Because  it  was  bloody ;  and  1  beard  Bet  Can- 
ning had  torn  her  ear. 

For  God'a  sake  tell  me  the  true  reason,  upon 
oath,  why  you  took  notice  of  that  lead?— Be- 
cause  I  heard  the  young  woman  had  torn  her 
ear  against  the  casement,  or  something. 

Was  it  bloody  when  you  preked  it  up?— It 
was  all  bloody  ;  I  believe  it  was  blood.  I  car- 
Tied  it  home,  and  gaveit  lo  my  mother. 

Did  you  tell  your  mother  why  you  brought 
it  hone?— I  did. 

By  Mr.  'Reorder, 

When  did  you  hear  Eliasabeth  Canning  bad 
torn  her  ear  ?— I  do  not  know. 

What  day  did  you  pick  up  this  lead  ?— I 
cannot  tell.  ' 

By  Mr.  Naret. 

Whether  erer  you  saw  Mary  Squirci  the 
gypsev?— Ye8,Sir. 

Look  about  the  court— Hiat  is  the  woman 
(pointing  to  her) ;  1  know  her  firom  a  thousand. 

Did  you  see  that  gypsey  woman  at  any  time 
befoie  you  took  up  the  lead  ? — Yes,  Sir. 

How  long  before? — Indeed  I  cannot  say 
how  long  before ;  but  1  saw  her  on  the  9lh  of 
January,  I  know. 

Why  do  you  think  it  was  the  gch  of  Ja- 
nuary ?— Because  it  was  on  a  Tuesday,  Wal- 
tham  market  day. 

Had  you  e?er  seen  ber  before  ?— That  was 
the  first  day. 

Where  did  you  see  her?— I  saw  her  under 
Mr.  Loomwortb  Dane's  back  wall,  telling  a 
young  roan  his  fortune. 

Where  does  Mr.  Dane  five?— At  the  sign  of 
the  Bell,  at  Enfield  bigbwav.  A  ^oung  man 
came  firom  a  coachman ;  be  was  in  a  silver- 
laoed  hat ;  I  stood  looking  at  her ;  she  said,  Go 
^^^f[t  hoy,  lest  your  master  should  want  you. 
1  stood  leaning  against  a  tree,  and  then  went  a 
^  little  farther ;  and  could  not  hear  what  they 
"^  said. 

How  could  you  tell  she  was  telling  bis  fbr- 
tone?— Because  1  saw  her  lay  bold  of  his 
band. 

Ave  you  sure  it  was  eo  early  in  January  as 
theM?— lam. 

Did  you  see  her  any  day  after  ?— Yes,  I  saw 
ber  on  the  lSth,in  Mrs.  Wells^  house :  1  went 
there  to  carry  two  pails  of  water ;  there  were 
the  ^y peey's  two  daughters  ;  one  of  them  had 
a  pair  of  pumps  on,  and  was  buckling  them  np. 


Look  aboDt  the  court,  and  see  if  you  see 
her. — That  is  the  girl  (pointing  to  Mary 
Squires) ;  I  am  sure  it  is  one^  If  you  were  in 
vour  brown  camblet  gown,  I  aboold  know  yoa 
better ;  I  then  could  awear  to  it. 

Do  you  believe  this  is  she  ?— 1  do  really  be« 
lieve  it  is. 

What  did  you  carry  that  water  for  ?— It  waa 
two  pailaof  wash  for  a  sow  that  was  big  with 
pigs. 

Where  did  yoa  carry  it  from?-^Frommy 
mother^a. 

How  do  you  know  it  to  be  the  19th  ?— Be- 
cause it  is  Epping  market-day. 

What  day  of  die  week  ia  that  on  ?— It  is  on 
a  Friday. 

Did  you  aee  ber  any  time  after  this?— Yes ; 
I  was  in  madam  Johnson'a  walk,  and  saw  her 
coming  down  a  field.  I  spoke  to  her,  and  aaid. 
You  are  ganging  home,  it  is  very  cold.  Sha 
said,  So  it  is. 

Did  you  see  her  after  that?— Yea;  I  aaw 
ber  gemg  into  the  cart,  whco  ahe  was  taken 
up. 

Was  abe  the  first  or  last  that  got  into  the 
cart  ?— She  was  the  first,  I  believe ;  but  1  am 
dot  sure. 

Were  yon  in  court  when  Mrs.  Howard  was 
examined  ?«-No,  Sir. 

From  what  yon  observed  of  her  before,  and 
from  what  you  observed  since,  are  you  aura 
this  is  the  same  person  ?— 1  am  sure  it  ia  the 


Cross-examined  by  Mr.  WilUi, 
What  business  ia  your  father  ?— He  is  a.gar- 


Where  bad  you  lived  before  you  came  home 
to  your  father,  before  Janoarv  was  a  twelve- 
month?—I  worked  at  several  farm  hoosea. 

By  Mr.  Justice  CUve. 

Had  you  been  a  hired  servant,  orwoHKcd 

Sthe  day  ? — i  worked  with  one  aoan  a  matter 
two  yeara. 

Before  you  came  home  to  your  fiitber,  who 
did  you  work  with  theu  ?— I  can't  tell  mdeed  % 
I  might  be  out  of  place,  for  what  1  know. 

.What  time  of  tbc  year  is    Christmaa  in  ? 
What  month  is  it  in?— I  do  not  toow  what 
month  in  particular. 
Mr.  Just.  C/tve.   There  are  twelve  montfaa  ; 

fick  out  which  Christmas  is  in. — Headland. 
ndeed  1  cannot  rightly  say  what  month  it  ia  in. 

By  Mr.  WUUi. 

How  many  dava  are  there  in  a  weak? 
There  are  seven,  if  you  put  Sunday  in. 

What,  ia  not  Sunday  one  of  your  days  ?— 
Yea;  but  aome  people  make  but  aix  daya  in 
the  week. 

Who  are  they  ?— The  Jewa  do  net. 

By  Mr.  Nam. 

You  say  you  worked  with  one  man  twft 

Sears  before  yon  came  home  to  your  father; 
ow  long  did  yon  live  ui  one  place  together  F-^ 
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I  bate  lived  half  a  year,  and  threa  qaarften  of  a 
year  together. 

Tell  wbbm  you  lifed  with  three  qoartera  of 
a  year.— [  caooot  rightly  tell. 

Can  you  tell  anv  master  von  lived  with  two 
yeari  P — I  workea  for  one  Mr.  Long  for  half  a 
year  together;  he  lives  at  Freexv-Water.  I 
worked  for  fanner  Alien,  at  Enfield  highway, 
right  a^iostthe  Black  Horse;  I  have  worked 
Diany  times  for  him. 

Ilr.  Just.  CUve.  How  long  together  ?-~ 
EeadlatuL  It  might  be  a  quarter  of  a  year  to- 
gtther,  or  less. 

By  Mr.  Nares. 

Whom  did  you  work  with  first  f— Mr.  Allen. 

Did  you  ever  live  as  a  hired  servant  in  a  fa- 
mily with  any  body  ?— Yes ;  I  lived  in  Fea- 
IberstODe-street  at  'squire  Feast's  brew-hoose| 
with  one  Mr.  Kmg,  ten  or  eleven  weeks. 

Did  this  master  you  lived  with  keep  Christ* 
nas  f — I  reckon  he  does. 

Cannot  you  tell  what  mouth  Christmas  is  in  f 
—1  can  hardly  tell. 

Tell  as  well  as  you  can.— I  cannot  teil. 

Is  it  in  winter  or  summer  ? — It  is  in  winter. 

Is  it  before  or  afier  January  ? — 1  cannot  teH. 

A  Juryman.  Can  you  read  and  write?-— 
Seadland.   1  can  read  and  write  too  a  little. 

Mr.  Just.  CUve,  Where  did  you  find  this 
lead  f-^Headland.  I  found  it  at  the  end  of  the 
wall,  by  the  window  fronting  the  road. 

Mr.  Just.  Clm.  What  sort  of  a  bit  of  lead 
was  ii?"-Headland,  It  was  a  piece  of  window 
lesd. 

Lord  Mayor.  EspUin  what  you  mean  by 
window  lead.— Hisfl^/aiuf.  It  wss  such  as  they 
put  the  glass  into. 

Mr.  Just,  elite.  Was  it  one  nngle  piece  f— 
Headland.  No;  there  were  two  or  three  pieces 
of  it,  all  joined  together;  so  f  bent  it  together, 
and  put  it  into  my  podcet,  and  gave  it  my 


Mr.  Just,  CUve.  What  did  yon  say  to  her  at 
the  time  jou  gave  it  her  ? — Headland.  I  bid 
her  take  it,  because,  they  say,  Bet  Canning 
bad  tore  her  ear  at  the  wmdow ;  but  it  is  kMrt 
since. 

Mr.  WUlei.  How  k>ng  before  &h|oires  was 
taken  up,  and  put  into  the  cart,  was  it  that  you 
first  saw  her  ? — Headland.  She  was  ukeo  up 
on  a  Thursday,  and  if  abe  bad  staved  till  Fri- 
day, it  wouU  have  been  three  weeks. 

A  Juryman.  Whether  you  shewed  this  piece 
of  lead  to  any  body  after  you  picked  it  up,  be- 
sides your  mother?— H(6ac^^n<^.  No,  I  shewed 
it  to  nobody. 

EUgaheth  Headland  sworn. 

Mr.  Hare$.  Dkl  your  son  at  any  time  bring 
any  thing  home  to  you,  whk:b  be  said  he 
found  ?— £.  Headland.  Yes,  Sir,  it  i%  as  a  piece 
of  window  lead ;  there  was  a  piece  of  solder  on 
it  It  was  a  small  time  after  the  people  were 
taken  up. 

What  account  did  be  give  you  of  it?— I 
kx^atit;  there  wastome  blood  upon  it;  be 


said,  he  picked  it  up  a  Kttle  way  off  from  Mrs, 
Wells's  window,  where  it  was  snppboed  the 
giri  got  out  at ;  I  wrapped  it  up  in  a  piece  of 
paper,  and  laid  it  on  a  snelf. 

How  came  it  not  to  be  here  ?— I  brought  it 
to  London  with  me  at  Michaelmas  tioM,  and 
carried  it  down  again  before  Christmas ;  i  laid 
it  in  a  table-drawer ;  and  when  I  went  to  look 
for  it  last  Friday  was  a  wedc,  I  coiiid  not  find 
it,  but  I  found  the  piece  of  paper  it  waa  wrapp- 
ed in.    This  is  really  truth. 

Cross-examined  by  Mr.  WUlee. 

Was  it  two  or  three  days  after  they  were 
taken  up?->-Indeed  I  cannot  tell. 

Was  it  the  day  they  were  taken  up  ?— No, 
it  was  not;  it  was  some  time  after. 

Was  the  blood  wet  or  dry  upon  the  lead?— 
It  was  dry. 

This  son  of  your's,  how  has  1^  spent  his 
time,  where  has  he  lived?  He  says  be  is  91 
years  of  age.— He  is.  He  has  lived  in  aervioe 
some  part  of  his  time ;  and  sometimes  he  baa 
lived  at  home ;  he  has  gone  to  drive  pkNigb, 
and  to  day-labouring  work. 

Has  be  been  a  dutiful  sort  of  a  boj,  or  one 
that  you  can  say  much  in  his  ftivonr  ? — I  have 
no  occasion  to  give  the  boy  an  ill  word. 

By  Mr.  Just.  CUve. 

When  did  he  come  home  from  service?— 
He  has  not  been  out  these  three  years,  till  witlw 
in  this  half  year ;  he  has  been  at  home  a  year 
and  half,  1  believe ;  but  used  to  be  out  at  bay 
making  and  harvest- work. 

How  long  had  be  lived  at  home  with  vois 
before  the  people  were  taken  up  at  Wells's  ? 
— He  had  been  at  home  all  the  winter  long^ 
and  1  believe  from  the  Michaelmas  before. 

Where  was  the  last  hired  service  he  was  in 
before  January  was  twelve- month  ?— Upon  my 
word,  I  can't  tell ;  be  was  two  years  ago  with 
a  gentleman  at  Hackney ;  but  be  did  not  live 
there  above  two  mouths. 

Samuel  Story  sworn. 

Mr.  Naret.  Are  ?oo  of  any  business  ? — Story, 
I  live  upon  my  fortune,  at  Waltbam- Abbey, 
iu  Essex. 

Look  at  that  old  woman  ^meaning  Mary 
Squires):  Did  you  ever  see  ner  before? — ^I 
have  divers  times :  that  is  the  gyptey.  I  do 
not  know  her  by  name. 

Tell  us,  when  you  think  yon  first  saw  her? 
—I  have  seen  her  several  times  at  a  house  in 
White- Webbs-lane,  that  is  since  pulled  down, 
gning  to  the  Chaoe ;  that  used  to  be  my  con« 
stant  road  to  ride  out,  two  or  three  times- a- 
week:  Then  I  lived  in  Turkey-street,  Bnfield- 
Wash.  I  have  been  moved  from  thence  about 
a  year  and  half.  I  have  seea  her  both  before 
and  since  I  removed.  The  last  time  I  saw  her 
was  on  the  33rd  of  December,  1758,  except 
the  time  I  saw  her  in  Newgate. 

Where  did  you  see  her  ? — She  was  standing 
within  the  door  of  Mrs.  Wells's  bouse. 

What  reasoa  have  you  to  tbiokilwaf  en 
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tlMl  day  P*«It  WIS  the  Saturday  before  Christ- 
inas day,  a  very  fine  frosty  morning ;  which 
induced  me  to  take  a  walk  to  see  Mr.  Howard, 
who  livea  directly  over-ai^ainst  Mrs.  WellsV 
I  walked  the  horse  pad,  hecause^it  was  better 
beaten ;  and  my  feet  are  a  little  tender.  When 
1  came  ^ever-a^ainst  Mrs.  Wells's  house,  I  saw 
the  gypsey  at  the  door.  Curiosity  led  me  a 
little^out  of  the  path,  to  see  if  it  was  the  same 
oryps^  I  had  seen  in  the  house  in  White* 
Webbs- lane. 

Did  you  go  close  to  her? — Not  very  close ; 
I  might  gn,  perha|»s,  within  ten  yards  of  her. 

Were  you  so  near  her,  as  to  form  any  judg- 
ment whether  it  was  the  same  person?— I 
was ;  I  was  certain  it  was  the  same  person. 

Did  yon  see  her  alter  that? — No;  I  never 
saw  her  afterwards,  till  f  saw  her  in  Newgate, 
about  Uie  14th  or  15th  of  March. 

Recorder,  Upon  the  oath  you  have  taken,  is 
this  the  same  person? — Story,  Upon  my  oath, 
it  is.  When  I  came  to  see  her  in  Newgate,  it 
was  on  a  Friday.  J  was  denied  admittance 
Ihen,  hut  1  went  to  alderman  Glynn,  and  begged 
the  farour  of  an  order ;  and  then  I  saw  her. 

Mr.  Abrei.  Who  denied  you  ?-«'iS^ory.  The 
keeper  did. 

Were  vou  then  satisfied  it  was  the  same  wo- 
■nan  ? — I  was  then,  and  am  now,  well  satis- 
fied, that  this  is  the  same  woman. 

Have  you  any  other  reason,  so  as  to  be  cer- 
tain it  was  the  33rd  of  December  you  saw  her? 
— I  have.  I  observed  it  was  a  hard  frost  in  the 
morning ;  and  the  weather  altered  about  oooo 
to  sleet  and  rain,  by  which  it  was  very  wet,  and 
the  wind  and  weather  drove  on  my  right  side, 
as  I  was  going  home;  and  i  being  subject  to 
the  rheumatism,  was  taken  with  it ;  and  the 
8l  Anthony's  fire  seized  me  about  the  Monday 
or  Tuesday  following ;  then  I  sent  for  an  apo- 
tbecmry,  and  he  attemled  me  afterwards.  1^  I 
am  very  positive  as  to  the  day,  for  I  never  went 
out  after  that  Saturday,  whto  I  came  home, 
lor  near  two  months  after. 

Cross-examined  by  Mr.  Wilies. 

Did  you  find  Mr.  Howard  at  home?— I  did. 

How  long  did  you  stay  there  ?~-l  believe  I 
might  stay  best  part  of  an  hour  there. 

While  you  were  there,  did  you  hear  there 
were  any  gypsies  at  that  time  there  ?— No 
we  bad  no  talk  about  them,  as  I  remember. 

MTas  it  in  your  going  there,  or  return,  that 
yoQ  saw  her?-*  It  was  in  my  going  there. 

Wan  she  sending  without  the  door,  or  with 
in? — She  was  just  within,  at  the  threshold  of 
the  door« 

Did  you  look  frentingor  side-ways?— The 
door  is  opposite  to  Mr.  Howard's.  I  went  a 
ktile  farther  out  of  my  way^  to  see  whether  it 
was  the  same  gypsey  that  1  bad  seen  in  White- 
Webbs-laiie. 

How  long  was  it  before  this,  that  you  had 
aeeo  her  bef'ure  ?— I  saw  her  when  i  lived  in 
Turkey  street,  and  1  moved  from  thence  on  the 
MicliaHinas  before.  I  had  seen  her  at  times 
§K  three  yean  together. 
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Can  Tou  name  any  particular  time  before 
this  ?— I  remember  1  had  seen  her  in  the  spring 
of  the  year. 

Did  you  ever  converse  with  her?-«No,  I 
never  did.  Sir. 

Were  you  ever  in  the  same.room  with  her  F 
—No. 

At  this  time  you  went  a  little  out  of  your 
way,  did  yon  say  any  thing  to.  her,  or  she  to 
you? — Idid  not. 

What  did  she  appear  to  be  doing?— Nothing 
at  alt. 

Had  she  a  pipe  in  her  mouth  ?— No,  she  bad 
not.  She  had  a  dirty  ch)ut  Or  handkerchief 
over  her  head.   . 

Who  used  to  be  with  her  in  White- Webbs- 
lane  ? — ^There  used  to  be  two  younger  womea 
with  her  at  times,  which,  I  have  heard  sinco, 
are  her  daughters. 

Was  there  a  man?— Yes,  there  was. 

At  this  time,  at  Wells's,  did  you  see  any  of 
these  young  oeopte  with  her  ?— i  did  see  a 
young  girl  witn  her. 

Look  at  these  two  young  people,  and  see 
whether  either  of  these  are  them. — 1  cannot 
swear  to  their  faces.  The  girl's  btckwasto- 
wards  me  then,  talking  to  the  old  woman  ^  she 
stood  withoat  the  house.  1  cannot  swear  to 
the' girl. 

When  was  it  you  first  recollected  these  cir* 
camstances  of  having  seen  her  there  ?— In  my 
illness  the  apothecary  toM  me  what  had  hap* 
pened  at  Mrs.  Wells's  house. 

Can^yott  tell  what  day  it  was?— That  1  can* 
not,  to  two  or  three  days ;  it  wss  after  they 
were  taken  up. 

Mr.  Nares.    It  comes  out  now,  which  I  did 
not  know  before,  that  you  had  seen  this  woman 
two  or  three  years  before  that?— ;Sfor^.  1  had* 
and  took  notice  of  them  as  a  parcel  of  gypaiei 
They  used  to  have  two  asses  and  a  little  horse 


I  have  seen  the  horse  grazing  in  White- Webb*» 
lane,  as  I  have  rode  through  there ;  and  the 
two  asses,  I  have  met  with  them  on  the  road, 
and  the  two  young  women  and  a  man ;  but 
their  dress  is  so  altered  now,  that  I  could  net 
know  them.  They  used  to  have  a  perfect 
gypsey 's  dress,  with  blankets  over  their  shoal* 
ders,  and  handkerchiefs  over  their  heads  (yon 
might  see  their  black  locks  through  them),  fbl- 
lowing  the  two  asses.  The  last  time  1  met 
them,  I  believe,  might  be  at  the  beginning  of 
December,  just  against  Duraut's  bouse. 

Mr.  Nares,  I  believe,  you  were  rather  too  ill 
to  go  out,  to  be  a  witness  when  the  trial  .of 
Squires  came  on  ?— iS<ory.  I  was ;  1  thought  I 
shoukl  have  died. 

Recorder,  Were  yon  ever  of  any  business  f 
-^Story,  I  was  a  finisher  of  ckHsk  dial-plates. 

Recorder,  Were  you  acquainted  with  Mr* 
Lyon  before?— 5^ory.  I  have  seen  him  before 
at  Newiogton -Green ;  I  rented  a  boose  that  he 
built. 

Willutm  Smiih  sworn. 

Mr.  ^aret.  Where  do  you  live  ?—»Slnit<A.  I 
UveinRantOB-row,at£nfiald;  luajkUaam^i 
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What  do  you  rent  per  yetar?^An  litindred 
and  fi?epoundfl  per  year,  and  have  tbeae  twenty 
years ;  it  belongB  to  the  doke  of  Portland. 

Look,  if  yoa  ace  Mary  Sqnirea  in  court- 
Yea,  Sir ;  1  see  her. 

Did  you  ever  see  her  helbre  f — ^Yea,  I  have. 

Tell  ua  where  you  remember  to  have  seen 
her  aboat  a  year  and  a  half  ago. — I  saw  her  in 
my  cow -house  on  the  15th  or  December  1753. 

Had  she  been  aboift  the  country  some  time  ? 
—She  bad  a  pretty  while ;  1  saw  her  aereral 
timea. 

Have  you  seen  her  heflbre  that  timef — I  have. 

How  came  she  in  your  oow-house  ?— They 
came  to  ask  for  lodgings ;   I  was  not  at  home. 

Who  do  yon  nsean  by  they  ?-«The  company 
that  was  with  her. 

Wlio  did  they  ask  ? — My  honsdceeper ;  her 
name  is  Swain. 

When  did  you  first  aee  them  about  your 
house  P — The  next  day  in  the  morning,  which 
was  the  15th  of  December. 

Had  you  any  conversation  with  them  ?— 1 
had  none  at  all. 

Are  you  aure  this  is  the  woman  ?— I  am, 
that  waa  in  my  cow-bouse;  there  were  two 
men  and  two  women  with  her ;  she  called  theai 
her  aona  aad  daughters. 

Do  you  see  any  man  in  court  that  is  like  her 
son  ?— 1  did  not  take  ao  nuioh  notice  of  them, 
aa  I  did  of  her ;  becauae  I  have  seen  her  often. 

What  reason  hsve  yeo  to  thiok  it  was  the 
15th  of  December  P— 1  Waa  out  the  day  before 
at  Dr.  Crow's,  stanpiog  of  apples ;  and  when 
I  came  home,  my  peopb  told  me,  the  people 
that  bad  laid  there  before,  came  to  ask  for 
lodging  again.  They  bad  lodged  io  oar  cow- 
house and  bara  before  that. 

Are  you  sure  of  that?— They  have  asked 
me  before  this ;  and  used  commonly  to  come 
abont  once  a  year,  for  a  pretty  many  years 
together. 

Has  this  woman  herself  naked  yon  for  lodg- 
tag  r— She  has.  I  have  known  her  a  pretty 
i»aay  years,  aad  have  seea  them  abowl  the 
ooaotry ;  they  tost  thdr  horse  the  while  they 
were  at  my  house ;  I  think,  they  said  it  was  a 
litrte  Maeh  one ;  the  son  asked  my  people,  in 
my  hearmg,  whether  they  saw  biro  or  no. 

Hew  long  did  you  aee  them  afterwards  ?— 
Thay  lay  at  my  h4use  till  the  Sunday  after. 
Thev*  were  there  three  nights  and  two  days, 
and  lav  ia  my  eow*beiiae ;  they  caaw  oa  the 
14tb,  bat  then  I  was  not  at  home. 

How  leag,  fram  that  time,  vras  it  before  yon 
aaw  them  ai^^  7—1  waaat  hone  once  when 
the  son  came,  aa  they  called  him,  «o  ask  for  the 


Trial  of  Elizabeth  Cannings 


[544 


Were  yoa  azamiaed  on  tlie  trial  of  Mary 

Sfutraar— Yea,8ir. 
Did  voa  dieo  awaar  ^  %vas  tha  aama 

Do  you  now  believe  she  is  the  same  wooMn  T 
*-Ido. 

Cross-examined  by  Mr.  Willet. 

Wasa  you  examined  whea  Mary  Squires 
«Mft«aiaBBah  WiMa  ware  tried  f-^1  was. 


How  long  after  Wella  was  taken  up?— It 
was  soon  after. 

How  soonP — Within  a  fortaigbt  or  three 
weeks  after. 

Were  you  examined  in  this  place,  where  yon 
are  now  f  ••!  don't  know. 

Where  was  it  ?— I  dont  know  where ;  but  I 
am  sure  1  was  examined. 

Had  you  any  conversation  with  the  ^psey 
on  the  15th  of  December,  in  the  mormag  ?— 
No,  I  only  went  and  looked  at  them ;  ahe  did 
not  speak  to  me. 

Then  you  cannot  say  you  know  the  fooea  of 
the  two  men,  and  two  young  women  ?— Mo,  1 
do  not. 

How  long  before  that  December  might  it  be, 
when  they  were  tliere  before  ?— May-be  it  waa 
a  twelvemonth  before. 

Did  you  ever  see  them  at  Mra.  Wells'ahoosa 
in  your  life?— No,  Sir. 

How  far  is  your  house  from  Mrs.  WeUa*s? 
—It  is  near  two  miles  distance. 

What  had  you  been  doiag  the  day  they  came 
to  your  house?— I  had  been  alampiag  apples  to 
make  cyder  with,  at  Dr.  Crow's. 

Were  the  spples  your  own  apples?— They 
were.  I  went  there  for  the  use  of  his  press  ; 
be  gave  me  leave. 

»w  long  bad  these  applea  been  gathered  ? 
—I  believe,  about  two  moaths. 

Do  you  keep  your  apples  so  long  before  yoa 
grind  them  ?— Yea,  and  longer  too. 

When  did  they  go  away  ?— On  the  Soodaj^ 
morning,  the  third  day. 

Did  you  know  where  they  were  going  ?— 
No,  I  did  not. 

Did  you  see  ber,  after  that  time,  till  you  aaw 
her  in  Newgate  ?-«No,  Sir. 

Were  you  any  tima  in  January  at  Mrs. 
Wells's ?-No,  Sir  ;  I  sddom  go  by  there. 

Had  they  any  thing  to  aeU?— No,  not  aa  I 


Did  you  adc  Dr.  Crew  leave  to  use  his 
press?— He  was  then  dead,  I  believe;  I  asked 
his  gardener;  thefomily  were  not  in  the  conn* 
try  then. 

Why  do  you  fix  upon  that  day,  you  atamped 

{our  apples  on,  to  be  the  14tli  of  December  t 
Kd  you  make  any  mhiute  of  tha  day  ?•-! 
know  It  was  that  day  ;  1  did  make  a  mmute; 
I  sold  some  com  that  week,  and  delivered  it  the 
same  week,  and  1  set  it  down  io  my  book. 

Doo'^t  you  sell  earn  almoat  every  iveek  ?— 
I  do. 

What  day  of  that  week  did  you  sell  yonr 
com  ?— it  was  on  the  Saturday. 

Where  is  that  book  ?— It  is  at  home. 

Why  ia  it  not  hereN-I  did  not  know  I 
ahovkl  have  oeeaaion  for  that  here. 

Is  your  boaae  farther  fivm  Lsadon  than  Mrs. 
WeHs's  ?— Mach  about  a  like  for  that. 

Is  it  in  the  way  to  Mrs.  Wells's  ? — No,  it  it 
out  of  the  way,  oa  the  left  hand. 

Is  it  in  the  road  to  Basingstoke  N—i  kaaar 
nothing  af  the  pUce. 

By  Mr.  iV^^raa. 

You  say  you  were  nal  aKanMoad  ia  tha 
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pbce  yoo  are  are  dow  lo,  at  the  other  trial ; 
do  yoQ  know  whether  it  was  id  this  court  or 
no,  yoo  were  examiDed  ? — I  was  ezamiaed. 

Was  it  when  Squires  and  Wells  were  tried,  or 
at  any  other  time  f — I  think  it  was  then. 

By  Mr.  Jostice  C/m. 

Weria  yoa  aver  ezamiiied  in  this  ooort  P — 
laevcrwas,  bntonoe. 

Wen  you  ever  examiMd  in  a  court  of  jus- 
tiee,  at  any  tinne,  bat  when  you  was  ezamioed 
about  the  gypsey  and  Wells  P— No. 

Where  were  you  esEaaiinedP — Some  gen- 
tieatite  exanuned  mm  about  it. 

Was  it  u  thk  court,  or  at  Hicks'a-Hall  ?— 
I  don't  know  Hicks'a-Uall. 

Mr.  Nmrm.  Was  the  oM  itypMy  in  court  at 
tke  lime  U^^BmUk.  No,  ahe  was  then  in 
Newgate. 

Conrl.  This  most  be  befiwe  the  mod  jury 
•t  Hicka'a-Uall,  when  the  biU  was  found. 

Loammmrth  Dontfawom. 

£.  Dane.  I  keep  the  Bell  at  Enfield- Wash ; 
I  have  tifed  there  two  years  aud  a- half  $  but 
1  have  lif  ed  near  there  about  twelve  years  and 
abair. 

Mr.  Nare$>  Do  you  remember  ever  aeeing 
Mar^  Squires  there  ?  Look,  and  see  if  you  see 
ber  lu  court.— X.  Dane.  Thatb  the  woman,  I 
am  sure  (pointing^  to  her.)  I  cannot  say  I  ever 
saw  her  before  winter  was  twelve- mouth. 

What  part  of  the  winter  did  you  see  her  P— 
I  cannot  remember  the  first  tmie ;  but  I  am 
sure  I  saw  her  on  old  Christaias-Day,  and,  I 
believe,  I  saw  her  before. 

What  reason  have  you  to  remember  the 
day  P— Mv  man  came  to  me,  aud  i  promised 
bim  a  holiday  on  the  old  Christmas-Day. 

When  did  yoo  promise  him  that  P— I  pro- 
mised it  him  on  New  Christmas-Day. 

Had  he  one  on  the  new  P — Yes,  Sir.  On 
the  old  Christmas- Day  1  went  op  to  my  shop 
{I  keep  a  coUar^maker's  shop ;)  while  1  was 
there,  farmer  Norton  came  and  asked  me,  if  I 
bad  ever  a  collar  that  would  fit  his  horse ;  1 
measured  his  horse,  and  put  it  down  in  my 
hook ;  he  said,  he  would  come  and  settle  with 
jue  on  the  Sunday  following.  1  fitted  it,  and 
carried  it  home,  aud  left  it  that  very  day,  as  I 
went  to  dinner. 

What  book  did  you  set  it  down  in  P — In  my 
day-book ;    it   ia*  a   piece   of  paper   sewed 
toifeiber. 
^  Could  you  have  renumbered  it  without  that 
circumatanceP— I  cannot  say  I  could. 

Where  is  that  bo4»k  ?— 1  beiiere  I  can  produce 
it ;  it  is  not  here ;  but  1  am  sure  it  was  old 
Christmas*  Day. 

Did  you  take  particular  notice  of  her  that 
day  P— Yea,  Sir,  I  did.  1  was  fillingr  a  barrow 
of  .gravel,  from  a  heap,  at  my  door,  to  lay  down 
in  ihe  yard  ;  I  stood  resting  myself;  ahe  came 
by  ase,  and  I  looked  very  wishfully  at  her. 
Ai  she  went  by  me,  the  wind  btowed  up  her 
gown,  and  there  waa  a  gnaat  Mt  in  the  keel  of 
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I  saw  her  till  she  gt>t  into  tbe 
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her  stocking 
field. 

Did  yoo  aee  her  when  she  mwi  in  confine- 
ment  P— i  did,  and  when  she  was  taken  up^ 
and  saw  her  go  into  the  cart. 

From  what  you  oboerved  an  her  going  by, 
did  yoo  believe  it  was  the  aame  person  P-oTeSa 
Sir,  I  am  sure  of  it. 

Are  you  sure«ow  this  is  the  same  person  ?— 
Yes,  Sir,  I  am.  I  saw  bar  in  Newgate,  and 
was  sure  of  it  then. 

Crosa-examioed  by  Mr.  Wilki. 

Did  you  ever  converse  with  her  P— Nd^ 
never  at  all. 

How  near  was  she  to  you  when  she  walked 
by  P-«-I  believe  it  might  ke  two  or  three  yarda 
off. 

Have  yon  a  coach* road  goes  by  your  houstff 
—Yea,  Sir,  the  York-roadT 

Do  you  know  William  Headland,  that  baa 
been  examined  ^^^l  do. 

Did  you  see  any  body  with  her  P— No,  I  saw 
nobody  with  her, 

Waa  that  the  only  time  ?— I  believe  I  aaw 
her  sevoral  timea,  but  cannot  fix  upon  tha 
days. 

bid  you  see  any  young  people  with  her  P-« 
I  saw  her  son  several  times. 

How  long  afterP—I  cannot  say  how  long. 

Did  vou  ever  see  her  daughters  with  her  r— 
No,  only  when  they  were  taken  up. 

Was  It  a  very  high  wind  that  day  P— It  was* 

What  had  she  on  her  head  P — I  cannot  tell. 

Waa  her  face  covered  over  P— No,  it  waa 
not 

How  did  ahe  walk  P— She  went  crouching 
and  cringing. 

Which  way  waa  her  fiice  ?— It  waa  then  to- 
wards the  town :  1  looked  at  her  very  wiah- 
fttlly. 

Then  you  cannot  say  you  saw  her  before  P— 
I  believe  I  did. 

Do  you  know  Elizabeth  HeadlandP  What  ^i 
her  character,  a  good  or  bad  one,  in  the  neigh- 
bourhood P— I  never  heard  ahe  robbed  any 
body.' 

Is  it  aa  good  as  the  rest  of  her  neighbours  P-'- 
I  cannot  say  that ;  her's  is  not  so  clear  as  some 
people's  are}  but  I  never  beard  sbe  waa  n 
thief. 

What  ia  her  son's  character  P-4  know  no  ill 
of  bim. 

Do  you  know  Dav|dPyer  P-<*Ye8,^r,  I  do. 

What  is  his  character  P-r-He  is  a  very  booaat 


By  Mr.  Nare$, 

1  own  the  boy  has  given  a  atvange  aeeoont ; 
but  did  you  ever  hear  any  harm  by  him  P— No^ 
never  in  my  Hfe. 

In  what  particular  ia  the  roother'a  charadar 
Buppoaed  to  be  bad  P-^l  do  not  know,  not  I. 

How  far  does  David  Dyer  live  from  you  P-^ 
Beltvaa  oppoaite  roe. 

What  is  his  business  P— He  is  a  shepherd. 

Did  you  ever  hear  any  harm  of  him  P— No, 
never  in  my  lift:  be  baa  p  goad  chaiactar. 
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Sof^el  Amat  sworn. 
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5.  Amot.  I  liTe  at  White- Webbs,  on  Enfield 
chace;  and  bate  tired  there,  these  foorteen 
years. 

Mr.JVar«i.  What  are  you? — S.Amot.  lam 
a  )abouriti|f  man. 

Do  you  know  such  n  person  as  Mary  Squires? 
—Yes,  Sir. 

Look,  and  see  if  vou  see  her.— That  is  tbe 
woman  (pointini^  to  her). 

How  long  have  yon  known  her?-^The  first 
of  my  seeinijr  her  was  on  a  Friday  morning : 
she  asked  me,  if  1  saw  a  little  brown  horse  ? 
This  was,  as  near  as  I. can  guess,  about  nine  or 
ten  day  a  before  new  Christmas- day. 

How  came  you  to  fix  upon  that  time  ?— 1 
had  been  at  a  place  called  Clay -bill,  and  met 
ber  in  the  bushes:  she  asked  me  if  I  saw  this 
horse,  and  said  his  l^grg  were  tied,  and  he  had  a 
clog  upon  him :  then  I  turned  back  affain,  and 
asked,  what  sort  of  a  clog  ?  She  said,  her  name 
was  Squires 

For  what  reason  did  she  tell  you  that  ?— Be 


cause  I  might  gi  yc  her  an  account  of  the  horse, 
**  '  "  '    of  f ' 

man  ? — ^Cpon  my  oath,  I  am.  Sir. 


if  I  light  of  him. 

Upon  your  oath,  are  yon  sure  this  is  the  wo- 


Did  you  ef  er  see  her  any  time  but  that  ? — I 
never'  saw  her  after  that  time  till  I  saw  her 
in  Newgate ;  but  do  not  know  the  particular 
day  J  saw  her  there. 

How  long  was  it  after  you  bad  seen  her  be- 
fore?—It  was,  I  believe,  a  quarter  or  half  a 
year  after. 

Were  yon  certain  then  it  was  the  same 
person  ?— I  was,  Sir;  and,  to  the  best  of  my 
LnowloiJlge,  I  believe  now  it  is  the  same. 

Cross-examined  by  Mr.  WiUa, 

What  is  your  employ  ?— I  follow  labouring 
work:  I  work  sometimes  at  Cheshuot,  and 
sometimes  at  other  places. 

Have  vou  any  family  ?— 1  have  a  wife  and 
three  children. 

Why  are  yon  positive  as  to  the  time?-*Be- 
canse  it  was  on  a  Friday  morning  that  I  saw 
her;  and  on  the  Sunday  following  I  met  her 
•gain,  and  asked  her  if  she  had  found  her 
horse;  andshessid,  No. 

Why  do  you  apprehend  it  was  nine  or  ten 
days  before  new  Christmas  yon  bad  this  con- 
versation with  the  gypsey?--!  think  new 
Christmas  was  the  Sunday  se'nnight  followiog. 

iire  you  sure  Christmas-day  was  on  a  Sun- 
day that  year  ?_No ;  it  was  on  a  Monday.  I 
say,  it  was  the  Sunday  was  se'nnight  before 
»iiew  Christmas  that  1  saw  her. 

Was  there  any  body  with  her  at  that  timer? 
•^Tbere  were  a  man,  two  women,  and  two 
diildren  with  her,  the  second  time;  there  was 
nobody  with  her  the  first  time. 

Had  she  either  of  the  times  a  horse  or  ass 
with  her?— No,  neither. 

Mr.Just.  C/ive.  Who  carried  tha  children? 
-^Arnoi.  They  walked  on  foot 


^  How  old  might  they  be  ?— Four,  or  five,  or 
six,  or  seven  years  old. 

What  was  tbe  colour  of  tbe  horse  she  en- 
quired after  ?— A  little  brown  one,  with  his  leg§ 
tied  together. 

Do  you  know  farmer  Smith?— I  do;  his 
house  stands  about  two  or  three  pole  from  miueH 

Did  thes^  two  children  seem  to  be  gypsey 
children  ?— I  did  not  observe  their  colour ;  they 
seemed  to  belong  to  that  gang. 

Do  you  know  oftheir  lying  in  farmerSmith's 
cow-house? — I  do ;  they  did,  to  the  best  of  my 
knowledge. 

If  those  people  had  lam  there,  do  Toa  think 
he  would  not  have  remembered  there  being  tw« 
children  with  them  ? — His  remembrance  m  do-> 
thing  to  me. 

Blr.  Nara.  Did  youi  see  them  at  fiuiner 
Smith's?— S.  Arnoi,  I  never  saw  them  in  the 
cow-house:  I  know  no  otherwise  than  as  I 
met  them  on  the  Chace,  and  heard  they  lay 
there ;  and  it  being  so  near  my  bouse,  I  couul 
hear  them  talk  in  tbe  cow-house.  On  tha 
Sunday  morning  I  met  her  betwixt  Clay-bitt 
and  White-Webbs:  I  asked  ber,  whether  she 
bad  found  tbe  horse  or  not?  She  said,  she 
had  not. 

Mr.  Just.  Clive.  Was  it  then  that^'the  man, 
two  women,  and  two  children,  were  with  her  ? 
—5.  Amot,  It  was. 

Mr.  Just.  C/m.  Look  about  tbe  oonrt,  and 
see  if  you  see  the  two  women  that  were  with 
ber. — S.  Amot.  1  cannot  swear  to  any  person 
besides  her,  really :  1  did  not  take  notice  of  the 
two  women ;  I  did  not  converse  with  them. 

Mr.  Nares.  Did  the  notice  ^on  took  of  her, 
the  first  time  you  saw  her,  give  you  such  an 
idea  of  her  person,  as  to  ask  her,  of  your  own 
accord,  whether  she  had  found  her  horse?— 
S.  Amot.  I  did. 

Recorder.  What  partieuhu'  reason  have  yon 
to  imagine  that  these  two  children  were  with 
them  at  farmer  Smith's? — S,Amol,  I  doni 
know  that :  I  heard  a  noise  of  the  veieet  of 
small  people ;  I  cannot  say  they  were  chil- 
dren, young  or  old. 

Kecorder.  Could  yen  distinguish  the  voice 
of  children  ?— 5.  Amot.  1  ooiud,  to  be  sare  ; 
but  I  did  not  see  tiie  old  woman. 

Mr.  Baron  Legge.  Yoa  sav,  yoo  first  of  all 
saw  the  old  woman  on  a  Fridfay ;  when  was  it 
you  saw  her  next  ?— S.  Amot,  On  the  Sondaj 
after  the  Friday. 

Mr.  Baron  tjcgge.  Did  yon  see  her  the  next 
Sunday  after  thatSunday  again?— 5.  .imol.  No. 

ElUaheth  Artwi  sworn. 

£«  Amot,  I  am  wife  to  Samuel  Amot:  we 
have  lived  where  we  do  fimrteen  years. 

Mr.  Nares.  Do  you  know  Mary  SqoiRif'— 
E.Arnoi.  Yes,  Sir. 

Look  about  the  oonrt,  and  see  if  yen  oan 
see  her. — ^There  she  is ;  I  am  sure  it  is  her. 

When  was  the  fint  tioM  yoa  i 
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luiTe  ieen  her  ?— It  was  about  a  week  before 
New  Chrititinas. 

How  came  yoo  to  ftz  apoo  that  time  P— To 
the  best  of  my  knowledge,  it  was :  I  koow  it 
was  about  a  week  before  the  first  New  Christ- 
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Where  did  jrou  see  her  ?— I  ssw  her  lyiogr 
in  farmer  Smith's  cow*  house,  close  to  my 
house :  I  saw  her  ccime  out  of  the  cow-house 
iuto  the  lane  on  the  Cliace.  She  asked  me,  if 
I  saw  a  little  horse  of  her'sP  I  said,  I  bad  not 
This  is  the  truth. 

Was  your  husband  with  you  at  that  time  ?— 
He  was  not 

Did  you  see  any  othors  in  company  with 
her  r — ^1  saw  several  more,  but  1  did  qot  take 
notice  of  them  :  I  saw  her  son  oo  the  Chace, 
whisdtng  for  his  horse. 

'    Did  you  see  her  after*  that  ?-^No,  never, 
only  in  Newgate,  till  now. 

What  time  was  that  you  saw  her  in  New. 
gate?— I  don't  know  the  time ;  I  never  kept 
the  account  of  that. 

Was  it  before  or  after  her  trial  ?— It  was  after 
ber  trial. 

Mr.  Just  C/tve.  Should  you  know  the  son 
if  you  was  to  see  him  ?— £.  Amot,  1  took  so 
little  account  of  him,  1  can't  say  whether  1 
should  know  him  or  not. 

Mr.  Ifara.  Did  you  ever  see  a  woman  like 
Ibe  old  woman  in  your  life  ?-~£.  Amot.  No, 
never  before  I  saw  her. 

Did  you  think  the  woman  you  saw  in  New- 
gate, was  the  same  person  you  saw  enquiring 
for  her  horse  ?— The  very  same^rson. 

Do  you  think  this  is  the  same  person  here, 
yon  saw  there,  and  in  Newgate  ?— The  very 


Cross-examined  by  Mr.  WUlet. 

How  long  was  she  with  you  enquiring  for 
lier  horsed— It  might  be  some  minutes  before 
the  turned  her  back,  and  went  to  look  for  him. 

Did  you  see  her  in  the  cow-house? — No,  1 
did  not ;  I  saw  heir  coming  out  of  it. 

Did  she  mention  the  colour  of  the  horse  ?— 
She  did  not. 

What  did  you  say  to  her?— I  told  her  I  had 
not  seen  him. 

Was  this  the  only  space  of  time  you  had  to 
nee  her  face,  till  you  saw  her  in  Newgate  ?— It 
was. 

How  long  were  yon  Ulking  together?— It 
might  be  two  or  three  minutes. 

Do  you  swear  absolutely  that  was  the  person  ? 
—I  do,  Sir. 

hy^  Mr.  Naret. 

Did  yon  change  a  word  with  the  son  ?— I 
did  not. 

Were  you  near  the  cow-house  ?— My  house 
joins  almost  to  it :  she  came  out  of  the  farmer's 
yard,  and  said,  GmmI  woman,  did  you  see  a  little 
horse  of  mine  ? 

Did  she  come  towards  you  before  she  spoke 
to  you  ?— No ;  I  was  going  for  a  pail  of  water^ 
m  she  came  out  to  look  for  her  bone. 


Ms.  Jost.  Clive.  Bow  /»me  you  to  say  that 
man  was  her  son?— £.  ArwA.  She  said,  it  was 
her  son  that  was  calliog  her  borse. 

Sarah  Star  sworn. 
Mr.  Nares,  Do  you  know  Mary  Squires  ?-• • 
S.  Star.  I  do;  that  is  the  gypt^ey  (pomtini;  to 
her). .  I  live  the  next  door  to  Mrs.  Wells'i 
house  at  Enfield-Wasb :  my  husband  rents  a 
farm  there. 

•  How  long  have  you  lived  there?— I  have 
lived  there  three  years  this  May. 

When  was  the  first  time  you  saw  the  gyp- 
sey  ?-- She  was  at  my  house  on  the  18th  or 
19th  of  Jenuary  was  twelve- month. 

By  what  do  you  recollect  the  day  ?— My 
husband  was  gone  to  Hertford  for  a  load  of 
pease  for  a  gentleman  in  town :  the  note  is  in 
court,  as  far  as  I  know,  with  the  date  on  it: 
Mr.  Miles,  the  former  attorney,  had  it  of  me. 
Did  you  ever  see  her  at  any  other  time  ?— I 
never  saw  her  before  or  after,  till  she  was  taken 
up. 

Mr.  Just  Clive.  How  near  do  you  hve  to 
Mrs.  Wells's  house  ?— S.  Star.  My  house  is  as 
near  to  her  house,  as  it  is  across  the  sessionfto 
house  yard. 

Mr.  Nara.  What  conversation  passed  be- 
tween  youf—S.  Star.  At  first  she  came  and 
asked  at  the  dQor,  if  I  had  any  delft  to  mend 
or  china  ?  My  man  and  boy  were  at  dinne^ :  £ 
bid  them  give  her  an  answer,  because  I  was 
busy.  Then  she  came  into  the  kitchen  to  me, 
and  asked  to  buy  some  pork  of  me,  and  brown 
bread :  I  said,  1  had  but  that  piece  of  bread  in 
the  house,  and  mere  need  to  boy  than  to  sell. 
Then  she  asked  me  to  sell  her  some  chitter- 
lings, I  having  some,* and  black  puddings, 
lying  on  the  table:  I 'gave  her  a  good  pi^co 
of  chitteriing  to  get  rid  of  her. 

How  long  might  this  conversation  take  up  P 
—I  had  rather  set  a  lesser  time  than  it  was.  I 
do  believe  ahe  was  three  quarters  of  an  hour 
with  my  men  and  me,  that  is,  in  my  sight  and 
hearing.  She  offered  to  tell  my  servants  their 
fortunes,  and  to  tell  me  mine.  She  was  some 
time  in  the  porch  with  my  servant ;  but  I  be- 
lieve she  was  in  my  sight  three  quarters  of  an 
hour.  ^  ^ 

Did  she  tell  any  of  them  their  fortunes  r— 
After  she  found  she  could  not  tell  roe  min^ 
she  said,  Don't  be  scared  at  me;  fori  have 
been  before  dukes,  lords,  and  earis,  aud  I  hurt 
nobody,  madam  J  I  will  not  bun  you.  She  did 
not  tell  any  of  my  servants  their  fortunes  m 
my  hearing.  I  wanted  to  get  rid  of  her,  for  I 
was  terribly  scared,  seeing  such  a  strange  gyp- 
sey  woman ;  though  I  have  seen  hundreds  of 
gypsies  atone  time  or  other:  the  man  took 
her  into  the  porch,  then  the  boy  bolted  the  door, 
so  we  got  herout.  I  saw  her  when  she  was 
taken  up  and  nut  into  the  cart ;  and  I  saw  her 
in  Newgate  after  that 

Are  you  sure  this  is  the  same  person?— Yes, 
Sir.  „ 

Cross-examined  by  Mr.  Witta. 
How  are  yon  certain  as  to  time,  so  as  to  fix 
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it  to  be  the  18th  or  1  gib  of  Janotry  f^Upon 
tbifl  account,  my  husband  was  gone  for  a  load 
of  pease,  aud  the  note  was  dated  the  18th  or 
19th  of  January. 

Where  is  that  note?— It  was  delivered  into 
Sir.  Mites  the  attorney's  hands,  and  I  hare  not 
teen  it  since. 

^  How  long  is  it  ago  since  you  delivered  it  to 
bim  ? — 1  brieve  it  may  be  above  a  twelremonth 
•go* 

What  did  you  look  upon  him  to  be  at  that 
time?— I  took  him  to  be  a  lawyer  concerned 
for  Elizabeth  Canning. 

Where  was  your  husband  when  you  gate 
him  that  note  ?— I  can't  tell. 

Air.  Just.  Clive.  When  did  you  deliver  this 
note  to  Mr.  Miles?— iS.  Star,  Indeed  I  can't 
tell.  I  know  my  husband  took  the  pease  up 
one  day,  and  delivered  them  the  next ;  that  is 
the  reason  I  say  the  18th  or  19th  of  January. 

Mr.  Nares.  We  have  not  got  the  paper  to 
{kroduce. 

Mr.  Baroti  Legge.  Did  you  deliver  that  before 
or  after  the  trial  of  Mary  Squire*?— 5.  Star. 
After,  a  great  while. 

Mr.  IVilles.  How  came  yon  not  to  Appear 
here  on  iSquires's  trial?— 5.  Star.  They  did 
pot  require  it. 

Daniel  Vau  sworn. 

_  2>.  Van.  I  am  a  day-labouring  man  ;  and 
live  in  Turkey-street  in  Enfield  parish,  and  have 
lived  there  almost  fourteen  years. 

Mr.  Naret.  How  near  is  that  to  mother 
Wells's?— D.  FoM.  About  a  quarter  of  a  mile, 
as  near  as  I  can  guess. 

Have  you  ever  seen  Mary  Squires?— I  have 
Been  that  woman  that  was  in  Newgate ;  I  den't 
know  her  name. 

Look  about  yon,  and  see  if  you  can  see 
her. — There  she  is  (pointing  to  her) :  she  is 
reniarkable  enough  :  she  has  now  a  red  cloak 

OB. 

Where  did  yoq  see  her  first  ?— The  first  time 
I  saw  her  v^oing  alonff  the  causeway  behind  my 
house ;  it  was  on  old  Christmas-day,  by  the 
pew  stile  the  5th  of  January  17SS.  I  was  then 
in  my  own  yard. 

How  near  were  you  to  her  ?— Perhaps  I 
might  be  four  or  five  yards  from  her. 

Had  you  any  conversation  with  her?— I 
never  said  any  thing  to  her,  or  she  to  me. 

How  came  you  to  take  such  notice  of  her? 
By  reason  she  stopped ;  and  I  thought  she 
would  have  come  into  the  yard,  hot  she  did 
not ;  if  she  had,  I  should  have  told  her  there 
was  nobody  in  the  house. 

Was  there  any  body  in  the  bouse  then?— 
Ko,Sir.  "^       ^ 

Had  youafull sight ofherface at thattime? 
— -1  had,  certainly. 

Was  she  alone  ?— She  was,  without  she  had 
got  any  body  under  her  ekwk :  I  saw  nobody 
with  her. 

Did  yon  see  her  any  time  else?— Only  in 
liewjrate. 

Did  these  obeerratioDS  you  made  of  ber,  fur- 


nish you  with  a  sufficient  remembrance  of  her 
person,  to  recollect  she  was  the  same?— I 
am  sure  she  is  the  same ;  now  I  am  sore  of  if. 
Sir.  It  b  the  lame  person,  but  not  the  same 
clothes. 

Mr.  Just  Cliw.  What  coloured  clothes  had 
she  on  then  ?—  Vat$,  She  had  a  brick-coloured 
gown  on,  an  old  red  cloak,  and  a  wbifisb  ce^ 
bored  one  over  that,  and  an  old  black  bearer 
bat ;  it  was  not  a  black  hat  as  women  commott* 
Jy  wear. 

Mr.  ^orei.  What  reason  have  yon  to  fix 
upon  Old  Christmas  day  ?— Fan.  By  renon  I 
went  to  work  with  a  master  i  have  worked  far 
almost  eleven  years,  and  he  did  not  cbuse  1 
'should  work  on  that  day. 

Why  did  he  not  chuse  you  should  Work?** 
By  reason  he  thought  it  was  Christmas-day, 
and  ought  to  be  kept. 

Are  you  certain  that  was  the  same  day  yo« 
saw  this  woman? — I  am.  Sir;  that  was  the 
same  day ;  m^  door  was  locked  when  I  camn 
home,  and  I  did  not  know  where  my  wife  wnn 
gone  with  the  key,  and  at  that  time  the  woman 
came  by. 

CroM-esammed  by  Mr.  Willet. 

Did  you  efer  aee  her  before? — No,  Sir; 
nor  never  saw  her  again,  till  I  saw  her  in 
Newgate. 

How  long  did  she  stop  there?— Perbapa  n 
minute,  or  half  a  minute. 

When  you  went  into  Newgate,  dkl  yon  go 
by  yonrseif,  or  with  other  persons  ?— I  did  not 
go  oy  myself;  if  I  had,  I  should  not  tiavn 
found  her ;  hut  we  went  but  one  at  a  lime  up 
to  her. 

Was  she  brought  out  among  a  number  of 
otho*  persons,  or  was  slie  singled  ont?— Stie 
sat  upon  the  bed,  but  I  knew  her  long  before  I 
came  at  her. 

Were  there  any  other  prisoners  there  ?— I 
did  not  know  who  were  the  prisoners. 

Was  she  sitting  by  herself  r— She  sat  by  her- 
self on  one  side  of  the  bed. 

Were  there  any  other  people  shewed  to  yon 
in  that  comer  of  the  room.  Ijesides  the  gypsey 
herself  ?— There  was  no  other  person  sitUng  on 
the  bed,  nigh  heri  as  I  know  of. 

Were  there  any  other  people  in  the  room  ? 
There  were  a  great  many ;  but  1  knew  the 
woman  when  I  saw  her,  and  should  from  n 
thousand. 

By  Mr.  Justice  C/m. 

Who  desired  you  to  go  into  the  room  f — t 
don't  know  who  it  was ;  it  was  by  the  gen- 
tlemen. 

Did  any  body  come  dp  from  the~  coontr/ 
with  you  ?— Yes,  there  were  nine  or  tte  of  dt 
came  up  in  a  coach  together. 

By  Mr.  WUlti. 

Did  yon  all  go  into  Newgate  together?— t 
doii*t  know  how  many  did  when  I  did,  or  bow 
many  went  in  together. 

Was  not  the  pucpoid  of  yonr  going  np,  to 
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iee  if  yOQ  conl^ilnd  oat  ttie  glpsevT-^No,  no ; 
I  was  carried  op  to  Me  if  I  ooula  find  out  the 
same  woniao  tnat  I  bad  sei^n  before.  A  bfhid 
man  can't  see  ber ;  but  a  mio,  if  be  baa  bat 
half  an  eye,  migbt  know  that  woman  if  be  aces 
her  again. 

BjHr.  ^ar<i. 

Upon  your  oatb,  did  ally  body  point  out  to 
you  that  tbis  was  the  ^y psey  ?— No,  no ;  I  did 
not  want  tbem  to  do  tbat. 

Did  any  boily  tell  you  bow  abe  was  dmand  ? 
— No«  certaioly. 

Was  there  any  other  woman  there  ?— rThcre 
were  in  the  room. 

Did  yoo,  of  your  own  aceord»  say  which  was 
the  woman  f— Certainly. 

By  Mr.  Justice  C/rse. 

How  near  do  yon  lire  to  mother  Wells's  ?— ' 
As  nearaa^l  can focss, about  aquarterof  n 
mile  off. 

HaTO  you  efer  been  in  ber  bouse  f— I  have 
■everal  times. 

Were  yon  there  the  beginning  of  Januaiy  f 
—No,  nor  I  bad  not  been  hi  the  house  Above 
two  yeers,  till  they  were  taken  up. 

Mr.  ¥Fi//ef.  Had  you  used  to  go  thereat 
anytime? — Fan.  Iliare  been  in  the  bouse 
diTen  times  formerly ;  then  she  eold  beer ;  then 
a  poor  map  might  take  a  pint  of  beer  there,  as 
well  as  at  another  house. 

Recorder.  Who  was  the  first  person  that  ap- 
plied m  vou  to  go  to  Newgate  P— rnii.  I  am  sure 
I  don't  know  the  genilemen's  names  one  firom 


I  liva  in  Turkey-street.at  En- 


R^eorder,  Have  you  heard  their  names  f — 
Tau.  I  have  heard  a  good  many  of  the  gentle 
men's  names  that  are  on  the  girl's  behalf:  if  I 
were  to  hear  tbeir'names,  perhaps  1  mignt  Know 
tbem. 

By  Mr.  Justlee  CUife. 

Do  you  know  farmer  Bmitb?— I  do,  very 
well. 

Do  yon  know  has  cow-house  P— I  never  waa 
IB  bis  yard^ 

Jane  DadmeU  swam. 

X  DadwelL 
field  Wash. 

Mr.  Piaret,  How  long  have  you  lived  there  ? 
•^DadwtiL  I  have  lived  there  two  years. 

Wbai  is  your  business  ? — I  keep  a  shop  $  1 
sell  batter,  cheese,  coffee  and  tea,  and  tnose 
sort  of  things. 

Do  you  know  Mary  Squires P<-1  do  ;  tbis  is 
the  woman  (pointing  to  her.) 

When  did  you  first  see  ber  f^The  first  time 
was  at  our  shop ;  the  time  I  can't  tell ;  but  I 
cafl  tell  oneciay  In.partiettlar,  tbat  was  the 
Tbursdsy  in  Christmas  week. 

Wbici  Chrislttias?-*The  new  Christmas 
week. 

Up<m  what  account  did  abe  come  to  your 
shop?—- Sliecamefor  eofiS^,  tea,  and  butter; 
but  I  ean't  tell  what  favtiealkr  weight  ahe  had 
any  oat  day. 


I  been  at  my  shop,  buidki' 


Had  ahe  been  at  your  abop  belbruthat?- 
8he  bad  several  times  belbre  that 

Wb^r  do  you  fix  upon  that  day  ?— We  dn 
ed  a  piece  of  meat  for  our  customers,  u  t 
usually  do  at  Christmas:  tbia  waa  drsoscd  as 
Christmas  dav ;  ibe  customers  came  on  Tues* 
day  night  and  Wednesday  oight ;  and  this  of 
ber  coming  was  after  my  cusmmsra  had  bsca 
there. 

What  leason  have  you  to  think  it  was  aAsr 
they  had  been  there  P— -I  was  in  my  back  hoom 
washing  my  dish(«  (that  had  been  used  when 
mycnslomers  were  there)  ^bea  she  came  in. 

Did  you  see  her  anv  time  alter  that?— I 
can't  say  particularly  whether  she  was  or  not 
at  my  house  after  tbat 

From  her  coming  no  often  to  your  shop,  caa 
you  be  certain  of  her  hcie  ?— I  know  it  very 
well.  ^ 

Dkl  yon  aee  ber  in  Newgate ?— I  did. 

Was  she  shewn  you  thm,  or  did  you  knew 
her  of  yourself  ?— I  knew  her  immediately,  ani 
then  she  owned  she  had  been  at  my  shop. 

Recctder.  Did  ahe  own  she  hadbeen  at  your 
ahop  tbat  Thursday  P—Dcufive/i.  No :  ahe  km 
me«  and  owned  she  had  t 
not  fix  upon  any  time. 

Mr.  Nara.  I  need  not  ask  yon  any  more  as 
to  your  cerUinty  of  the  person  then:  are  you 
sure  now  this  is  the  perm  P— Dodbetf.  Yes, 
Sir,  lam. 

Cross-examined  by  Mr.  WiUet, 

Were  von  ever  examined  before  P-^1  waa. 

By  what  person  waa  you  examined  ?-«-& 
don't  know  the  gentleman. 

How  long  is  it  ago  P— It  is  a  twalve-moBtli 
ago  last  Cbnstnsas. 

How  long  is  it  since  yon  was  examined  ht^ 
fore  the  grand  jury  P— 1  don't  kaow. 

Were  you  ever  examined  upon  oath?— t 
waa,  but  not  upon  such  tbbffs  as  these. 

Was  it  upon  the  Abbotsbury  men  finr  per« 
jury  p— I  don't  know  what  it  waa  about;  it  was 
about  tbis  aflbir. 

When  did  you  recollect  any  of  these  circum- 
stances, about  your  washing  your  dishes?— • 
I  gave  this  account  to  the  grand  jury,  and  told 
the  same  as  I  have  now. 

Mr.  Naret.  Is  the  •account  you  teQ  now 
true  f'-DadvelL  I  am  sure  it  is. 

By  Mr.  Wilki. 

When  was  it  yon  first  recollected  it,  to  tell 
those  circumstances  of  her  being  there?— 1 
canH  recollect  the  day  of  the  month ;  after 
tb^  were  taken  up,  the  lawyer  came  to  me^ 
and  1  told  It  him. 

Don't  you  wash  your  dishes  everyday?-— 
No,  1  do  not ;  but  I  know  in  particular  it  wan 
tbat  day :  one  of  my  neigbhoure  came  in,  and 
asked  tne,  what  strange  woman  that  was? 

Did  she  stay  any  time  in  your  shop?— She 
sat  down  and  smoked  a  pipe  tnere. 

At  the  time  you  saw  ber  in  Newgate,  what 
day  did  Souirea  aay  it  was  that  she  was  at  your 
abopf*-Slie  did  nut  lay  what  day,  bat  ahe  laid 
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•he  knew  me :  I  asked  her  whetbor  ihe  knew 
me. 

By  Mr.  Uaret. 

Then  this  iffsir  had  made  a  great  deal  of 
Boise  in  the  oonotry  ?•— Yes,  it  hM. 

And  the  lawyer  desired  you  to  recollect  the 
Hme,  did  be  not  ?— Yes,  he  did. 

Yott  say  she  smoked  a  pipe ;  where  did 
•he  sit  P — She  sat  dowo  by  the  fire. 
.  Who  is  that  neighbour  that  came  in,  and 
asked  about  the  strange  woman  ?-^he  was  one 
of  the  witnesses,  but  is  since  dead. 

Was  she  examined  when  you  was  before  P— 
She  was ;  her  name  was  Anne  Parsley. 

Mr.  WilUi.  Were  yon  by  when  she  was 
•nmined  P — DadweU,  No,  1  was  not ;  there 
was  but  one  examined  at  a  time. 

By  Mr.  Recorder. 

How  oM  are  you  P — I  am  threescore  yean 
•fage. 

Are  you  no  moreP— 1  am  not. 
t  Hare  yon  seen  gypsies  at  Enfield- Wash  be- 
Ibre  this  r — 1  have,  sneh  as  are  called  gypsies. 

Had  any  of  them  used  to  come  to  your  shop  P 
—No,  none  of  them. 

Mr.  Willee.,  Were  they  and  this  woman 
•like  that  you  had  seen  before  ?-*Dad»elL  No. 

By  Mr.  Recorder, 

What  was  her  errand  the  first  time  she  came 
to  your  sbopP— 8he  came  and  asked  if  we  had 
any  china  to  mend. 

Had  she  any  body  with  her?— I  never  saw 
•ay  body  with  her. 

.  .bid  she  tell  you  where  she  lived  P— She  said 
•he  lived  np  yonder ;  and  said  no  more. 

Tobias  Kellog  sworn. 

KeUog,  I  am  a  husbandman,  and  live  at 
Eofield  in  a  little  house  of  my  own. 

Mr.  Nam.  How  k>ng  have  you  lived  there? 
•^KelU^,  Twenty-six  years,  come  Michael- 
mas. 

Do  yon  know  Maiy  Squires  P— I  have  seen 
her. 

Look  about,  and  see  if  you  see  her  now. — 
I  see  her,  Sir* 

When  was  the  first  time  you  saw  her  P— The 
first  time  was  in  January,  something  better 
than  three  weeks  in  January  was  twelve- 
month. 

What  day  in  January  ?— I  cannot  say  te  the 
dav. 

Have  you  any  reason  to  say  yon  saw  her 
before?— I  have  not 

Where  did  vou  see  her  P— She  was  on  the 
other  side  of  tne  way  where  I  was  at  work  in 
Mr.  Fletcher's  bam,  at  BuU's-cross ;  she  was 
walking  up  Turkey-street  green,  in  the  foot- 
path. 

What  have  you  to  charge  your  memory 
with,  as  to  the  day  P— I  can't  say  but  it  may 
be  a  day  or  two  before  Old  Chrjstma»-day. 


Was  it  before  Old  Christmas,  or  after  r-*-k 
was  rather  before  Old  Christmas. 

Are  you  certain  of  it  P— Yes,  I  am. 

What  day  of  the  month  was  Old  Christmas- 
day  on  P — ft  was  on  a  Friday,  and  1  believe  I 
saw  her  on  the  Thursday ;  but  1  can't  say  to 
the  day  of  the  month. 

Are  you  sure  it  was  three  weeks  in  Janyary  f 
-^I  mean  so,  and  better. 


By  Mr.  Baron  Legge, 

From  what  period,  or  time,  do  you  reckon 
your  three  weeks  in  January  P— 1  say,  near  a 
month. 

Was  it  the  beginning  of  January  P— No, 
there  were  two  or  three  days  past  the  banning. 

Mr.  Naret.  What  do  yoto  mean  vy  three 
weeks  in  January  f-^Kdhg.  I  said  three  weeks, 
very  near  a  month  in  January. 
-  Mr.  Baron  Legge.  How  long  was  it  before 
Squires  was  taken  up? — KelU^,  I  reckon  it 
about  a  month  before  the  time  she  was  taken  ap. 

By  Mr.  Nora. 

When  you  say  better  than  three  weeks,  or 
near  a  month,  do  you  mean  before  Squirea  wan 
taken  up? — 1  mean  so. 

Are  yon  sure  you  saw  her  then  ?— I  am  sure. 

How  far  is  Mr.  Fletcher's  barn  from  mother 
Wells's? — His  house  is  very  near  a  mile  from 
it ;  but  the  bam  is  about  a  quarter  of  a  mile. 

Did  you  see  her  face  then  P — 1  did. 

Did  you  see  her  after  that? — I  did,  twioe^ 
walk  by  my  barn-door.  She  asked  me  for  a 
hit  of  tobacco  ;  I  said,  I  used  none,  and  away 
she  went:  I  saw  her  tour  times  in  ad,  with 
the  time  she  was  taken  up.  She  was  at  my 
barn-door  the  day  before  abe  was  uken  np, 
about  one  o'clock,  and  asked  the  man  that 
was  in  the  barn  with  me  (whose  name  is  John 
Rowley)  for  a  bit  of  tobacco:  then  she  came 
into  the  bam,  and  aaid  lo  him.  Young  man, 
I'll  tell  you  your  fortune ;  and  told  him,  there 
is  one  young  man  has  a  very  great  enmity  t» 
him,  and  asked  him  to  cross  her  hand  with 
four  half-pence  to  tell  him  his  fortune:  hn 
said,  If  I  do,  I  must  go  on  the  highway  for 
it :  then  she  tumed  herleg  over  the  board,  and 
away  she  went.        * 

Is  John  Rowley  here?— No,  he  is  not 

Where  does  he  live?— At  Enfield  highway. 

Are  you  sure  this  is  the  woman  that  asked 
you  for  tobacco,  and  that  afterwarda  offered  to 
tell  Rowley  his  fortune? — It  is  the  same. 

Have  yon  seen  her  since  that  time? — No,  I 
have  not  till  now;  but  she  is  a  Tery  remark- 
able woman. 

What  makes  you  fix  it  to  be  the  day  befero 
Old  Christmas  day?— I  have  no  particolar 


Crosa-ezamined  by  Mr.  WUla. 

Had  yon  any  conversation  with  her  the  fiirt 
time  P — ^No,  1  had  none  at  all. 

Had  you  ever  in  your  life  seen  her  before? 
-No,  Sir. 
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'  Did  sbe  eontinue  walking  when  yoa  saw 
her? — She  was  walking  iUong. 

Did  yoa  see  any  f(aug  of  gypaiei  about  the 
town,  besides  her  r— No,  1  did  not  see  any. 

How  long  was  the  second  time  after  the 
first  ?— It  was  about  a  week  after. 

Had  yoo  seen  any  gypaiea  with  her  at  any 
time?*-No,S'ur. 

Should  yoa  have  recollected  the  person  of 
that  '        ■        -    -.    -    « 
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jfyitaey,  if  it  had  not  been  for  that  of  com- 
^  into  the  barn,  and  asking  for  tobacco  *^ — 
Yes ;  if  I  had  not  seen  her  a  second  time,  I 
aliould  have  remembered  her  face. 

Recorder,  Were  yon  in  Newgate  to  see  her  ? 
— Ke/Aw.  I  was  not. 

Mr.  wUki,  How  lonff  is  New  Christmas 
day  before  the  Old  f-^Kellog.  ElcTen  days. 

John  Frame  sworn. 

J.  Frame.  I  lired  with  'sqaire  Parsons,  and 
have  a  year  and  a  half;  but  I  am  out  of  place 
at  nresent. 

Mr.  Naret,  Where  does  be  live  T-^Frame. 
He  lives  in  James's -street,  Grosvenor-s(|uare, 
but  he  lived  in  Turkey-atreet,  EiiBeld,  in  the 
country  ;  and  I  lived  with  him  there  as  a  foot- 
man and  gardener. 

During  the  time  you  were  there,  did  yoa  see 
Mary  Squires  there?— Yes,  Sir. 

Do  you  think  you  should  know  her  now  f— 
There  she  is,  I  am  sure  (pointing  to  her.) 

When  did  you  first  see  her?— On  the  11th 
of  January  was  twelvemonth. 

Where  did  you  see  her  ? — I  was  at  work  in 
master's  garden,  and  she  came  and  talked  with 
me  through  the  palisadoes,  pretending  to  tell 
me  my  fortune. 

How  came  you  to  think  it  was  the  11th  of 
January? — Because  my  master  and  mistress 
went  to  town  on  the  9th  of  January,  and  this 
was  after  they  went 

Tell  us  the  conversation  as  well  as  yoa  can. 
— -i^e  said  a  great  many  things  to  me.  She 
told  me,  1  litUe  thought  of  coming  into  that 
country  once ;  and  she  wanted  me  to  give  her 
three- |ience:  1  gave  her  three- half-pence  ; 
but  she  did  not  tell  me  what  she  would  have 
told  me  if  I  had  given  her  more.  When  I 
cave  her  the  three-lialf-pence,abe  bid^me  put  it 
m  my  hand,  and  put  it  through  the  pales.  She 
took  it  out  and  went  away. 

How  k>ng  might  you  converse  with  her  at 
this  time?— It  might  be  four  or  five  minutes. 

Was  your  fortune  good  or  bad  ?•— She  told 
me  it  would  be  good  fortune. 

Are  you  aure  this  is  the  woman?— 1  am 
•ore  it  is. 

Did  you  ever  see  her  before  ? — 1  had  seen 
her  about  a  year  before :  I  liveil  then  at  one 
Mr.  Woodcock's  at  Enfield  Clay- hill;  he  is 
since  dead:  1  had  then  but  very  little  talk 
with  her ;  master  was  at  dinner,  and  I  ooald 
not  stay. 

Did  you  ever  see  her  at  any  other  time  ?— * 
Not  to  take  much  notice  of  her:  1  saw  her  two 
or  three  timei  beCweea  that  and  seaiag  her  in 
tfewgate. 


Are  you  sure  the  woman  you  saw  at  Mr. 
Woodcock's,  is  the  same  woman  that  told  you 
your  fortune  at  Mr.  Parsons's  ? — I  am  very 
sure  of  it. 

And  are  you  sure  this  is  the  same  woman, 
that  is  here  ?-^I  am  very  sure  of  it :  1  saw  her 
several  times  after  the  time  I  mentioned,  bnt 
not  to  take  notice  of  her,  any  farther  than  see- 
ing her  walking  in  the  street :  I  knew  she  was 
in  that  part  of  the  country  from  that  time,  tb 
the  time  she  was  taken  np. 

You  say  you  saw  her  in  Newgate? — 1  dtit. 

Were  you  certain  of  her  then  ? — I  was  very 
certain,  and  I  am  sure  this  is  the  same  now. 

Were  you  before  the  grand  jury  ? — I  was. 

How  lon^  is  that  ago  ?— I  can't  tell ;  it  was 
about  this  time  twelvemonth,  1  think. ' 

Did  you  give  the  same  account  before  the 
grand  jnry,  as  you  have  now?— 1  did. 

Was  that  true  ?— It  was,  and  so  is  this. 

Cross-examined  by  Mr.  Willei, 

Were  there  any  other  gypsies  with  her?— • 
No,Sir. 

When  yon  saw  her'about  a  twelvemonth 
before,  were  there  any  others  with  her  ? — No, 
none  to  I  saw ;  she  then  only  just  opened  tho 
gate. 

Was  she  in  company  with  any  others  tn 
Newgate,  or  shewed  by  herself? — By  herself. 

How  long  had  your  master  and  roistrets 
been  down  at  that  time?— I  cannot  tell;  they 
were  up  and  down  very  often. 

If  they  have  been  up  and  down  very  often, 
how  can  you  fix  upon  their  going  up  this  tim^, 
more  than  any  other  ? — By  reason  my  master 
and  mistress^gave  me  and  my  fellow-servant 
leave  to  go  out  on  the  1st  of  January. 

Had  not  your  master  and  mistress  been  in 
town  between  the  1st  of  January  and  the  9th  f 
—Yes,  they  had. 

Have  you  reason  to  believe  It,  because  yOur 
master  and  mistress  were  down  at  Christmas? 
—Yes,  Sir. 

How  long  had  they  been  there  at  that  time  ? 
—I  believe  a  month ;  and  I  am'sore  they  gave 
me  leave  to  go  out  on  the  Ist  of  January. 

'Recorder.  How  was  the  gypsey  dressed  ?-*- 
Frame.    She  had  a  reddish  sort  of  a  gown  on, 
I  think,  to  the  best  of  my  remembrance. 
^Wr.  Just.  Clive.     What  other  clothes  ?-!- 
Frame.  A  lightish-coloured  cloak. 

Mr.  Just.  Clive.  Do  you  know  Mary  Jewel? 
-''Frame.  She  saw  her  something  before  me 
the  same  day ;  her  fortune  was  told  her ;  she 
gave  her  some  boiled  beef:  she  is  gone  away 
from  thence. 

Joi^h  Gould  sworn. 

Mr.  Narei.  Where  do  you  live  ?— /.  GouhL 
1  live  in  Turkey-street,  in  the  parish  of  Bit- 
field :  1  am  a  day- labouring  man. 

How' long  have  you  liv^  there  ?— Thirty- 
seven  years. 

Tell  me  wh^her  you  know  Mary  SquireaP' 
—That  is  the  woman  that  sita  there. 

Are  you  sore  of  it  ?—l  am. 
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Wben  did  you  firat  <e«  her  ?**Tii  liie  bat  of 
my  (uiovMge,  it  was  the  8tb  or  9tb  of  Jam- 
uy  1753,  ibat  is,  a  year  ago  laat  Jaouary . 

Where  did  you  aee  her  ?^A  aaw  her  io  a 
walk  we  call  Trotta-Walk,  leadioff  up  to  Bolls- 
Cross,  about  a  ^(oarter  of  a  mife  froin  Mrs. 
IVells's  house,  or  something  better. 

Had  yon  aoy  oooferpation  with  her?— No: 
I  took  notice  of  her;  I  thought  I  netarsaw 
ittcb  a  wonaan  in  my  life  before  for  features. 

Had  you  heard  mother  Wells  had  gypeiBS 
Mgedaiber  boose  r-«-I  had. 

Did  voa  se^  her  after  ibatf -*-Yca,  I  saw  her 
twice  afterwards. 

About  what  lame  ?-As  aifh  aa  I  eaa  gvess, 
about  eigbt  or  aiae  days  before  aba  was  taken 
up ;  ano  asotber  time,  about  four  or  Are  days 
before  she  was  taken  op. 

Are  you  sure  the  prisoner  is  the  tame  pemoo 
yon  saw  on  the  gib  or  9th  of  Januaryy  siml  the 
other  times  after  that  ?-I  am,  Sir. 

By  what  do  yon  remember  thetiane  ?— Mr. 
Fanons  aod  hb  lady  went  lo  town  on  the  Oth, 
(I  lire  next  door  to  him)  and  my  wife  was  at 
work  there  on  tba  Monday . 

What  day  of  the  wade  was  tbe  9tb  ?^U  was 
OB  a  Tuesday;  I  knew  of  their  gomg. 

By  what  did  yon  know  of  that  P— It  was  the 
lime  they  went  away  after  Cbri^mas. 

Did  yau  see  the  old  woman  in  Newaale  after 
tbisf-ldid. 

Was  she  shewed  jou,  or  did  y(m  fiad  her 
ontf-Sbe  was  shewed  ma :  there  wvre  agreat 
many  people  in  the  room ;  aha  was  by  the  fire- 
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Do  vott  mean  any  body  poinled  al  her,  and 
aaid»  that  was  the  wonua  r»»No,  fiir ;  ao  tbe 
first  sight,  at  comii^  intp  Ibe  rooB»,  I  kaew 
her  again,  without  being  told. 

Are-yon  suve  tbe  woman  yea  saw  is  New- 
gate, is  the  same  you  see  now  f — Yea,  Sir« 

Crom-ezamined  by  Mr.  WUlti, 

How  far  were  you  off  from  her  whan  yo|i 
jswrhar  OBlheM«c  9th  of  January  N-Cloee 
hyher. 

Was  it  tbe  same  day  that  Mr.  and  Mrs.  Per- 
aans  went  to  lown  ?>-!  aanaot  tiJl  whether  it 
IMS  the  same  day  or  no. 

Waaasy  body  with  bar  at  thai  tima?-f<o, 
Sir. 

Had  you  any  imvenalieB  with  herP-Ho, 

Wbea  was  you  told  that  mother  Wells  had 
got gypsieB lodged  at  her  house?- -That  was 
•before  I  saw  her  Ibe  first  time* 

Who  told  you  so?- -To  tbe  beet  of  my  re- 
membrance. Virtue  Hall  did:  i  heard  her  tell 
other  people  so. 

What  day  was  this  P-I  oMnotiell  tbe  very 
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^hen  did  yea>  first  vecoUect  4his  of  Mr. 
FareoBs's  going  to  ioww,  >o  order  to  asaist  your 
memory  N  .After  I  had  seen  the  oM  gy psey  in 
Se«wate« 

When  you  saw  her  there,  were  there  jio 
Other  people  in  that  pait  of  Ibejroom  but  her.' 


—Upon  my  wor^  I  don't  remember  there  were 
any,  besides  the  people  that  went  witli  me. 

When  you  saw  her,  four  »r  five  dsys  bf^bre 
she  wss  taken  up,  were  there  eny  body  with 
bar  then  ?  ^-Bbe came  into  a  public-liouse  wkero 
I  was. 

By  Mr.  Justice  CUvc 

Where  did  you  see  Virtue  Hall,  when  aha 
was  relatinff'  litis  P  -At  a  pAaee  ealled  the  Two 
Bridges;  there  were  seireral  people  there  tbett. 

Can  you  tell  any  ^  their  names  f  —  i  eaoueC : 
then  Ihey  told  me  that  person  was  Tirtue  HeO, 
and  they  called  her  by  her  name :  1  did  not 
know  her  before. 

Mr.  Willa.  How  long  was  this  before  tfaa 
|wople  were  taken  up  f—Goutd.  It  was  eoaaa 
time  before. 

Mr.  Just.  C/tos.  Did  you  use  tbe  house  of 
mother  Wells  f —Gould.  I  never  did  use  it ;  1 
have  kept  a  Arm  fifteen  years  next  door  to  it. 

Mr.  Jferet.  What  is  the  Two  Bridges  P  A 
bouse  of  that  name,  or  what  ?-  Gould.  No,  it 
is  in  tbe  stret^t. 

Recorder.  How  was  the  gypsey  dressed  ?— 
GmUd.  Upon  my  word,  I  cannot  certainly  tell : 
sbe  had  a  ctoak,  and  a  bat  tied  over  her  bead, 
and  smoaking  a  pipe. 

Mr.  Just.  CUve.  Was  she  brisk  and  nimUe, 
or  was  she  feeble  ? "Gould.  No,  not  brisk. 

Mr.  Just.  CUve.  Was  joor  wife  with  yon 
when  you  saw  Virtue  Hatlr-Ooif^  No. 

Mary  Gould  sworn. 

Mary  GmUd.  I  am  wife  tothaiastevideaee, 
and  lire  in  Tarkey-stteet. 

Mr.  Narei.  Do  you  know  Mary  Squires  P«- 
3f.  Gould.  I  know  the  gyneey-womaa.  I  did 
notknow  her  name  when  I  saw  her. 

Laafc  aboiitt  and  set  M  you  eea  her  P— Yes, 
Sir,  there  she  sits ;    1  an  aai«  that  ia  iha 


When  did  yatt  see  her  at  EnfieUP-I  saw 
her  an  the  Ulh  or  Igtb  of  Jaonary  17^3»  al 
my  daor  in  TnihefHMraet:  I  am  not  aertain 
which  day  of  the  two ;  ft  waa  cither  on  a 
Thursday  or  Friday,  I  am  aure. 

Ia  what  manner  did  abe  eomef^^My  door 
was  bolted:  the  called  st  ii,  and  I  opeattd  it : 
she  aaked  me.  If  I  had  any  ebiaa  to  aiead  f  I 
said,  No.  She  said  directly,  you  will  not  lire 
long.  I  said,  Mistiess,  lafaiallnot  give  any 
thing,  for  I  don*t  want  to  bear  my  fbriunetaU. 
I  abut  Ibe  dsor,  and  watched  bar  out  at  the 
window,  and  saw  her  go  hito  Mr.  ttarrinf^um's 

^urd  and  out  again.  1  was  a  little  surprwH  at 
er,  because  I  mought  sbe  was  a  very  ordinary 
woman.  I  saw  her  another  time  before  she 
was  taken  up,  and  that  was  as  I  sat  at  «ork  at 
my  own  window  ;  that  was  tbe  week  before 
alie  was  taken  u^i  she  asked  me.  If  I  bed 
any  chiaa  to  mend  then  P  4iod  1  told  her.  No. 

Are  you  sure  it  was  the  same  person  that 

spoke  to  yon  those  two  times  P — I  am  very  sura. 

Whst  reaaon  have  you  to  think  the  first  wns 

tlie  11th  or  ISih  of  Jaouary  P— By  reaoaa 

*squira  Panons  went  to  town  on  thaTaaidajr 
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Uiai  we^.  I  used  to  be  ikere  aUiMWt  erery 
daj :  I  was  there  on  the  Monday,  the  day  be- 
fore tJiey  went,  wbicb  w«a  the  9tb. 

Upon  your  oath,  was  it  in  that  week  Mr. 
Paraona  went  to  town  P — 1  am  sure  it  was,  and 
I  am  sure  this  here  is  the  same  woman. 

Did  you  ever  see  her  before  that  time  ? — I 
fbm't  particularly  know  that  1  have. 

Cross-examined  by  Mr.  WiUei, 

How  dor  you  know  Mr.  PteWDs  went  to  town 
•n  the  9th  r — Because  1  was  much  there :  I 
was  there  on  New-yeai^s  day ;  they  were  to 
bare  gone  on  that  day,  but  madam  was  not 
▼ery  well,  so  it  was  put  uflT  till  Tuesday. 

Kecorder.   Did  you  know  Virtue  Hall? — 

£oulJ.  1  had  seen  her,  but  1  had  but  little 
lowledi^e  of  ht*r. 

Mr.  WilUi.  Were  you  e?er  in  mother  Wells's 
faoune  ?— M.  Gould.  I  have. 

BIr.  WUiet,  Did  you  ever  see  the  old  gyp- 
pey  there  ?— Af.  Gould-  No,  I  never  did. 

Mr.  Just.  Clive.  Do  you  remember  when 
vour  husband  saw  Virtue  Hall  near  the  Two 
BrH\ge^?-^M,  Gould.  I  told  him,  I  had  be^n 
affrighted  by  a  gypsey ;  and  lie  made  anawer 
and  said,  Virtue  Hall  told  him,  there  were  gyp- 
sies at  mother  Wells's  house. 

Mr.  Jottl.  Clive,  How  was  she  dressed  when 
you  saw  her  ? — Af .  Gould.  She  was  dressed  in 
the  very  same  dress  as  she  was  when  I  saw 
her  in  Newgate,  with  a  clout  about  her  head, 
and  a  plain  cap  under  it ;  a  brown  sort  of  a 
gown,  I  cannot  tell  the  colour  of  (t,  but  it  was 
not  a  snuff  colour ;  it  was  a  yellowish  sort  of  a 
gown ;  she  was  in  a  vecy  tight  sort  of  a  dress, 
considering  her  trade. 

Humphrey  Holding  sworn. 

Mr.  Nares.  Where  do  you  liveP^Bo2(/ijig. 
I  live  in  Turkey -street,  and  have  these  18 
years :  I  am  a  gardener. 

Do  you  know  Mary  Squires,  the  gypiey  ? — 
I  do. 

Look  about,  and  see  if  you  can  see  her. — 
Thei«  she  is. 

When  was  tlie  first  time  yon  saw  her  ? — It 
was  on  the  8th  of  January  1753. 

Why  do  you  think  it  was  on  that  day  ?— 
Because  a  gentleman,  whom  1  work  for,  came 
home  on  the  i)ih. 

What  geutijNnanjs  that?— That  is  Mr.  Par- 
sons: thegypsey  came  and  asked  roe,  if  the 
, family 'Waa  at  home?  I  said,  Aye. 

Had  you  any  other  conversation  with  her  ?— 
No,  1  had  not. 

Did  you  see  her  any  other  time  afler  this  ? 
—1  saw  her  on  the  11th  of  January,  that  was 
•o  a  Thursday,  in  the  same  week ;  then  1  was 
nailing  up  vines  for  Dr.  Barriogton. 

What  conversation  paased  ? — She  asked  me, 
if  there  was  any  china  to  mend  ?  I  told  her  to 
•ak  at  the  door.  She  asked  at  the  door,  and 
iomehody  said.  No ;  I  cannot  say  who,  but  1 
heard  the  words  very  plain ;  I  was  then  at  the 
jnd  of  the  hoose. 

By  what  do  yoo  remember  this,  to  be  tl|6 
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day  ?-«-I  remember  it,  because  f  was  not  psid 
for  that  work,  and  it  was  set  down  in  my  book* 

Did  you  see  her  after  this  ? — I  saw  her  again, 
when  she  was  carried  away  to  justice  Tash* 
maker's. 

Are  you  sure  this  is  the  same  woman  yoa 
saw  before  ?— It  is  the  very  same  uoman,  I 
am  certain  of  it ;  I  could  pick  her  out  of  % 
thousand. 

Crosa-ezamined  by  Mr.  Willes* 

What  did  yoa  set  that  work  down  in  ?— In 
mypocket-book. 

How  came  you  not  to  bring  your  book  here  ' 
—I  had  not  presence  of  mind  to  bring  it  with 
ne.  • 

Did  you  work  for  'squire  Parsons  then  ?--- 
No,  I  did  not,  because  he  had  hired  a  person  in 
the  house. 

Are  yoo  sure  Mr.  Parsons  went  away  on  the 

9th  ? — I  live,  as  it  were,  on  the  spot ;   1  knovr 

he  went  away  on  the  morrow  after  1  saw  her* 

How  long  might  thegypsey  be  in  asking 

those  questions  ? — She  was  not  long  with  me. 

How  near  might  you  l»e  to  her,  when  you 
was  nailing  up  the  vines,  on  the  11th  ? — Aboal 
half  the  length  of  this  court. 

Waa  there  any  fence  parted  you  P— No. 
none  but  the  gate,  and  1  believe  that  was  open. 
Before  that  time  bad  yon  heard  of  any  other 
gypsies  heing  at  mother  Wells'sP— As  to  that, 
I  cannot  say,  for  1  never  was  at  mother  Wells's 
in  my  life. 

Was  there  any  body  with  her  then?— No^ 
there  were  not. 

How  long  had  'squire  Parsons  been  in  Am 
country  that  Christmas?—- 1  don't  know;  but 
I  know  when  lie  came  out  of  the  ctmntrv. 

How  come  you  to  remember  the  dsy  of  go* 
ing  out  of  the  country,  better  than  when  they 
went  down  ?— By  reaaon  they  are  very  good 
to  the  poor  people  when  they  are  in  the  country. 
Are  you  used  to  work  for  Dr.  Harrington  f 
What  i#  his  method  of  paying?— He  pays 
sometimes  in  a  quarter  of  a  year,  and  some- 
times in  half  a  year. 

Don't  he  pay  you  the  day  you  do  his  work  f 
—He  very  Seldom  does ;  and  if  I  am  not,  I 
book  it. 

How  came  you  to  remember  this  particniar  * 
minute  of  the  11th,  more  than  any  oCher  mi- 
nute ?    Was  this  any  nnoommon  thing  ?— 
No,  it  ia  what  I  did  always,  when  I  waa  not 
paid. 

Were  yonerer  examined  upon  oath  before  f 
— Yes ;  but  I  could  not  fully  give  an  account,- 
because  then  1  could  not  resolve  myself  of  the 
time. 

How  long  after  this  time  did  yon  work  for 
Dr.  Harrington  ?-*Not  lor  a  considerabit 
time. 

Did  yon  work  there  the  next  day ,  or  the  day 
heibre?— No,  I  did  not. 

How  many  months  aHQer  this  time  was  it 
that  yon  was  examined,  and  could  not  recol- 
lect yoofssir  ?««-!  oamioi  JQ9tly^say  how  h>ng  it 
was  after, 
io      . 
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Ctniiot  yoa  tdl  the  dajr  <»f  tbe 
WM  examiiied  at  tbe  Maniioo-lioiiieP — i 
■ot  tdl  the  month,  if  i  was  to  die. 

Weie  yoo  ever  eiaminH  opoa  ooth  any 
where  else?^!  was  at  the  Fkeoe  in  EdflBon- 
loo«by  tbejnalioes. 

Caa  yoa  rwnemhcr  the  day  yoa  waa  cxa- 
mined  there  ?— I  cannot 

friend  with  yoa,  when  yon 


Had  yon  any 
as  at  the  MaM 


th  yon. 
s?-4  had  a 
lawyer  with  me,  and»  I  hdiere,  there  are  a 
frmt  many  of  them  in  town. 

What  waa  hit  name  ?— The  man  is  dead. 

In  what  way  do  yoo  make  yonr  minutes  in 
jonr  book  f— I  write  so  much  per  day. 

Tell  OS  the  little  line  yon  made  on  the  11th 
of  Janoary  P— I  put  Awn  tbe  day  of  the 
month,  so  much  per  dav ;  that  is,  my  wife 
puts  it  down,  as  soon  as  I  come  home  :  1  can 
read,  but  I  cannot  write. 

Were  there  any  other  persons  with  you 
when  you  was  examined  at  the  Mansion- 
house  P— There  were,  may-be,  half  a  dozen. 

By  Mr.  Nara. 

Upon  yonr  oatb,  was  it  the  11th  of  Jannaiy 
you  worked  for  Dr.  Harrinj^n? — Upon  my 
oath,  it  was  put  down  that  very  night. 

Does  yonr  wife  always  set  down  your  work 
in  the  book  N-Sbe  always  does. 

When  you  were  examioal  before  my  lord- 
mayor  at  tbe  Mansion- bonse,  had  you  seen 
your  book  to  refresh  yonr  memory?— I  told 
them  there,  I  could  out  recollect  it  till  I  saw 
my  book. 

Were  you  desired  to  recollect,  tbe  day  you 
was  examined  before  my  lord*  mayor  P— No. 

Nor  before  tiie  commissioners  neither?'— 
No,  Hit. 

By  Mr.  Baron  Legge. 

When  you  could  not  recollect  that,  ibr  want 
«f  vour  book,  at  that  time,  how  came  you  not 
to  bring  it  now  ?— Upon  my  oath,  I  had  no 
presence  of  mind  to  bring  it:  1  did  not  know  it 
would  be  looked  into. 

Do  vou  remember  how  this  woman  was 
dressed,  when  you  saw  berP— I  cannot  say 
as  to  particulars;  she  was  dressed  very 
poorly. 

Gife  the  best  account  you  can.-- She  had  a 
hat  on  her  head,  and  a  sort  of  a  darkish  yel- 
lowish gown ;  but  as  to  her  face,  I  know  it 
from  fire  thousand. 

What  sort  of  a  hat  P— A  straw  hat 

Mr.  Just.  Clive,  Was  it  a  straw  hat  or  a  bon- 
net P — Holding,  I  cannot  say  which. 

By  Mr.  Baron  Legge. 

Was  it  a  black  or  white  one  P— Blackish  it 
looked  to  be. 

How  near  was  you  to  herP-^-As  near  as  I 
am  to  your  honour. 

Hadshe  a  cloak  on  f— She  had  a  short  One, 
but  I  cannot  tell  tbe  colour . 

What  sort  of  health  did  she  appear  to  be  in  P 
Did  sbo  Appear  to  be  a  strong  or  weak 


woman  P— She  did  not  af^ear  to  he  Tcry 


Did  yon  aee  her  in  Newgate  afterwardaP— 1 
did,  aaid  knew  her  again :  ahe  was  aitting  on 
the  feel  of  the  bed. 

Were  diere  any  other  women  with  her  P— I 
saw  none,  but  na  that  went  from  EnfieM,  aa  I 
remember.  We  were  admitted  in  by  order  of 
air  Riehaid  Glyna. 

SankVauMWom, 

Sarah  Van.  I  am  wife  to  Daniel  Vass:  I 
lire  at  Enfield,  in  Turkey-street. 

Mr.  Nara.  How  long  have  yon  lived  there  P 
— nS.  Van,  Either  thirteen  or  fourteen  years^ 
come  Midbaelmaa. 

Do  you  know  Mary  SqnireaP— I  do ;  that » 
die  woman  (pointing  to  her). 

When  did  yon  see  herP — 1  saw  her  oo  thn 
11th  of  January  was  twelre-month. 

Where  did  yoo  see  her  P— At  my  own  boose. 

What  was  ner  business  there P— She  came  tk 
tell  me  my  fortune  at  the  door. 

Did  she  tell  you  yonr  fortune P— No,  I  woolfl 
not  let  her. 

Did  you  see  her  at  any  other  time  P— Yes, 
scTeral  times. 

How  came  yoo  to  think  this  was  the  11th  of 
January  ?— I  can  give  you  a  good  reason  for  it : 
1  chare  at  'squire  Parsons's,  in  washing  and 
ironing :  they  tdok  coach  and  went  to  London 
on  Tuesday  the  9th  of  January,  and  I  returned 
home  directly  when  they  took  coach,  and  I  saw 
the  gypsey  two  days  afler  that 

Are  you  sure  of  it  P— 1  am  certeinly  sure  I 
did :  after  that  I  saw  her  scTeral  times. 

Did  she  ever  ask  you*  to  tell  yoo  your  for* 
tone  afler  this  ?— Yes,  she  did  the  day  befeia 
ahe  waa  taken  no:  then  she  came  mto  my 
house ;  1  was  drinlung  a  dish  of  tea ;  she  cam* 
in  and  sat  down  by  me,  and  asked  me  for  a 
pipe  of  tobacco ;  I  went  to  my  hnsband'a  mof 
m  which  he  keeps  his  tobacco ;  ahe  took  hold 
of  roy  band,  and  asked  me  to  tell  me  my  fbf* 
tune,  but  I  refused  her:  then  she  asked  ma 
for  a  disb  of  tea,  and  I  gare  her  two  diahea 
of  tea. 

How  long  did  she  stayP— f  bdieve  aha 
might  stay  about  a  quarter  of  an  hour,  ahe 
asked  me.  What  gentleman's  house  that  waa 
orer  the  way  P  I  said,  madam  Gibson's.  She 
asked  me,  whether  they  would  admit  herP  I 
told  her,  I  thought  they  would  not. 

Are  you  very  certain  that  is  the  same  woman 
yon  saw  before,  on  the  1 1th  of  January  P — I  am 
sure  she  is  the  same. 

Did  you  see  her  when  ahe  waa  taken  op  P-^ 
]  did  not,  but  I  saw  her  in  Newgate. 

Are  you  certain  this  woman  that  sits  here,  ia 
that  woman  P — 1  am  certain  that  ia  the  same 
woman,  I  am  positive  of  it. 

Cross  examined  by  Mr.  Davtf. 

Did  you  erer  see  any  gypsey  at  EnfiM- 
Wash  like  her  P— No. 

Do  you  think  it  possible  for  any  person, 
that  has  good  eyes  in  his  head,  to  mistake  her 
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How  often  haToyoa  seen  her?— Twioe  at 
mv  bouae,  and  icTerel  other  times ;  I  saw  her 
twice  sittiog  in  a  chandler's  shop. 

By  what  name  was  she  called  ?-^e  went 
by  the  name  of  the  gypsey- woman. 
'  Where  did  they  say  ahe  lodged?— -At  mother 
Wells's. 

Did  yon  hear  she  lodired  there  on  the  lltb 
of  Jamiary  ?— No,  not  till  afterwards. 

How  long  afterwards  ?«— As  nigh  as  I  can 
gness,  it  was  three  or  four  days  after. 

Were  Ton  at  home  when  they  were  taken 
up  ?  Before  that  time  did  yon  hear  she  knlged 
at  mother  Wells's  ?— Yes,  before  that. 

Who  told  yon  where  she  lodged?— I  went 
to  m  ahop,  and  enquired  of  the  woman  (her 
name  b  Mrs.  Dadwell)  who  she  wss,  and 
where  she  lodged ;  they  said  at  mother  Wells's. 

When  did  yon  hear  this  ? — ^As  nigh  as  I  can 
gueas,  it  was  three  or  four  days,  or  a  week, 
after  die  first  time  I  evisr  saw  her. 

What  is  souire  Parsons?— He  is  a  gentle- 
man that  took  a  country-house,  and  he  was 
here  all  the  summer  to  and  fro*;  now  he  lives 
in  town ;  be  had  lodgings  in  town,  and  used  to 
be  backwards  and  forwards  pretty  often  in  the 
aommer;  in  the  winter  he  was  at  London 
pretty  much. 

How  long  does  he  usually  atay  in  the 
country?— Se  Tery  seldom  comes  down  in 
winter ;  sometimes,  may-be,  he'd  sUy  a  month 
or  six  weeks. 

Whom  does  your  husband  work  for  ?— He 
works  for  farmer  Yarrow^  and  hss  a  good 
many  years.  i 

Does  he  work  for  him  every  day  of  the 
week  ^— He  doeS|  except  it  happens  to  be  a 
holiday. 

Did  you  ever  see  the  gypsey  go  in  or  out  of 
Wells's  house  ?-^No,  1  nerer  did. 

Did  you  ever  see  any  body  with  her  ?— No, 
8ir. 

Did  you  ever  see  that  yoni^  man  or  woman 
(meaning  George  and  Lucy  Squires)?— I  saw 
them  once  since  this. 

Do  you  know  Fortune  Natus  ?— Yes. 

Do  you  know  Virtue  Hall  ?— 1  do. 
Did  you  ever  see  them  going  into  Wells's 
housed— NOt  never. 
Nor  coming  out? — No,  Sir. 
Did  Natus  and  his  wife  lodge  at  mother 
WeUa's  ?— I  heard  afterwards  they  did,  but  not 


Did  yon  see  Natus  and  his  wife  in  January  ? 
—I  don't  know  that  I  did. 

Nor  in  the  December  before  ?— No,  Sir. 

Then,  when  did  you  see  them?— Since  the 
great  hnrlibnrly. 

Did  you  not  say,  you  saw  them  often  ?— 
Yes,  but  never  before  that  time. 

Did  you  ever  see  Ylrtne  Hail,  before  ahe  was 
taken  up  ?— No,  1  never  did. 

Did  your  husband  work  on  old  Christmas-day? 
«p-No,  Sir,  he  went  to  work,  and  his  master  re- 
fused him»  and  would  not  let  him  work. 


By  Mr.  Baron  T^egge. 

How  long  have  you  known  Natus  and  hia 
wife?— Now  1  know  them,  but  1  did  not  befpro 
this  thing  happened. 

How  was  Mary  Squires  dressed  ?— She  was 
in  a  light-coloured  cloak,  a  beaver  hat,  and  m 
briok-Goloured  gown. 

Jnne  Mnaan  sworn. 

A.Johtu<m.  1  live  at  Enfield. 

Mr.  Nara.  How  long  have  you  lived  there  ? 
— il.  Johtuott,  Going  on  to  twenty-seven  years. 

What  do  you  do  for  your  living?— I  spin 
for  my  living,  since  ray  husband  di^. 

Wnat  was  his  business?— He  used  to  sell 
fish. 

Do  you  know  Mary  Squires  ?— I  do ;  I  saw 
her  at  my  door. 

Look  about,  and  see  if  you  see  her.— There 
she  sits  (pointing  to  her):  I  am  sure  that, 
is  she. 

When  did  you  first  see  her  ?— It  was  at  my 
door,  January  was  a  twelveHoaonth. 

How  came  you  to  think  it  that  time,  morq 
than  any  other  time? — I  am  sure  of  it ;  it  waa 
the  18th  of  January.  .     , 

How  do  you  know  it  ?— By  carrymg  homo 
my  work ;  I  carried  it  home  two  days  before, 
wbich  was  the  16th. 

Who  do  you  work  for  ?— Mr.  Smitheram; 
I  have  worked  for  him  many  pounds. 

How  do  you  know  by  carrying  home  that 
work  in  particular?— That  was  the  first  I  car^ 
ried  home  in  the  new-year,  which  is  the  reason 
I  remember  when  it  was. 

Where  did  you  see  Mary  Squires  on  the  18th 
of  January?— She  came  to  my  door,  and 
asked  me,  if  I  had  any  china  to  mend  ?-I  told 
her,  I  had  not.  Then  she  asked  me,  if  I  bad 
any  blue  and  white  ware  to  mend?  I  said,  I 
had  none  but  what  I  could  mend  mysdf.  Theif 
she  naked  me  for  some  victuals. 

Was  she  alone?- Yes,  1  saw  nobody  vrith  her. 

Did   you  give   her  any  victuals  ?"No,  | 

did  not  ^      ^.  ^'w 

Did  you  see  her  any  time  after  this  ?-I  saw 
her  twice  after ;  she  was  four  times  at  my  door 

in  all.     '  .     «       .       «    » 

Did  you  see  her  all  the  four  times?-!  saw 

her  three  of  them ;  the  next  time  she  begged 

for  some  victuals,  and  to  light  her  pipe ;  I  gavA 

her  no  victuals. 
What,  the  neit  time?-Sh(B  asked  me  the 

next  time  to  let  her  light  her  pipe. 
Are  you  sure  this  is  the  same  person  r— I 

am  snre  it  is.  .       ^    •  •«•..• 

How  soon  was  it  you  saw  her  after  ?-This  was 
all  in  ten  or  eleven  days ;  1  think,  the  last  timfc 
I  saw  her  was  two  days  before  she  was  taken 
up  to  be  brought  away. 

Did  you  see  her  when  she  was  taken  up  ?- 
No,  I  did  not  

Did  you  see  her  in  her  confinement  in  New- 
gate ?••  I  did.  . 

Did  you  know  her  then  ?*«-I  did,  and  1  ai* 
sm%  she  is  the  samt  woman. 


6&n 


STGfiOttQfcll. 


Trial  9fElitahetk  Cmmng, 


(50» 


Cross-examtned  by  Mr.  Willes^ 

_  Ho«r  many  years  bare  yon  spuo  for  Mr« 
Smiiberain  ? — Two  years  and  a  ball*. 

How  ofleo  in  a  >ear  did  you  use  to  carry 
home  your  work?~l  don*t  know  ;  I  spin  for 
mnoiber  roan-;  aoinetimea  binii  and  aometiuea 
tbfe  other. 

Do  YOQ  always  aei  it  down  P— No,  but  tbey 
let  us  down. 

Is  Mr.  SmiUieram  here? — I  do  not  know. 

Did  you  ever  see  his  book  ? — Yes,  I  bare : 
that  day  I  am  sore  to  be  the  16th  of  Jannary ; 
ind  he  set  it  down.  ^ 

What  day  of  the  week  do  you  carry  home 
your  work?— I  don't  know  that;  sometimes 
one  day,  and  sometimes  another. 

Can  you  tell  what  day  of  the  week  this  16th 
of  January  was? — I  can't  say  whether  it  was 
Tuesday  or  Wednesday^  but  it  was  a  snowy 

Have  you  ever  beard  therfe  were  gypsiM  at 
mother  Wells's  ? — 1  have  seTeral  times. 

What  sort  of  a  dress  was  she  tn  ? — 8he  had 
a  light -coloured  cloak  on,  and  a  red  qne  over 
that,  and  an  old  black  bat,  and  a  thing  pinned 
eiose  to  her  face,  ^it  was  a  clout  or  Mndker- 
chtef )  and  an  old  brown  gown. 

Mr.  Nar€t.  Had  you  heard  of  gypsies  being 
•t  Enfield,  before  she  came  to  your  house? — 
A.  Johnton.  1  had ;  I  had  been  asked  if  she 
had  been  at  my  house,  and  told  my  fortune. 

Gmce  Kirby  sworn. 

Grace  Kirby.  I  live  at  Enfield. 

Mr.  Naret,  How  long  have  you  lived  there? 
m^Kirhjf.  1  bavelived  a  twelvemonth  last  Christ- 
mas, or  a  little  after,  about  a  week  or  a  fort- 
night. 

1)0  you  know  Mary  Squires  ?— Yes,  Sir. 

Look  about  the  Court,  and  s^  if  you  see 
her.— Tliat  is  she.  Sir  (pointing  to  her.) 

Do  you  remember  seeing  her  there? — Yes, 
the  came  to  my  door  about  a  fortnight  before 
the  was  taken  up  at  Mrs.  Wells's. 

Are  you  sure  it  is  so  long  as  a  fortnight? — 
Thereabouts ;  it  may  be  a  day  over  or  under : 
I  believe  it  was  no  more  than  that  either  way. 

What  did  she  come  to  your  door  for  ?--She 
asked  me  if  I  sold  potatoes  ?  1  told  her,  1  had 
none,  nor  did  not  know  where  tbey  were  sold. 

Did  you  take  much  notice  of  her?— 1  did ; 
•o  mnchy  tbat  1  knew  her  again  when  1  saw 
her. 

^  Where  did  you  see  her  again  ?-^The  next 
time  I  saw  her  was  in  Newgate. 

Did  you  know  her  then  ?— Then  I  wu  cer- 
tain sure  she  was  the  same  person. 

And  are  you  certain  sore  this  is  the  samtf 
person  here  ? — I  am,  Sir. 

What  reason  have  yoo  to  think  it  was  about 
the  time  yon  have  mentk>ned  ? — Because  I  had 
heen  but  a  very  little  time  in  my  house :  I  had 
lived  in  the  same  parish  about  half  a  mile  fur- 
ther. 

What  time  did  you  come  to  that  boose  ?— It 
was  some  tune  after  Christmas, 


Was  there  any  bddy  with  her?— If ^,  ther« 
was  none. 
How  waa  she  dressed  ?^I  don't  know  thtt. 

Cross  examined  by  Mr.  Davy. 

How  soon  after  yoor  earning  to  that  boilso 
did  you  see  her  ? — i  cao't  say  to  any  ihae. 

How  soon  alter  Cbristmas  did  yon  oone  to 
life  there  ?— I  cannot  aay ;  it  might  be  a  week^ 
or  it  might  be  a  fortnight. 

Why  do  you  believe  thia?— Becaose  I  bav» 
recollected  my  memory. 

How  soon  after  did  yoo  recolleot  your  mo* 
flnory  ?— The  next  day. 

Were  you  desired  so  to  do?— I  was  cottsi*- 
dering  with  myself  when  it  was  that  I  saw  that 
womaa. 

When  did  yoo  consider?— I  don't  know:  I 
did  consider  it.       ' 

How  ftr  do  TOO  live  fron  Mrs.  WeIVs 
house  ?— About  half  a  mHe. 

Are  you  sore,  it  was  eight  days  hffore  tbej 
were  taken  op.  that  yoo  saw  tier  ?— I  eaoael 
tell. 

By  Mr.  Nares. 

Tell  as  bear  as  you  can.— As  nigh  «s  I  am 
guess,  it  was  a  fortnight,  withto  a  day  over  or 
under. 

How  many  days  is  a  fortnight?— There  ar*^ 
fourteen. 

Do  you  believe  what  yoo  hare  said,  that 
about  a  fortnight  was  the  time?— Yes,  Sir. 

Wi$e  Bauet  sworn. 


Mr.  ifaret.  What  is  your  husband's  name  F 
— Basset,  It  Is  John  :  we  hve  in  Green- street 
at  Enfield,  and  have  lived  there  twebty-oni 
years. 

Do  you  know  Mary  Sqoifes? — I  do ;  I  have 
aeen  her  twice. 

Look  abont  the  Court,  and  iee  if  you  seo 
her. — That  is  she. 

When  did  yoo  see  her  befhre  ? — She  came 
to  my  house,  and  asked  roe  to  let  her  light  s 
pipe,  and  1  gave  her  a  breakfast. 

When  was  this  ?— It  was  either  the  81st  or 
98d  of  January  was  twelvemonth. 

What  do  vou  recollect  the  day  by?— Be- 
•cause  I  killedf  a  hog  on  the  Thursday  bef>ro 
New  Chriatmas,  aod  that  day  a  young  woman 
that  lived  with  me  went  to  service ;  aod  that 
day  month  I  saw  the  gypaey. 

What  do  you  compute  ycmr  time  fimm  ?— I 
take  the  acooirot  day  by  day  from  the  killing 
the  hog. 

What  day  of  the  week  do  yoo  reckon  it  was? 
—It  was  of  a  Monday,  to  be  sure;  thai  1  aa 
venr  certain  of. 

Had  yoo  any  jDonversation  with  Mair 
Squires  ? — She  came  aod  opened  the  door«  tbcit 
came  in,  and  asked  me  to  let  her  tight  lier  pipes 
I  me  her  a  penny  for  telling  roe  my  fbrtone. 

Did  she  offer  to  tell  yoo  yoor  fbrtune  ?— Sbtt 
began  to  tell  me. 

Recorder.  Are  yoo  a  married  woinanf-* 
Basut.  1  am  ;  it  was  a  little  fooGsho^Ka  thtt 
beloogito  womiA-kiiid* 
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By  Mr.  Nam. 


Tbm  she  oflfvrcd  to  tdl  jrw;  yon  dkl  aot 
offer  H  P— I  cKd  wit :  she  said,  if  I  wouM  orvn 
her  band  with  a  peunj,  abe  would  tell  meaay 
ftrtnne. 

Upon  my  word,  that  ia  cheaper  than  ahe  haa 
done  to  any  body  elite  aa  we  hare  hfard  of: 
did  she  tt* ifyou  your  fortune  P-*-I  bad  a  little 
of  her  Dooaeoae. 

Waa  it  good  or  bad  P— I  don't  know ;  I  can- 
not say  for  that. 

How  long  waa  abe  aboot  telling  TOor  for- 
tnocyand  Nghling  ber  pipeP'-I  can't  tell  the 
exact  tinie :  I  gtwe  her  aome  tea,  and  let  her 
ait  down  and  warm  berwlf. 

Old  yon  take  ao  mnch  notice  of  her  aa  to 
know  faler  again  P — I  did  s  end  thia  ia  the  wo- 


Did  yoa  aee  her  after  thia  P— I  aaw  her  in 
Newgate,  and  told  her  the  aamethat  I  do  now ; 
and  ahe  aaid.  What  aignifiea  that,  did  1  wrong 
yon  of  any  thing  P 

Did  yon  say  to  her,  what  tine  yon  aaw  her 
at  your  hooae  r — Yea,  I  did ;  and  ahe  aaid  it 
waa  not  ihe  right  time :  bnt  I  aaid  it  waa,  and 
I  stood  to  that  time. 

Are  you  sure  it  waa  that  day  P— It  was  that 
day  indeed. 

Croaa-examined  by  Mr.  Willa» 

la  that  the  only  reason  yon  hare  to  remem* 
ber  it,  becanse  yoa  killed  a  bog  on  the  day  yon 
mention  P— That  ia  the  only  reason. 

In  what  manner  was  you  introduced  into  her 
presence  in  Newgate,  and  bow  was  she  ntting? 
— She  waa  aitttng  amoaking  ber  pipe  by  the 
fir^^de. 

Heeorder,  Was  it  a  month  befbre  yon  aaw 
her  at  yonr  house,  -that  you  killed  a  hog,  or 
not  P^  Bauet.  I  killed  my  bog  on  the  Thora- 
day  befbre  New  Christmaa,  and  that  day  my 
aerrant  went  to  her  place ;  and  I  saw  the  gyp- 
aey,  a  month  afler  I  killed  my  hog,  at  my 
bouse. 

Hr.  IViliet,  Was  she  alone,  or  in  company, 
when  you  aaw  her  in  Newgate  P — Batiet, 
There  were  a  great  many  people  with  ber,  her 
two  daoghtera,  and  set eral  people  that  were 
carried  up  to  see  if  they  knew  her  or  not. 

Recorder,  Are  yon  sure  she  told  yon  it  waa 
jiot  right,  when  you  mentioned  the  dayP — 
Bamet.  lam. 

Joaiei  Pratt  awom. 

Pratt.  I  live  at  Cheshout,  aboot  two  milea 
fHmi  EnMd ;  but  1  did  lire  at  Enfield. 

Mr.  Naret,  What  are  youP — Pratt.  1  am 
a  dav  labonring  man. 

Have  yon  seen  Mary  Squires  P — ^Yes,  Sir. 

Look  about,  and  see  if  you  cen  fee.  her.— 
Yes,  that  is  she  (|ioioting  to  her). 

When  waa  the  Urst  time  you  saw  her  P— The 
first  time  I  saw  her  was  in  William  Smith'a 
eow  house,  on  ft  Thursday.  When  ahe  came 
there,  she  asked  me  leare  to  lie  there  (1  work 
dMr^mn^y-ttan)^  I  toM  licr  togo  toihe 


honae,  and  aak  leare  there  ;  ahe  went  up  te 
the  door. 

DM  yon  hear  her  aak  leare  P— No,  I  did  not 
bear  her,  but  she  lay  there. 

How  long  did  she  conitnue  there  P-*Thiea 
days ;  she  weat  away  on  the  Sunday. 

Did  you  aee  her  in  the  timeP-^1  did  aeteral 
times. 

W  bat  day  of  the  month  did  ahe  come  there  T 
—To  the  best  of  my  remembrance  (I  cannot  be 
positire  no  hmger  than  as  lo  the  house  1  lired 
m ;  I  went  oat  of  it  three  days  befbre  New 
Christmaa),  it  was  before  I  went  oot  of  tliw 
booae  to  go  to  Chesbunt,  wbcra  I  now  lire; 
but  I  cannot  recollect  any  day  of  the  month. 

Are  you  aure  it  waa  bmre  you  went  to  year 
new  bonaeP— I  am  aenaible  it  was. 

Had  you  erer  any  con?enatieo  with  her  P-» 
I  can't  say  but  I  had. 

Were  there  any  other  persona  with  her  P--* 
There  were  a  man  and  ti|a  woman  kind,  one  a 
young  girl-like,  and  the  other  may  be  thirty, 
and  better. 

Recorder.  Were  there  any  childrteP-^ 
Pratt.  I  can't  tell. 

By  Mr.  Nam. 

Can  yoa  tetl  the  time  of  the  day  you  had 
this  co^reraation  P-~It  was  on  a  Friday,  aOma 
time  of  the  day,  but  can't  tell  the  hour:  aha 
complained  that  she  lost  a  borse,  a  little  poney,, 
and  asked  me,  whether  I  aaw  UP  but  1  bad  not 
seen  him. 

Did  ahe  any  otherwise  deacribe  the  horse 
but  by  a  little.oneP— Yea,  she  did ;  but  I  hare 
forgot :  I  remember  she  aaid,  he  had  a  clog 
on,  and  that  ber  name  was  on  the  clog. 

Did  she  tell  you,  upon  vour  oath,  what  her 
name  wasP — Yes,  ahe  din ;  but  I  did  not  taka 
much  notice  of  it 

Should  yoq  know  it  when  yoa  hear  itP— I 
beliere  I  should ;  I  think  she  said  her  name 
was  Mary  Sqoirea,  and  that  that  name  waa  oa 
the  clog. 

Had  you  any  other  conrersstion  with  her  P— 
Yes ;  on  the  same  day  she  told  roe  it  was  her 
belief  f  was  the  man  that  had  the  horse. 

Why  did  she  say  so  ? — Because  1  worked  in 
the  yard,  and  the  borse  was  missing,  and  I 
happened  to  speak  a  word  to  (be  man  that  waa 
with  her:  I  a»ked  him,  what  he  would  give 
me  10  help  him  to  his  borse  again  f  so  he  went 
and  told  her  directly. 

Do  you  ihiiik  you  should  know  that  manP*^ 
I  can't  be  positive. 

Look  about,  and  aee  if  you  aee  any  body 
like  him. 


(He  hiokf  reond ;  and  aa  bis  eye  paased  ever 

George    Squirea   backwards    and    forwaide,. 
George  held  down  hia  bead.) 

A  Juryman^  I  see  George  held  bis  fbca 
down,  as  the  witoesa  looks  towards  bim. 

Mr.  Dat(^.  George,  when  witnesses  are  or- 
dered to  look  for  you,  held  op  your  head ;  t 
myadf  laie  yoa  thfis  ttmef  il  doea  act  look 
well. 
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'  Prutt  It  is  hard  saying,  1  will  not  twetr 
in  that. 

Mr.  Naret.  Had  you  any  other  talk  with 
her  f-^Pratt.  Yes,  Sir,  After  she  told  me 
aboat  hafiog  the  horse,  she  said,  she  had  got 
a  very  |[ood  friend  not  far  off,  and  she  would 
go  to  him,  and  if  she  wanted  a  guinea  or  two, 
she  could  hare  it;  and  she  would  go  to  the 
cunning  man,  and  would  hare  the  horse,  if 
he  was  above  ground. 

How  came  she  to  talk  of  going  to  a  cunning 
man,  when  she  would  be  looked  upon  to  be 
a  cunning  woman  herself?—!  don't  know  that. 

Did  she  ever  undertake  to  tell  you  your  for- 
tune P— No,  she  did  not. 

Upon  your  oath,  is  this  the  woman  you  nw 
at  that  time?— Upon  my  oath,  that  is  the  wo- 
man, that  is  the  woman. 

Did  you  e?er  see  her  after  that,  before  yon 
nw  her  in  Newgate  ?— No.  When  I  saw  her 
in  Newgate,  I  was  tosped  up  stairs ;  the  door 
was  opened ;  there  were  several  people^  at  tho 
door ;  they  bade  me  look  in  ;  I  knew  her  im- 
mediately, the  very  same  moment;  I  said, 
That  is  the  woman  that  1  came  after. 

Cross-examined  by  Mr.  Davy, 

Was  there  any  other  woman  in  Newgate 
but  her  ?— Not  that  I  saw :  1  said,  That  is  the 
woman,  and  so  it  was,  certainly. 

Were  there  other  people  at  £nfield  with  her, 
when  you  saw  her  there? — There  were. 

Were  anv  of  them  like  her  in  the  face? — 
No,  none  or  them. 

Something  like  her  ? — No. 

Were  you  ever  in  a  court  of  justice  before  ? 
—No. 

Were  you  ever  upon  your  oath  before  ?— No, 
Sir. 

Will  Tou  venture  to  say,  as  you  are  upon 
yonr  oath,  that  this  is  the  woman,  and  no  other, 
-  and  ^oo  are  not  mistaken?— Upon  my  oath, 
this  IS  the  woman,  I  am  positive  in  my  con- 
science, and  I  am' sure  that  was  no  other  wo- 
man; this  is  the  woman  I  saw  at  that  blessed 
time. 

Did  TOtt  ever  see  a  woman  like  her  in  your 
life  ?— Mo,  never  in  my  days. 

How  came  she  to  teU  you  her  name  was 
upon  the  clog?— Because  she  had  lost  the 
horse ;  and  she  desired  me,  if  I  should  see  the 
horse,  or  find  the  clog,  to  let  her  know ;  and 
told  me,  her  name  was  Mary  Squires,  and  that 
,it  was  upon  the  clog. 

Do  you  know  how  large  thecl6g  was?— No, 
1  never  saw  it. 

Do  you  remember  she  told  you  the  name 
was  Mary  Squires  ?— I  am  certam  of  it. 

Was  it  not  Sarah  .^— I  am  sure  it  was  Blary 
8qairas» 

Xyijta  l^hrrsoMiy  sworn. 

Hr,  Norei.  Where  do  you  live  ?— JL  Farro- 
way.  I  live  at  EnfieM-Wash,  with  Mr.  Howaid; 

How  king  have  yon  lived  there?— I  came 
there  on  the  1st  of  August  was  twelve-month, 
and  lived  with  thtns  a  year  and  a  qoarter,  and 
vpwardi. 


Were  you  there  on  Christinas  was  twelve- 
month?—I  was. 

Tell  us,  as  near  as  you  can,  when  you  first 
saw  the  gypsey.— 1  saw  her  more  than  onea  or 
twice. . 

Tell  ns  the  first  time.— I  will,  as  near  as  I 
can ;  but  I  must  b^n  with  another  time,  not 
the  first:  as  I  was  going  with  my  young 
master  to  school  about  the  latter  part  of  Janu- 
ary was  twelve-month,  I  saw  her  at  a  gentle- 
man's house,  talking  to  the  maid ;  lo  say  to  the 
day  of  the  month,  I  cannot. 

Do  yon  know  when  the  gypsey-woman  was 
taken  up?— That  was  on  a  Thursday,  to  the 


best  of  mj  remembrance ;  and  the  Tuesday 
was  se'nnight  before  I  saw  her. 

Name  the  gentleman's  name  that  bebngs  te 
that  house.— -ft  was  Mr.  Mackhouse's  a  Qnaker, 
just  on  this  side  the  Bell. 

Did  you  see  her  before  that? — I  saw  her 
once  or  twice  before ;  but  how  long  before,  I 
can't  say. 

Are  you  positive  you  saw  her  once  or  jcwiee 
before?— Upon  my  oath,  I  am  positive  I  saw 
her  once  or  twice  before. 

Look  about  the  court,  and  tell  me  if  yon  sea 
her  any  where  here. — That  is  the  woman,  I 
am  positive  to  her  (pointing  to  her)* 

Did  yon  see  her  after  that  ?— I  did  ;  1  saw 
her  get  into  the  cart  whenshe  was  carried  away, 
and  I  saw  her  after  that  in  Newgate. 

Did  you  think  that  was  the  same  wonsan, 
when  yon  saw  her  get  into  the  cartP— i 
did  ;  she  was  the  first  woman  that  got  into  the 
cart. 

Are  you  sure  the  time  you  mention  you  saw 
her  talking  to  a  maid-servant,  was  in  January  P 
—It  was,  I  am  sure. 

Are  you  sure  that  woman  is  the  same  wSdi 
you  saw  in  the  cart? — I  am  sure  of  it 

Was  that  the  same  person  which  you  saw.ia 
Newgate?— It  was;  and  this  is  the  woman 
sitting  hsre. 

How  came  you  to  fix  upon  the  Tuesday  was 
se'nniffht  before  she  was  taken  up? — Becaoan 
I  bad  been  making  some  pves  against  my 

Joung  master's  birtlMlay ,  which  was  the  39th  of 
anuary ;  and  we  made  them  before  the  time, 
that  they  might  beoold,  to  be  heated  again. 

Did  tney  come  to  your  master's  pump  at  all  P 

One  of  the  daughters  did;  1  saw  her  there 
two  or  three  times. 

About  what  time?— About  the  tiiiiel'sa% 
her  mother. 

Are  yon  the  person  that  went  and  told  yoor 
mistress,  that  the  gy  psey-gui  wss  la  the  yard  ? 
•^1  am.  Sir ;  and  my  mistress  went  to  the  par* 
lonr  window  to  see  her. 

What  day  of  the  month  was  this  ?— I  canH 
tell  that,  nor  I  can't  tell  the  week. 

Cross-examined  by  Mr.  Wilie$. 

Are  you  sure  your  young  master's  birth-day 
is  on  the  £9th  of  January  ?— 1  am  sure  It  is. 

What  pies  were  you  making  ?— Mince-pioa. 

Why  did  you  make  them  so  long  beforn 
hand  ?-*!  laade  them  so  lo«g  before4»and,  thai 
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we  might  wftnn  them  by  the  fire  on  hit  birtb- 

dty. 

^  Itr.  Nmrti.  Had  yoo  e?er  teeo  Mary  Sqaires 

IB  any  body's  shop  at  any  time?— 'Ju  Fafro- 

may.  I  can't  tay  1  had.  • 

By  Mr.  WUUb. 

When  waa  tbe  first  time  yon  saw  herf— To 
say  the  first  time,  1  can't ;  bot  the  time  I  can 
be jMwiliTe  of,  was  the  SSd  of  January. 

Isthebirth-day  tbe  39th  by  Old-Stile  or  New? 
—It  was  on  a  Monday,  and  by  the  New-Stile. 


Did  you  see  tbe  gy'psev  first,  or  her  daughter 
come  for  water  first  ?— To  tbe  best  of  my  me- 
mory, I  saw  tbe  gypsey  first. 

Which  of  ber  daughters  was  it  that  came 
to  thepomp?— I  can't  say  which. 

Mr.  Nara.  You  say  you  saw  tbe  gypsey 
before  you  saw  tbe  daughter,  bot  can't  fix  upon 
that  time?— £.  Farroway,  No,  I  can*t  indeed. 

Margaret  Rkhardion  sworn. 

Mr.  Naret.  Where  do  you  live  f-.-3J.  Rich- 
ardtom.  I  lire  in  Green-street  now,  but  did  lire 
in  Turkey  street,  Enfield. 

How  long  ba?e  yon  liTcd  in  Green-street  f 
— £?er  since  last  Michadmas ;  1  li?ed  in  tbe 
other  thirteen  years. 

Do  you  know  Mary  Squires  f — 1  know  this 
woman  (pointing  to  Mary  8qtitres). 

Where  did  yon  see  her  ?— I  saw  her  at  Mrs. 
Waterbouse's  in  Turkey- street,  in  tbe  new 
Christmas  week,  as  near  as  I  can  guess. 

What  is  ber  business  ?— She  sells  butter, 
cheese,  flour,  and  all  manner  of  things  for  poor 
folks. 

What  did  she  go  to  boy  there  ?— I  can't  say 
nothing  to  what  ahe  came  lo  boy ;  she  was 
smoking  a  pipe,  when  I  went  in  there. 

Are  yon  sore  this  is  the  same  woman  ?— I 
am  sensible  and  certam  sure  this  is  tbe  same 


Were  TOO  long  in  that  shop?—!  sat  down 
there,  1  believe,  a  quarter  of  an  hour ;  and  I 
took  particular  notice  of  ber,  because  1  ncTer 
saw  the  like  before,  and  I  was  surprized. 

Were  you  in  the  same  room  with  ber  ? — 
The  ahop  and  house  is  all  one  room  ;  the 
fire-place  is  there }  I  left  ber  there  when  1 
went  away. 

Did  you  ever  see  her  at  any  other  time  P— 1 
saw  her  come  by  my  door  in  Turkey-street  on 
Old  Christmas  day  :  my  dog  had  like  to  have 
fell  upon  ber ;  but  my  husband  was  in  tbe  yard 
and  he  prevented  him. 

Ate  you  sure  that  was  tbe  same  woman  yon 
nw  in  the  shop  P— I  am  positive  it  was. 

Are  yon  sure  this  was  on  Old  Christmas  day  P 
—I  am. 

Did  your  hnsbond  work  on  OM  Christmaa 
day  P— No ;  as  he  nhyed  the  New  Christmas 
day,  he  was  resolved  to  make  holiday  on  that ; 
no  he  was  at  home. 

Did  jToa  ever  sea  her  after  P— Not  till  ahe 
waa  oat  of  Wells's  boose,  and  put  into  tbe  cart ; 
then  I  shook  hands  with  mother  Wdls,  and 
laUlMralM  had  dona  for  htnalf;  myhoaband 
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was  the  man  that  drove  tbe  cart:  tbe  gypsey 
was  tbe  first  that  got  into  it,  and  Wells  the 
nest,  aAd  Virtue  Hall  theaext  1  saw  them 
all  go  off. 

-  Did  yon  ever  see  her  in  custody  P— No,  I 
did  not. 

Cross-examined  by  Mr.  Wille$. 

So  you  told  mother  Wdls  she  had  done  fiir 
herself;  what  was  her  reply  P — She  said,  she 
ahould  return  again. 

Then  she  and  you  are  very  good  frienda  ?— No« 

How  came  yva  to  intuit  her  ?— I  never  had  a 
quarrel  with  her,  upon  my  oath. 

Then  how  came  you  to  say  so? — ^Bacaust 
she  had  been  in  a  ffreat  many  broila  and  tron- 
bles,  and  nobody  thought  she  would  have  gol 
outoflhem. 

Do  you  know  which  is  Old  Christmas-dajT, 
and  which  is  New  Christmas  day  P->Yoo  must 
tell  me,  my  memory  cannot  be  so  good. . 

Which  comes  first  P— Why,  the  New  Christ- 
mas day. 

How  many  days  difference  P — Some  call  A 
nine,  but  there  may  be  more. 

How  old  are  you,  good  woman  P-^I  donlt 
know  justly. 

What  day  of  the  week  waa  Old  Christmak 
day  P — It  was  of  a  Tuesday  or  Wednesday,  I 
can't  remember  which. 

Is  Christmas  day  Holy  Thursday  or  Good 
Friday  P — I  can't  rnolve  no  such  ihmg ;  I  am 
no  scholar;  I  can't  pretend  to  know  inch 
things 

What  month  is  Christmas  day  in  .^— I  can't 
say  that  neither,  because  you  put  me  to  a 
stop. 

Is  it  the  SStbof  February  P— I  don't  know 
justly,  indeed. 

Mr.  Narei,  Yon  put  the  poor  old  woman 
in  a  hurry. 

Recorder.  Don't  be  affrighted  :  canyon  tell 
what  month  Christmas  is  in  P—lUcAariitoa.  I 
cannot 

Recorder.  In  what  season  of  the  year  is  itP 
'^Richardson.  To  be  sure  1  can  tell  |hat ;  it  is 
b  winter. 

Recorder^  Don't  be  terrified  ;  you  are  come 
here  to  tell  tne  whole  truth,  and  nothmg  but  the 
trntb,  and  not  to  tell  a  paHicular  story,  but  to 
answer  all  such  questions  that  the  Court  ahall 
think  proper  to  ask  you. 

Mr.  WiiU*.  Pray,  why  do  you  keep  Chriat- 
maa  holiday  sP-— [No  answer.]  « 

George  Clementt  sworn. 

Mr.  Nare$.  Where  do  yon  live  P—G^prge 
dements.  1  live  at  Enfiekl  bigbwair  with  Mr. 
Hamilton ;   I  entered  yealerday  after  I  went 


Did  yoo  live  with  Mr.  8tar  at  any  time  P--* 
Ye^,  Sir ;  I  came  away  last  Michaelmas ;  ha 
lives  down  tbe  Marsh-lane  b^  Mra.  Wells's.  ^ 

How  long  did  yon  live  with  him  P— About  a 
year  and  a  quarter. 

Do^ou  Imow  Marv  SqnireaP'-I  do;  that  ia 
the  wonaR  that  sits  ttaere  in  a  red  cloak. 
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Are  yon  very  aufe  of  it  P-*l  tin 

Do  yon  know  Mrs.  Wells f-1  do;  my 
■uMler  Kves  but  about  ft  hoodred  yards  Stom 
her  house. 

Do  vott  remember  the  time  she  was  taken 
.    up?— Ido. 

How  lonfiT  had  you  seen  Mary  Squires,  be- 
fore Mrs.  Wells  was  taken  up  ?— 1  had  seen 
Iwr  about  a  fortnifirbt  before  tlwt. 

Where  did  you  see  her  ?- She  came  into  my 
master's  house,  and  wanted  to  tell  my  mistress 
herfortmM. 

Did  she  come  in  of  her  own  accord  ?-— She 
opened  the  door,  and  came  in,  as  I  was  aittinff 
mt  dinner.  M  v  mistress  would  not  let  her  tell 
iier  fortune;  she  was  afraid  of  her,  and  ffave 
tier  a  bit  of  black  pudding  to  get  rid  of  her.  She 
asked  my  mistress  to  let  her  hare  a  pound  of 
pickled  pork. 

Did  slie  want  any  thing  else  ?— I  don't  re- 
member any  thing  else. 

How  long  did  she  stay  m  the  kitchen  ? — I 
can't  tell  how  long. 

Did  you  see  her  after  this  .^— I  did,  about 
two  or  three  days  after,  as  she  was  going  up 
into  the  walk  to  Turkey-atreet ;  it  was  a  very 
cold  day. 

Was  any  body  with  her  ?— No,  nobody. 

What  do  yon  call  that  walk  ?-^There  is  no 
name  to  it,  as  1  koow  of.  I  6aid  to  heri  It  is 
a  very  cold  day.  1  remembered  that  was  the 
woman  1  had  seen  at  my  mistress's. 

Did  you  ever  see  her  afterwards? — No,  only 
when  1  saw  her  in  Newgate,  and  then  she 
knowed  me. 

How  do  you  know  that  ? — I  asked  her  whe- 
ther she  knew  me  ?  She  said,  she  did. 

Did  you  ask  her  that  of  your  own  acoard  ? 
-^I  didf;  and  she.  said  to  me,  I  asked  your 
mistress  to  let  me  have  a  pound  of  pickled  |iork, 
and  what  harm  did  1  do  you  if  1  was  there? 

Were  you  before  the  grand  jury  ?— No,  I 
was  not. 

Cross-examined  by  Mr.  WilUi. 

Why  de  you  know  it  was  a  fortnight  before 
they  Wf  re  taken  up  P^Slie  came  to  our  house 
•n  a  Thursday:  my  master  was  gone  to  Hert- 
ford to  letch  a  load  of  ^ease,  ami  he  carried 
them  to  London  on  tlie  Friday. 

What  day  of  the  month?— 1  can't  tell  the 
day  of  the  month.  This  Thursday  fortnight 
before  the  was  taken  up,  then  I  was  spreading 
dung  in  the  marsh. 

Do  you  erer  slide  on  the  ice  ? — No,  Inerer 
could  slide  in  my  life. 

Hare  you  seen  boys  slide  on  the  icef— I 
Iwve. 

Do  you  remember  a  pond  near  Mrs.  Wells'a 
house? — Yes,  I  used  to  water  my  horses theis. 

Morning  and  night  ? — Yes.        .    * 

Do  you  know  the  window  that  they  sappose 
Caimiag  made  her  escape  from  ?— I  do. 

Could  you,  by  kioking  out  of  that  window, 
•ee  that  pond  ? — I  could,  ? ery  plainly. 

How  many  yards  might  it  be  from  the 
window  ?— It  nay  be  about  eight  yacdf. 
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Do  ymi  saooUect  whether  there  vaa  frosty 
weather  that  January  ? — Yes,  there  was. 

Was  that  pond  froace  over  then  ? «  It  was  ; 
we  were  forced  to  break  the  ice  for  il^  horses 
to  drink.  • 

Have  you  ever  seen  the  boys  slide  on  the 
ice  on  that  pond? — I  have. 

How  many  have  you  seen  there  sliding  to-^ 
getber  ?— Two  or  three  at  a  time. 

What  day  of  the  year  is  new  Christmas-day 
of  ?— I  can't  say  that 

What  month  is  it  in  ?— December. 

The  beginning  or  latter  end  ?— The  25th. 

What  day  is  oU  Christmas-day  of?— It  as 
eleven  days  after. 

Mr.  Nerei.  Are  yon  sore  it  was  on  the 
Thursday  fortnight  before  Wells  was  Uken  up. 
that  yon  saw  Mary  Squires  ? — CUmcMtt.  I  am 
sure  it  #as ;  and  that  same  day  my  master 
went  to  Hertford. 

Mr.  Willes.  Do  you  know  William  Head- 
land  ?— C/«if7«n/<.  1  do. 

Is  he  a  sober  youtb»  or  not  ?— -I  know  do 
harm  of  the  boy. 

Whether,  amongst  the  boys  of  the  same 
age,  is  his  character  a  goojd  or  bad  one  ?  If  he 
has  a  good  cliaracter,  upon  your  oath  say  so ; 
if  not,  upon  your  oath  say  it. — I  am  sure  I 
never  heard  any  body  give  him  a  bad  cha- 
racter. 

Hannah  Fensham  sworn. 

Mr.  WUliams.  Where  do  you  lire  f^^ 
H.  Fen$ham.  1  live  at  EnfieU. 

Are^vou  a  married  woman? — ^1  am;  my 
husband's  name  is  John  Fensham ;  he  is  a 
ganlener. 

How  long  have  you  lived  at  £n6eld  ?— Fif- 
teen  or  sixteen  years. 

Look  at  that  old  woman,  take  a  full  view  of 
her. — 1  know  her ;  I  have  seen  her  before. 

When?— On  the  16th  of  January  1753,  I 
mean  after  new  Christmas-day,  I  saw  her  ia 
Trotts-walk,  on  the  side  of  madam  Crow'* 
garden,  in  Enfield,  pretty  near  the  highway. 

What  was  she  doing?— I  met  her  in  tbm 
walk. 

What  time  of  the  day  ?— In  the  fora  part  of 
the  day. 

What  da^  of  the  week  ?— I  can't  recollect 
what  day  ol  the  week.  ^ 

Have  yon  ever  seen  her  sines  the  1^  ? 
-^I  have  several  times  seen  her  pass  and 
repass. 

What  was  her  business?— I  don't  know  thst. 


except  it  was  gomg  to  the  chandler's  shop. 

Do  you  kaow  toe  time  she  was  taken  up? 
—I  was  not  there  then. 

Did  yon  see  her  often  between  the  lifilh  of 
January  snd  1st  of  February  F-^I  did  divers 
times. 

Did  you  see  her  after  she  was  taken  op?— 
I  did  in  Newgate,  and  I  recollected  her  then. 

Look  at  her  again;  are  yon  certain  this  is - 
the  same  person  ?— Yes,  Sir,  I  sn  certaw  of 
tbst. 

What  sMiy  ha  yaur  mmn  fiiri 
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tbe  16th  of  January  ? — There  was  a  suow  on 
the  15lh  at  night,  and  the  16th  it  was  wet; 
and  walking  along,  1  had  like  to  hare  fell,  as 
my  pattens  were  on :  she  stopped  and  looked  at 
me,  and  I  at  her :  when  I  came  home,  my 
neighbours  said,  This  snow  is  come  in  the  right 
season,  yesterday  was  the  15th  ;  then  1  said. 
This  must  be  the  16th ;  and  not  only  that, 
but  I  went  to  the  almanack,  and  looked  that 
▼ery  day. 

Did  she  speak  to  youf — No,  nor  1  to  her; 
but  her  person  is  so  particular,  that  I  can  swear 
she  is  the  same. 

What  did  she  appear  to  be  P — A  gypsey, 
which  I  had  beard  of  before :  I  was  asked,  if  I 
had  seen  the  gypsey,  because  she  went  up  and 
down  telling  fortunes. 

Was  you  asked  before  or  after  this  ? — It  was 
two  or  three  days  afier,  and  then  I  knew  her. 

Cross-examined. 

Mr.  Wiliet,  What  is  the  reason  you  know  it 
to  be  the  16th  ? — Feasfiam,  Because  it  was  a 
great  snow  on  the  15th  at  night. 

Recorder.  Did  you  see  any  company  with 
her  at  any  time  ? — Fenskam.  No,  I  did  not. 

By  Mr.  Willes. 

Did  yon  look  directly  to  the  almanack  ? — 
No,  Sir,  not  till  the  16th  at  ni^ht. 

Are  you  fery  well  ^killed  m  almanacks?— 
Why  net?  I  can  read  and  write  a  little. 

Do  you  know  what  day  of  the  week  it  is  by 
tbe  almanack  ?-«>-I  can,  1  think  so ;  my  head  is 
good  enough  for  that. 

Look  in  this  almanack,  and  tell  me  what  day 
of  tbe  week  it  is  ?— (She  takes  it  in  her  hand, 
which  was  a  common  sheet  almanack,  folded 
np  into  a  book.)  I  can't  see  by  this,  it  is  so 
small. 

Look  at  it  again,  and  take  your  time.— I 
cannot  see  without  my  spectacles  (she  puts 
them  on  ;)  you  shall  not  fool  me  so. 

Tell  me  by  this  the  day  of  the  week  for  tbe 
14th  of  December. — This  is  not  such  an  alma- 
nack as  1  look  in;  1  look  in  a  sheet  almanack ; 
1  cannot  tell  by  this. 

Mr.  Wiliet,  Give  it  me  again)  if  you  cannot 
tell.  All  tlie  reason  you  hare  to  fix  it  is,  that 
the  snow  fell  on  that  day  upon  which  you  refer 
to  your  almanack ;  and  now  you  have  shewn 
your  skill  in  almanacks. 

By  Mr.  Williams. 

How  long  was  it  after  New  Christmas  ?  Was 
it  a  ibrtnignt,  or  three  weeks,  or  a  month  ? — It 
was  not  much  above  a  fortnight  atUr. 

Do  you  know  which  is  Sunday  in  the  alma- 
nack ?  (Slie  takes  it  agaiu.) 

Look  in  the  mpnth  of  Janoary.  (She  tells 
down  from  the  1st  to  the  7th  day,  and  said  that 
was  Sunday,  which  happened  to  be  Tuesday.) 

Elizabeth  Shcrrard  sworn. 

Mr.  Williams,    Where  do  you  lire  ?— .SAer- 

rard.  At  Ponder's-end ;   that  is  about  a  mile^ 
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and  half  from  £o6eld.    I  keep  a  it)Om,  and 
pay  my  rent  myself. 

Do  you  remember  seeing  the  gypsey  about 
Enfield  ?— I  do ;  I  saw  her  three  days  running 
before  New  Christmas,  Thursday,  Friday,  ana 
Saturday.  * 

Look  about,  and  see  if  you  see  her  here. 
(She  could  not  see  her ;  she  went  down  and 
looked  about,  and  un  again  twice;  the  last 
time  she  pointed  to  her.) — Why,  this  is  the 
woman. 

What  Thursday,  Friday,  and  Saturday  do 
you  mean  ? — I  mean  immediately  before  New 
Christmas. 

Where  did  you  see  her? — In  mother  Wells's 
house.  I  went  there,  and  went  into  her  par* 
lour,  and  when  I  came  out  again,  1  saw  the 
gypsey  stand  at  the  kitchen  door.  I  turned 
back  again,  and  asked  Mrs.  Wells,  who  she 
had  got  in  her  house  ?  She  said.  Lodgers.  On 
the  Friday  1  went  into  the  Marsh -lane,  and 
saur  her  standing  iit  the  window ;  and  on  Sa- 
turday I  went  down  to  Cheshunt,  and  she  was 
standing  then  at  the  door. 

How  did  you  come  to  go  to  Mrs.  Wells's  ? 
— She  asked  me  to  come  in,  that  is,  my  neigh- 
bour Wells  did;  she  wanted  to  see  me,  be* 
cause  I  had  not  been  well. 

Had  you  any  acquaintance  with  her? — ^No, 
nor  nerer  went  near  her  house. 

Hare  you  ever  seen  the  gypsey  since  that 
time,  before  to-day  ?— No,  Sir,  I  never  saw 
her  but  tbem  times,  and  this  time. 

Did  you  see  any  body  there  that  belonged  to 
her  ?— There  were  two  young  wenches  in  the 
parlour,  and  a  young  man  in  the  kitchen  ;  but 
whether  they  were  her  son  and  two  daughters, 
1  cannot  tell. 

Had  you  any  conversatiou  with  her  ?— No, 
I  never  changed  a  word  with  her :  f  don't  like 
to  have  to  do  with  tbem,  I  don't  like  tbem  so 
well. 

CrosB-examihed  by  Mr.  Davy, 

Look  at  that  man  (meaning  George  Squires :) 
Is  that  the  man  ?— 1  did  uot  see  his  face. 

Did  you  see  the  two  young  women's  faces  f 
—I  did ;  but  whether  I  know  them  or  not,  I 
don't  know;  for  they  have  changed  their 
habits,  to  be  sure ;  that  is  one  of  them  (point* 
inff  to  Mary  the  daughter.) 

Lucy,  shew  your  face. — Yes,  this  is  the 
other ;  I  think  1  can  swear  to  tliem. 

Do  you  swear  they  arc  tlie  same?— They 
are  very  much  like  them. 

You  went  down  twice  to  look  at  the  old 
woman  ;  did  *you  see  her  face  the  first  time  f 
— Yes,  I  did,  but  did  not  mind  her  till  after- 
wards. 

I  hope  you  mind  what  you  say ;  yon  know 
the  consequence  of  perjury :  you  are  before 
God,  and  a  court  of  justice ;  therefore  attend 
to  jme:  Did  you  see  that  old  woman  upon  your 
going  down  the  first  time  from  off  the  place 
you  now  stand  ? — 1  did  not  know  her,  brcause 
she  is  clean ;  she  is  not  so  nasty  and  dirty  as 
she  was  before. 

3P 
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Then  the  tecond  tiiqe  jou  did  recollect  her : 
you  ny  she  is  the  same  womaD  ?—*¥<«,  I  do. 

Did  you  Sjee  her  face  the  firai  time  ^ioff 
down  P— No,  I  did  not  see  her  face,  becauw  I 
did  not  take  so  much  notice* 

Did  not  yon  see  her  face,  or  did  not  j^oa 
knoir  4ier  face  P— I  did  see  her  face ;  but  bong 
dean  she  is  quite  altered. 

The  man  that  swore  you  said,  von  were  to 
swear  to  the  whole  truth,  and  nothing  but  the 
truth :  you  have  one  foot  iu  the  grave,  and  the 
other  out,  be  careful  what  tou  say  :  Was  fhe 
cleaner  the  first  time  than  see  wap  thjB  second  P 
— She  is  all  the  same,  bat  I  did  not  take  so 
much  notice ;  and  being  cleaner,  she  is  abered. 

Do  you  swear  to  her  by  her  complexiop,  mt 
features?— By  her  comniezion  and  liMares 
both. 

Did  you  ever  see  suph  another  woman  in 
yeur  life  P— No,  I  never  did. 

What  day  of  the  month  is  New  Christmes 
day  P — I  cannot  tell  indeed,  because  I  can  nei- 
tber  write  nor  read. 

What  month  is  it  in  P— I  cannot  tell. 

Was  it  in  June,  or  July  P— I  cannot  telL 

Was  it  in  June  P — ^I  cannot  teD. 

Was  it  in  April  P— No,  no,  it  was  not  in 
April. 

What  month  then  P— It  might  be  in  Jane, 
for  whatever  I  know :  I  know  thai  is  the  wo- 
man, to  be  sore. 

Alderman  Scott,  Was  it  in  winter,  or  in 
summer  P— £.  Sherrard.    It  was  in  winter. 

By  Mr.  Da9y, 

k  New  Christmas  before  Old  Christmas,  or 
after  P-Nay,  New  Christmas  is  before  Old 
Christmas,  I  am  sure. 

Did  you  keep  New  Christmas,  where  yoa 
live?  do  you  go  to  church?-- Yea,  I  imow  it 
by  going  to  church,  and  every  thing. 

Did  you  go  to  church  on  Old  Christmas 
day?- Yes. 

Recorder,  What  day  of  the  week  was  New 
.Christmas  day  ?-£.  Sherrard.  It  was  on  the 
Tuesday,  was  it  not  P  it  was  Monday  or  Tues- 
day howsoever. 

(By  Mr.  Davyl  continued.) 

Do  yon  go  to  church  every  Sunday  P^l 
tery  seldom  miss,  when  it  is  fair  weather. 

Did  you  go  to  church  the  Sunday  before 
New  Christmas  day?- -I  did  on  Christmas 
day,  and  the  Sunday  before. 

llow  man V  days  were  there  between  ?— You 
.«an  make  it  but  two  ilaya,  be  it  bow  it  will. 

Are  yon  sure?- It  was  about  tl\ree  days ;  it 
was  no  more,  nor  could  be  any  more. 

How  came  von  to  know  it  was  before  New 
Cbrbtmas  ?— Why,  I'll  tell  you  how  1  came  to 
know :  Mrs.  Wells  bid  me  come,  and  said  she 


would  give  me  something  for  a  Christmas-box : 
wheu  I  came  there,  she  asked  roe  to  come  in ; 
I  did,  but  did  not  stay  but  a  w^y  little  time : 
when  1  came  to  the  parlour  door,  I  saw  the 
old  gentlewoman  standing 'at  the  kitchen  door. 


give 
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What  did  she  give  yoa  for  a  Christmas- 
box  ?— She  did  not  ||pve  me  no  great  matter. 

There  u  no  Kiarm  in  saying  what  it  was — II 
was  a  small  matter ;  I  had  but  a  penny. 

Then  she  gave  yop  a  penny  for  your  Christ- 
mas-box P— Yes,  Sir. 

Bad  yoo  ever  a  Christmas  box  of  her  be- 
fore?—No. 

Did  she  give  it  yon  before  or  after  Christ- 
mas day  P — It  was  three  days  before. 

Did  any  body  else  give  yoa  a  Christmas- 
box?— Yes,  Sir. 

Had  you  ever  a  farthing  given  you  befom 
Christmas-day  P—Yes,  Sir. 

From  whom  P  tejl  me  that— At  Mr.  Pickett 
and  all  the  peonle  that  v^ able;  they  always 

ive  me  something  at  Christmas,  ami  to  all 

eir  poor  neighbours. 

What  business  are  you  P— I  wprJ(  for  mj 
livin^^,  as  other  people  do. 

Is  It  usual  to  give  before  Christmas  or  after  f 
—We  always  go  before  Christmas. 

Do  all  ffive  before  Christmas?— No,  some 
give  after  Christmas. 

Who  are  they  P— The  gentkioen  at  Bushy- 
hill  do. 

Where  do  the  people  livevtbat  give  before 
Christmas  P— All  the  people  at  Enfield  do. 

By  Mr.  WUUmum, 

Then  you  have  Christmas-boxes  given  yoa 
before  Christmas  P  Then,  I  believe,  you  know 
pretty  well  when  Christmas  comes. — Yes,  Sir. 

Wuat,  you  are  a  poor  woman P  Those  peo- 
ple give  It  you  before  Christmas,  in  order  to 
spend  at  Christmas? — Yes,  Sir;  only  the 
Quakers,  at  Busby- hill,  give  it  after  Christmas. 

When  Christmas  comes,  yoo  know  it,  don'l 
youP— Yes,  ldo,Sir. 

By  Mr.  Recorder, 

Do  you  know  New  Year's  day? — I  do. 

When  does  that  happen  ?— That  is  the  we^ 
after  Christmas-day. 

How  many  days  are  there  after  New  Christ- 
mas day  to  New-year's  day  ? — A  week. 

Were  you  ever  in  the  workshop  at  Mrs. 
Wells's? — No,  never  in  my  life;  1  nev«r 
heard  of  it  before. 

Mr.  Williams,  Did  yon  never  hear  there 
was  such  a  place  as  the  workshop  at  Mrs. 
Wells's  ?— £.  Sherrard,  No,  indeed  i  did  not. 

Mr.  Naret,  On  Saturday  night,  Mr.  Mor- 
ton received  a  letter  in  court,  givmg  an  account 
that  there  was  ooe  Mrs.  Edwards,  who  could 
give  some  light  into  this  sfiVur :  upon  that  ha 
desired  she  miebt  be  subpoenaed.  She  was  not 
in  our  original  briefs,  and,  I  declare,  I  bava 
stuck  to  that  very  strictly,  not  to  admit  any 
witnesses  that  are  not  in  the  brief.  We  am 
totally  in  the  judgment  of  the  Court,  whether 
she  shall  be  callMl  or  not.  Tlie  letter  is  ano- 
nymous. 

Mr.  Davy.  The  gentlemen  have  been  so 
candid  as  to  shew  me  this  letter :  1  have  not^ 
to  this  moment,  attempted  to  oppose  any  things 
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or  the  uldaf  any  qoestiaiM.  What  hat  hecn 
done  ID  this  case,  I  ha?e  not  done  it.  I  hSTe 
basD  in  the  search  of  troth :  bat  after  ifour 
lordship  has  tied  us  down  Tery  strictly,  withoat 
aoy  poesibili^  of  release,  I  hope  the  rule  ex- 
tends geneiaf  without  ezceptaoce.  I  submit  it 
asao  obyeelioD,  with  regard  to  the  general 
rale  of  practice ;  bnt,  1  imagine,  the  Court 
will  not  thmk  it  proper,  considering  what  has 
been  done. 

Mr.  ^arei.  Mr.  DaTy  mentions  be  has  not 
oljected  to  any  evidence ;  I  don't  know  any 
evidence  that  has  been  called  be  coold  object 
to,  on  oor  side.  We  have  not  obiected,  or 
slopped  them,  m  any  instance :  hot  here  is  a 
poor  girl  on  her  trial :  I  would  submit  it,  how 
nr  the  Court  thinks  this  agreement  binds. 

Mr.  Baron  Ltgge.  I  will  tell  you  my  opi« 
luon  aa  to  this  matter :  I  thought  it  a  right 
proposal,  when  made,  on  both  sides,  that  you 
abonkl  ffp  on,  according  to  your  briefs,  stated 
at  that  time,  in  regard  to  the  trial ;  and  as  it  has 
come  to  an  unusual  length,  there  wss  an  abso- 
lute necessity  for  such  an  agreement,  and  to 
depart  from  it  is  an  unprmdented  thing ; 
therefore  we  must  ward  ajf^inst  all  the  mis- 
efaiefii  that  can  arise  from  it ;  the  worst  that 
can  arise  is  a  growing  eridence  upon  an  ano- 
JtytDom  letter ;  there  is  no  foundation  on  either 
BMie  for  it,  and  we  are  not  to  admit  of  it. 

Mr.  Just.  Cli9e,  1  am  entirely  of  the  same 
epinion  with  my  brother :  upon  this  eridenoe 
it  will  be  left  with  the  jnry,  upon  which  side 
the  eridence  b  most  conclusire. 

Mr.  Naret.  It  was  my  duty  to  mention  it,  as 
Mr.  Morton  desired  she  might  be  subpcenaed ; 
therefore  I  hope  the  Court  will  excuse  me. 
We  will  call  Mr.  Salt  to  prove  the  examination 
of  Elisabeth  Canning  before  justice  Fielding. 

Mr.  Dinv.  Mr.  Salt  cann6t  explain  away  a 
written  eridenee  taken  before  a  magistrate:  I 
eljeet  to  bb  et  idence. 

Mr.  Narei.  Then  we  will  call  to  the  confes- 
aioQ  of  mother  Wells. 

Mr.  Daty.  My  lord,  I  dject  to  that :  she 
is  a  very  proper  evidence  herself,  she  has  been 
branded  in  the  hand ;  if  thev  will  produce  her, 
•he  is  withm  a  few  yards  of  the  court. 

Mr.  Nara,  This  girl  is  indicted  for  what  sbe 
mve  in  evidence  against  Susannah  Wells  and 
Mary  Squites;  she  is  now  called  upon  for  a  per- 
Jnry  in  sWiAring  upon  that  particular  trial. 
IVow  these  two  persons  were  convicted ;  there- 
fore, I  take  it  for  granted,  we  are  at  liberty  to 
give  in  a  circurastaooe  to  prove  what  she  said, 
in  evidence  on  the  indictment.  All  that  Wells 
had  said  at  that  time  was  evidence  against  Wells, 
and  all  that  Squires  had  said  was  eviflence 
against  herself.  We  are  now  come  to  esiablbh 
ner  evidence,  standing  at  the  time  she  was 
examined ;  and,  if  we  can  prove  from  their 
ewn  declarations  that  Cannmui;  and  Squires 
were  there,  we  have  a  pr«>per  right  to  call  in 
edch  eviplence,  in  order  to  corr«>borBte  that 
giri^s  testimony ;  ftir  it  is  that  tentimndy  that 
•he  gave  upon  the  trial  that  is  to  be  admitted. 
.Ifr.  Duiy.  I  t^ill  beg  leave,  in  order  to  give 


light  to  thb  objection,  to  put  the  case  more 
fiimiliarly :  suppose  a  person  had  sworn  on  e 
particular  day  that  I  was  at  York,  and  that  I 
aaid  I  was  at  York ;  now  my  saying  I  watf  at 
York,  n  no  reason  at  all  for  their  swearing  I 
was  there.  I  can  only  give  them  authority  to 
say,  I  said  1  was  at  York ;  but  I  am  the  proper 
person  to  be  examined  to  the  real  fact.  Mrs. 
Wells  is  here  to  swear  whether  she  was  or  waa 
not  in  her  house,  and  she  is  a  competent  wit- 
ness to  that  fact. 

Mr.  Jnst.  Clive.  This  is  an  indictment  for 
perjury,  for  a  testimony  she  gave  at  a  trial  be- 
twixt the  crown  and  the  two  urisoners  Squires 
and  Wells ;  and  m  strictness  the  testimony,  to 
wit,  Susannah  Wells's,  would  not  in  the  course 
of  the  trial  have  affected  Sauires,  or  S^uires'a 
haveaflfeoteil  Susannah  Wells;  but  this  is  an 
indictment  for  perjury,  in  the  testimony  that 
this  ^rl  Canning  gave  of  them  both ;  therefor^ 
I  ibink,  eiiher  are  proper  witnesses  of  what 
ahesaid. 

Mr.  Baron  Legge.  To  be  sure,  what  they 
said  is  evidence  against  the  person  that  did  sav 
it:  when  you  have  made  use  of  those  which 
were  not  produced  in  evidence  at  the  time,  that 
could  not  have  been  evidence  against  the  ac- 
cessary and  not  the  principal ;  how  will  yon 
produce  that? 

Mr.  Karsf .  In  the  first  place,  their  notbeintf 
called  as  witnesses  can  be  no  objection  in  not 
calling  them  now,  because  it  has  been  done 
several  times:  T  do  not  call  everjr  witness  in 
my  brief;  if  I  have  fifty  in  my  brief,  and  fiftv 
swear  to  the  lact,  I  would  call  them :  whd 
that  penon  which  is  a  witness  is  called  upon*, 
should  not  she  have  the  benefit  of  erery  dr- 
cumstsnoe  that  will  confirm  the  testimony  P 
Or,  will  the  Court  exclude  her,  because  the 
persons  concerned  in  the  prosecution  did  not 
think  proper  to  call  the  dher  witnesseir  that 
they  might  have  called  ? 

Mr.  Baron  Leege,  The  indictment  was  laid 
against  Mary  Squire^  and  Susannah 

ells ;  was  it  not,  Mr.  Ford  ? 

Mr.  Ford,  (Clerk  of  the  Arraigns.)  They 
were  both  tried  together,  and  the  indictment  on 
the  same  piece  of  parchment. 

Mr.  Daty.  This  only  sets  forth  the  indict- 
ment of  Mary  Squires,  not  a  word  of  Susannah 
Wells ;  she  is  not  mentioned  in  it. 

Mr.  Baron  Leggt,  Would  you  produce  that 
whieh  originally  bad  been  evidence  against 
Squires? 

Mr.  JVaref.  The  same  witnesses  were  exa- 
mined on  the  whole  trial  all  through,  and  they 
were  found  both  guilty  at  the  same  time,  and 
the  jury  were  charged  with  both  at  the  same 
time;  the  assignment  of  the  peijuryis,  that 
she  was  in  Susannah  Wells's  house,  and 
robbed  in  her  house. 

Mr.  Baron  l^ggt.  Then  the  eridenee  of 
Susannah  Wells  is  evidence  to  that  account. 

Mr.  Just.  Clive.  This  is  an  indictment 
against  principal  and  accessary,  whereby  tbe^ 
are  oomplicatefl  id  the  same  indicimeut :  it  is 
bgainst  Squires  as  principal,  and  Wells  as  ae- 
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cessary  aAer  the  fact:  so  far  Is  extremely 
dear,  that  she  never  could  have  been  convicted 
as  accessary,  unless  there  bad  been  a  robbery ; 
and  she  kuowidg  of  that  robbery,  therefore  she 
was  interested  at  this  trial,  as  it  was  one  and 
the  same  indictment,  and  their  case  submitted 
to  the  consideration  of  the  same  jury.  J  think, 
that  if  Susannah  Wells  has  given  in  any  testi- 
mony that  there  was  a  robbery,  cooKidering 
the  nature  of  the  trial,  as  it  conies  before  the 
jury,  it  is  the  same  as  if  Squires  bad  dedared 
It  herself. 

John  Ward  8i9ora.    ^ 

J.  Ward.  1  have  known  Susannah  Wells,  I 
believe,  twenty  years. 

Mr.  William.  When  did  you  see  her  lately  ? 
— J.  Ward,  f  seeing  in  a  news- paper  an  ac- 
count of  her  being  taken  up,  and  put  into 
Clerkenwell  Bridewell,  and  living  in  South- 
wark,  the  first  time  I  came  cross  the  watet,  I 
thought  1  would  go  and  see  her.  (I  had  had 
•  notion  that  she  was  dead,  for  I  had  not  seen 
ber  for  above  twelve  years.)  I  went  to  see  her 
in  Bridewell.  The  first  word  she  said  to  me 
was.  Who  thought  of  seeing  you  here  P  My 
•reply  was,  By  seeing  ^our  name  in  the  news- 
pampers. 

How  )ong  was  this  ader  she  was  taken  up  f 
»— It  was  just  after  sBe  was  taken  up ;  I  catinot 
sa^  to  the  day  of  the  month ;  it  was  before  the 
trial  of  Squires  and  ber.  I  asked  her,  how  she 
came  to  keep  the  girl  there  a  fortnight? 

'What  did  you  mean  by  *  there?' — I  under- 
atood  by  the  paper,  the  girl  was  kept  at  ber 
house.' 

What  was  her  answer  ? — She  said,  she  was 
there  twenty-eight  days.  I  asked  her,  what 
room  she  kept  her  in  ?  She  said,  You  know  the 
room  very  well. 

Aid.  JJickinion.  Had  you  been  acquainted 
with  her,  and  did  yeu  know  the  rooms  in  her 
^ouse? — J.  Ward,  I  had  been  acquainted  there 
twelve  or  thirteen  years  ago,  (but  not  since  I 
have  been  in  business  for  myself)  and  have 
been  all  over  the  house. 

Mr.  Williams,  Did  you  understand  what 
r6om  she  meant  ? — J.  Ward.  No,  Sir. 

Did  you  see  ber  after  this? — I  did,  on  the 
{Sunday  following;  then  I  met  her  in  the 
Bridewell-yard.  We  never  drank  together  the 
£rst  or  second  time.  1  asked  her,  how  she 
jthought  to  get  nff  this  affair  ?  She  said,  she 
must  take  her  trial. 

Mr.  Baron  Legge.  How  came  you  to  go  a 
second  time  ? — JTWard.  Because  ray  wife  had 
a  mind  to  see  her :  we  both  lived  at  Waltham- 
Abbey  before  X  married.  Mr.  Jones  went 
vith  me  the  first  time. 

Mr.  WiUiam$,  Where  do  you  live  now  ? — 
J.  Ward.  I  live  in  Maid-lane,  St.  Mary  Overy 'a 
parish,  Surrey.    I  am  a  breeches- maker. 

Are  you  a  house-keeper? — Yes,  Sir;  I 
have  lived  there  near  the  spot  thirteen  years, 
>nd  have  carried  on  business  fourteen  Tears. 

Mr.  Baron  Le^ge,  So  yon  asked  ber,  how 
^b^  kept  the  girl  a  fortoigbt  thtre,  without 


knowing  in  what  room  ?— J.  Ward.   Yea,  my 
lord. 

Did  she  form  her  answer  out  of  the  uewa- 
paper  ?— Not  as  1  know  of. 

Gross- examined  by  Mr.  Dav^. 

What  business  carried  you  there  ?.—By  see- 
ing her  name  in  the  paper,  1  went  to  see  if  it 
was  the  same  woman,  out  of  curiosity,  not 
baFiog  seen  her  above  twelve  years. 

How  far  did  you  live  from  £ufield-Wash  ? 
—I  lived  at  Waltham- Abbey. 

Had  you  had  a  great  desire  to4cnow  whether 
she  had  been  dead  or  alive,  you  might  have 
gone  to  Eufiekl- Wash,  and  have  known  that. 
—1  wish  1  had  never  gone  to  have  seen  her. 

Had  you  any  other  business  there?— No, 
none  at  all ;  only  1  had  some  at  Saffron-hill, 
with  a  man  that  works  with  me ;  and  I  had 
also  some  business  in  Shoe-lane,  and  Mr. 
Jones  went  with  me. 

What  business  had  he  there? — He  went 
with  me  as  a  friend  and  acouaintance ;  he  had 
never  seen  her  in  his  life  before. 

Did  not  you  ask  her,  what  she  was  there 
for  ?— No,  1  did  not. 

Did  not  you  ask  her  more  quettioDS  thaa 
that  yon  just  mentioned  ? — No. 

Do  not  yon,  upon  your  oath,  believe  she 
meant  to  let  you  know,  she  was  charged  for 
keeping  the  girl  in  her  house  twcoty-eigfat 
days? — No,  1  did  not  understand  her  so.. 

Did  not  she  tell  you  she  was  innocent  of  the 
charge? — No,  Sir. 

Did  not  she,  before  the  triat,  say  she  was  in- 
nocent of  it?-— No,  Sur ;  what  I  told  you  is  dl 
truth. 

How  long  did  you  take  the  confinement 
to  be,  when  you  read  the  newi-paper  ?— I  took 
it  to  be  a  fortnight. 

What  are  the  words  yon  made  use  of  ?--l 
said.  How  came  you  to  keep  the  girl  there  a 
fortnight? 

Where  did  you  mean  ?— I  meant  in  herowo 
bouse ;  and  she  said  twenty-eight  days. 

How  came  you  not  to  give  evidence  of  this 
when  she  was  tried  ?-  I  did  not  know  I  should 
be  wanted :  the  reason  I  came  now  was,  I  was 
with  my  friend  drinking  a  tankard  of  beer,  and 
he  threw  his  skits,  and  said.  Mother  Wells  bad 
been  an  old  procurer  of  nihie ;  and  the  people 
in  the  house  heard  this  affair  talked  over,  aM 
ibey  went  and  brought  some  people  fronn  Al- 
dermanbury,  who  came  to  me,  to  whom  I  re* 
lated  it  again. 

Mr.  Davjf.  I  insist  upon  Mrs.  Wells's  being 
produced  to  koow  if  be  knows  her. 

Mr.  Narei.  That  yon  never  intend. 

Mr.  Baron  Legge.  You  say  you  saw  it  in 
the  news  paper,  and  you  asked  her,  how  she 
came  to  keep  the  girl  a  fortnight?  She  said. 
Why,  she  was  there  twenty -ei^ht days.  Sup- 
pose it  was  to  be  said,  I  saw  in  the  news-|M- 
pera  you  sat  five  days  in  the  Old  Bailey  :  the 
snawer  would  be.  We  sat  ten,  if  the  news-pa^ 
pers  were  ten. 

Mr.  Ifar€$.  Did  ^oi^  uk  tbif  FUh  My  9f* 
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Iween  what  la  Mid  in  Conrt»  and  to  the  Court  $ 
for  wliat  is  not  said  to  the  Court,  is  the  samt 
as  said  any  where  else.  ^ 

Mr.  Naret.  It  is  no  part  of  the  e?idenc« 
given,  but  obserrations  she  made  upon  the 
eridence  given  against  her. 

Mr.  Just.  Clive,  That  is  giring  evidence  of 
that  which  is  no  evidence. 

Mr.  Naret.  We  are  now  going,  my  lord,  t% 
impeach  the  credit  of  some  of  the  ndtncflses':. 
we  begin  with  Jodkh  Natns. 

Nathaniel  Crumphome  sworn. 

N,  Crumphome,  1  tive  at  Waltbam- Cross 
in  Hertfordshire ;  I  have  been  a  house-keeper 
there  above  s«ven  years. 

Mr.  Williamt,  What  is  your  business?— 
Crumphorne.  I  am  a  cordwainer. 

Do  you  know  Judith  Natus  f — 1  do,  she  n 
wife  to  Fortune  Natus ;  they  live  at  Waltbam- 
Cross. 

Did  you  know  them  when  they  lived  at  En* 
field  Wash  ?— No,  I  did  not. 

When  did  you  see  Judith  Natus  ? — I  saw  her 
at  my  house  on  the  81st  of  April  last.  She 
came  to  know  if  one  Thomas  Pain  wanted  a 
person  to  pick  up  stones.  I  said  to  her,  Mrs. 
Natus,  how  can  you  have  the  eonscienoe^ 
knowing  this  innocent  creature  Bf tty  Canning 
was  at  Mrs.  Wells*s  house,  that  yeu  should  go 
and  be  an  evidence  agamst  her  r  The  answer 
she  made  me  was.  Indeed,  Mr.  Crumphome^ 
1  cannot  say  but  she  really  was  there,  when  we 
lodged  there. 

Did  she  come  to  Your  bouse  accidentally  ?— 
She  came  to  ask  if  Mr.  Pain  wanted  a  perM>n  to 
pick  up  stones. 

Who  was  by  at  the  time? — ^My  neighbonr 
and  my  wife  were. 

Cross-examined  by  Mr.  Davy. 

Then  they  did  lodge  at  Wells's,  did  they  ?-• 
She  said  so. 

When  did  yon  understand  bv  her  that  she 
and  her  husband  kNiged  there  r— She  toM  me 
so  on  the  Slst  of  Apnl ;  but  I  cannot  tell  when 
they  lodged  there. 

Did  she  tell  yon  thejr  all  three  lodged  in  on* 
room  ?— I  can  say  nothing  at  all  about  that. 

There  is  the  little  word  *  but«*  are  yon  sure 
that  was  raentwned  ?  I  will  read  it  without  that 
word—*  Mr.  Crumphome,  I  cannot  sav  she 
really  was  there,  when  we  lodged  there.'-^Sh* 
said  the  word  « but' 

Are  you  sure  she  said  that  word  ?— She  liid 
it  indeed. 

What  did  yon  understand  by  it?- What  I 
understood  by  it  was,  that  she  really  was  therei 
when  she  lodged  there. 

Mr.  Baron  X^e.  When  was  it  you  had  tbi« 
conversation  f— SI  Crumphome »  It  was  on  tb« 
21st  of  April  last. 

Mr.  liare$.    Then  what  yoa  charged  bet . 
with  was,  how  oould  she  in  her  cooscienca 
swear  so,  knowing  the  innooency  of  Canning  f 
-^N.  Crumphome,  Yes,  and  the  words  she  said 
were^ « Indeed,  Mr.  Cnimphime,  I  ctuiot  saf 
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prehension  of  becoming  a  witness  against  her  ? 
'^Ward.  No,  not  in  the  least. 

By  Mr.  Davy. 

Did  you  ever  make  affidavit  of  this  before? 
— It  was  just  when  they  were  going  to  file  a 
bill  against  the  AbboUbury  men. 

How  long  IS  it  ago  .^— Before  the  trial  of 
the  Abbotshory  men,  the  gentlemen  asked 
me  to  make  it,  which  I  did  before  sir  Robert 
Ladbroke. 

Were  you  examined  then  before  the  grand 
jury  ?•-!  was. 

Richard  Jones  sworn. 

Mr.  Naret.  Did  you  go  with  John  Ward  to 
Clerkenwell  Bridewell  ?- Yes,  Sir,  he  asked 
me  to  go  with  him  to 'see  mother  Wells,  and 
said,  he  knew  her  in  the  country. 

When  did  you  go  with  him?— I  think  it  was 
about  the  beginning  of  February  was  twelve- 
month. 

What  conversation  passed  between  Ward  and 
mother  Wells  there?- -He  asked  her,  how  she 
came  to  be  so  vile  as  to  shut  up  the  girl  a  fort- 
night ?  A  fortnight,  said  she,  she  was  there 
•ight-and-twenty  days. 

What  did  he  say  to  her  upon  that  ?— I  can- 
not tell. 

Did  he  ask  her  any  thing  more?— No,  lio 
more,  as  1  know  of. 

Cross-examined  by  Mr.  Davy. 

Was  any  thing  said  about  a  news- paper? — 
No,  he  told  me,  he  had  read  it  in  a  news-paper 
of  mother  Wells's  being  in  Bridewell. 

How  came  you  to  go  with  him  ?— I  went 
with  him  to  keep  him  company. 

Did  be  say  any  thing  to  her  about  seeing 
it  before  in  the  news- paper  ? — Not  as  I  know 
of. 

Not  a  word  ? — ^No,  not  as  1  know  of. 

Dkl  not  she  say  she  was  innocent  ?—*No, 
nothing  at  all  about  it. 

Did  not  she  say  she  had  never  seen  the  girl 
in  her  hfe  ? — ^Nu,  she  did  not  say,  she  had,  or 
bad  not. 

By  Mr.  Naret. 

Where  do  you  live  ?— I  live  in  Shoe-lane  ; 
I  am  a  brass- founder ;  1  have  a  wife  and  fa- 
mily there. 

0OW  long  hate  you  lived  there  ?^Abont 
ten  years. 

Are  yon  a  bouse- keeper? — I  keep  a  house 
4ffi0/.  per  year. 

Mr.  Aarri.  I  have  in  my  brief  some  wit- 
nesses of  credit  and  character  that  werv  near 
the  gy  pa^y  when  she  was  tried,  and  heard  some 
confessions  which  she  made  at  that  time.  How 
lar  your  lordship  thinks  these  witnesses  are 
proper,  I  leave  to  your  lordship. 

Mr.  Da9y^  1  wave  that,  I  have  no  objection 
.  to  that. 

Mr.  Baron  Legge,  Whether  anything  said 
b  Court  is  any  evidence,  unless  said  to  the 
Couitm    Tb«r«i«k««  a  manifest  differeace  be- 
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Imt  0h«  mlly  wu  there,  when  we  lodged 
Ihei^e/ 

Mr.  Baron  Ltggt*  How  ntny  days  before 
this  trial  bepm  was  it  tliaC  ebe  aaid  aoP— JV. 
CnM^AoTM.  It  waa  a  fortDt|^t  afo  yesterday. 

Elizabeth  Crumphome  sirorn. 

E,  Crumphome.  Nathaniel  Cmmphome  is 
Viy  hoabaod.  Judith  Natiis  came  to  onr  house 
oo  the  Slat  of  April  laat 

Mr.  Naret.  Did  you  send  for  herf— £. 
Crumphome.  No,  I  did  not,  nor  I  did  not  want 
to  see  her.  She  came  to  ask  for  a  person  about 
nicking  up  stones.  My  husband  said  lo  her, 
llow  could  yon  be  so  cruel,  knowing  Elizabeth 
Canning  was  confined  when  you  was  there,  to 
ffo  to  swear  as  you  did  ?  Her  answer  was,  In- 
deed, Mr.  Crumphome,  really  ahe  waa  there, 
whcto  we  lodged  there. 

Tell  the  words  as  near  as  you  can.— She  said, 
Indeed,  Mr.  Crumphome,  she  actually  was 
there,  when  we  lodged  there. 

Did  ahe  say  she  was  confined  there?— No, 
Sir. 

Jdin  Jaehon  sworn. 

Jaekton.  I  have  lived  at  Edmonton  fourteen 
or  ftf)een  years.  1  saw  Fortune  Natus  lay  a 
wager  at  the  Pour  Swans  at  Waltham-Cross, 
that  he  was  at  Wella's  house  all  the  time  of 
January  1753,  and  it  was  proved  he  lay  at 
mnother  hotise  one  night. 

Paul  Stevens  sworn. 

Stevens.  1  live  m  New-Prison  walk,  Clerken- 
well :  1  am  a  publican,  and  have  lived  there 
between  twelve  and  thirteen  years. 

Mr.  Nara.  Do  vou  know  Susannah  Wells? 
^-Stevens.  I  do;  1  have  seen  her  in  Bridewell, 
and  at  her  own  bouse. 

Do  you  know  Mary  Squires  ?-^l  do. 

See  if  yon  see  her  here. — ^That  is  the  wo- 
man (nointing  to  her.)  I  saw  her  in  New  Pri- 
■on,  uiout  three  or  four  days  after  she  wis 
taken  up  and  carried  there.  There  was  a  gen- 
tleman Of  two  and  1  went  down  to  see  the  peo- 
ple On  the  common  aide  in  the  prison.  She 
was  silting  by  the  fire- side  in  the  kitchen.  In 
the  master's  side.  We  had  a  bottle  of  wine 
thens.  She  began  t^  speak  and  resolve  some 
qnestiotts.  She  acknowledged  she  was  at  Mrs. 
Wells'ft  house,  but  said.  For  what  I  am  here 
for,  1  am  innocent  of,  that  is.  Cutting  off  her 
■toys ;  but  to  be  sur^  the  person  was  there,  I 
believe.  She  said,  ahe  never  eras  guilty  of 
robbing  tlie  girl. 

How  long  did  she  say  she  had  been  there 
herself  ?— She  said  she  had  been  there  a  fort- 
night and  three  days,  I  think. 

What  girl  do  you  mean  ?— I  mean  Elizabeth 
Oanning. 

^  Crofls-eiamined  by  Mr.  Davy. 
Then  she  said,  she  did  not  cot  her  stays  off? 
—She  put  her  hands  up,  and  said.  As  God  is 
ID>  Saviour,  what  I  am  sent  here  for,  I  am  in- 
nocent of;  but  she  aaid,  ahe  beliefed  the  penon 
was  there. 
1 
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Did  she  say  she  saw  the  person  fbeie? — 
No,  she  did  not  She  said,  she  hefielf  Was 
there  a  fortnight  and  three  daya,  and  the  girl 
was  there  in  the  time. 

Answer  my  question.  Did  she  say  ahe  ever 
saw  Elizabeth  Canning  at  Wells's  in  her  file  ? 
—No,  she  did  not. 

Did  she  make  use  of  the  word '  believe'  ?— > 
She  said,  she  was  sure  she  was  there. 

Did  she  acknowledge  ahe  was  there  ?-r^lie 
did  ;  she  came  into  a  tree  way  of  speaking  at 
hMt,  more  than  at  first. 

Did  she  say  she  was  there  not  above  a  fortr 
night  and  three  daya  in  the  whole^? — She  dul 
not  say  she  was  there  more. 

Mr.  Nares.  Did  ahe  acknowledge  she  was 
there  a  fortnight  and  three  da ys  f-— iS^enraa. 
She  did. 

By  Mr.  Justice  Clive, 

Did  she  say  she  saw  her  there  f—She  said, 
she  was  in  the  house  sure  enough ;  she  be- 
lieved she  was,  and  positively,  almost,  sure 
of  it. 

What  did  yon  ^  to  the  gaol  for  ?  Was  it 
to  get  this  confession  from  her  ?— Nd. 

Who  were  those  gentlemen  that  you  went 
with  F—Mr.  Martm  and  Mr.  Dudley. 

Did  you  give  evidence  here  upon  the  trial? 
—No. 

Joseph  Haines  awom. 

Mr.  WiUiams.  Are  you  a  house- keeper  f-~ 
fiotnef.  I  live  at  Ware  in  Hertfordahnre.  I 
have  been  a  house- keeper  above  forty  yesrs 
there. 

Do  you  know  Fortune  NatosP — I  do.  I 
have  known  him  six  or  seven  years,  or  more. 

Do  yeu  know  his  wife  f — I  do,  she  was  bred 
and  bom  in  the  town. 

What  kind  of  a  character  doea  he  bear  f  Do 
you  look  upon  him  to  be  an  honest  man  f— No. 

Do  yon  believe  hb  oath  is  to  be  nken  ? — I 
believe  it  is  not.  I  know  it  is  not  fit  to  be 
taken.    He  b  a  very  dishonest  man. 

Croto-ezamined  by  Mr.  Davy. 

What  is  your  business? — I  am  a  barge- 
master.    I  am  an  owner  of  part  of  two  barges. 

Did  you  ever  hear  any  body  speak  well  of 
him  in  your  life  P— No,  not  lately.  When  be 
came  to  our  town,  he  turned  a  bad  n»n ;  when 
be  worked  at  Fatham's-HaU,  he  went  on  bet- 
ter ;  but  when  he  came  to  our  town,  be  de- 
ceived a  great  many  people. 

How  long  is  that  ago  P— That  Is  ten  or  twrivn 
yeara  aso. 

How  long  ia  it  aince  yon  beard  a  good  ehn- 
racter  of  him  P— I  have  not  heard  a  good  one 
of  him  lor  almost  three  years. 

Do  you  think,  if  he  was  to  come  Into  s  couit 
of  justice,  and  not  to  get  a  farthing  by  it,  that 
he  would  perjure  himself  P— I  think  De  would 
say  any  thing  to  get  a  shilling. 

Suppose  he  oouM  not  get  a  shilling  by  itN-> 
He  would  try  lor  it.  ' 

Do  you  think  he  would  rather  swear  1 
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ihan  troth,  though  h«  did  not  get  a  thilUng 
bj  it  f — 1  think  he  would,  he  hates  troth. 

Yoa  oaj  yoo  believe  be  bates  truih.  I  do 
not  know  what  you  mean.  Is  he  a  sad  rogue  ? 
—Nobody  will  gi?e  him  a  good  character 
about  us. 

Do  you  know  bis  wife  P  Is  she  a  sad  wfetch 
loo? — She  is  a  sad  body. 

A  drunken  beast?— You  have  guessed  right 
as  any  man  in  England.  You  give  a  very 
good  guess. 

Wlutt,  have  yon  noi  made  it  up  with  him  ?— 
He  once  brought  me  a  forged  note. 

Are  you  at  law? — No,  Sir. 

Paul  Chapman  sworn. 

Ckapman^  I  live  at  Ware,  and  have  ikwe 
these  twenty  yesrs. 

Mr.  Willuuni.  Whst  are  you  ?^^Chapman* 
I  am  a  bricklayer. 

Do  yon  know  Fortune  Natus?— I  do. 

What  is  his  character  ?— He  has  a  very  bed 
ebaracter. 

Do  you  think  he  is  to  be  credited  upon  oath  ? 
•—I  believe  he  is  not  to  be  believed  upon  oath. 

Cross^zamined  by  Mr.  Willes. 

How  long  has  be  left  Ware?— I  believe  he 
hss  left  Ware  three  or  four  years. 

Have  you  seen  him  since  he  left  Ware? — 
No,  I  have  not  till  now ;  he  behaved  very  ill 
there. 

Thomas  Green  sworn. 

Green.  I  live  at  Ware  in  Hertfordshire.  I 
am  a  farmer.  I  have  lived  there  thiriy  vears, 
and  have  been  a  bouse- keeper  almost  as  long. 

Mr.  Narei,  What  do  you  rent  per  year  ? — 
Green,  I  rent  600/.  per  year. 

Mr.  Williams,  Do  you  know  Fortune  Natus? 
--^reen.  I  do. 

What  is  his  general  character  ?— Really,  in 
my  conscience,  be  has  a  very  indifferent  one. 

Is  he  to  be  believed  upon  oath  ? — I  make  a 
^nenr  whether  be  is,  I  believe  not. 

tfr.  Just.  CUve,  Did  yoo  ever  hear  him  for- 
awear  himself? — Green*  No,  I  never  did. 

Cross-examined. 

Mr.  Davjf.  One  question.  Yes,  or  No:  Do 
you  believe,  that  m  a  case  where  he  was  not 
interested  a  single  shilling,  he  would  perjure 
himself? — Green,  1  have  reason  to  thmk  he 
would  say  any  thing  for  hire. 

RecorSer.  Give  a  reason  why  he  would  say 
anything  for  hire..— Grrea.  He  has  never  in- 
jured me,  nor  robbed  me ;  but  he  was  a  oa- 
fishioner  of  Ware,  and  he  eloped,  and  leh  a 
^ild  to  the  work-house. 

Mr.  Baron  Legse.  Is  hb  character  »6  bad, 
be  would  wantonly  perjure  himself  ?— Green. 
Ttiat  I  cannot  answer  for. 

Mr.  Naret,  My  lord,  I  will  now  call  justice 
TSsahniaker  to  shew,  that  Virtue  Hall's  con- 


I  was  taken,  not  in  the  hearing  of  Can- 
ning. Mr.  White  says,  they  were  taken  in 
Ikshearing  of  one  another. 


Mr.  Pooy.  This  is  applying  to  the  jura 
matter  foreign  to  the  case.  With  your  UmnT- 
ship's  leave,  I  will  say,  the  jury  are  not  to 
know  that  such  a  person  ever  existed  as  Virtue 
Hall. 

Mr.  Morton,  The  jury  are  not  to  take  no- 
tice there  is  such  a  person  as  Viftue  Hall  ia 
being;  bat  we  have  a  righ't  to  call  what  evi« 
dence  t»he  ^[ave  in  the  court  here.  You  have 
beard  Canning's  evidence,  and  called  the  mi- 
nuter here  to  prove  it.  If  your  lordship  thinks 
I  have  no  right  to  call  the  justice  of  the  peace 
to  prove  she  gave  her  testimon^r  when  the  par- 
ties accused  were  not  by,  that  is,  when  Wells 
and  Squires  were  not  by ;  I  would  call  justice 
Tasbmaker  to  prove  what  she  said,  who  was  in 
the  room  when  she  was  examined. 

Mr.  Willes,  I  think  it  would  have  been  ex- 
tremely right,  if  Canning's  evidence  was  not 
taken  down  in  writing. 

Mr.  Baron  Jjegge,  The  perjury  is  assigned 
upon  the  evidence  she  gave  at  the  Old-Bailey. 
The  question  is  not.  Who  was  by  when  the  de- 
position was  made  before  a  justice  of  peace  f 
That  is  no-way  in  issue  in  the  case. 

Mr.  Just,  dive.  We  are  of  opinion  it  can 
be  no  evidence  to  call  justice  lV»h maker. 

Mr.  Nares,  My  lord,  Ezra  Whiffin  swears, 
that  on  the  18th  of  January  he  was  in  the  room 
where  Canning  was  connned,  to  buy  some 
sign- irons.  We  will  call  the  man  who  painted 
the  sign,  to  shew  that  he  was  not  there  at  the 
time. 

William  Melcalf  sworn, 

Metcalf.  I  am  a  glazier,  painter,  and  plum* 
her,  and  iive  at  Eufield  highway. 

Mr.  Nares,  Doyou  know  £zra  Whiffin ?— 
Metealf.  I  do.  I  remember  I  carried  a  siga 
home  to  hn  house,  on  the  8th  of  January  17^ 
Old  Stile,  and  set  it  down  directly  in  my  book. 

Where  is  that  book?— It  is  at  home.  I 
could  easily  have  brought  it,  bad  I  had  an  order 
so  to  have  done.  But  I  can  satisfy  you  ano- 
ther way.  I  have  a  pocket-book  in  my  nocket, 
and  I  took  it  from  thispocket-book,  and  put  it 
in  my  day-book.  (Re  produces  the  pocket- 
book.) 

Tell  me,  by  looking  into  that  book,  the  day 
you  brought  the  sign  home  ?— It  was  on  tM 
8th  of  January,  0. 8.  I  wrote  this  myself  in 
his  own  bouse,  with  his  pen  and  ink. 

Uponvour  oath,  is  it  your  own  hand- writ- 
ing ? — ifpoo  my  oath,  it  is. 

What  day  was  it,  N .  S  ?— It  was  on  the  19th^ 
N.  S.  He  told  me  he  bad  spoke  to  one  Mr. 
John  Garret,  a  blacksmith,  to  make  the  irons 
to  bang  it  upon.  I  went  directly  to  the  black- 
smith, and  asked  him,  whether  he  had  done 
them  ?  He  told  me,  he  would  not  do  them  at 
all,  till  such  time  aa  Whiffin  had  paid  what 
was  due  already. 

Did  vou  go  back  again  then  to  Whiffin?-* 
No.  About  ten  or  fourteen  days  after  I  saw 
Whiffin,  and  asked  him,  if  he  had  got  the 
irons  ?  He  said,  he  bad  got  none.  Then  I  said» 
You  are  very  mnoh  to  blame  you  did  aot  go 
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d«WD  to  mother  Wells's,  to  see  for  her  hooks, 
herause  they  were  the  same  that  the  si^n  hung 
upon ;  and  1  thought  they  migfht  he  in  the 
same  piece  of  wood,  which  was  sawed  off  when 
the  sij^  was  taken  down. 

•  Did  he  sav  he  had  been  for  them  f— No,  he 
did  not ;  hot  he  said  he  wouM  go. 

Had  he  the  hooks  when  you  spoke  to  him  P 
«-That  I  do  not  know.  He  did  not  say  he  had 
keen  at  mother  Wells's,  or  that  he  had  eot  them. 

When  was  it  hung  op  P — I  do  not  know. 

Cross- examined. 
Mr.  WilUs.  The  1753,  which  is  in  black  fi- 
gures, when  was  it  wrote  iu  Ibis  book  P  I  oIh 
8er?e  it  to  be  in  a  different  ink. — Mticmlf.  That 
was  wrote  on  Saturday  was  se^aoight,  I  be- 
lieve ;  that  was  taken  from  the  other  book.  I 
took  that  date  ont  of  mv  other  book ;  for  I 
•et  it  down  in  my  pocket-book  without  the 
date  at  first. 

.  Mr.  Mortiin,  I  observe  in  this,  here  is 
October  17,  dovou  mean  Old  Stile  or  New- 
Stile  P--Jlfe^ca^  I  mean  Old  Stile.  All  that 
is  set  down,  is  set  down  by  my  dock. 

Mr.  Moreion.  When  you  made  that  entry, 
did  you  mean  it  according  to  Old  Stile  or  New  ? 
-^Meicalf.  To  the  Old. 

'  Recorder,  Why  did  not  yon  bring  yonr 
book  here  P — Metcalf.  I  did  not  know  it  would 
be  wanted. 

To  her  Character,, 
Mr.  AfanAa// sworn. 
Mr.  Marshall,  I  have  known  Elizabeth 
Canning  the  younger  almost  ever  since  she 
eoUld  go  alone ;  '  since  she  has  grown  up,  she 
has  come  to  my  shop  almost  every  day.  She 
bears  a  very  good  character.  I  never  knew  a 
girl  behave  more  modestly  in  my  life.  I  am 
one  of  her  bail ;  and  if  I  had  not  believed  her 
to  have  been  entirely  honest,  I  would  not  have 
been  bail  lor  her. 

Cross-examined  by  Mr.  Davy. 

Look  at  this  paper ;  it  has  your  name  to  it ; 
was  it  done  with  your  consent  P — It  was  not ; 
but  when  it  was  dope,  1  did  not  contradict  it. 

Here  is  an  attestation  of  all  the  facts  she 
has  sworn,  why  did  you  suffer  it  to  be  printed  P 
— I  did  not  contradict  it. 

Did  you  ever  declare  that  you  was  ignorant 
of  the  things  that  you  here  attest?—- As  to  the 
facts,  they  put  my  name  in  to  attest  her  being 
a  harmless  girl ;  the  contents  1  never  saw, 
till  f  saw  them  in  print. 

You  have  said  here,  '<  The  truth  of  the  above- 
mentioned  facts,  we,  whose  names  are  under- 
written, being  also  ready  to  attest"— Did  you 
ever  take  any  pains  to  satisfy  the  wOrld  that 
YOU  were  not  able  to  attest  these  facts P— I  had 
nothing  to  do  with  the  printing  the  papers. 
My  attestation  was  only  to  tell  of  the  girl's  ab- 
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I  at  the  time  of  the  trial  of  Wells  and  Sqoiresf 
I  — 1  have  heard  they  were  delivered  about,  but 
'  I  did  not  do  it  1  said,  it  was  a  bad  thing  to 
'  distribute  them  about  then. 

Upon  your  oath,  did  you  consent  to  the  pub- 
lication of  it  P— Upon  my  oath,  I  did  not. 

Was  your  name  put  to  it  without  yonr  con- 
sent  P — It  was. 

Recorder,  Did  you  see  your  name  to  them» 
before  you  distributed  them  about  P — ManhalL 
Yes,  1  did. 

Mr.  Davy,  Whether  the  intent  of  publish- 
ing tliese  papers  was  not  to  inflame  the  worid 
against  the  gypsey  P— JfarsA^i^/.  No,  1  be* 
lieve  not. 

Mr.  Naret,  Did  you  believe  tbe  truth  of  these 
napers  that  you  distributed? — Marshall.  Hj 
oefief  was,  that  the  girl  had  been  so  long  miss- 
ing from  her  friends. 

Mr.  Davy.  I  am  to  tell  the  jury  from  th« 
prosecutor,  1  have  nothing  against  the  giri'a 
character,  exclusive  of  this  fact. 

Mr.  Nares.  Then  we  need  call  no  more  to 
her  character. 

Mr.  Davy.  I  have  only  to  call  witnesses  to 
the  support  of  Natus's  and  Whiffin's  cha- 
racters. 


Did  you  give  any  of  these  papers  away  P— I 
believe  1  did. 
Do  yoa  know-of  their  bemg  scattered  about 


Tuesday,  May  7. 

Mr.  Morton,  We  last  night  finished  this 
long  trial  in  behalf  of  the  defendant.  1  am 
very  sensible,  that  perhaps,  there  never  was  a 
case  came  before  a  court  of  justice,  in  which 
it  was  more  proper,  1  hope  1  need  not  say  more 
necessary,  for  some  of  the  counsel  concerned 
to  have  made  observations  from  the  material 
part  of  the  evidence  given  on  both  sides. 

That  is  what  is  the  province  of  a  coilnsel, 
to  observe  how  far  our  e?idence  answered  the 
evidence  given  on  the  behalf  of  ibe  prosecution. 

It  has  been  among  the  many  misfortunes  of 
the  defendant,  that  it  has  been  impossible  for 
an^  one  of  her  counsel  to  have  attended  through 
this  whole  trial.  Mr.  Williams,  whose  proper 
province  it  was  to  have  replied,  has  necessarily 
been  absent  during  great  part  of  the  evidence ; 
therefore  it  is  impoMible  for  him  to  discharge 
his  duty  in  that. 

It  has  likewise  been  my  misfortune  to  be  ab- 
sent, and  it  has  also  been  Mr.  Nares's  misfortune 
be  absent,  so  that  weconld  not  attend  upon  that 
part  of  the  evidence.  I  mention  this,  that  I 
may  lay  in  my  claim  with  your  lord»htp,  who 
has  been  so  very  acute  and  attentive,  that 
whatever  observations  are  proper  to  be  made, 
the  jury  may  carry  the  facts  along  with  them, 
as  well  as  the  prosecutor's  charge ;  and  that 
vour  lordship  will  be  so  kind  to  supply  what  we 
have  been  obliged  to  omit.  I  make  no  doubt 
but  you  will  do  so,  because  no  greater  accuracy, 
and  no  greater  attention  can  be  shewn,  than 
has  appeared  in  your  lordship  through  the 
course  of  this  trial ;  therefore  my  client  will 
not  suffer  through  this  absence. 

Recorder.  You  may  assure  yonrKlves  I 
shall,  and  I  hope  you  will  be  preteaty  when  I 
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ram  ui^to  the  jorjf ;   and  I  shall  not  take  it  in 
tJie  leaat  amiat  to  be  interacted,  if  I  make  any 


whataoeTer. 

Mr.  Mortiom.  When  onee  the  case  is  in 
joor  bands,  I  am  very  sure  it  is  in  safe-hands. 

Mr.  Jiav^.  I  desire  it  nuy  be  proved  to  the 
jury,  that  the  days  of  the  arrival  of  the  letters 
from  Basingstoke,  are  Mondays,  Wednesdays, 
and  Fridays. 

Tkamm  RavenAill  again. 

Mr.  Wilki.  As  yoa  are  an  officer  in  the 
Post-ofBoe,  yon  can  tell  what  days  of  the 
week  the  poet  comes  into  town  from  Basing- 
Hoke  m  Hampshire.«*-JiaveiiAitf.  It  comes 
in  on  Mondays,  Wednesdays,  and  Fridays, 
and  no  other  days. 

Cross-ezammed  by  Mr.  Morton. 

What  post-road  does  it'  lie  in  f— It  comes  m 
tbe  Portsmouth  mail:     it  is  in  the  western 


Does  the  Portsmouth  baff  come  through 
Basingstoke  P— I  cannot  tell  tliat. 

Mr.  Davy.  Whether  the  Portsmoath  bag 
does  not  come  through  Basingstoke?  Or, 
whether  there  is  not  some  every  days  post 
eooes  throagfi  Basfosstoke  f^RavenhiU,  Upon 
my  word  i  cannot  telT.  Basmgstoke  bag  cornea 
in  three  days  a  week. 

Mr.  Morton.  That  letter  b  not  proved  ever 
to  have  been  in  Basingstoke  postpoffice ;  H 
remains  still  to  be  proved,  that  there  is  an  every 
day's  post  comes  throu^  Basingstoke.    • 

Mr.  Davy.  Do  the  Basingstoke  letters  ever 
come  in  on  any  other  days  Besides  Mondays, 
WedoesdajTi,  and  Fridaya  P— JUvenikiM.  No, 
tbey  come  in  only  on  those  three  days. 

Mr.  Davy.  When  does  the  Salisbury  post 
come  m  f'^RavenhilL  That  comes  in  the  same 
dsys. 

[Mr.  Davy  produced  the  almanacks  back  to 
1749,  which  mroved  the  19th  of  January  was 
never  on  a,jlonday,  Wednesday,  or  Friday^ 
MDOS  January  1749,  till  the  year  1753.] 

Mr.  Wiliei,  There  is  one  Anne  Johnson, 
who  swears  she  saw  Mary  Squires  at  Enfield- 
Wssh  on  the  18th  of  January  ;  and  she  baa 
sworn,  that  ahe  works  for  Mr.  Smitheram ;  and 
that  she  carried  home  her  first  work  for  that 
year  on  the  16th  of  January ;  and  that  her 
matter  constantly  put  the  work  cahicd  home 
down  in  n  book;  and  we  have  that  book  to 
prove  it  was  carried  home  on  the  8dd  of  Ja- 
nuary. 

ZJbsws  Smtkir^m  sworn. 

Mr.  WiUit,  What  is  your  business  P — 
Hmtktram*  I  keep  a  boarduig-school  at  En- 
field highway,  and  I  keeb  a  shop  likewise. 

Did  yoo  employ  one  Anne  Johnson  to  spin 
ytm  Ibr  you  P— I  did. 

Have  you  a  book  in  which  you  set  down  the 
irark  as  It  b  brought  home  P^I  have;  but  it 
b  ssMom  under  my  maoagemeDt;  I  leave  it 
tomy  ftmily. 
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Do  you,  or  some  of  your  family,  pot  down 
the  time  when  you  deliver  out  work  to 'be 
doueP— Yes,  Sir. 

Do  you  always  put  down  tbe  time  ^  hen  yon 
have  It  brouffht  noroeP — Yes,  Sir;  one  co- 
lumn is  to  put  down  the  delivery,  and  tbe  other 
when  brought  borne  spun. 

Look  in  it  to  tbe  year  1753,  and  tell  whose 
hand -writing  that  first  article  b.-^It  is  my 
daughter's  band-writing ;  her  name  b  AnneT 
Hudgel. 

I  see  in  it,  here  is  January  16,  one  pound  S. 
fine,  delivered. — That  b  tbe  work  delivered  out. 

Is  there  a  mark  upon  the  first  column  that 
signifies  it  was  tbe  time  of  the  delivery  of  it  to ' 
be  spun  ? — Yes,  here  b  Anne  Johnson's  name 
on  the  top. 

Here  b  January  SS,  one  pound  S.  fine,  re^ 
tunied.*-That  b  my  band- writing,  the  deliver- 
ing out,  but  the  receiving  b  not  mine. 

Was  that  the 


I  take  it  so  to  be. 


yam  that  is  returned  P— 
1  did  not  receive  it  myself. 


Cross-examined  by  Mr.  Morton. 

In  thb  last  entr^,  is  the  word  *  returned' 
your  writing  P — It  is. 

When  was  that  word  wrote  P^-The  very 
same  day.  The  reason  of  it  is  thb,  1  had' 
heard  she  had  sworn  what  she  did,  and  I 
looked  in  my  book,  and  1  said.  You  are 
;  and  the  old  woman  waa  so  angry. 


brought  home  my  work,  and  would  spin  no 
more  for  me ;  then  I  clapped  that  nrark  upon 
it,  *  returned.'    She  returned  it  unfinbbeil. 

Aecordler.  When  you  heard  what  she  swore 
—Where  did  she  swear  f-Smitheram.  Before 
the  grand  jury.  She  came  to  our  house,  add 
I  looked  in  the  book  after  she  had  sworn.  I 
said.  You  bnMoyht  your  work  home  on  the  Sdd, 
and  yoo  are  mistaken,  or  to  that  efiect. 

Recorder.  Was  thai  yarn  yo<»  delivered  to. 
her  on  the  16th,  the  same  she  returned  on  the 
934  f "Smitheram.  I  cannot  tell  that;  it  b 
possible  sometimes  they  nuty  change  it. 

Aid.  Dickinson,  Did  she  return  the  same 
weight  P—&iM>Aeraiii.  She  did,  for  aoght  I 
know ;  I  did  not  take  it  in. 

Anne  Hudgel  sworn. 

Mr.  Willa.  What  are  youP— Fac^e/.  1  am 
daughter  to  Mr.  Smitheram,  I  ffenerally  keep 
thisDook;  it  is  a  day-book;  f  make  marka 
when  delivered  out  and  when  brought  home. 

Look  for  Anne  Johnson's  account. — The  first 
entrance  b  my  father's,  and  that  of  being 
brought  home  spun  b  mine,  on  the  3dd  of  Ja- 
niiary.  After  we  heard  she  was  concerned  in 
thb  affair,  and  had  sworn  to  the  IBth  day  of 
the  mouth,  we  told  her  it  was  the  33d. 

Can  you  recollect  what  time  it  was  that  you 
told  her  she  was  mistaken  P— I  cannot  tell. 

Did  you  ever  tell  her  she  waa  wrong  P — No, 
Sir;  but  I  beard  my  fiither  tell  her  so,  though 
I  was  not  in  the  same  room* 

Had'yoo  no  conveisatioii  with  her  about  itP 
— No,«r. 

sQ 
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Cross-examined  by  Mr.  Morton, 

JOid  not  this  womao  apply  to  yoa  to  see  the 
book?— When  she  brought  the  work  bome 
undone,  she  would  see  the  book  to  see  me  cross 
it  out,  though  she  could  not  read. 

Did  she  ever  applv.  to  yoa  to  see  the  time 
when  she  brought,  the  work  home?— I  do  not 
remember  she  e?er  did. 

She  has  sworn  she  did.— Very  likely  she 
mierht,  but  I  do  not  remember  it,  nor  tliat  she 
dill  till  aAer  the  time  slie  swore  before  the 
grand  jury. 

Do  you  think  she  would  forswear  herself? 
«—]  do  not  know  that  she  would, 

Mr.  Willes,  Did  not  your  father  tell  her  the 
wool  was  not  brought  bome  till  the  33d?— 
HudgeL  Yes,  Sir. 

Mr.  Daty.  My  lord,  we  now  sail  witnesses 
to  the  sunjfort  of  the  characters  of  these  two 
people  wnich  they  have  impeached ;  that  is, 
Ezra  Whiffin  and  Fortune  Natus. 

JTumas  Smitheram  again. 

Smitheram.  1  hare  known  EzmlVbiffin  a 
year  and  a  half. 

Mr.  WUles.  What  is  his  general  character? 
'^Smitheram.  I  nefer  beard  but  he  was  a  very 
bontst  man. 

Cross-examined. 

Mr.  Morion.  Have  you  not  known  many 
honest  men  mistaken  in  point  of  time,  at  a 
Tear's  distance  ?—;9sittAerain.  I  do  not  know 
But  I  have. 

John  Bamei  sworn. 

JSamer.  1  am  high  constable  of  Ednoonton 
hundred.  1  know  Ezra  Whiffin  very  well, 
and  have  these  three  years  and  a  half;  ne  was 
two  years  a  neighbour  of  mine.  I  believe  him 
a  very  honeSt  man. 

John  Smart  sworn. 

Smart,  I  am  an  attorney.  1  knew  Esra 
WJ^iffin  all  the  time  1  lived  at  the  ooffee-house 
at  Enfield. 

Mr.  Willa.  How  long  is  that  ?— Spnor^.  I 
have  known  him  about  three  years.  1  never 
heardany  harm  of  his  character.  . 

Tkomat  Bell  sworn. 


Bell.  I  live  at  Waltham-Cross  at  the  Four 
Swans. 

Mr.  Willet»  How  long  have  von  known 
Fortune  Natus?— Be//.  I  have  Known  him 
about  fifteen  nionths ;  he  has  been  a  servant  to 
me  about  thirteen  months. 

Did  you  ever  know  him  before  that?^No, 
Sir. 

How  has  he  behaved  since  he  Worked  for 
yon  ?— Very  honestly,  very  civilly,  and  very 
industriously. 

Do  you  look  upon  him  to  be  an  honest  man  ? 
—Indeed  I  do.  He  assists  to  brew,  and  goes 
out  with  a  load  of  hay.  He  always  behaved 
very  himestly.  When  I  go  out,  if  I  bid  him 
dosusb  things,  I  sm  sure  to  have  them  done. 
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Mr.  Davy.  Dovou  think  he  Would  fbftw«tr 
himself^— Be//.  I  do  not  think  he  would, 

Mr.  Willa.  During  the  thirteen  months  hte 
has  been  with  you,  ha»  be  be^n  fsHfafuf  ktA 
honest  f—Bell.  During  the  whole  tiiKke  I  do 
not  know  he  has  told  me  a  lie.  I  have  ei^t 
servants  about  my  bouse,  and  I  should  be  gud 
to  find  the  fellow  of  him. 

Mr.  Morton.  The  gentlemen  have  called 
some  fresh  evidence  in.  I  do  not  think  to  give 
it  any  answer ;  therefore  it  must  ItHt  vftm, 
these  people's  given  testimony. 

Here  the  material  things  are,  to  support  tbe 
letter  supposed  to  be  wrote  at  Basingstoke,  nnd 
to  contradict  Anne  Johnson. 

They  endeavour  to  supportthe  letter  by  ptt»- 
ducing  the  man  again  from  the  post-office, 
who  tells  you,  the  post  comes  in  only  on  Mon- 
days, Wednesdays,  and  Fridays,  from  Basing- 
stoke. Then  they  have  produced  some  eld 
almanacks  to  shew  the  19th  of  January  wna 
never  on  a  Monday,  Wednesday,  or  FridHy. 
since  January  1749,  to  the  date  1753.  Bat 
they  have  not  proved  the  letter  was  put  id  at 
Basingstoke  yet:  that  reinsins  to  the  jiuy; 
and  the  post-mark,  I  own,  my  eyes  are  noS 
good  enough  to  distinguish.  This  might  have 
been  made  clear,  if  the  man  that  Moeived  it 
had  been  called  ;  and  if  he  had  shewed  he  bad 
received  that  letter  at  the  time  mentkiaed,  that 
would  have  carried  up  this  evidence,  that  I 
could  have  had  nothing  to  say  against  it ;  but 
whether  it  was  ever  put  into  the  office  at  Ba* 
Singstoke  or  not,  that  must  be  left  to  th^  rary  ; 
it  is  a  very  easy  thing  to  have  a  letter  dated^ 
and  it  might  be  the  9th,  or  the  99th,  still  there 
is  no  conclusion. 

Now,  as  to  contradicting  Anne  Johnson,  a 
poor  old  woman.  What  does  she  swearf  Sh« 
swears  she  did  apply  to  these  people  to  be  set 
right,  and  she  was  informed  by  theur  hook  ; 
therefore  she  would  have  ne^er  referred  to  that 
piece  of  evidence,  if  she  had  not  been  mistAken 
in  what  she  swore ;  it  is  only  a  mistake. 

Now,  after  we  are  done,  1  do  think  it  is  n 
great  mistbrtnne  for  my  client,  that  tike  other 
gentleman,  who  ahould  have  made  a  proper 
reply,  was  obliged  to  attend  elsewhere;  and  ^ 
was  I  to  do  it,  1  must  do  it  very  imperfectly  ; 
and  so  I  rest  it  in  your  hands. 

Mr.  Davy.  May  it  please  your  lordship, 
and  you  gentlemen  of  the  jury ; 

After  so  unusual  a  time  taken  up  in  this  trial, 
I  wish  I  could  dispense  with  giving  ydu  any 
farther  trouble. 

But,  gentlemen,  it  is  my  dpty  to  recall  your 
attention  to  the  evidence,  which  was  produced 
to  maintain  this  indictment— to  reply  to  what 
has  'been  urged  by  way  of  defbndO-— attd  to 
make  such  observations  upon  ^he  whole,  as 
may  convince  you,  that  the  evidence  for  the 
prosecution  stands  unanswered,  and  is  the  mort 
indubitable  pruof  of  the  defendant's  gnilu 

Before  I  enter  upon  this  undertaking,  whidi, 
I  am  afraid,  will  engage  more  of  your  thna 
than  would  be  found  necessary,  if  ttxt  eofeduct 
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of  Ihis  prosecution  was  ia  abler  bands  than 
mine,  1  cannot  avoid  taking  notice  of  the  gpreat 
ipdul^nce  with  which  this  cause  lias  been  al- 
ready faf  oared.  For,  although  five  long  days 
bave  been  employed  in  this  innuiry,  yet  bath 
not  the  least  hint  of  impatience  oropped,  either 
froib  the  Court,  or  the  jury. 

To  the  honour  of  this  country  be  it  remem- 
bered, its  judges  always  administer  impartial 
justice  upon  the  roost  deliberate  and  careful 
examination  ;  and  never  think  any  time  mis- 
■pent,  which  may  conduce  to  the  discovery  of 
truth.  There  was  indeed  a  particular  neces* 
fity  for  a  very  solemn  examination  in  \|ie  pre- 
sent case,  because  this  was  become  an  affair, 
sot  onlv  of  great  importance  and  public  expec- 
tation, out  also  of  no  less  intricacy  and  diffi- 
culty,— arising,  not  so  much  from  the  nature 
•f  tne  question,  as  from  the  clouds  of  darkness 
in  which  it.  was  invelo^ied  by  those,  who, 
merely  in  opposition  to  the  prosecutor,  adopted 
the  cnme  of  perjury,  and  formed  a  faction  to 
support  it. 

But  such  is  the  force  of  truth,  and  so  strongly 
does  it  shine  forth  in  this  prosecution,  that  iu 
opposecs  must  now  bide  their  faces,  and  re- 
flect with  shame,  that  they  have  contaminated 
themselves  with  the  guilt  which  they  aje  no 
longer  able  to  conceal. 

Gentlemen,  as  in  the  outset  of  this  cause  I 
desired  you  to  divest  yourselves  of  ail  preju- 
dices, which  you  might  have  received  m  the 
defendant's  favour;  so  now,  out  of  humanity, 
I  would  caution  you  against  falling  into  the 
like  error  on  the  other  side,  on  account  of  some 
acpidents  which  have  happened  during  the 
course  of  this  trial. 

The  insolence  of  mobs  about  this  court,  at* 
ti^mptiog  to  over-awe  and  intimidate  justice, 
you  all  have  observed,  and  some  of  you  have  felt. 
Although  the  design  of  these  outrages  was 
easily  £scovered,  yet  it  would  be  very  hard 
that  such  misbehaviour,  however  occasioned, 
should  affect  the  unhappy  person  at  the  bar. 
She  has  enough  to  depress  her,  without  the 
additional  load  of  others  guilt ;  and  God  forbid 
we  should  attempt  to  caU  in  the  aid  of  preju- 
fUoe  against  her !  We  desire  this  9a use  may  be 
tried  singly  upon  its  own  merits,  and  that  tlier^ 
may  be  no  ingredient  in  your  consideration, 
but  what  fairly  results  fropn  the  evidence  on 
botb-sides. 

You  will  take  care,  for  your  own  sakes,  to 
tfscharge  your  duty  as  jurymen,  considering 
the  obligation  upon  your  conscience,  the  no- 
toriety of  this  cause,  and  the  freedom  with 
which  men  will  hereaAer  delnrer  their  senti- 
ments ooncerninff  it.  You  will  consider,  the 
eyes  of  the  world  are  now  upon  you ;  and  the 
circumstances  of  this  cause  are  so  peculiar, 
and  have  been  so  much  the  subject  of  con*' 
troversy,  that  the  history  of  this  transaction 
bath  travelled  wherever  the  English  language 
is  understood.  And,  I  doubt  not,  your  serious 
and  solemn  determination,  upon  this  important 


occasion,  will  answer  the  ends  of  justice,  will,  false,,  she  is  guilty  of  perjury  within  this  fn< 


j^ify  the  universfil  curiosity,  and  will  profe 
a  lasting  honour  to  youoelres. 
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OentlenneD,  when  you  reflect  upon  the 
nature  and  circumstances  of  the  oflfbnce  this 
woman  stands  accused  of,— together  with  the 
purposes  it  was  intended  to  serve, — the  fulness 
of  the  evidence  produced  to  prove  it,-^and  the 
weak,  if  not  the  wicked,  dereuce  attempted  in 
answer  to  it ;  von  will  be  fully  satisfied,  how 
much  it  concerns  the  public  to  -bring  this  de- 
linmient  to  justice. 

Of  all  the  crimes  the  human  heart  can  con- 
ceive, perjuif'  is  the  most  impious  and  detes* 
table.  But*^^\  guilt  of  this  person  is  so  tran- 
scendent, tbarlt  seems  even  to  defy  aggra- 
vation. 

To  call  upon  the  God  of  truth  in  the  most 
solemn  manner,  and  upon  the  most  awful  oc- 
casion, to  attest  a  falsbood — to  imprecate  the 
vengeance  of  heaven  upon  her  guilty  head- 
to  prostitute  the  law  of  tbe  land  to  the  vilest 
purpose— to  triumph  in-  the  ruin  of  an  iimo- 
cent  fellow  creature— to  commit  a  murder 
with  the  s^ord  of  justice ;— and  then,  having 
stripped  her  own  heart  of  humanity,  by  all  the 
arts  of  hypocrisy  to  insinuate  herself  into  the 
compassion  of  others,  is  the  peculiar  sin  of  this 
person,  not  yet  twenty  years  of  age ! 

One  wouhI  wonder,  indeed,  at  the  foll^  of  an 
attempt  to  impose  so  gross,  so  absurd  a  iafs« 
hood  upon  the  world,  if  we  did  not  live  in  an 
age  wherein  nothing  is  too  incredible  and  fan- 
tastical to  be  well  received. — Let  it  be  but  « 
novelty,  and  a  subject  of  admiration,  and  it 
cannot  fail  to  make  its  way  with  the  bulk,  th« 
most  ignorant  part,  of  mankind. 

How  this  strange  story  obtained  credit  So 
far  as  to  prevail  with  a  jury  to  convict  two  in- 
nocent women,  you  have  seen  in  the  course 
of  this  trial.  For  that  there  was  false  evidence 
given  in  that  cause  by  one  witness  at  least,  ap- 
pears now  confessed  even  by  his  own  testimony. 
Scarrat  (ef-  whom  I  shall  have  occasion  to 
speak  more  hereafter)  swore  upon  the  trial  of 
Squires,  that  Canning's  information  before  al- 
derman Chitty  thoroughly  corresponded  with 
her  then  ^evidence :  but  he  now  owns,  he  does 
not  know  what  account  she  gave  before  the 
alderman  ;  and,  upon  his  best  recollection^  he 
admits,  in  effect,  that  her  information  to  Mr. 
Chitty  was,  in  many  respects,  different  from 
her  evidence  upon  the  trial.  And  yet  this  was 
one  of  the  most  material  questions  in  the  wbqle  . 
caupe. 

It  is  no  wonder,  therefore,  that  this  story, 
with  all  its  absurdities,  so  supported  by  preju- 
dice and  perjury,  obtained  belief.  And,  that 
it  was  not  fatal  to  the  poor  wretch  destined  for 
a  sacrifice,  was  entirely  owing  to  tbe  interpo- 
sition of  a  magistrate,  whose  only  motive  to  it 
was  compassion,  whose  only  reward  the  jjit- 
terest  invectives. 

Gentlemen,  in  this  indictment  there  are  as 
many  assignments  of  perjury,  as  there  are  cir- 
cumstances in  the  defendant's  evidence,  from 
the  time  of  the  pretended  robbery  in  Moor- 
fields  ;  so  that,  if  any  psrt  of  her  relation  is 


diclment.    However,  we  do  not  mean  to  cavil, 
and  catch  attittle  circumstances  -,  for  the  prdi)fs 
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we/haTe  offered  are  roffideDt  to  aatttfy  all 
mankind,  that  the  wbole  of  tbb  story  is  a 
ftotion  from  the  betfioaing  to  the  end. 

Gentlemen,  as  £»  was  a  case  of  oniversal 
inquiry,  the  prosecutor  was  desirous  of  miog 
•11  the  satistactioo  in  bis  power:  for  fnoogh 
the  indubitable  evidence  of  the  gypaey's  inno- 
cence, without  any  farther  proof,  would  have 
been  suflicient  to  justify  his  own  conduct,  and 
to  convict  the  defendant  yet  hiMegard  for  the 
public  called  upon  him  to  dete^*!ie  whole  im- 
posture ;  and,  if  possible,  to  yVfan  end  to  all 
the  disputes  and  troubles,  to  which  this  mys- 
terious transaction  hath  given  rise. 

To  answer  these  purposes  efiectuallv,  thert 
bath  been  a  great  variety  of  proof  laid  before 

ou,  under  several  heads  of  evidence ;  of  which 

will  beg  leave  to  remind  you,  in  the  order 
thev  were  given. 

Our  first  head  of  proof  was  to  the  alibi  of 
Mary  Squires. 

With  regard  to  this,  and  the  answer  at- 
tempted to  be  given  to  it  by  the  defendant's 
witoesses,  yjDU  will  be  pleased  to  recollect  the 
certainty  or  incertainty  of  the  evidence  on  both 
aides,  as  to  the  identity  of  the  persons  sworn  to, 
and  the  exactness  of  the  times  in  which  the 
witnesses  swear  to  have  seen  them.  For  a 
mistake  in  either  of  these  matters  will  account 
for  a  variance  in  the  testimony,  without  im- 
peaching the  credit  of  the  witnesses,  which  I 
am  always  willing,  as  far  as  1  can,  to  avoid. 

In  the  first  place,  as  to  the  identity  of  Mary 
Squires. 

She  n  not  only  so  extremely  remarkable,  that 
it  isaloEiost  impossible  to  mistake  her  for  ano- 
ther, but  several  of  the  witnesses  for  the  pro- 
secution have  known  her  a  considerable  time, 
from  two  to  thirty  years  past,  and  have  often 
seen  her:  it  is  impossible,  therefore,  for  these 
.people  to  mistake  with  regard  to  this  person ; 
«nd  if  they  did  not  see  this  very  woman,  they 
are  certainly  guilty  of  perjury.  Besides,  the 
witnesses  for  the  crown  swear  not  only  to  the 
old  woman,  but  likewise  to  her  son  and 
daughter,  for  they  were  seen  all  together 
through  the  whole  journey  ;  by  which  means 
they  are  less  liable  to  mistake,  than  the  wit- 
nesses for  the  defendant. 

Are  all  the  witnesses  to  this  head  of  proof, 
forty-one  in  number,  vHlfully  and  corruptly 
forsworn?  '  ^ 

Tbrodgb  the  whole  of  this  cause,  hath  the 
least  reflection  been  thrown  upon  the  cha- 
racter of  any  one  of  them  ? 

Has  it  been  even  Suggested,  that  they  have 
$ny  interest  to  serve,  or  any  passion  tP  gratify, 
which  could  lead  them  to  so  much  wickednesa 
and  danger  ?   . 

Are  they  not  strangers  to  the  defendant,  and 
most  of  them  to  one  another,  living  at  remote 
distances  ? 

Tbey  have  all  been  separately  examined; 
and  I  refer  to  your  own  observation,  whethOk' 
fflTeclual  care  has  not  been  token  to  prevent 
any  communication  between  them,  so  as  that 
no  one  witoess  could  possibly  Jknow  anotherls 
iDsUaooy. 


And  yet  what  an  amasing  oongniity  is  tbew 
in  the  whole  of  their  ovidmce ! — ^Not  a  mate- 
rial circumstance  varied  from !— But  the  testi* 
OKMiy  9f  each  witness  oorresponds  so  cxaetljr 
with  what  went  before  it,  that  it  demand 
credit,  and  authentkates  the  evidmoe  of  the 
former. 

Consider  too  the  variety  and  weight  of  the 
circumstances  sworn  to,  and  the  correspon- 
dency of  events  happening  in  consequence  of 
them.  The  dandng  at  Alwotsbury,— the  fidler 
there,— who  and  who  were  partners,— 4he  wH 
niffht  at  Portersham,— the  heavy  rains  that 
feu  the  next  day,  and  the  waters  being  out  at 
Dorchester,  two  days  afker. 

How  notorious  are  these  facts,  and  bow  eaaly 
disproved,  if  false ! 

Was  it  ever  known,  that  any  number  «f 
false  witoesses  pre-concerted  onvomstanees, 
which  ten  thousand  people  were  capable  of 
contradicting  ? 

Is  it  conceivable,  that  there  shoold  be  a  per- 
fect harmony  in  the  eridence  of  such  a  number 
of  perjured  witoesses,  concurring  in  droaiil* 
stances  of  public  notoriety  ? 

Then  the  parting  with  Clarke  at  RidgwAv^ 
—the  piece  of  nankeefu  pawned  with  the  land- 
lord for  a  reckoning,  and  produced  in  evidepos 
with  the  man's  nanae  upon  it, — the  skinaiag 
the  dead  horse,  mentioned  by  several  witoeeeea, 
— ^the  letter  from  Lucy  Squires  at  Basingsloke, 
alluding  to  the  particulars  of  the  joumev  Wttfi 
Clarke,  and  to  the  weather,  *'  hoping  be  re- 
ceived no  illness  from  it,"«— 

Were  these  circumstonces  all  pre-concerted, 
or  did  they  really  happen  at  some  other  time, 
than  that  to  which  they  have  been  applied  by 
the  witnesses  P 

Examine  then  into  the  certainty  of  the  tw^ 
denoe  with  regard  to  time. 

Besides  the  impossibility,  that  all  the  wiu 
nesses,  speaking  with  such  absolute  certainty, 
and  referring  to  collateral  matters  incapable  of 
misleading  them,  should  mistake  in  this  re- 
spect ;  there  are  two  facta  before  you,  which 
Krove  the  timea  of  the  gypsies  being  at  Abbots^ 
nry  and  Basingstoke  to  demonstration. 

The  time,  referred  to  by  the  Abbolsbary 
witoesses,  is  ascertained  by  the  books  belpDg- 
in^  to  the  Excise-office.  Every  one  known 
with  what  preciseness  these  books  are  kept,— » 
that  not  only  the  days,  but  the  very  hours  of 
each  officer's  visits,  are  regularly  entered  io 
his  accounts ; — that  all  his  acta  and  entriea  are 
scrutinized  and  chequed  by  a  supervisor,— and 
the  books  traosmittdl  to  the  General  Exdee- 
office  in  London. 

Now  the  book  of  January  if .53,  belonging 
to  the  Excise  at  Abbotabury,  has  been  produced 
in  evidence  from  the  General  Excise- office; 
bv  which  it  appedirs,  that  Andrew  Wake  waa 
placed  at  Abbotsbury  io  the  room  of  Ward,  tiM 
officer  stationed  there,  who  wss  ill  and  incapa- 
ble of  duty ;  and  that  Wake  began  to  officiate 
in  the  Excise-office  at  Abbotsbury  on  the  1st  of 
Janusry,  and  continued  to  the  14lh. 

Wake  swears,  and  is  confirmed  in  it  by  all 
I  the  witiiesies  from  Abbotsbury,  that  he  came 
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to  OiblMms't  borne,  to  officiate  uexciseinan 
IB  the  room  of  Ward,  en  the  very  day  the 
gypeies  came  there. 

Here  then  tS/OO  poaiibili^  of  mistake ;  and 
If  the  Abbotsbary  witneswa  are  peijared,  all 
the  reet  of  the  witneaees  mast  be  so  too ;  for 
the  whole  evideooe  refers  to  the  journey  from 
Sontb»Parrot  to  Abbotsbary,  and  from  Abbots- 
bury  to  Enfield  Wash  ;  and  all  the  facts  sworn 
to  are  like  so  many  links  of  a  chain,  depending 
one  upon  another. 

It  is  also  remarkable,  that  this  very  John 
Gibbons,  who  has  now  given  evidence  of  this 
fact,  waa  produced  as  a  witness  npooT  the  trial 
of  Mary  Sqoires  in  February  1753 ;  and  he 
then  gave  the  same  evidence  he  has  given  now  ; 
and  with  the  same  circomstance  relating  to  the 
exciseman.  For  being  asked  on  that  trial,  by 
what  circomstance  be  recollected  the  day  of 
the  gypsies  coming  to  Abbotsbary,  this  was 
his  answer  j  *'  There  came  an  exciseman,  one 
Andrew  Wicks  or  Weeks,  to  officiate  there  for 
•ne  John  Ward,  who  was  sick,  and  I  pat  the 
day  of  the  month  down  when  he  came  there; 
for  the  Excise-office  is  kept  at  my  house.** 

It  is  also^  observable,  that  Gibbons  was  in- 
dicted for  perjury  in  that  evidence.  What 
hot  the  consciousness  of  truth  could  now  en- 
eoarage  him  to  repeat  the  same  evidence,  and 
run  me  hazard  of  a  second  prosecution  f 

Another  circumstance  equally  demonstrates 
the  time  of  the  gypsies  being  at  Basingstoke. 
The  letter  wrote  there  by  the  witness,  Mrs. 
Morris,  for  Lucy  Squires  to  Clarke,  bears  date 
the  18th  of  January,  and  she  swears  that  uas 
the  day  on  which  it  was  written. 

On  the  outside  there  appears  the  mark  of  the 
;Oeneral  Post-Office,  in  London ;  and  if  this 
letter  went  from  Basingstoke  on  the  18tb,  it 
must  come  to  London  on  the  lOtb,  for  there  is 
no  poet-road  from  B^ngstoke  to  Abbotsbary, 
but  by  way  of  London.  Bot  the  post- mark 
not  being  very  legible,  the  clerk  of  the  western 
mail,  belonging  to  the  General  Post-office,  is 
called  lo  clear  up  this  matter. 

He  tells  you,  that  the  post  comes  in  from 
Basingstoke  on  no  other  days,  but  Monday, 
Wednesday,  and  Friday ;— that  by  the  nicest 
obeervation  be  is  able  to  make  (and  he  produces 
•ome  stamps  belonging  to  the  post-office  to 
▼erifv  his  observation),  this  letter  came  into 
London  on  the  19th  or  S9th  of  January,  and 
he  gifes  yon  bis  reasons  for  saying  so.  The 
coly  remaining  doubt  then  is,  as  to  the  year ; 
for  the  last  figure  being  torn  off,  there  being 
9tAy  three  figures  175-,  the  counsel  for  the 
demdant  have  thon^t  fit  to  rely  upon  it  as  a 
capital  olQection,  Insmnatingas  if  it  had*  been 
tore  off  on  purpose  to  misleiul  you ;  but  at  the 
came  time  they  admit,  that  if  the  whole  date 
had  appeared  perfectly,  the  fact  intended  to  be 
proved  by  it  would  have  concluded  irresistibly 
upon  them. 

Now  It  happens  Terr  fortunately,  that  this 

defect  can  be  supplied  by  another  evidence, 

Hihich  proves  itself;  and  that  is  the  Almanack. 

I  have  ail  tha  Aimanackg  iiaee  1749  now  in 


ray  hand,  which  I  desire  you  will  examine 
yourselves ;  and  by  them  it  appears,  that  no 
19th  of  January,  since  January  1749,  has  hap- 
pened upon  a  Monday,  Wednesday,  or  Friday, 
except  in  1753,  when  it  happened  on  a  Friday  ( 
and  by  the  three  figures,  wnich  remain  in  thia 
letter,  the  year's  date  roost  be  either  1750,  51, 
53,  53,  or  54.  . 

To  this  circumstance  you  will  be  pleased  tfr 
add  anotlier, — that  all  the  witnesses  mentioa 
the  days  of  the  week,  as  well  as  the  days  of 
the  month ;  and  if  you  trace  them  in  all  their 
testimony,  from  Friday  the  99th  of  December, 
at  Soi^th-Parrot,  to  Wednesday  the  24th  of 
January,  at  EnAeld-Wash,  you  will  find  the 
whole  evidence  refers  to  the  gypsies  being  at 
Basingstoke  on  Thursday  the  18th  of  January. 

This  observation  will  entirely  remove  the 
only  doubt  of  the  iiost-offioer,  whether  the 
post- mark  is  the  l9to  or  99th  of  January.  Fof 
the  days  of«the  week,  sworn  to  by  all  the  wit* 
nesses,  correspond  exactly  to  their  Mna  at 
Basingstoke  on  a  Tbursdav ;  and  the  Alma- 
nacks will  inform  you,  that  the  99th  of  January 
has  not  happened  on  a  Friday  for  several  years 
past. 

From  all  which  it  appears,  that  the  witnessea 
are  as  tittle  liable  to  n)istake  in  |ioint  of  time,  aa 
in  respect  of  the  person  of  Mary  Squires,  iind 
therefore,  upon  the  whole  of  this  evidence,  1 
will  venture  to  say,  no  liian  living  can  doubt 
that  these-gypsies  were  at  Abbotsbary  on  the 
Ist  of  January. 

For,  through  the  whole  chain  of  evidence  to 
prove  it,  I  appeal  to  your  ovfn  observation, 
whether  all  the  drcumstances  have  not  been 
supported  by  the  best  testimony  and  the  Clearest 
proofs,  in  their  nature  they  are  capably  of  re- 
ceiving? And  whether  it  would  not  be  as  un- 
reasonable for  one  to  doubt  the  fact  they  con- 
duce to  prove,  as  it  wootd  be  to  believe  the 
story  they  are  intended  to  contradict?* 

Surely  there  never  was  such  a  variety  of 
circumstances  so  cleariv  and  completely  proved 
in  any  case, — surely  tnere  never  was  a  case 
standing  so  little  in  need  of  it ! 

Bat,  safficieot  as  it  may  be  thought  for  the 
defendant's  conviction,  this  is  far  from  being 
the  best  part  of  the  case.  For  though  this  fully 
proves  the  defendant  was  not  robbM  by  Mary> 
Squires,  yet  it  goes  no  farther.  But  thereat 
of  the  evidence  for  the  crown  entirely  over- 
throws the  defendant's  whole  story,  and  eviqoes, 
to  the  utmost  degree  of  certainty,  that  she  is' an 
impostress. 

To  the  evidence  of  Mr.  Alderman  Chitty, 
Mr.  Nash,  Mr.  Aldridge,  and  Mr.  Hague,  youil 
be  pleased  to  apply  an  observation,  f  took  the 
liberty  to  mention  in  the  opening,  and  which  I 
apprehend  to  be  very  reasonable.  That,  if  the 
defendant  #as  really  confined  in  this  room  at 
Wells's  twenty-eight  days,  there  being  fight 
enouffb  to  see  ever^  part  of  it,  she  could  not 
possibly  fail  of  giving  an  exact  description  of 
It ;  much  leas  could  she  mention  thmgs  that 
were  not  there. 

Now  the  aceoont  she  gaTe,  befbre  she  was 
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carried  down  to  Eofidd  ol  the  tst  of  Febrotry, 
is  liable  to  objection  both  io  respect  to  its  de- 
fectiveness, and  its  fabity. 

To  try  the  truth  of  any  relation,  when  its 
ftatbeoticity  must  depend  opoo  the  credit  of 
the  relator,  we  should  inquire,  whether  at  all 
limes,  in  all  places,  and  upon  sll  occssiotis,  he 
'  tells  the  same  story,  wi|h  all  its  circumstances, 
in  the  same  uniform,  io?ariable  manner. 

The  geottemen  of  counsel  for  the  defendant, 
•ware  of  the  force  of  this  obser?ation,  have, 
with  great  judgment,  endeavoured  to  apply  it 
in  their  client's  ta?our,  in  respect  to  some  few 
particulars  pretended  (bot  far  from  being  suffi- 
ciently proved)  ro  have  been  described  by  her, 
upon  the  89th  of  January  at  her  mother's,  and 
upon  the  1st  of  February,  witl|  regard  to  the 
prospect  from  the  \iinilow. 

In  the  first  place,  her  description  is  extremely 
defective. 

When  she  was  asked  by  Mr.  Alde^nan  Chitty 
to  enumerate  all  the  particulars  in  tjie  room, 
by  which  her  veracity  :was  to  be  tried,  and 
when  it  so  much  concerned  her  to  recol- 
lect the  whole,  she  omitted  several  material 
things,  which  could  not  possibly  escape  her 
observation  for-  a  whole  month  together.  The 
jack-line  and  policy,  and  the  broken  casement 
over  the  chimney,  entirely  forgot.  The  three 
saddles  are  not  one  of  them  mentioned, — nor 
the  chest  of  drawers.  And,  instead  of  men- 
tioning half  a  load  of  hay,  she  in  effect  denied 
there  was  any;  for  part  of  her  complaint, 
which  melted  the  hearts  of  her  friends,  as  they 
themselves  have  sworn,  was  the  want  of  any 
thing,  but  the  cold,  bare  floor  to  lie  upon. 

Can  it  be  pretended,  that  any  alteration  had 
been  made,  Detweeo  the  time  of  her  pretended 
escape,  and  her  going  there  again  in  three  days 
after?  On  the  contrary,  is  it  not  fully  proved, 
that  all  these  things  had  been  there,  unmolest- 
ed, for  a  very  long  lime  ?  Had  they  not  maiks 
of  antiiHiity,— marks  which  could  not  be  made, 
but  by  rrovidence  itself,  or  by  the  creatures  he 
formed  for  the  purpose?  When  the  chest  of 
drawers  was  removed,  in  order  to  see  if  it  had 
been  newly  put  there,  it  rended  from  the  wall  a 
ihousand  cobwebs,  covered  with  dust. 

The  same  observation  occurred,  upon  re- 
moving the  broken  casement  from  off  the 
chimney  ledge;— that  also  appeared  to  hare 
been  fixed  there  by  many  generations  of  spiders. 

And  it  is  remarkable,  that  the  defendant  her- 
self was  so  struck  with  the  force  of  these  ob- 
jections, and  found  herself  so  much  in  danger 
of  iflMnediate  detection,  that  she  then  pretended 
to  recollect  some  of  the  things,— particularly 
one  of  the  saddles,  which  you  are  to  suppose 
*he  had  forgot. 

This  proves,  at  least,  that  the  things  had  not 
lieen  pot  there  to  deceive  her.  And  to  satisfy 
you  that  her  not  having  mentioned  them  in 
Ler  lAformation  did  not  proceed  firom  hurry  or 
luirprize,  Mr.  Alderman  Chitty  swears,  she  was 
under  examination  above  an  hour,  with  all  her 
friends,  and  none  else  about  her; — and  that 
«ft0r  fOQOBBtiiig  aU  the  partinnlaiB  aha  thought 


fit  to  mention,  she,  apprized  of  the  dansmr  of 
omitting  any  Uiing,  was  a^n  asked,  "Whe- 
ther there  was  aoy  thing  else  in  the  room  f** 
To  which  she  coolly  and  deliberately  answered, 
**  Nothiiig  but  the  things  in  the  paper." 

But  what  excuse  soever  may  be  invented 
for  the  defectiveness  of  her  description,  who 
can  account  for  its  falsity  ?  How  came  she 
to  swear  to  an  old  stool  or  two,  an  old  table,  old 
pictures  over  the  chimney,  and  a  grate  in  the 
chimney  ? 

Is  it  not  most  certain,  none  of  these  things 
were,  or  had  been,  in  the  room  ?  The  proofs^  t^t 
some  of  them  had  not,  are  so  strong,  and  of  such 
a  nature,  that  one  is  tempted  to  say,. The  finger 
of  God  points  out  the  discovery  of  this  im- 
posture. 

Had  this  woman  been  once  in  this  roona, 
even  five  minutes  together,  could  she  possibly 
have  mistaken  it  fur  a  little,  square,  dark  room  r 
She  might  as  well  have  called  it  an  amphi- 
theatre, or  a  ship ;  for  no  description  could  be 
more  unlike.  And  yet,  you  most  either  think 
she  was  actually  there  with  her  eyes  open,  light 
shining  througli  two  windows  and  a  thousand 
holes,  and  a  month^s  leisure  for  observation,  or 
else  that  she  is  guilty  of  peijury.  •  For  no  cha- 
rity can  impute  all  this  to  mistake. 

Gentlemen,  the  pretended  manner  of  her 
escape  is  another  proof  of  her  guilt. 

At  first  she  swore  she  esca|)ed, "  by  making 
a  hole,  and  removing  a  pane  of  glass,  and  ao 
sliding  down  over  a  pent  house.*'  Bot  when 
she  afterwards  went  down  to  make  observa- 
tions, seeing  the  wall  perpendicular  from  both 
windows,  and  that  there  was  no  pent- house  or 
shed  near  it,  she  cut  the  knot  she  could  not 
vntie,  and  boldly  swore,  <*  she  jumped  out  of 
the  window." 

Was  there  no  other  evidence  in  the  cause, 
this  alone  would  be  sufficient  to  falsify  her 
whole  story. 

But  she  was  so  unlockVy  as  to  give  still  fnr- 
ther  proofs  of  her  own  guilt ;  and  not  only  con- 
tradicted herself,  but  aided  the  detection  of  her 
mother's  evidence. 

Her  account  of  being  carried  between  two 
men,  one  at  each  arm,  through  Bishopsgate- 
street,  is  totally  irreconciiaUe  with  her  being 
stunned  by  a  blow  in  Moorfields,  which  **  threw 
her  into  a  fit,  wherein  she  remained  inaansible 
for  four  hours  after.'* 

The  mother  had  advertised  her  being  heard 
to  scream  in  Bishnpsgate-street. 

Is  it  not  marvelloos  that  Bisbopsgate-street 
should  be  mentioned  by  both  mother  and  daugh- 
ter uporf  the  same  occasion,  when  they  had  not 
seen  each  other,  and  this  too  merenr  by  the 
force  of  imajg^nation !  For  the  daughter,  yon 
see,  had  no  foundation  for  saying  it ;  and  what 
led  the  mother  to  it,  I  shall  speak  of,  when  I 
come  to  observe  upon  her  evidence. 

The  multiplying  four,  five,  or  six  pieces  oF 
bread,  into  ibur-and-twenly,  will  not  be  thoaght 
a  trifling  mistake^,  when .  we  are  tracing  the 
several  marka  of falahood,  to  deteist^  ¥fVg^ 
a  tale. 
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When  the  applied  for  a  wafrant  ag;aiiitt  the 
WMdao  who  bad  itkeh  her  stays,  did  she  give 
any  description  of  JMLary  Squires,  who,  you  see, 
is  marked  so,  as  to  distingoish  btl  from  all  the 
rest  of  the  creath>ii  f  The  defendant  had  told 
her  whole  story  in  the  heariof  of  honest  Mr. 
Scarrtt,  who  bad  been  acquainted  with  Mrs. 
Wells,  but  did  not  discoTer,  by  any  deseriptidn 
of  the  def!ftndant's,  that  Wells  was  not  the 
Women  who  had  robbed  heir.  For  Soirrat  was 
present,  when  a  warrant  was  granted  against 
ndls  for  the  felony. 

By  what  name  will  yon  call  him,  if  he  knew 
this  to  bfe  a  mistake,  without  attempting  to  rec» 
lifyitr 

One  of  her  own  witnesses  proves,  that  when 
she  was  going  up  the  great  stair-case,  she  said, 
*^  These  are  the  stiiirs  up  which  I  was  carried." 

This  was  after  she  had  been  in  the  kitchen  ; 
hf  they  all  agree  she  was  first  carried  into  the 
kitchen,  but  took  no  notice  there,  that  it  was 
the  place  whelein^he  bad  been  robbed  of  her 
stays,  or  that  it  was  contiguous  to  the  room  in 
which  she  had  been  confined.— >They  all  agree 
likewise,  that  she  went  up  the  great  stair-case 
ihto  all  the  rooms  of  the  house  to  which  it  led, 
without  the  least  intimation,  that  the  room 
sought  for  was  upon  a  lower  floor,  and  but  six 
or  seven  steps  from  the  ground. 

Her  behaviour  upon  this  occasion  staggered 
the  faith  of  her  friend  Adamson.  Even  he 
thought  it  a  strange  mistake. 

Gentlemen,  the  next  evidence  we  troubled 
yon  with,  was  out  of  her  own  month.  That 
witness,  though  unfit  to  be  believed  in  any 
thing  else,  may  fairly  enough  be  admitted  to 

E've  testimony  against  herself;   for  the  best 
nd  of  evidence  is  confession. 

Before  Mr.  Alderman  Chitty  she  swore,  she 
had  not  drank  op  all  the  water,  even  at  her 
eoming  away,  but  left  some  of  it  behind  her. 

Before  Mr^  Fielding  she  swore,  she  drank  it 
ill  op  on  the  Friday. 

In  this  court  she  swore,  that  she  drank  up 
the  last  drop  about  half  an  hour  before  her 
escape. 

Let  faction,  in  the  mask  of  charity,  suggest 
anstake  and  inadvertency,  to  palliate  these  self- 
contradictions  as  much  as  the  defendant  can 
wish  ;  ^et  what  regard  is  due  to  her  oath,  who 
can  be  drawn  in  to  swe  ir  so  rashly  ? 

Shall  one,  detected  of  so  gross  | prevarication, 
be  believed,  upon  her  single  testimony,  in  the 
most  marvellous  tale  which  was  ever  heard  f 

Shall  that  tale,  patched  up  with  irrelative 
circumstances,  stand  a  moment  in  competition , 
with  the  indubitable  proof  of  irs  falsity  ? 

Our  next  evidence  was  the  positive  testi* 
mony  of  eleven  witnesses,  in  absolute  contra- 
diction to  the  whole  story  of  the  defendant's 
confinement. 

It  was  proved  by  most  of  those  witnesses, 
each  witness  referring  to  several  circumstances, 
knd  each  circumstance  supported  by  other  tes' 
timony,  that  Natoa  and  his  wife  lay  in  this 
«rer^  room  every  night  of  the  month  of  Ji- 
smary,  1763. 


Is  it  even  attempted  in  the  deflnce  to  deny 
this  P  Nd  other  answer  is  given  to  it  than  by 
attacking  the  characters  of  Natns  and  Whit 
fio,  which  I  shall  observe  upon  hereafter^ 
though  it  does  not  depend  merely  upon  their 
credit. 

White,  the  officer,  aWears  be  saw  NttoiTi 
wife  coming  out  of  this  room,  as  if  just  out  of 
bed,  in  the  morning,  when  he  went  down  witit 
Mr.  Alderman  Cbitty's  warrant  to  apprehend 
the  people  of  the  house.  The  bed  of  straW, 
with  a  sspk  of  wool  for  the  bolster,  was  'parti- 
cukrlv  described  by  him,  apd  many  others. 

Is  there  any  answer  given,  or  even  sttempted, 
to  any  part  of  the  evidence  which  relates  to  th# 
cutting  the  trees  ?  and  yet  that  evidence  ii 
totally  incompatible  with  the  truth  of  the  de- 
fendant's storjr.  So  is  the  evidence  with  re- 
gard to  the  sign  irons  bought  by  Whiffin,  and 
taken  out  of  this  very  room  wbilc  Natus's  wife 
lay  in  the  hay- bed ;  which  also  stands  clear  of 
contradiction! 

Permit  me  now,  gentlemen,  to  make  a  ge- 
neral observation,  which  goes  to  all  the  wit«> 
nesses  for  the  crown ;— that  their  behaviour, 
and  the  manner  of  their  giving  testimony,  from 
first  to  last,  carries  with  it  the  ab  of  smeerity 
and  candour. 

Was  there  a  single  witness  produced,  who 
seqpied  in  the  least  inclined  to  suppress  the 
truth,  or  who  hesitated,  prevarieateo,  or  wai 
pinched  at  any  question  ?  Did  thw^y  not,  every 
one  of  them,  speak  out  fully,  clearly,  and 
openly,  so  as  even  to  force  your  assent  to  the 
evidence  ?  But  to  how  few  of  the  defendant's 
witnesses  may  the  like  observation  be  applied  ? 
I  appeal  to  your  senses,  whether  truth  is  not 
visihly  marketl  in  this  prosecution. 

This,  gentlemen,  I  think,  is  in  general  the 
substance  of  the  evidence  for  the  crown. 

I  have  recollected  it  as  well  as  I  could,  with- 
out troubling  you  with  every  minute  circum- 
stance, which  might  possibly  lose  its  A)rce  by 
a  tedious  repetition.  And  when  1  reflect  that 
all  this  weight  of  evidence  is  to  prove  that  false, 
which  in  itself  is  impossible  to  be  true,  1  hare 
more  need  to  abologiie  for  having  already 
taken  up  so  much  of  your  time. 

But,  gentlemen,  how  well  supported  soever 
this  diarge  against  the  prisoner  is,  she  had  vet 
a  right  to  give  the  best  ansWer  to  it  in  ner 
power  ;  to  which  you  have  attended  with  on- 
wearied  patience.  And  this  defence,  if  what 
has  been  attempted  deserves  to  be  so  calDed,  I 
must  now  beg  leave  to  consider  and  r^ply  to. 

In  order  to  bespeak  your  approbation  of  What 
was  to  follow,  the  gentlemen,  who  are  of  conn- 
sel  for  the  defendant,  were  pleased  to  make 
their  first  address  to  your  passions ;  they  hope, 
that  if  this  case  should  appear  doubtfiil,  if  yoii 
can  impute  the  defendant's  evidence  to  a  mis- 
take with  regard  to  the  person  of  Mary  S<|ulre#, 
your  compassion  will  incline  you  to  acqtnt  her. 

In  thia  I  agree  with  them  most  heartily; 

and  so  far  as  your  humanity,  under  the  rega* 

lation  of  reason,  can  afibrd  her  any  assistance^ 

1  with  her  the  Aill  enjoyment  el  h.     If  ft 
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flboold  ktd  voo  to  acquit  ber,  I  ahall  for  my 
owD  part,  and  1  hope  e?ery  ooeebe  will,  cbeer- 
foUy  aoquieaoe  imder  yonr  verdict. 

Bot  you  will' remember,  tbat  wbea  men 
suffer  tbeir  compassioD  to  ailence  the  calls  of 
reason  and  justice,  they  prostitute  the  brightest 
ornament. of  human  nature; — that  the  most 
deserving  ohieet  of  our  tenderest  concern  is  the 
commonwealth ;— and  that  whenever  we  ex- 
tend compassion  to  any  one,  at  the  ezpence  of 
the  public,  we  are  gnWty  of  the  highest  injus- 
tice, and  answerabte  for  it  to  society. 

I  could  wish  indeed,  for  her  own  sake,  that 
the  defendant's  title  to  humanity  from  others, 
had  received  no  Interruption  from  the  want  of 
it  in  herself. 

When  a  poor,  friendless  wretch,  the  object  of 
no  one's  pity,  stood  at  this  bar  upon  tnal  for 
her  life;  the  least  remains  of  humanity  would 
have  suggested  to  this  defendant  to  relax  a  little 
•f  her  severity  towards  her--If  there  was  a 
possibility  of  mistake,  compassion  would  have 
mdined  ner  to  doubt  at  least ;  but  if  there  was 
no  possibility  of  it  at  that  tiine,  why  should  it 
he  suggested  now  ? 

Sur3y,  the  defendant  can  have  no  pretence 
to  this  plea,  having  disowned  it  hersaf,  upon 
the  most  solemn  occasion. — She  swore  posi- 
tively to  take  away  an  innocent  woman's  life ; 
and  being  now  called  upon  to  answer  for  it  in 
a  criminal  prosecution,  it  is  too  late  to  prctdbd 
the  was  mimcen. 

It  is  objected,  with  an  air  of  greA  serious- 
ness, that  tlie  evidence  for  the  prosecution  is 
insufficient,  because  there  is  no  proof  where  the 
liefendant  reallj^  was  during  the  month  of  Ja- 
nuary.— An  objection  which  has  been  sounded 
in  the  ears  of  the  multitude,  who  have  been 
fooled  into  a  conclusion,  tbat  If  the  prosecutor 
could  not  prove  this,  she  must  have  been  con- 
fined at  Wells's. 

I  am  sorry  the  defendant's  counsel  have  no 
better  opinion  of  this' jury,  than  to  imagine  that 
thev  are  to  be  captivated  by  such  an  objection. 

It  was  incumbent  on  the  prosecution  to  prove 
she  was  not  at  Wells's;  and  if  she  was  not 
there,  it  is  of  no  consequence  where  she  was. 

However,  if  it  could  be  fully  proved,  though 
it  be  merely  a  question  of  curiosity,  I  should 
be  glad  or  it,  for  the  sake  of  silencing  every 
damour.  But  her  friends,  to  do  them  justice, 
hare  been  so  faithfoi  to  hec,  that  this  secret  is 
yet  impenetrable. 

I  am  strongly  mclined  to  include  Mr.  Scar- 
lat  in  this  compliment ;  though  I  cannot  con- 
nive so  highly  of  him,  as  to  suppose  he  would 
retain  this  secret  at  the  expenoe  of  his  interest ; 
and  therefore,  when  he  finds  the  divulging  it 
consistent  with  his  own  safety,  he  may,  per- 
hapsi  choose  to  oblige  the  public  with  this  din- 
covenr,  rather  than  satisfy  justice  in  a  way  that 
nay  be  more  incooTenient  to  him. 

This  man*s  behaviour,  throughout  the  whole 
•f  this  affair,  according  to  his  own  account  of 
it,  will  save  me  from  the  imputation  of  a  rash 
suffgestion.  He,  who  thought  fit,  at  first,  to 
Mp  her  to  a  description,  by  which  her  evidence 


was  afterwards  to  be  authenticated,  and  to  per- 
jure himself  in  order  lo  corroborate  that  evi- 
dence, may  iairly  bo  presumed  a  principal 
agent  in  the  whole  contrivance* 

Where  was  she?  b  a  ^uestioB  we  are  not 
concerned  to  resolve:  but  if  you  desire  to  be 
further  satisfied  in  it,  ask  &arrat:  if  he  re- 
fuses to  inform  you— ask  the  mother:  if  she  ^ 
too  refuses  it — 1  would  refer  you  to  her  con- 
juror :  and  if  he  would  reveal  so  much  of  his 
art,  as  to  inform  you  what  led  him  to  tell  Mra. 
Canning,  tl:at  her  daughter  was  in  the  hands 
of  an  old  woman,  and  would  soon  return,  you 
would  not  be  lar  from  unravdling  this  mystery* 

But  in  all  likelihood,  the  time  is  not  fitf  off 
for  an  ample  discovery. 

The  derendant  has  been  hitherto  very  wdl 
supported  by  her  managers  (that  beii^  the 
name  by. which  her  friends  have  thought  fit  to 
call  themselves  in  tbeir  late  advertisement) 
But  when  she  shall  be  delivered  up  to  justice, 
and  find  that  those  people  can  no  longer  proted 
her ;  when  she  shall  seriously  reflect  upon  the 
distress  to  which  her  guilt  has  reduced  her; 
conscience,  perhaps,  may  prompt  her  to  atone 
in  some  measure  for  the  mischiefs  she  has  oc* 
casioned,  and  she  msy,  at  the  same  time,  hope 
to  obtain  some  remission  of  punishment,  by  the 
gratification  of  an  universal  curiosity. 

But,  say  the  gentlemen,  why  not  call  Lucy 
Squires  to  confirm  her  brother's  evidence  ?  Sfcle 
was  a  fellow-traveller  with  him  and  her  mo- 
ther through  the  whole  journey ;  and  therdbre 
they  insist,  that  our  not  producing  ber,  which 
they  call  a  concealment,  is  the  strongest  proof 
in  the  worid  that  the  evidence  of  her  brother 
was  false. 

Was  s(ie  concealed?  Yon  saw  ber  every 
day  during  the  whole  trial ;  sfie  is  yet  in  court ; 
and  if  you  think  it  would  be  material,  in  a 
case  of  so  much  consequence,  you  have  a  right 
even  now  to  her  evidence. 

But  the  true  and  only  reason  of  our  not  call- 
ing her,  is  her  gross  stupidity:  before  her 
brother  was  exammed,  I  confess  it  was  our  in- 
tention to  hsTO  called  her  to  the  same  facta  ; 
but  finding  that,  in  the  course  of  hb  very  long 
cross-examination,  he  had  fallen  into  man^ 
^blunders,  and  being  told  that  Lucy  Was,  if 
possible,  still  more  stupid  than  him,  we  did  not 
think  it  prudent]  to  risk  the  credit  of  any  part 
of  our  case  upon  the  evidence  of  such  a  silly 
creature. 

The  objection  to  the  brother's  evidence, 
from  his  being  so  much  more  exact  in  the  par- 
ticulars of  his  journey  from  South- Parrot  to- 
wards London,  than  from  London  downwards^ 
will  have  no  weight,  when  you  consider  thai 
his  memory,  as  to  the  former,  has  been  r^ 
fi^esbed  by  nis  having  since  travdled  tbat  read 
with  Mr.  Willis,  and  others,  five  times,  in  order 
to  ascertsinthe  places  particalariy;  and  that 
his  not  having  re-travelled  any  part  of  the  road 
through  which  Jbe  had  gone  berore  he  readieu 
South-Parrot,  is  the  probable  and  natural 
reason  of  his  incapflsity  lo  describe  the  other 
partofhis  joum^. 
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Yoo  may  easily  coiMseivet  Jo  what  aD  hrre* 
gntar  roanoer  gypsies  dealing'  in  smuggled 
goods  traverse  the  country.  Tbey  a?oid 
market-towns  as  much  as  possible ;  for,  being 
▼agabonils,  thev  are  aware  of  the  danger  of 
falling  into  the  bands  of  the  ci?il  magistrate. 

But  why  not'>call  Virtue  Hall,  in  order  to 
•upport  her  recantation  from  her  eTidenoe 
agaittst  Squires  ?  The  learned  gentleman,  who 
made  that  objection,  supposes  the  ondssion  to 
arise  from  our  apprehension  she  would  have 
relapsed.  If  that  be  realty  bis  opinion,  I 
should  be  glad  to  know,  why  she  was  not 
called  for  the  defendant  P  For,  they  know,  she 
baa  attended  the  trial  every  day. 

There  are  two  reasons  why  we  did  not  pro- 
duce her  as  a  witness ;  one  of  which  has  been 
mentioned  by  the  learned  Recorder ;  that  by 
law  she  was  not  ^droisRible  as  a  witness  to  re- 
tract her  own  evidence  on  the  trial  of  Hquires.  • 

Upon  the  trial  of  Titus  Gates,  in  the  first 
year  of  king  James  the  second,  (1  mean  his 
first  trial,)  the  counsel  for  the  crown  would 
have  produced  one  William  Smith,  in  order  to 
prove,  that  what  he  had  sworn  at  a  former  trial 
was  false,*  and  that  he  was  persuaded  to  it  by 
^  '        ■  ■'  ■■       I   I.-  i-i. 

*  In  Scotland  this  sort  of  examination  is  not 
permitted.  "  Our  practice,"  says  Mr.  Burnett, 
(Treatise  on  Criminal  Law,  chap.  17,  p.  46S) 
**  does  not  allow  the  credit  of  a  witness  to  be 
impeached,  by  any  evidence  of  his  having 
|riven  a  diflVrent  account  of  the  matter,  extra- 
judicially from  what  he  has  given  in  bis  eza> 
mination  on  tlie  trial,  though  in  England  such 
appears  to  be  competent.  In  the  case  of  Mal- 
Joch,  16  July,  1750,  aomethingof  this  was  al* 
lowed  ;  but  bis  majesty's  Advocate  enlered  a 
proteatation,  that  it  should  never  afterwards  be 
made  use  of  as  a  precedent.  This  notwith- 
■tanding',  in  the  trial  of  Neil  for  robbery,  34th 
February  1777,  a  question  was  put  to  a  wit* 
ness  of  the  name  of  Macairly,  and,  so  far  as  ap- 
pears, not  objected  to,-^whether  be  had  given 
a  different  account  of  the  matter  in  bis  decU- 
ratiou  when  precognoaced  ?  The  witoess  an- 
swered in  the  negative,  was  afterwarda,  on  the 
4th  August  1777,  brought  .to  trial  for  perjury, 
he  havmg,  it  was  said,  given  a  different  account 
of  the  matter  when  precognosced ;  but  after  a 
full  debate,  where  the  chief  point  argued  was 
the  irregularity  and  incompetency  of  the  qoea- 
lion  to  which  the  oath  applied,  the  diet  was 
deserted.  In  the  trial  or  Harkness,  in  April 
1797,  this  matter  was  very  deliberately  conai- 
deretl.    The  principal  doubt  was  as  to  the  cwr^ 

C  delicti ;  and  the  surgeons  who  had  seen  the 
y  were  examined,  and  gave  very  eontradic* 
lory  evidence.  To  invalidate  the  testimony  of 
one  of  them,  the  prisoner's  counsel  ofiered  some 
wimesaes  to  prove  that  he  had  given  a  very  dif- 
ferent aooount  extrajudicially,  and  also  in  his 
declaration  when  precognosced.  This  evidence 
they  contended  was  competent,  eapedally  in  a 
case  where  the  facta  had  happened  four  yeara 
before,  and  the  statement  had  been  given  by 
Ibe  witness  aoon  atltr.  The  Cvurtf  howtvtr, 
VOL.  XIX, 


Gates  the  defendant.  [See  toI.'io,  p.  1185.] 
My  lord  chief-justice  Jefferies  (who  would 
have  been  glad  to  have  hanged  Titus  Gates, 
and  who  of  all  men  living  could  least  be  sus* 


unanimously  of  that  opinion,  such  evidence 
was  incompetent.    They  heltl  tliat  the  only 
evidence  that  could  be  regarded  by  the  jury 
was,  what  was  given  by  the  witness  in  their 
presence ;   and  that  to  allow  this  to  be  invali- 
dated by  any  thing  he  mii;ht  have  said  extra- 
judicially,  was  not  only  without  precedent,  but 
of  dangerous  tendencj^.     Hence  every  witness, 
before  giving  bis  evidence,  is  entitled  to  call 
for,  and  have  his  declaration  cancelled.    In- 
deed, the  law  presumes,  that  efery  precogni- 
tion has  been  cancelled  before  the  witnesses  are 
examined,  to  prevent  any  thing  they  may  have 
formerly  said  from  being  afterwanls  founded  on 
to  overawe  or  intimidate  them.     It  was  farther 
observed,  that  frequently  witnesses  themselves 
are  asked  as  to  what  they  formerly  had  said  ; 
but  such  questions  are  uniformly  rejected  by 
the  Court;    and  for  the  same  reason  the  evi« 
dence  of  third  parties  to  tliat  fact  ought  to  be 
disallowed  :  that  the  best  evidence  of  what  the 
witness  had  said  would  be  the  declarationa 
themselves;  but  these  confessedly  it  was  in- 
competent to  produce :  that  the  greatest  confu- 
sion would  ensue,  if  a  proof  were  allowed  of 
what  witnesses  had  said  when  not  upon  oath  : 
that  this,  if  at  all  admitted,  wpuld  be  equally 
competent  to  the  prosecutor  and  prisoner ;  and 
then  there  would)  in  many  cases,  be  a  kind  of 
trial  of  every  wttncsa»  which  would  render  the 
procedure  inextricable;    and    evidence   upoa 
oath,  which  alone  courts  regarded,  would  be- 
come of  little  avail.    Gn  these  gronnds,  the 
Court  rejected  the  evidence  which  was  offered.' 
**  Even  in  the  prior  case  of  Watt,  for  high- 
treason,  in  August  1794,  where  the  English 
law  on  the  subject  waa  the  rule,  and  the  Eng;- 
lish  forms  necessarily  observed,  the  prosecutor 
declined  to  insist  upon  a  question  which  he  bad 
put  to  one  of  the  witnesses  relative  to  what  he 
had  said  on  a  fof^ner  occasion. — ^The  Court  re- 
commended to  him  not  to  urge  any  questioa 
which  waa  not  competent  by  the  law  of  Scot- 
land." 

To  English  lawyers  it  may  perhaps  he  mat- 
ter of  astonishment,  that  when  by  attesting 
upon  oath  oontradictonr  relations  of  the  same 
transaction,  a  witness  has  ahewn  himself  to  be 
a  liar,  it  should  not  be  permitted  to  offer  that 
fact  in  evidence  of  his  unworthiness  of  credit. 
To  Scots  lawyer  Mr.  Burnett  (cap.  16,  p.  497, 
note)  informa  us  it  seems  strange  that  in  Eng- 
land depositions  before  a  coroner  or  a  justice  of 
the  peace  may  be  used  in  evidence  to  discredit 
contradictory  viva  voce  te^tinoony  aflerwank 
given  by  the  saoie  deponent  on  the  trial. 

*<  Aflter  being  questioned  in  iniiialUfUiy*  and 
before  giving  his  evidence  oo  the  case  the  wit* 

^  In  Scotland,  before  a  witneas  gives  bis  evi- 
dence upon  the  case,  he  is  examined  as  to  malice^ 
partial  counseli  end  iwrtnictioBS  what  to  say* 
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pected  of  partiality  towards  him)  rejeded  tba 
evidence;  and  liein^  told  by  sir  Robert  Sawyer, 
the  then  attorney-general,  that  the  like  evi- 
deuce  had  been  admitted  in  former  trials,  the 
chief-justice  fwho,  with  all  bis  faolts,  has  been 
ever  esteemed  a  great  lawverf ,  and,  1  am  sure, 
ID  this  instance  did  no  dishonour  to  his  moral 
character)  said,  '*  he  hated  such  precedents  in 
all  times ;— that  be  could  not  beWe  a  Tillain 
in  one  word  be  said,  wheu  he  O^rned  that  he 
forswore  himself;  and  that  he  ought  nefer 
to  be  received  as  a  witness."    And  in  his  opi- 

ness,  if  he  please,  may  call  for  bis  declaration, 
or^leposition  if  be  has  been  examined  on  oath, 
and  baTe  it  cancelled  in  bis  presence,  that  be 
may  be  at  absolute  freedom  in  telling  his  story 
on  the  trial.    This  was  done  in  the  trial  of  tiova 
and  others,  May  4, 1687,  [See  the  Case  in  this 
Collection,  vol.  19,  p.  523,3  where  the  privy 
council  bad  examined  several  witnesses  upon 
oath.  '  But  CTen  if  the  declaration  should  not 
be  cancelled,  yet  certainljr  it  can  never  be  em- 
ployed in  any  manner  ot  way  to  the  jir^udice 
of  the  witness,  nor  can  it  even  be  produced  in 
the  trial  to  discredit  bis  evidence,  by  showing 
that  on  a  former  occasion  be  bad  giveo  a  dif- 
ferent account  of  the  fact    Still  less  in  the  or- 
dinary case,  will  verbal  testimony  to  that  effect 
be  received  to  impeach  the  credit  of  his  oath. 
The  only  proceeding  of  this  character  which  I 
have  met  with,  is  the  trial  of  David  Malloch, 
July  16, 1750,  an  exciseman,  for  billing  a 
•muggier  in  the  course  of  the  duty  of  his  office. 
One  Stevenson,  also  a  smuggler,  bad  eiven  a 
testimony  highly  unfavourable  to  Mallocb,  in 
which  be  differed  from  all  the  other  witnesses 
In  the  trial.    To  invalidate  this,  Macartbur,  an 
exculpatory  witness,  had  been  allowed  to  relate 
a  very  different  story  which  Stevenson  had  told 
in  his  hearing  on  a  former  occasion,  imme- 
diately after  the  slaughter.  Now,  to  support  Ma- 
cartbur's  evidence,  and  in  farther  impeachment 
of  Stevenson's  veracity,  the  pannel  proposed  to 
examine  one  Anderson,  who  had  been  present 
at  Stevenson's  conversation  on  this%  subject, 
along  with  Macarthor.    The  Lord  Advocate 
objected.    The  pannel  rejoined,  that  Stevenson 
was  the  only  person  present  at  the  slaughter ; 
himself,  a  known  smuggler,  was  associated  with 
the  deceased  in  the  act  of  smuggling  at  th4 
very  time  when  he  was  killed,  and  was  more 
likely  to  tell  the  triith  recently  on  that  disaster 
than  now,  at  a  distance  of  time,  when  he  might 
probably  be  actuated  by  motives  of  a  difierent 
kind.    In  respect  of  these  circumstances  the 
Lord  Advocate  desisted  from  his  opposition,  but 
with  the  due  precaution  to  hinder  tbisconees* 
•ion  from  servin^j^  as  a  precedent  in  time  to 
come.    •  His  majesty's  Advocate  and  procu- 

*  rator  for  the  pursuer  consented  to  the  receiv- 

*  ing  the  witness,  but  under  protestation  that  it 

*  should  never  be  made  use  of  aa  a  precedent  in 

*  this  court.'"    Home's  Comment.  Trial  for 
Crimes^  chap.  19,  vol.-),  p.  ittl. 

t  See  f  «|.  10,  pp.  65ft,  5M« 


nion  all  the  judges  of  the  KingVbencb  con- 
curred. 

But  I  bad  another  reason  for  not  calling 
ITirtue  Hall. — As  an  honest  man,  I  dared  not ; 
nor  could  I  reconcile  it  to  the  hopes  of  sup- 
porting my  own  character  an  hour  longer.  • 
For  how  immoral  and  treacherous  would  it 
have  been  to  produce  a  witness,  to  prove  she 
bad  been  peijured  in  a  former  trial ;  when  by 
that  very  evidence  she  would  have  exposed 
berself  to  punishment  1 

Besides,  what  degree  of  credit  could  be  gives 
to  a  witness  offering  such  testimony  P 

Gentlemen,  there  is  a  reflection  thrown  np<Mi 
Mr.  Nash,  Mr.  Hague,  and  Mr.  Aldridge,  for 
their  not^  appearing  on  the  trial  of  Mary 
Squires ;  aa  their  testimony  wonld  have  been 
extremely  material  upon  that  occasion,  and,  in 
all  probaoilityy  would  have  prevented  her  con- 
viction. 

I  most  confess,  that  their  conduct,  in  this 
respect,  is  not  strictly  justifiable ;  nor  are  the 
reasons  assigned  for  their  absence  sufficient. 
Tbw  seems  to  be  their  own  judgment  after* 
wards,  when,  sensible  of  their  neglect,  they 
made  the  best  atonement  in  their  power.  Mr. 
Nash  waa  so  affected  when  be  found  the  wo- 
man was  convicted,  contrary  to  bis  expectatwn, 
that  he  declares  be  waa  very  uneasy,  and 
should  never  have  forgiven  himself,  if  she  had 
been  executed. 

Finding  she  was  convicted,  what  waa  the 
behaviour  of  these  gentlemen  t  Tbey  readily 
assisted  in  an  applicatwn  to  the  throne  m 
mercy;  and,  in  all  likelihood,  the  lads  dis^ 
closed  in  their  affidavits  materially' contributed 
to  the  saving  the  convict's  life. 

The  counsel  for  the  defendant  have  thrown 
another  reflection  on  Mr.  Nash,  on  acooant  of 
the  letter  which  he  wrote  on  the  lOih  of 
February  to  Mr.  Lyon.  These  are  the  words 
of  that  letter :—««  Mr.  Lyon,  I  am  informed  by 
Mr.  Aldridge,  who  has  been  at  Enfield,  that  if 
a  person  be  appmnted  there  to  receive  contri* 
butions,  some  money  may  be  raised  in  that 
place  for  the  unhappy  poor  girl.  1  wish  jron 
auccess,  and  am  yours." 

The  gentlemen,  by  mistake,  (for  I  dare  say 
they  would  not  misrepresent  it  knowingly) 
have  taken  notice  of  this,  as  proposing  oontn- 
butions  to  carry  on  a  prosecution.  But  yon 
see  there  is  not  a  word  about  a  prosecntion, 
for  it  is  only  to  raise  money  for  the  unhappy 

Cgiri.-— What  does  this  prove,  besides  Mr. 
a's  compassion  and  friendship  to  the  de- 
fendant, in  distressed  circumstances,  whether 
her  story  were  true  or  false  f  She  was  jpoor, 
and  under  affliction ;  and  whether  that  i 
tion  was  the  consequence  of  guilt  or 
osnce,  his  humanity  felt  for  her. 

But  there  is  a  wide  difference  between  i 
Ing  the  girl,  and  assisting  to  carry  on  a  proae 
cution.  This  letter  shews,  at  least,  that  Mr. 
Nash  did  not  then  besr  the  least  ill-will  either 
to  her,  or  her  mother:  and  seeing  there  is  ne 
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paUio,.1iriiigi  him  bereP  Wbattboald  indaoe 
lim  to  appear  in  a  ooort  of  jinlioe,  and  perjure 
lumaelf,  to  ruin  a  poor,  unhappy^  innocent 
creatore,  who  never  offended  him  r 

It  is  not  pretended,  that  be  can  propoee  any 
sort  of  interest  to  himself,  or  the  gratification  of 
any  nassion  whatever,  by  so  fool  a  villaiDy. 
And  1  defy  malice  itself  to  suggest  any  thing 
10  Ibe  prejudice  of  his  character.  He,  as  well 
«s  Mr.  Hague,  and  Mr.  Aldrid||fe,  being  citi* 
sens  of  extensive  acquaintance,  it  is  very  likely 
their  characters  are  not  unknown,  to  you— and 
if  80,  their  credit  must  remain  unshaken. 

Gentlemen,  having  now  gone  through  the 
several  olgections  which  were  made  by  Uie  de- 
fendant's counsel,  I  must  intreat  your  patience 
while  I  obaerve  upon  the  'evidence  which  hath 
been  offered  on  her  behalf. 

Through  the  whole  defence,  they  have  not 
attempted  to  prove  a  single  fkct  in  express  con- 
Iradictioo  to  any  part  of  our  evidence,  except 
to  the  aiiln  of  the  gy  psey. 

Neither  have  they  attempted  to  impeach  the 
character  of  any  one  of  our  witnesses,  except 
Natus  and  his  wife^  and  also  Ezra  Whiffin,  by 
•  little  side-refieetion,  which  is  now  wiped 
•v'ay.  All  the  other  witnesses  for  the  crown 
stand  dear  of  imputation. 

It  is  also  observable,  upon  considering  every 
part  of  the  defence,  that  the  defendant  may  be 
guilty  of  the  perjury  charged  in  this  indict- 
ment, if  all  her  own  witnesses  speak  truth ; 
but  that  she  cannot  be  innocent,  unless  fifty  of 
«ur8  are  perjured. 

For,  is  there  one  ctrcumstanee  in  the  whole 
defence,  which  necessarily  infers  a  belief  of  her 
slory  P  Or,  is  there  one  hi  the  chaige,  which 
does  not  clearly  infer  the  contrarv  P  So  that,  if 
yoG  convict  this  woman,  you  find  a  perjury 
upon  Ae  fullest  proof  that  ever  came  before  a 
4XNirt  of  justice ;  but  if  you  acquit  her,  you 
must  disbelieve  facts  uncontradicted,  yet  sworn 
to  bv  witnesses  of  irreproachable  characters. 

Ir  these  general  observations  are  not  justified 
by  the  evidence  yon  have  heard  on  both  sides, 
•1  shall  be  very  ready  to  retract  them';  for  no- 
thing[  is  more  remote  from  my  intention,  than 
to  mislead  you. 

All  the  evidence  for  the  defendant  tends  to 
prove,  that  she  was  missing  from  the  Ist  to  the 
89th  of  January :  that  she  was  in  good  health  on 
the  1st,  and  very  ill  on  the  89th  :  that  she  was 
seen  upon  the  road  between  London  and  En  field- 
Wash,  on  the  Ist  of  January  at  night,  between 
two  men :  that  she  was  seen  in  the  same  road 
upon  her  return  home :  that  on  the  night  of  her 
nturn,  and  three  days  afterwards,  when  she 
•went  down  to  Enfield  with  her  friends,  she  told 
*Mcristory  with  such  clearness  and  consistency, 
as  ought  to  induce  a  belief  of  it :  that  Mary 

»oirea  was  really  at  Enfield  Wash  on  the  1st 
January :  that  Squires  and  Wells  have  con- 
fessed both  the  robbery  and  confinement :  that 
Matos  and  his  wife,  and  Ezra  Wbtffio,  are  a 
net  of  wretches  not  fit  to  be  believed :  and  last- 
ly, that  the  defendant  herself  bears  an  eieeed- 
•ing  good  chataeler. 


What  of  all  this  is  material,  namely,  the  do- 
feodant's  bein^  met  upon  the  Enfield- road,  the 
eontra-alibi  (if  I  may  be  allowed  the  expres- 
sion)  of  Mary  Squires,  the  cdnfession  ofSquires 
and  Wells,  and  the  defendant's  account  uf  her- 
self, I  shall  take  notice  of,  when  I  apply  myself 
to  the  witnesses  produced  to  prove  these  several 
matters.  And  you  will  find,  upon  considera- 
tion, that  it  was  not  the  defendant,  but  other 
persons,  who  were  met  upon  the  rqad  the  Ist 
and  89th  of  January,  supposing  their  own  wit* 
nesses  swear  truly ;  that  the  evidence  to  en- 
counter our. proof  of  the  aliln  is  extremely 
weak,  uncertain,  and  improbable;  that  the  pre- 
tended confession  of  Sqnires  and  Wells  was 
neither  more  nor  less  than  a  declaration  of  their 
innocence ;  and  that  the  defendant's  behaviour 
upon  her  supposed  return,  and  afterwards  at 
Enfield,  is  a  further  confirmation  of  the  charge 
against  her. 

As  to  the  rest  of  the  evidence ; 

Whether  the  defendant  was  missing  from 
the  1st  to  the  89th  of  Jauuarjr,  condu&s  no- 
thing to  the  purpose,  unless  it  be  proved  she 
was  at  Wells's.  Nor  is  it  material  to  this  cause, 
that  the  defendant  was  in  an  ill  state  of  hraltb 
on  the  89th  of  January  and  afterwards,  unless 
it  were  also  shewn,  that  her  disorder  was  the 
effect  of  snch  ill  usage,  as  she  pretends  to  have 
endured.  But  you  observe,  by  the  very  wit* 
ness,  the  physician,  produced  for  t|iat  purpose, 
that  her  illness  might  proceed  from  other 
causes. 

The  characters  of  Natus  and  Whiffin  I  shaU 
take  notke  of,  when  I  come  to  that  part  of  the 


The  only  remaining  evidence  for  the  de- 
fendant, was  to  her  own  good  character,  to 
which  several  witnesses  appeared ;  but,  think- 
ing it  immaterial,  and  for  the  saving  time  and 
trouble,  I  was  ready  to  admit  it.  And  because 
sudb  admission  should  he  token  in  the  strongest 
terms  against  us,  I  am  willing  thw  young  wo« 
man  at  the  bar  should  be  considered  (exclusive 
of  the  present  charge)  as  a  modest,  virtuous, 
honest,  creditable  girl,  fit  to  he  believed  in  sny 
thing,  as  far  as  any  body  should  be  believed 
upon  the  like  occasion. 

But  there  is  a  tine,  gentlemen,  wherein  p<»o- 
ple  begin  to  be  wicked ;  with  some  it  happens 
early,  with  others  late :  some  are  misled  by  ill 
example  and  bad  education,  and  others  by  va« 
rioiis  accidents. 

What  was  the  cause  of  this  unfortunate 
young  creature's  deviating  from  the  path  of 
virtue  so  far,  as  at  last  to  plunge  herself  into 
all  this  guilt  and  misery,  does  not  clearly  ap- 
pear: she  was  meanly,  though  not  wickedly 
brought  up,  and  had  lately,  yod  see,  been  a 
servsntinaa  ale-house, 'where  we  may  sup- 
pose, at  least,  that  she  was  not  much  strength- 
ened in  virtue.  I  do  not  pretend  to  say,  them 
is  any  direct  proof  of  her  vvanl  of  chastity  ;  but 
I  think  it  may  feirly  enough  be  conjectured  as 
the  incentive  of  her  present  ^ilt;  but  what- 
ever has  been  the  cause  of  it,  she  has  been 
proved  guilty  of  peiJQfj,  and  asaha  oaee  bore 
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•  fair  cbaTMter,  it  is  probable  tbat  abe  did  not 
fall  into  this  no  at  once.  Which,  I  think,  is 
all  that  can  be  inferred  liom  her  good  cha* 
racier. 

I  hare  no  objection  to  the  eridence  of  Mr. 
and  Mrs.  ColUv,  the  node  and  annt:  for  the 
defendant  m^t  ha?e  parted  with  them  at 
Hoondatiitch  in  good  health  on  the  1st  of  Ja- 
nuary, and  they  notsee  her  again  till  the  S9th. 

Bat  Mrs.  Conninii^,  the  defendant's  mother, 
who  is  called  to  pro?e  seTeral  circamsUnces, 
has  said  enongb  to  create  a  jealousy,  at  least, 
that  neither  her  daughter's  perjury,  nor  the 
motives  to  it,  are  unkoown  to  her. 

First,  With  regard  to  the  pa|ierB  tbat  were 
sent  to  the  office,  in  order  to  be  printed  in  ad* 
vertisemeou ;  in  one  of  which  it  was  said,  that 
the  defendant  had  in  her  pocket  tweire  shillings 
and  nine- pence  half-penny.  She  tells  you, 
that  in  the  morning  her  daughter  had  half  a 
guinea,  three  shillings,  and  a  farthing :— that 
abe  lent  her  a  box  to  put  tbe  half-guinea  in,  and 
that  the  girl  took  her  money  out,  and  shewed 
it  her.  Wby  then  did  the  mother  propose  to 
advertise,  as  if  her  daughter  had  just  twelve 
ahilliogs  and  nine-pence  half- penny  7  Why  not 
insert  half  a  guinea,  three  shillings,  and  a 
tartbing?  Because  the  little  brother  had  told 
her,  she  had  changed  soAw  money,  and  had 
given  to  each  of  the  children^a  penny;  and 
ao  computing  what  remained  of  the  thirteen 
ahillings  and  six- pence  farthing,'  she  reckoned 
that  the  girl  most  have  twelve  shillings  and 
nine-pence  half. penny  in  her  pocket  when  she 
parted  with  her  uocleat  Houndsditch.  }Jow,  if 
this  be  true,  tbe  defendant's  account  of  the  mo- 
ney  is  false:  she  swore,  that  the  men  robbed 
her  of  half  a  guinea  and  three  shillings.  The 
iarthmg,  you  observe,  was  not  taken  from  her ; 
for  she  brought  it  home,  and  gave  it,  the  same 
nijjrht,  to  one  of  her  brothers.  The  mother, 
being  pinched  at  this  obvious  objection,  endea- 
▼oured  to  remove  it  by  lessening  the  force  of 
the  evidence  she  had  given  before ;  aad  by 
way  of  recollection  says,  she  is  not  positive 
whether  the  thirteen  shillings  and  six- pence 
farthing  were  not  shewn  to  her  after  the  half- 
pence had  been  given  to  the  children.  And  if  it 
was  after,  tbfu  the  mother  is  in  hopes  she  has 
entirely  removed  the  objection,  and  left  the 
whole  sum  of  thirteen  shillings  and  six-pence  in 
the  daughter's  pocket,  which  was  the  sum  she 
■wore  to  have  been  robbed  tof.  But  with  all 
the  mother's  cunning  and  sudden  recollection, 
truth  IS  too  hard  for  her ;  for  by  forgetting  a 
httle  circumstance,  (Mr.  Fielding's  pretty  in- 
cident of  the  penny  mince- pye,)  she  is  in  the 
fame  dilemma  as  before.  For,  supposing  the 
half-pence  had  been  given  to  the  children  be- 
fore she  bad  shewn  tbe  half-guinea,  three  shil- 
lings,  and  a  tarthiofr,  yet  the  mince-pye  was 
bought  after  she  parted  with  her  uncle,  as  was 
•worn  by  the  defendant :  now,  out  of  what  mo- 
jey ''•»  •he  pye  paid  tor?  And  if  she  had  no 
half- pence,  and  only  half  a  guinea,  three 
shillings,  and  a  fanhing,  before  she  bought  the 
pje,  then  how  tould  she  ba  loUM  of  half  a 
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gmnea  and  three  ahillings  in  Hooriields  after- 
wards? Thus  that  preUy  incident,  <«  which'* 
her  learned  advocate,  in  bis  pamphlet,  says, 
"  possibly  saved  this  poor  girl's  life,"  leads  tc 
a  detection  of  her  guilt  upon  the  evidence  of 
her  own  mother. 

The  mother  mentions  another  strange  cir- 
cumstanoe.  "  She  thought  the  girl  had  been 
murdered  by  the  Jews,  and  thrown  into  Hoonda- 
ditcb."  Why  then  did  she  advertise  her  lost, 
strayed,  or  missing  by  her  friends?  Why  no 
aearching  for  the  Uxiy  ?  Was  there  a  human 
creature  sent  to  enquire  about  it?  Besides  too^ 
the  very  next  witness,  the  apprentice,  swears, 
what  stands  in  flat  contradiction  to  the  mis- 
tress, *<  That  Mrs.  Canning  told  him,  she 
thought  her  daughter  had  beeu  snapped  up  by 
some  rakish  young  gentleman." 

The  screaming  out  of  a  coach,  in  Bbbopa- 
gate-street,  seems  to  be  one  of  the  wandering 
thoughts  she  speakb  of ;  for,  though  it  is  pre* 
tended  she  received  information  of  that  matter 
by  the  woman  of  the  oil-chop,  yet  they  have  not 
thought  fit  to  produce  this  person ;  which,  in  a 
ease  where  every  cireumstance  is  material,  is 
an  omission  one  cannot  account  tor  to  the  credit 
of  the  defence.  * 

But  it  seems,  as  if  the  thoughts  of  both 
mother  and  daughter  wandered  towards  tbe 
same  objects  ;  for  tbe  daughter  dreamt .  of 
Bishopsgate- street,  while  she  was  in  a  convul- 
sive fit. 

Then  as  to  the  conjurer ;  to  whom,  by  tbe 
bye,  there  was  not  a  word  mentioned  aboot 
being  murdered  bv  the  Jews. 

She  was  introduced  to  this  illustrious  per- 
sonage with  great  solemnity :  the  lights,  the 
skeleton,  the  magic  instruments,  the  wand,  the 
circle,  and  all  the  apparatus  proper  to  inspire  a 
poor  ignorant  woman  with  awe,  and  engage 
h^  to  a  discovery  of  what  she  wanted  to  know, 
were  all  before  her. 

She  was  so  terrified,  that  you  find,  abe 
hardly  remembera  one  word  she  said  to  him  ; 
and  yet  she  must  have  aaid  something  very 
material,  instructing  him  to  give  her  so  ^mhI  an 
account  of  her  daughter. 

At  last  she  recollects,  that  she  did  tell  bin 
something  about  Biabopsgate^treet,  though 
she  does  not  remember  the  particulars.  But 
she  mifst  have  gone  much  further,  before  tbe 
doctor  could  have  found  out,  that  her  daughter 
was  in  the  hands  of  an  old  woman ;  that  abe 
should  adTertise  her  once  more,  and  she  would 
come  again.  Whether  she  reall;^  had  this 
intelligence  from  the  conjurer,  or,  in  order  to 
carry  on  the  plot,  thought  fit  to  invent  it  for 
tbe  amusement  of  her  credulous  friends,  who 
had  lent  her  money  for  his  fee,  is  not  easy  to 
say :  but  either  way  the  inference  is,  that  she 
knew  more  of  her  daughter  than  is  consistent 
with  the  defendant's  innocence. 

For,  if  what  the  daughter  swore  had  been 
true,  bow  could  the  mother,  at  one  time  be- 
lieving her  murdered  by  the  Jews  at  Hounds- 
ditch,  aud  at  another  that  she  was  snapped  up 
by  some  rakish  young  geatlenuuii  be  so  siid- 
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deoly  andetieiTed,  and  discover  she  was  in  the 
baoJs  qf  an  old  woman,  and  would  retarn  ? 

When  one  considers  the  whole  of  this  woman's 
evidence  together,  the  several  adrertisements, — 
the  coolerence  with  this  pretended  conjurer,-— 
her  wandering  thoughu, — the  putting  up  (nils 
in  the  churchy  and  the  meeting-booses  of  Pres- 
byterians and  Methodists,  to  pray  for  her  daugh- 
ter's safe  return,  (by  which  the  pious  congrega- 
tions were  predisposed  to  charity )-rthe  nightly 
repeated  prayers  to  the  same  purpose  with  the 
apprentice  at  home, — particularly  the  praying 
with  him  on  the  29th  of  January  for  the  daugh- 
ter's apparition,  (nerer  mentioned  till  that  rery 
eveoiog)— that  prayer  answered  in  the  same 
moment  by  the  daughter's  suddenly  rushing 
ifito  tbe  rooiD,^-her  mother's  pretended  sur- 
prize at  seeing  her,  «  Feel  her,  feel  her,  it  is 
an  apparition  !"  and  then  fainting  away ;  all 
these  things  put  together,  together  too  with 
tbe  account  the  daughter  gave  before  Mr. 
Alderman  Gbitty  about  Bishopsgate- street, 
though  they  do  not  directly  prove,  yet  sorely 
they  create  something  more  than  a  snsplcioD 
that  tbe  whole  was  a  contrivance. 

To  support  the  defendant's  evidence,  as  to 
the  manner  of  her  escape  out  of  window.  Mrs. 
Caooiog  the  mother,  James  Lord  the  i^pren* 
tioe,  and  Mrs.  M^ers,  have  sworn,  that  her 
ear  (wbiph  the  defendant  said  was  scratched  in 
breaking  out  of  tbe  wipdow)  was  bloody  when 
she  returned  home.  The  mother  says,  the 
"  ear  was  thesi  bleeding."  James  Lord  says, 
"  it  was  all  over  bloody,  and  the  handkerchief 
bloody."  And  Mrs.  Myers  says,  **  the  blood 
then  dropt  from  her  ear  upon  her  shoulder." 

This  was  six  hours  after  the  time  of  her 
leafing  Enfield*  Wash  ;  and,  according  to  the 
defendant's  own  evidence,  she  wrapped  a  white 
lineD  handkerchief  round  her  head,  which  she 
found  in  Wells's  room,  and  wore  it,  instead  of  a 
cap,  all  the  way  to  her  mother's :  now,  if  her 
ear  bled  at  the  rate  those  witnesses  would  have 
you  believe,  tbe  handkerchief  must  have  been 
extremely  bloody  in  one  particular  place.  That 
baodkercbief  has  been  produced  to  shew  to 
the  witnesses  under  another  head  of  evidence, 
and  is  now  before  you.  Does  it  not  give  the 
lie  to  these  three  witnesses  ?  It  has  indeed  the 
marks  of  little  spou  of  blood  upon  it,  but  in 
different  places,  all  over  the  handkerchief,  and 
not  at  all  corresponding  with  their  testimony, 
but  rather  like  dots  made  by  a  finger  on  pur- 
pose. 

But  It  being  a  gpod  while  since  Mrs.  Can- 
niosp  had  tbe  possession  of  this  handkerchief, 
I  do  «ot  wonder  at  her  forgetting  in  what 
manner  she  had  dressed  it  up,  seeinsr  her  want 
of  memory  has  betrayed  her  into  a  flat  contra- 
diction to  the  evidence  she  herself  |^ve  upon 
tbe  trial  of  Squires.  For  she  now  swesrs  her 
daughter  came  home  with  two  handkerchiefs 
on  her  head,  and  that  "  she  had  no  cap  on ;" 
but  upon  that  trial,  she  said  nothing  of  tbe 
handkerchief,  hut  swore,  that,  upon  her  retom, 
**  she  had  a  cap  on." 

GcDtlcmeD,  it  is  an  olgectiMi  to  the  credit  of 


Ihei  apprentice,  that  he  has  been  hid,  till  be  ie 
brougbt  here  as  a  witness,  lest  he  should  make 
discoveries ;  for  when  Mr.  Biddolph  went  to 
the  house  in  order  to  ask  him  a  few  questions, 
another  person  was  imposed  upon  htm  in  his 
stead. 

It  will  be  material  to  another  part  of  the 
evidence  afterwards,  to  recollect  Lord's  descrip- 
tion of  tbe  defendant  upon  the  89tb  of  Janu- 
ary,  that  **  she  was  black  add  blue  as  if  beaten,^ 
and  that  *'  her  arms  and  face  were  as  black  as 
his  bat."  He  also  tells  you,  what  is  contra- 
dictory to  all  the  rest  of  the  evidence,  that  on 
her  first  coming  home,  before- Mr.  Scarrat  or 
any  body  came  in,  she  said  she  had  been 
confined  at  £ufield-Wasb.  If  you  consider 
the  whole  tenor  of  the  evidence  for  the  de- 
fendant, you  most  be  convinced  that  this  iad 
has  swore  falsely,  and  that  he  was  hid  for  a 
very  iniquitous  purpose. 

The  name  or  Mr.  Scarrat,  the  next  witness, 
I  have  had  occasion  to  mention  once  or  twice 
already,  in  terms  not  much  to  his  advantage. 

He  came  to  the  defendant,  before  she  was 
asked  any  questions;— one  of  the  witnesses 
says,  it  was  before  she  answered  any  questions. 

What  brought  him  th^,  a  total  stranger 
both  to  the  mother  and  daughter  P  for,  if  you 
can  believe  him,  he  bad  never  apoke  to  either 
of  them  in  his  life. 

He  says,  he  was  prompted  merely  by  curio- 
sity, upon  hearing,  in  the  neighbourhood,  that 
Betty  Canning  was  returned  home :  and  the 
moment  he  came  in  he  asked  her,  **  where  she 
had  been  confined  f " 

Ready  to  satisfy  thb  stranger  at  once,  she 
told  him  she  had  been  confined  somewhere  on 
the  Hertfordshire  road,  for  she  remembered 
the  coachman 'agoing  by. 

The  next  question  was,  '*  How  far  from 
London  ?"  She  answered,  '<  Near  nine  or  ten 
miles." 

Without  further  enquiry,  Scarrat  instantlj 
replied,  *'  I'll  lay  a  guinea  to  a  farthing,  she 
has  been  at  mother  Wells's :"  She  immediatelr 
said,  "  I  think  I  did  hear  the  name  of  Wills 
or  Wells :"  and  he  then  helped  her  to  a  perfect 
description  of  Wells's  house,  and  the  placet 
about  it. 

Mr.  Scarrat  proceeds  to  ask  her  varioue 
questions,  in  order  (as  he  says)  to  be  satbfied, 
whether  she  really  had  been  there.  He  asked 
her  about  the  prospect  from  the  windoMr,— the 
ploughed  land,— the  brook,— the  tanner^s— - 
and  every  remarkable  thing  he  could  recollect; 
and  to  every  question  she  answered  in  the  af- 
firmative. 

If  Scarrat  really  meant  to  be  satisfied  whe- 
ther she  had  been  at  Wells's,  seeing  she  an- 
swered affirmatively  to  every  question,  whv 
did  be  not  put  one  question  at  least,  to  whicn 
her  answering  Yes  would  have  convinced  him, 
she  had  not  been  there?  The  reason  of  that 
omission  may  be  easily  collected  from  the  rest 
of  his  behaviour. 

Being  asked,  whether  he  knew  Mrs.  Wells's, 
he  weald  have  jfon  think  he  only  knew 
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ber  bdose  by  ipumg  and  repasHOif; 

Zou  oever  there  f    Why,    "  be  belu 
B  is   DOl  sore — "  be  bas  been  there  onoe 


Was 

"'be  beiieres"— 


or  twice."  No  oftenerP — Upon  your  oath, 
hsTe  not  yon  been  there  more  than  twice  ?^ 
*^  I  believe  I  bare  been  there  two  or  three 
times."— *Foar  times,  Sir  P  "  He  migfht  ha?e 
been  there  three  or  ibnr  times."  At  last  it 
came  up  to  ten.  *'  He  oootd  not  say  but  he 
bad  been  there  ten  times!"  Bnt,  says  he,  I- 
bad  nerer  been  in  the  hay-loft.  In  this  1  be- 
lieve him,  becaose  the  defendant  appears  to 
bave  been  helped  to  no  description  of  it. — If  he 
bad  been  there,  he  might  haTo  asked  some 

SHestions  about  that  too,  which  she  would  also 
,  lave  answered  in  the  affirmatiTe :  but*  though 
be  might  jbave  never  been  in  this  bay-loft,  yet 
he  bad  been  all  round  the  house,  and  must  have 
known  by  the  outside,  that  there  was  such  a 
loom,  and  where  the  windows  were. 

He  swears  further,  that  as  soon  as  the  de- 
iendant  went  into  the  kitchen  at  Wells's,  she 
pointed  to  the  door  leading  to  the  workshop, 
though  it  was  shut,  and  said, «  This  is  the  door 
leadtog  to  the  room  in  which  I  was  confined." 
But  Soarrat,  not  knowing  what  the  other  wit- 
nesses had  sworn,  after  having  outprun  them  all, 
was  reduced  to  the  necessity  of  giving  evidence 
Ugainst  the  defendant  by  answering  this  ques- 
tion, viz.  If  she  had  ever  heen  before  in  the 
kitchen  with  the  door  of  the  workshop  open, 
and  yet  had  taken  no  notice  of  it,  and  had 
never  pretended  to  recollect  the  place  tilt  after 
she  was  in  the  workshop,  and  this  too  after  she 
bad  been  in  every  other  room  of  the  house, 
•opposing  all  this,  what  he  would  have  thought 
ef  her  P  Little  dreammg  of  what  had  been 
proved,  be  answered,  it  would  have  led  him  to 
disbelieve  her  whole  story. 

This  b  the  man  who  was  present  at  Mr. 
Alderman  Chitty*B  granting  a  vrarrant against 
Mrs.  Wells  for  a  capital  felony ;  who  knew  by 
the  description  she  could  not  be  the  person 
meant,  and  yet  he  never  dropt  the  least  bint  to 
Invent  it :  and  now  he  denies  bearing  any  ill- 
will  to  Mrs.  Wells,  bis  old  acquitintanee,  or  that 
be  ever  vowed  revenge  against  her. 

This  is  the  man,  who,  though  an  entire 
stranger  to  Canning,  first  helped  her  to  a  per- 
fect description  of  the  places  about  Wells's 
bouse,  which  gave  credit  to  her  story;  and 
afterwards,  in  order  to  give  her  credit  with  a 
jury  to  convict  two  innocent  women,  by  way 
of  corroboration}  as  be  terms  it,  committed  ner- 
junr. 

Mary  Myers  and  Mrs.  Woodward  say,  the 
defendant's  shift  was  neither  draggled,  nor 
dirty.  Yet  this  was  the  shift,  you  are  to  sup- 
pose she  had  on,  when  two  men  had'  dragged 
ber  twelve  miles,  for  six  hours  iegether, 
through  dirty  roads,  in  January—- which  shift 
she  wore  for  a  month  in  a  filthy  room,  and 
upon  her  return  through  the  same  dirty  road. 

Had  this  been  true,  not  only  the  shin  would 
have  been  draggled  and  dirty  ^  but  her  petticoat, 
shoes,  and  stockings  most  have  been  extremely 
«•— Why  were  they  never  produced  ? 
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Mr.  Lyon,  Mr.  Wintlebury,  and  Mr.  Adam- 
son  are  next  called  to  prove  what  iiassed  at 
Ebfield-Wasb.  . 

The  first  of  these  witnesses,  being  an  ex- 
ceeding honest  man,  ^nd  caotioos  of  what  be 
swears,  has  done  the  defendant  so  little  serviea 
by  his  evkknce,  that  he  might  very  well  have 
been  spared.  He  tells  you,  that  he  himself 
has  no  other  reason  for  lielievio|^  what  the  de» 
fendant  said,  than  because  she  said  it ;  for  that 
he  never  made  the  least  inquiry  about  it,  but 
swallowed  the  whole  stoi^  at  onoe  upon  the 
credit  of  this  servant  of  his,  without  sapposiii|^ 
it  possible  she  should  tell  him  a  lie.  Had  bis 
head  becsi  as  good  as  his  heart,  he  would  cer- 
tainly have  required  some  reason  for  assentiag 
to  the  most  wonderful  story  he  ever  beard  in 
his  life. 

But  as  much  as  I  admire  his  goodness,  I  can- 
not help  being  sorry  for  his  credulity ;  became 
I  am  apprehensive,  his  being  so  easily  to  be 
imposed  on,  might  have  encouraged  the  de- 
fendant at  first  to  invent  this  ridicoloos  exeoM 
for  absenting  so  long  from  his  service. 

Mr.  Wintlebury  endeavours  to  aoooont  for 
the  defendant's  saying  there  was  more  bay  in 
the  room  than  when  she  had  been  confined 
tber«,  by  swearing  that  it  appeared  to  have 
been  toaeed  op,  and  hollow  towards  the  nortb 
window.  But  this  stands  contradicted  by  al- 
most every  witness. 

He  says  also,  that  George  Squires  endea- 
voured to  go  away  in  a  hurry,  and  that  he 
wouM  have  avoided  an  examination.  Though 
this  is  not  much  to  the  purpose,  yet  it  is  a  Terr 
suspicious  evidence;  for  Squires  wss  so  wttL 
guarded,  it  was  hardly  possible  for  him  to  es- 
cape ;  and  there  bemg  no  charge  against  bisa, 
nor  the  defendant  so  much  as  pretending  t* 
have  ever  seen  him  befrnre,  what  had  he  to  ap- 
prehend, which  should  make  him  attempt  itf 
Besides,  you  find,  he  voluntarily  and  readilj 
gave  a  full  account  of  himself  and  bis  mother, 
the  moment  his  mother  was  charged  with  the 
robbery,  by  declaring  that  they  were  at  Ab- 
botsburv  on  the  1st  of  January,  and  for  seven! 
days  after. 

Mr«Adamson  owns  the  defendant  made  no 
observation  in  the  kitchen :  and  vet  yeo  find, 
even  by  her  own  witnesses,  that  she  eould  have 
seen  near  two-thirds  of  it  ft^m  the  room  m 
which  she  is  supposed  to  have  been  coofineil. 
None  of  them  deny  this ;  and  some  admit,  that 
the  hole  between  the  hay-loft  and  the  kitchen 
was  so  large,  that  she  might  have  k>oked 
through  the  kitchen  into  the  road.  Now,  if 
she  bad  been  in  this  hay- loft  for  a  whole  month 
together,  was  it  possible,  when  she  was  broogfat 
to  the  kitchen  again,  she  should  forget,  that  it 
was  contiguous  to  the  bay-loft,  and  leading  Id 
it  by  only  five  or  six  steps  P  Whereaa  yoo  fiod 
by  this  witness,  that  when  she  was  first  broogbt 
into  the  boose,  seeing  the  staircase  whicb  faoea 
the  street-door,  she  immediately  said,  ahe  be- 
lieve, («  That  was  the  stair-caae  ahe  was  car* 
ried  up." 

It  appears  inoMiteMably,  that  tbiaateir^ 
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ii  at  a  oomiderable  distaoce  from  the  bay-loft, 
aod  baa  bo  aort  of  communicatioD  vritb  it.  And 
Adainson  himaeif  aUow8<  it  ia  Dot  at  all  like  tbe 
little  flif^ht  of  atepa  leadiDCf  frocD  tbe  kitcben ; 
—that  it  atruck  bim,  for  be  thought  it  atraoi^e 
•be  ahouM  make  aoch  a  miatake.  How  con- 
tradictory to  each  other  are  the  teatimonies  of 
tbia  naan  and  Scarrat !  Obeerve  here  tbe  good 
effecta  of  a  aeparate  examination. 

When  Hbe  vi'aa  carried  into  the  hay-loft,  did 
tbe  imroetliately  say,  (what  abe  maat  bafe 
koowD  before  abe  got  up  three  of  tbe  atepa,  if 
fbe  bad  ever  been  there  before)  Tbia  ia  tbe 
place?  No. — But  i^ben  abe  waa  in  the  room, 
aod  after  a  pauae,  abe  recollected,  (having  aeeo 
every  other  room  of  the  bouae)  **  Tbia  ia  tbe 
room,  bat  there  ia  more  ba^  in  it*'  Adamaon 
tella  you,  it  occurred  to  him  to  aearch  about 
the  bouae,  whether  there  bad  been  any  bay 
lately  carried  there ;  but  that  there  waa  no  ap- 
pearance of  any, — not  a  aiogle  blade  could  oe 

Not  recovered  from  the  amazement  into 
which  her  owning  the  atair-caae  had  thrown 
bini,  and  having  yet  received  no  proof  of  her 
sinoerily,  bedeviaeda  moat  ingenioua  trial,  to 
latisfy  bimielf  that  the  defendant  had  been 
really  confined  in  tbe  bay-loft.  And  tbia  waa 
hy  aaking  her  concerning  tbe  proapect  from 
the  window.  But  tbia  aagaciooa  gentleman 
had  not  thought  of  tbe  experiment,  until  abe 
had  been  in  the  room  for  the  aoaoe  of  five  or  aix 
niaatea,  to  fumiab  heraelf  with  obaervations. 

And,  after  all,  what  waa  her  anawer?  *'  Hilla 
and  treea  at  a  distance."  The  chancea  were 
•0  many  in  her  favour,  that  billa  and  treea 
might  be  aeeo  from  any  country  window,  that 
ibe  might  have  ventured  tbia,  before  abe  waa 
carried  there.  But  if  Mr.  Adamaon  had  not 
been  overfond  of  removing  doubta,  ha  would 
onrtaioly  have  required  a  more  ample  deacrip- 
tiao  of  a  proapect  abe  pretended  to  have  had 
tor  a  month  together.  The  treea  were  almoat 
fcepmg  in  at  the  window,  and  muat  have  been 
•eea  by  her,  aa  well  aa  tbe  billa,  aa  aoon  aa  abe 
anlered  the  room.— But  beaidea  these,  there 
were  many  other  thinga  (aa  you  find  by  tbe 
witDea8ea)obaervable  from  tbe  room.  A  hedge, 
■ad  a  ditch  broad  enough  for  a  foot-way,  ioat 
aader  the  aame  window,— aevend  fields,  both 
plowed  and  in  graaa,  and  a  variety  of  other 
thioga  proper  to  be  mentioned,  in  answer  to 
SBcb  a  qoeation,  of  auch  a  tendency.  And  yet, 
yon  obaerve,  the  answer  of  "  billa  and  treea  at 
a  distance,"  was  sufficient  with  Mr.  Adamaon 
to  deatroy  the  glaring  proof  she  bad  just  before 
given  bim  of  her  insincerity. 

He  also  aweara,  he  helped  to  poll  dovm  the 
boarda  from  the  window,  and  that  Mr.  Colley 
Misted  in  it.  Tbia  waa  a  fact  ao  very  mate- 
rial, teodiog  to  destroy  one  of  the  capital  ob- 
jeeliooa  to  the  defendant'a  credit,  that  one 
■bouM  have  expected  tbe  fnlleat  evidence  to 
fiove  it.  Colley  had  been  befme  called  to 
foda  infinitely  leaa  material,  bnt  he  baa  not 
ncotioBed  a  word  of  tbia.  From  whence  one 
iMght  fiuiiy  condude,  that  CoUcy'a 


of  this  matter  woold  have  done  tbe  defendant 
or  Mr.  Adamaon  no  aervice. 

Tbe  williogneaa  of  Adamaon  to  reconcile  all 
difficulties,  and  regain  for  the  defendant  a  for* 
feited  credit,  appeara  by  his  riding  back  to  aaic 
her  about  tlie  bay.  To  obviate  this  objectioa 
to  himself,  be  has  ventured  to  deny  even  bia 
saying  to  her,  «« What!  hay,  Bet !"  But  he 
darea  not  disown  hia  riding  back  to  inform  bim- 
aelf  about  it ;  and  another  of  tbe  defendaot'o 
witueaaea,  Who  waa  then  with  her,  sweara  to 
tbe  very  words.  That  other  witness  waa  mk*^ 
terial  toaeveral  facta,  aawell  aa  Mr.  Adamaon;: 
and  aa  one  of  them  must  be  forsworn  (unlesa 
the  doctrine  of  mistake  iato  prevail  univeraally) 
it  will  be  of  equal  advantage  to  tbe  prosecu- 
tlon,  give  up  woich  you  pleaae. 

Beals,  the  turnpike- man,  waa  tbe  next  wit* 
neaa  to  prove  bis  seeing  tbe  defendant  on  the 
lat  of  January  carried  by  two  men  in  the  road 
towards  EoMld.  But  what  doea  he  prove? 
Moat  clearly,  that  he  never  saw  her  tbiere  f 
which  appears  paat  all  doubt,  even  by  the  de* 
fendaot'a  own  teatimony.  She  swore,  she  waa 
stripped  of  her  gowo  and  apron  in  Moorfielda, 
and  bad  neither  of  them  on-  when  abe  arrived 
at  Wells's ;  but  Beals  swears,  tbe  womao  bo 
saw  had  a  light-coloured  gown  and  an  apron 
on :  ao  that,  of  all  tbe  women  in  tbe  world, 
whoever  it  waa,  certamly  it  waa  not  Elizabeth 
Canning. 

There  ia  another  reason,  why  ahecoddaoi 
be  tbe  person.  Canning  was  insensible,  in  a 
convulsive  fit,  aod  therefore  unable  to  walk  a 
yard ;  but  the  woman  Beals  saw,  ao  far  from 
being  borne  by  two  men,  waa  walking  very 
faat,  nimbly  going  along  tbe  roadi  8obbui|^ 
and  crying;  whilat  ooe  of  the  men  was  pulling 
her  on,  aaying, "  Come  alooff,you  are  drunk ;" 
tbe  other  following,  '*  Lord,  how  drunk  abe 
ia  1"  Could  tbia  be  Elizabeth  Canning?  Were 
tbe  criea  he  heard,  like  the  acreams  of  a  woman 
in  a  convulaive  fit?-  Could  Elizabeth  Canning, 
in  her  then  condition,  without  either  gown  or 
apron,  be  tbe  peraon  tbiavritneaa  d^ribea? 
How  many  imposailnlitiea  moat  be  swallowed 
to  auppoae  this  woman  guiltleaa  ? 

But  even  these  are  not  the  only  proofa  it  waa 
not  tbe  defendant,  whom  Beala  la  auppoaed  to 
have  seen  on  the  road.  For,  if  you  conaider 
the  place  and  time  of  the  night,  yoo'll  find  ano- 
ther iropoaaibility  to  contend  with. 

What  Beala  baa  given  an  account  of,  wag 
atStamford-hill  turnpike,  about  four  miles  fron^ 
Moorfielda.  According  to  the  defendant'a  evi- 
dence, abe  waa  robbed  in  Moor^ehfa  betwceQ 
nine  and  ten,  and  ahe  arrived  at  Wella'a  about 
foar  in  the  morning:  so  that  tbia  joiiraey  of 
eleven  milea  (tbe  diatanee  between  Moorfielda 
aod  Welte*a)  muat  haTe  taken  up  aboye  aix 
boura;  at  which  rate  of  tnavelliog,  ahe  could 
not  have  readied  tUa  turnpike  till  almoat  tweltn 
o'clock.  Bat  what  Beala  aaw  waa  betwixt  ten 
and  eleven,  which  waa  hot  an  hour  after  the 
defendant  waa  first  attacked  in  Moorfielda.  la 
it  poaaible  that  two  men  oould  havecaEried  htirv^ 
inindiao«iditaM.£rariiiilatinoneiia«r? .  . 
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Besides,  the  witness  is  ancertain  as  to  the 
day  of  the  moDth.  He  swears  only  to  the 
**  fore-eod  of  January,"  but  is  not  able,  by  any 
drcumstance  whateYer,  to  fix  it  to  the  first  day 
of  the  month.  Whereas  New-year's  day  be* 
ing  a  Yery  remarkable  time,  it  is  probable  he 
would  have  been  able  to  recollect  it  particu- 
larly, had  that  been  the  day. 

ouch  was  the  evidence  of  Hie  defendant's 
beings  seen  upon  the  road,  between  London  and 
EnfieM-Wash,  on  the  1st  of  January.  Let  us 
now  examine  the  proof  of  her  being  seen  in  her 
return  home  upon  the  S9th. 

Thomas  Ben  net,  the  first  witness  called  to 
this  fact,  savs,  that  about  a  quarter  of  a  mile 
from  Mrs.  Welk's,  and  twenty  poles  below  the 
ten- mile  stone,  he  met  a  woman,  **  mi<<erably 
|>oor,  without  either  gown,  stays,  of  hat,  vet 
with  something  about  her,  not  a  gown :"  that 
the  appeared  to  be  a  stranger  to  the  road,  for 
she  enauired  the  way  to  London,  and  told  him, 
*'  She  had  been  frightened  bv  a  tanner's  deg." 
Had  he  omitted  this  last  circumstance,  there 
had  been  nothing  to  detect  him  of  falsehood 
by;  and  the  fact  would  then  have  depended 
merely  upon  his  credit,  which,  probably  by 
appearance,  could  dot  have  weighs  nracb,  un- 
supported by  other  proofs.  But  the  incident 
nf  the  tanner's  dog  hss  ouite  defeated  his  evi- 
dence, for  it  was  impossible  she  could  tell  him 
of  this,  in  her  way  from  Enfield- Wash  to  Lon- 
^  don,  before  ^he  was  come  so  far  as  the  tanner's. 
She  might,  indeed,  have  met  a  dog,  and  been 
irightened  by  him ;  but  how  could  she,  a  per- 
fect stranger,  know  he  belonged  to  a  tanner? 
This  witoess  tells  you,  the  tanner's  is  an  hun- 
dred yards  on  this  side  of  the  ten-mile  stone, 
but  he  m<t  the  woman  twenty  poles  below  the 
ten- mile  stone :  and  it  was  not  the  witness,  but 
the  defendant,  who  called  it  a  tanner's  dog. 

This  will  not  be  thought  too  nice  an  objection 
to  the  credit  of  one  deposing  a  fact  not  very 
credible  in  itself,  and  which  you  ^ill  find  to  be 
false,  when  coupled  with  the  evidence  of  the 
subsequent  witnesses.  And  in  a  case  of  this 
Extraordinary  nature,  where  the  defendant's 
attorney  fnot  the  present  attorney,  to  give  him 
his  due)  had  advertised  for  evidence,  it  became 
necessary  narrowly  to  watch  every  circum- 
stance coming  from  the  mouth  of  a  witness  in 
80  low  a  station  of  life. 

The  next  witoess  was  David  Dyer.  He  says, 
be  saw  a  *'  poor  distressed  creature"  pass  very 
slowly  by  him  on  the  29th  of  January ;  that  he 
aaid  to  her,  '*  ^^eetheart,  do  you  want  a  bus* 
band  ?"  0eing  asked  to  give  an  account  of 
her  clothing,  he  says,  She  had  a  white  hand- 
kerchief on  her  heiCd.  I  n  this  he  goes  too  far ; 
for,  according  to  her  mother's  account,  the 
.  white  handkerchief  was  covered  by  a  coloured 
one,  which  she  had  taken  out  of  her  pocket, 
and  which,  from  the  smallness  of  the  white 
one,  must  have  totally  concealed  it. 

Willing  to  fix  every  circumstance,  he  swears 

to  something  that  may  answer  to  the  bed-gown, 

«^  A  sbonisb  thing  about  her,  that  di<t  not  come 

very  low  i"  Md  uia  ha  mw  tha  womaa  soon 
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afterwards,  and  took  her  to  be  the  same  peraon 
with  the  prisoner  at  the  bar.  But  being  called 
upon  to  describe  her,  as  she  appeared  to  hina 
upon  the  road,  this  witi»essi  unacquainted  with 
what  the  rest  had  swbm  (another  good  efied 
of  a  separate  examination)  proves  most  dearly, 
that  the  person  he  saw,  if  any  one  he  saw,  was 
not  Elizabeth  Canning.  Her  face,  says  be, 
was  very  pale,  not  black,  but  whitish.  He 
looked  earnestly  at  her,  and  particularly  ob- 
served her,  and  did  not  only  admire  her  faoe^ 
but  her  hands  too— they  were  delicately  white. 

Refer  yourselves  to  the  description  gives  of 
her  at  her  return  home,  particularly  by  the 
apprentice :  **  she  was  black  and  blue,  as  if 
beat,  her  arms  and  face  as  black  as  bis  hat.'* 
Could  this  be  a  pale  woman  with  a  white  band, 
whom  Dyer  met  upon  the  road  f 

Mary  Cobb,  the  only  remaining  witveas  to 
the  detendant's  being  on  the  Enfield  roadoo 
the  89th  of  ,fannary,  swears  she  met  her  , 
creeping  along,  in  the  middle  of  the  three 
Duclu*  fields,  oetween  the  fife  and  six-mile 
stones.  This  is  said  to  be  a  mistake,  and  that 
it  is  between  the  six  and  seven-mile  stones. 
Take  it  either  way :  if  she  met  her  between  the 
five  and  six- mile  stones,  it  was  near  five  milee 
from  Wells's ;— if  between  the  six  and  seven- 
mile  stones,  it  waa  near  four  miles  from  thence  ; 
for  Wells's  house  is  about  the  midway  between 
the  ten  and  eleven-mile  stones. 

Now,  by  comparing  this  woman's  evkleoce 
with  what  the  defendant  has  awora,  you  will 
find  it  impossible  to  be  true. 

The  defendant  swore  she  set  oot  fr6m  mo- 
ther Wells's  at  four  o'clock,  and  that  the  ctock 
struck  ten  as  she  was  going  over  Moorfields : 
so  she  was  six  hours  travelling  eleven  miles, 
(thedistdnce  betwe^  Wells's  and  Moorfields) 
which  is  less  than  at  the  rate  of  two  oiilea  an 
hour. 

Reckoning  from  the  time  the  defendant  her* 
self  has  fixed  for  her  setting  out,  it  most  have 
been  past  six  before  ahejiad  crept  to  the  mkldle 
of  the  three  Ducks-fields,  supposing  it  to  be 
but  four  miles  from  Wells's,  and  if  five  miles, 
then  it  toust  have  been  half  an  hour  later. 
Now,  at  what  time  did'  this  witoess  see  berf 
She  'says  it  was  duskisb.  The  S9th  of  Ja« 
nuarv  was  the  day  afW  a  new  moon, "so  there 
could  be  no  moon-light ;  and  if  it  was  doaktsb, 
it  could  not  be  so  late  as  five  o'clock.  A  great 
deal  of  pains  was  taken,  in  the  cross* examina- 
tk>n  of  this  witoess,  to  fix  the  time  of  her  being 
at  the  place,  where  she  is  supposed  to  have 
met  the  defendant.  At  three  o'clock  she  left 
bee  own  house, — she  had  a  mile  to  go  to  one 
Mrs.  Carter's — she  had  been  there,  but  I  think 
stayed  not  a  minute,— she  called  no  where  oa 
the  road,— she  might  indeed  be  detained  a  little 
by  acquaimanoes,  who  met  her,  but  made  ne 
considerable  stop  any  where,— and  met  I>d- 
ninit  withhn  a  quarter  of  a  mile  of  her  own 
house,  on  her  return  bonne ; — ao  ihen  she  mnat 
have  walked  a  mile  and  Uiree  quarters,  and  ne 
more,  from  three  o'clock,  and  make  very  little 
atay.    Bow  lata  omdi  it  powbly  be  tbcur 
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\M  this  wmmm  creep  w  eknr  m  slie  pi 
let  her  be  as  slow  in  wfttkiog'  as  she  appeare 
ni  ittTentleo,  she  ooold  not  eke  oat  tbe  time  so 
M  to  oMet  tbe  definidaiit.  £Ten  five  o'clock 
will  not  do — dnskisb  will  nol  anewer— it  must 
Inve  besD  past  six  before  Cannioigf  oouM  pos- 
sibly cooae  to  tbat  place,  by  her  own  calcolaF- 
tioD.  Bat  this  Mrs.  Cobb  has  eveo  ventured  to 
•wear  to  a  perfect,  an  absdate  remembrance  of 
the  defendantfs  Ikoe,  by  tbe  tip  of  ber  nose ! 
By  what  light  ooold  she  make  so  nice  an  ob- 
Krvatton,  after  six  in  tbe  erenh^,  on  the  39th 
efJanimryP 

Upon  the  testhnooy  of  these  three  last  wit- 
nesies  I  shall  only  make  this  farther  obser- 
▼ntioD,  tbat,  if  it  wero  possible  to  admit  they 
a«w  any  peraon  in  the  manner  they  hare 
•worn,  it  appears,  by  every  circumstance,  they 
all  saw  one  and  the  same  person,  and  tbe  en* 
4ence  of  Dyer  folly  prOTes,  that  woman  was 
iMvt  the  defendant 

These,  gfentlemen,  are  the  objectioos  which 
iMKve  oocerred  to  me  on  that  part  of  the  case, 
rehtioft  to  the  defendant**  having  been  seen  on 
the  BnfleM  road  on  the  Ist  and  89ib  of  Ja- 
nbary:  by  which  it  iippears,  ^t  her  llriends 
bare  reaped  no  great  benefit  ftotH  their  ad- 
verttsing  for  evidence. 

The  next  attempt  was  to  answer  the  proofs 
we  gave  of  the  gypsies  being  at  Abbotsbnry  on 
the  ist  of  Jannary;  in  my -observations  upon 
which,  I  shall  not  take  op  much  of  your  time. 
Iwleed  I  cannot  take  upon  myself  to  enter  mi* 
Dutety  into  tbe  evidence,  because  I  was  un- 
avoidably absent  yesterday,  when  most  of  the 
witnesses  to  it  were  examined.  '  But  from  the 
notes  of  my  learned  friend,  tbe  gentleman 
whom  I  bare  the  honour  to  assisf,  1  am  au- 
thorized to  say,  the  defendant  has  bad  no 
better  success  in  this  part  of  ber  case,  than  in 
the  rest. 

Are  the  witnesses  to  prove  tbe  gypsey's 
being  at  Enfiekl  before  the  84tb  of  January  so 
very  certain,  both  as  to  the  person  of  Mary 
Squires,  and  tbe  exact  times  of  seeing  ber 
thetv,  as  to  leave  no  possibility  of  roisUike?  If 
BO,  this  ivitl  rest  merely  upon  tbe  credit  of  the 
witnesses  $  otherwise  it  will  not  admit  of  dis- 
pute. For  it  is  roiist  certain,  that  the  witnes- 
ses for  the  erown  cannot  pottibly  be  mistaken 
ID  either  of  these  respects. 

It  is  observable,  that  none  of  the  defendant's 
witnesses  pretend  to  have  ever  seen  Mary 
Bouires  with  either  of  her  two  children ; 
whereas  every  one  of  our  witnesses  swears 
directly  to  aM  their  perions. 

With  what  uncertainty  do  the  defendant's 
Witnesses  speak  also  to  point  of  time !  Some 
of  them  do  not  know  one  day,  and  some  not 
ene  month  from  another^  and  some  are  igno- 
rant whether  Christmas  is  in  June  or  January. 
'-One  keeps  the  day  of  tbe  month  by  bis 
dock, — another  refers  herself  to  the  almanack, 
without  beings  able  to  distin^ish  by  it  what 
day  of  the  week  such  a  particular  day  of  the 
month  was.  -  The  experiment  was  made  upon 
her  creia-examinatioD.  MNl  ao  afananack  was 
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pot  into  her  hand,— 4he  miderslood  nothing  by 
It.  But,  says  she,  I  swear  Crom  tbe  assistance 
of  a  sheet  almanack ;  yet  what  had  been  shewn 
her,  was  the  same  cot  into  leavea,  and  bound  up. 

Gentlemen,  those  who  pretend  to  be  positiye 
as  to  time,  either  refer  to  circumstances  incon- 
clusive, or  to  papero  and  books,  not  ode  of 
which  has  been  produced.  It  waa  material  for 
them  to  be  exact,  and  they  saw  the  necessity 
of  being  so.  Why  then  did  they  produce  no 
written  evidence  to  ascertain  facts  of  such  con- 
seouence,  since  by  their  own  aiieount  this  wan 
to  be  had  f— Is  it  not  apparent,  no  diligence  baa 
been  waatlftg  in  this  defence  to  lay  befbre  yoti 
every  circumstance  that  could  be  construed  iii 
their  Ikvonr?  To  what  cause  can  such  oroissioii 
be  ascribed  r  Persons  speaking  merely  upoft 
memory  are  vef)r  liable  to  mistake ;  and  in  ft 
cause  of  so  much  spirit,  the  teal  of  witneteee 
may  uree  them  to  stmtf  the  truth  at  least,  eveh 
where  they  would  not  venture  at  direct  perjury. 
Falsbood  is  glossed  with  doohtftilness,  and 
doubts  are  raliwd  to  certainty. 

An  instahce  of  this  was  exemplified  in  thh 
eridence  of  AuUe  Johnson,  wlio  swears  she 
saw  Mary  Seoires  at  Enfield  on  th^  18tb  of 
January.  Was  it  possible  for  any  witness  t6 
be  more  positive  than  this  woman  P  She  re^ 
members  the  time  peariectly ;  it  wta  just  tw6 
days  after  she  earned  her  work  home  to  Mi*. 
Smitheram  her  master,  who  entered  in  his  book 
the  time  of  its  being  both  delivered  out  andrt* 
tttme<l; 

Here  was  a  reference  to  a  written  memoratk^ 
dam,  and  tbe  producing  it  wo6ld  have  fixed 
the  time  past  doubt.  Yet  tbik,  tike  alT  theVesf, 
was  thought  proper,  by  those  concerned  for  tbd 
defendah^  to  be  left  merely  upon  the  credit  <4^ 
memory.  But,  by  accident,  we  got  access  0 
Mr.  Smitheram's  book  of  accounts;  and  he 
and  bis  daughter,  in  whose  band-wrifiag  the 
entries  were,  have  been  so  kind  this  mornin^jf^ 
as  to  produce  the  very  book,  which  Anne  John- 
son referred  to ;  by  which  it  appeata,  that  tbp 
work  was  Carried  home  on  the  93d  of  January^ 
So  that  tbe  time  of  her  having  seen  Mary 
Squires,  two  days  after,  mostt  have  been  on  th6 
8Mh,  which  was  the  day  after  Squires's  coming 
to  Enfield,  aecordingto  the  account  of  all  our 
witnesses. 

I  do  not  mean  by  this  to  impute  any  tbin^ 
more  than  mistake  to  this  Anne  Johnson.  Buf 
it  shews  how  uncertain  memory  is,  how  posi- 
tively witnesses,  warmed  into  a  contention  fut 
victory,  will  depose  facta,  which  they  should, 
relate  with  some  degree  of  doubtfulness,  and 
shews  indeed  the  reason,  why  no  books  or 
papera  are  produced. 

Sarah  Star  s%vears  to  the  18th  or  19th  or  Ja- 
nuary, and  refers  to  a  note  of  hand  of  th^ 
same  date,  which  she  delivered  to  Mr.  Miles, 
the  defendant's  then  attorney.  But  neithet 
the  note  itself,  nor  Mr.  Mites,  nor  the  person; 
who,  Star  says,  brought  tbe  note  to  her,  id 
produced. 

In  short,  for  it  is  time  to  make  aa  endj  na< 
thing  GondttSiTe  appeals.  '* 
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Grace  KAibjf  uialhcr  witiM,  ready  m  the 
net  to  fix  an  early  time  of  seeinji^  Sqatrca,  npoo 
lier  croM-ezamiaatioo  is  not  certain  of  hafing 
.aeen  her,  till  witliin  eight  days  before  Sqairea's 
being  apprehended,  which  was  on  the  let  of 
February. 

Wme  basset  is  sure  of  the  time,  beeaose  she 
lulled  a  hoff  on  the  Thursday  before  Mew 
Christmas  day ;  and  she  has  no  other  reason 
for  fixing  the  time,  but  because  il  was  the 
Monday  was  a  month  after ;  which  brings  it 
lo  the  93d  of  January. 

How  vague  and  uncertain  is  all  this  e? idence, 
ominared  with  the  dear,  determinate,  posttiTe, 
absolute  testimony,  that  Mary  Sauirea  was  at 
.Abbotsbury  on  the  1st  of  January !  1  should  be 
ashamed  to  take  up  more  of  your  time  in  obser- 
vations upon  this  part  qf  the  defence. 

They  next  call  Ward  and  Jones  io  prove, 
that  Susannah  Wells  confessed  the  defendant's 
confinement 

Ward,  having  just  read  the  news-paper  re- 
lating the  pamculan  of  the  defendant's  story, 
^rent  to  see  mother  Wells  in  Clerkenwell 
Bridewell,  and  Jones  went  with  him  ss  his 
friend.  Chie  of  them  (Ward,  as  I  recollect) 
naked  Wells,  «*  How  cameyou  to  keep  the  girl 
a  fortnight?'*  To  which  Wells  answered,  "  It 
was  twenty-eight  days."  The  next  questioD 
waa,  '*  In  what  room  was  she?"  The  answer 
iwas,  **  You  know  the  room  very  well."  This 
.waa  the  whole  eonveraation  tending  to  a  con- 
fession :  hut  snch  a  confession,  I  may  Tcnture 
to  say,  was  never  before  ^?en  in  proof. 

.^Ils,  at  every  other  time,  both  before  and 
iifler  this  jiretended  confession,  stoutly  denied 
•very  article  of  the  charge.  It  is  therefore 
BMBt  likely  she  did  not  mean,  at  this  time,  to 
admit  it.  And  if  you  o^der  the  occasion  of 
Ward  and  Jones  going  there,  and  the  very 
.words  of  the  converMUon,  you  will  find  that 
Wella  really  confessed,  nothing,  but  only  cor- 
rected Ward's  mistake  by  the  charge  againat 
Jber.  The  newa-naper  bad  mentioned,  that 
Wells  had  confined  the  girl  twenty-eight  days ; 
Ward  had  mistaken  it  for  a  fortnight,  and  Wells 
set  him  right.   The  whole  of  which,  taken  to- 

Sther,  amoufita  to  just  as  much  as  if  WeUs 
d  more  fully  answered,  riz.  You  are  mis- 
taken as  to  time,  for  I  am  charged  with  having 
confined  her  twenty-eight  days. 

Her  answer  to  the  other  question  naturally 
bears  the  same  construction,  <*  You  know  the 
room  very  welK"  What  room  did  he  know? 
That  which  he  had  read  an  account  of,  and  in 
which  the  girl  had  said  she  was  confined. 
.  This  is  the  natural  and  the  only  sensible  ex- 
position of  the  words.  If  Weils  intended  to 
confess  the  crime  she  was  accused  of,  some- 
thing more  would  have  been  said,  explaining 
the  motives  and  design  of  such  an  extraordi- 
nary transaction.  The  same  cariosity,  which 
carried  these  two  witnesses  to  BrideweU,  would 
certainly  have  ui^  them  to  further  quefttons. 
and  the  eame  candour,  which  this  pretended 
confession  supposes  at  this  time  in  Wells,  woold 
'  as  oeriaij^y  have  led  her  tp  explicit  anaweiB. 


If,  on  the  coQtrmry,  Weils  did  act  intend  a 
,  how  infamous  iras  it  in  these  i 


by  a  pretended  mistake  of  a  fortnight  instead 
or  twenty-isight  daya,  to  ensnare  her  into 
an  answer,  wnicb  by  an  equivocal  isterprela* 
tion  should  amount  to  a  confession,  aad  leava 
it  unexplained,  in  order  to  be  furairiied  with 
evidence? 

If  this  was  the  only  scandahms  part  of  the 
defence,  it  would  require  oMre  oberrvatMO  than 
I  shall  trouble  you  to  make. 

To  as  little  purpose  was  the  attempt  by  PmI 
Stevens,  a  publican,  to  prore  the  confcssioa 
of  Mary  Squires  in  Clerkenwell  prison.  Thia 
witness  went  therewith  twoor  three  gentlemeii 
to  see  her,  about  three  or  foor  days  afler  her 
commitment  But  who  these  gentlemen  are, 
or  why  they  do  not  appear  to  support  thia 
man's  evidence,  we  kiiow  not  The  whoia 
confession  amounts  to  no  mora  than  this, 
namely,  "  What  I  am  here  for,  I  am  innocent 
of:"  and  aflerwards  speakiiig  of  being  at 
Well8'9  house, "  I  believe,  whilst  I  waa  theri^ 
Ehxabeth  Canning  was  there."  Thisi  and  this 
alone,  they  call  a  oonfesnon ;  to  procure  which, 
they  treated  he^  with  a  bottle  of  wine.>  Seveii- 
ties  had  been  tried  before  to  no  manner  of 

Eurposcc:  she  had  been  complaining,  that  th^ 
ad  buffeted  her  about,  because  she  was  not 
willing  to  answer  questions.  But  good  words 
and  a  bottle  of  wine  opened  the  M  woman'a 
heart,  and  she  frankly  confessed  to  these  civil 
gentlemen,— What  ?— that  she  was  innocent 
of  the  charge  against  her.  But  she  believed, 
whilst  she  was  there,  Elizabeth  Cannmg  waa 
there.  She  never  said  she  knew,  bat  we  be* 
lieved.  It  is  plain  she  never  saw  her ;  for  if 
she  had  ever  seen  her,  it  could  not  rest  upon 
her  belief.  And  the  whacas  himself  is  sa 
doubtful  cf  the  words  spoken,  that  nothing, 
besides  the  innocence  of  Squires,  and  the  per- 
jury of  Canning,  can  be  eoflecied  from  it  ^ 
firat,  Stevens  wasposittve,  thai  the  wordawere, 
*'  I  believe,  while  I  was  there,  Canniag  was 
there."  Then  the  witness  believes  Ibeae  wera 
the  words— and  then  the  words  were,  *«  To  be 
sore  Canning  was  there,  as  I  believe."  And 
several  times  afterwards  the  witoeas  raried  tlie 
expression,  and  could  never  fix  it. 

What  a  confession  is  here  proved !  A  sfeedfsst 
declaration  of  her  own  innocence,  coupled  with 
a  belief,  touching  a  transactkm,  which,  if  mno- 
cent,  she  must  be  ignorant  of. 

This  poor  woman  was  a  stranger  to  Weill, 
having  never  seen  her  till  the  24th  of  January, 
when  she  came  to  lodge  in  her  house.  Eight 
daya  afler,  she  (with  all  the  people  of  the  house) 
was  apprehended  on  the  accusation  of  CaDaiagg 
that  she  had  been  robbed  and  confined  there- 
Wells  bora  an  infiunous  character  anivemlly  ; 
Canning's  complaint  waift  favoured  by  sevival 
fersons  of  credit  and  reputation  ;  and  therefora 
squires  was  indiuidd  to  believe  the  girl  had 
Jieeo  robbed  by  somebody,  and  that  her  stoiy 
might  be  partly  true.  Bat  her  own  ianocenoa 
she  persisted  in ;— so  there's  ao  end  of  all 
pretence  of  coafei  ' 
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They  mak  etll  wHoesws  to  tmpeMh  the 
tfideooe  of  Natns  aod  bit  wife. 

Nftthtoiel  Crampborde  says,  tbat  so  latdy 
as  last  Friday  fortoigbt,  the  Slst  of  April,  he 
asked  Jaditb  NatnA, '«  How  came  you  to  have 
the  eonseience,  knowing  this  poor,  iniioeetit 
creature  was  at  mother  Wells's,  to  go  aod  be 

2:aiiist  herP"  And  that  Judith  Natos  answer^ 
,  *'  Indeed,  Mr.  Gruraphome,  1  cannot  say 
but  she  really  was  there,  when  we  lodged 

Considering  these  words  as  an  excuse,  in 
answer  to  Crumphom^'s  reproach  for  giving 
evidence  against  Canning,  you  will  have  no 
diflieulty  in  believing  the  very  reverse  of  what 
tbat  #itne8s  intends ;  and  considering  the  time 
of  this  conrersation,  it  kioks  as  if  this  Crump- 
borne  was  tampering  with  the  witness  to  swear 
what  in  truth  she  could  not.  Crumphome  is 
eertain  to  every  word  spoken,  and  indeed  it 
was  Terj  material  be  should  be  so;  for  by 
•trikine  out  the  single  word '  but,'  the  sense 
wouH  oe  entirely  altered,  and  then  the  answer 
would  be  proper  to  the  question.  And  tbat 
CmiAphorne  goes  too  far  in  swearing  to  the 
▼ery  expression,  appears  by  the  next  witoess, 
bis  wife,  wb^  gives  evidence  of  these  words 
noly,  ^  Indeed,  Mr.  Cntmpboroe,  she  really 
was  there,  when  we  lodged  there."  The 
former  part  of  the  words, «'  I  cannot  say  hut," 
k  entirely  left.  out.  So  tbat  it  remains  doubt* 
fnl,  what  were  all,  and  the  particular,  though 
few,  words  made  use  of  upon  this  occasion. 
Yoa  will  therefore  apply  your  attention  to  the 
•obitanoeofthis  conversation,  tbat  Judith  Na- 
tos was  reproached  with  giving  fiilse  evidencei 
and  tbat  she  was  justify iuff  herself. 

Tbat  Natus  and  hb  wife  lay  at  Wells's  dur- 
v^  the  month  of  January,  is  supposed  even  by 
tfais  very  witness.  Now,  I  should  be  glad  to 
know  in  what  part  of  the  bouse  they  lay.  It 
appears,  that  every  other  room  in  the  noose, 
except  the  bay-loft,  was  wholly  occupied  by 
the  rest  of  the  family.  And  if  they  lay  in  the 
bay-loft,  it  could  not  be  while  the  defendant 
was  there,  because  she  swors,  **  she  did  not  see 
a  human  creature  during  all  the  time  of  her 
eoofloement,  but  once  through  a  crack  of  the 


Further,  to  discredit  Foftane  Natos's.evi* 
dence,  one  Jackson  is  called  to  prove  the  pro- 
posal of  a  wager  by  Natos,  at  the  Four  Swans, 
whether  be  had  not  laiq  out  of  Wells's  bouse  a 
■in^  Ui^ht  during  the  month  of  January. 
This  was  intended  to  contradict  Natus,  as  bav  • 
ing,  in  bis  evidence,  denied  proposing  any  such 
wager.  But.  in  reality  Natus  was  so  far  from 
denying  i«,  that  he  himself  gave  an  account  of 
bis  hnviog  bin  out  of  the  house  one  night,  and 
BO  more.  And  bis  wife,  yon  may  remember, 
gave  the  same  account.  This  orcumstanoe, 
no  €Oo6niied  by  the  defendant's  witnc«,  would 
add  credit  to  Natus,  if  he  stood  in  need  of  it. 

The  next  evidence  is  to  the  impeachment  of 
Nalns's  character,  by  three  persons  swearing 
with  soeb  rancour  and  maKoe,  as  is  sufficient 
to  overthwiw  all  pretence  of  credit  ia  theamelves. 


One  of  them,  in  eflect,  says,  be  berievee 
Fortune  Natus  is  so  infamous  a  tellow,  that 
without  the  temptation  of  ioterett,  or  any  pas« 
sion  to  indulge,  out  merely  for  tlie  sake  of  givw 
in^  false  testimony,  and  from  his  propensity  to 
lying,  he  would  perjure  himself  in  a  court  of 
justice. 

But  let  not  boman  natore  bear  the  reproach 
6f  such  a  character. — ^There  cannot  be  vmaniHi 
this  side  hell  so  abandoned  by  bis  Maker,  an 
that  rash  witness  would  have  you  to  think. 
The  earth  has  never  bore  such  a  monster,  as  to 
fall  in  love  with  naked  falsbood.  What  devil 
incarnate  was  ever  heard  of,  who  did  not  in- 
cline to  truth,  till  be  was  warped  by  some  par- 
ticular temptation  to  leave  her  ?  ror  has  not 
the  Author  of  Nature  created  her  lovely  in  thw 
eyes  of  all  mankind  P  Let  any  man  breath- 
tog  ask  his  own  heart,  whether  be  was  ever 
persuaded  to  embrace  a  falsbood,  till  she  waa 
robed  in  the  garb  of  truth  to  deceive  him  P  It 
wouM  be  a  contradiction  in  terms  to  say  other- 
wise. The  witoess,  who  is  capable  of  repre- 
senting Natus  in  such  cokiurs,  mustbecon- 
seious  of  the  troth  of  this  observattoo,  and  feel 
himself  impelled  to  such  a  horrid  misrepresen- 
totion,  either  by  avarice  or  revenge,  or  soma 
passion  which  be  dares  not  avow. 
*  But  see  the  real  character  of  tbi^  Natos,  b^ 
one  who  knows  biro  better.^Mr.  Bell,  hia 
master,  says,  he  has  known  him  very  well  for 
fiften  months  past,  and  that  be  is  bis  servant ; 
—that  be  is  a  very  honest,  civil,  and  indus-^ 
trious  man ;— that  he  never  once  caujg^ht  him 
in  a  lie  in  his  life;— that  he  has  now  eight  ser« 
vants,  and  would  be  glad  to  have  his  tellow. 

The  same  man  may  indeed  have  several  cbn^ 
racters,  as  different  people  are  differently  af-* 
fecled  to  him.  And  periiape  it  would  be  a  good 
general  rule,  to  toke  the  medium  betwixt  th« 
two  extremes  of  any  character  whatever.  But 
.surely  there  never  were  two  such  extremes  aa 
these  concerning  the  same  character  before ; 
and  considering  the  nature  of  the  evidence,  and 
who  are  the  witnesses,  1  may  very  safely  rest 
upon  the  credit  of  Natus's  testimony,  espe- 
cially as  it  has  been  so  well  supporteil  by  many 
other  witnesses,  attesting  such  a  number  of 
circumstances  to  confirm  it 

Another  witness,  Mr.  Metcalf,  was  called  to 
contradict  Mr.  Whiffin,  as  to  tbt*  time  of  hia 
receivbg  the  sign-iron.  But  Metealf's  evi« 
denoe  is  so  very  uncertaTn  and  indeierminatey 
that  it  proves  nothing.  He  swears  to  a  trans- 
actwn  upon  the  8tb  of  January ;  bui  when  ha 
is  called  upon  to  assign  his  reason  for  being 
particular  to  the  day  of  the  month,  all  he  can 
say  is,  tbat  be  keeps  bis  reckoning  by  hia 
clock,  and  is  ignorant  whether  his  account  ia 
according  to  the  Old  Stile,  or  New. 

But  Mr.  Whiffin's  evidence  is  sufficieutljr 
supported  by  several  circumstances,  the  tima 
is  fixed  beyond  all  doubt,  and  there  now  re- 
mains no  stain  upon  his  character. 

Gentlemen,  I  think  I  have  taken  notice  of  all 
the  material  circumstances  on  both  sides,  two 
only  cmptody  which  1  did  not  tooaer  reooUM. 
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Que  !•»  the  defeodanl's  clw^iMT  tb«  bed- 
gown, before  sworn  by  her  to  hjive  been  found 
at  WelU's,  b  the  grate  in  tbe  cbtmoey.  This 
tben  lay,  together  with  tbe  pitcher,  on  a  table 
St  tbe  Mansion-bouse ;  and  sbe  would  ba?e 
Uken  tbesn  both  away ;  but  that  was  objected 
to,  because  they  did  not  belong  to  her,  and  that 
Ibey  might  be  deposited  in  some  pablie  place, 
fiNT  tbe  sake  of  further  discoTeries :  open  this 
^relinquishing  the  pitcher)  she  insisted  on  tak- 
yig  avay  the  bed-gown,  for  **  That  was  her 
notber's." — It  has  been  proved,  that  there  was 
90  grate  in  the  chimney  at  Wells's. 

Xud  I  should  have  added,  to  the  obsenrations 
upon  the  evidence  of  Uie  mother,  who  proved 
(he  definitlant's  band-writing  to  some  papers 
90W  be^re  ^ou,  that  the  innocence  of  the  de- 
fendant having  been  most  cogently  inferred 
firom  her  supposed  simplicity,  and  Mie  having 
keen  represented  as  a  poor,  suly ,  illiterate  crea- 
ture, incapable  of  inventing  such  a  story,  to 
fnrnish  her  advocates  with  so  excellent  an  ar- 
ffument,  she  set  her  mark  to  her  information 
before  Mr.  Fielding,  as  if  unable  to  write  her 
pame ;  which  information  is  also  before  you. 
1  dare  ssy,  it  wss  not  then  imagined  that  this 
Viarks- woman  hsd  received  so  good  an  educa- 
tion. Who  would  have  thought,  upon  reading 
the  pamphlet,  which  that  go<M  magistrate  was 
pleased  to  oblige  tbe  world  with,  containing 
tbe  information  at  large,  with  such  ingenious 
i:emarks  upon  her  stuniditjr ; — who  would  have 
dreamt,  that  this  "  child  in  years,  more  so  in 
understanding,"  was  able  to  write  a  fair,  legible 
liand? 

And  this  mav  serve  as  a  spettmeD  to  shew 
what  mean  artifices  have  been  made  use  of  to 
deceive  aiankind. 

Gentlemen,  tou  have  naw  before  you  tbe 
whole  merits  or  this  cause ;  the  subject  of  uni- 
versal controversy,  which  it  is  hoped  your  ver- 
dict will  put  an  end  to. 

Permit  me,  therefore,  to  remind  you  briefly 
of  what  you  must  necessarily  believe,  in  order 
to  acquit  the  defendant  of  the  charge  against 
ber. 

In  tbe  first  place,  you  must  believe  a  most 
astonishing  stoi^  of  several  incidents,  every 
one  of  which  is  to  the  highest  degree  impro- 
bable. You  most  also  beReve,  that  above  forty 
witnesses  to  the  alibi  of  the  gypsey  are  aU 
gniiiy  of  perjury,  although  there  is  a  greater 
OomlMoation  of  circumstances  to  add  credit  to 
their  evidence,  than  was  ever  before  required 
to  satisfy  a  human  inquiry.  To  this  end,  yon 
must  also  believe,  that  all  these  witnesses  cen- 
apired  to  this  penury,  and  pre-concerted  every 
ovcurostsoce  with  so  much  art  and  contrivance, 
•a  to  defeat  the  possibility  of  detection  upon  a 
aeparate  examination  ;  and  all  this  you  are  to 
aoppoee,  although  the  evidence  to  contradict 
(hem  is  infinitely  less  elear,  leas  certain,  and 
less  conclusive. 

But  if,  notwithstanding,  you  can  prevail 
t^KMi  yourselves  to  suppose  Mary  Squires  to 
bave  been  at  Enfield,  when  we  psoved  her  else- 
'Whtsey  or  (whichia  athvd  lo  ioppoee)  tbat 


tbe  defandimt  mistook  her  for  |Aelher»  yoa 
have  yet  more  difficulties  to  reoeneile.  Feo 
you  must  liirtber  supnose,  either  that  Mr. 
Alderman  Cbitty,  Mr.  Nash,  Hague,  AldridgOf 
together  with  manv  of  tbe  deMudant^i  ova 
witnesses  to  severJ  circumstances,  are  abeo* 
lutely  peQured ;  or  else  you  must  yield  your 
assent  to  a  new  train  of  events,  as  oiany  and  as 
wonderful  as  those  in  the  defendant's  story. 

You  must,  moreover,  believe  all  the  ten  wit« 
nesses,  confirming  Natus's  evidence,  likewise 
guilty  of  perjury ;  althouj|;h  no  attempt  baa 
been  made  to  disprove  their  leatimony,  ezoepl 
only  (what  I  hope  is  sufficiently  answorad) 
with  respocA  to  Natus  himself,  and  also  ta  to 
the  time  of  Wbiffin*s  buving  the  sign-iron. 

And  upon  what  founjstion  are  you  to  aup» 
pose  all  this  P— Upon  the  credit  of  Elizabelb 
Canning,  proved  to  be  self-contradieted  10  00 
less  than  three  instsnces,  relative  to  a  lingto 
foct ;  or,  upon  the  evidence  of  her  witnesseui 
who  have  given  no  answer  to  the  chaige.  Fot 
it  is  observable,  that  not  one  of  tbe  vritnesses  for 
tbe  crown,  except  to  the  alibi  of  Sqairaa,  is 
contradicted  by  those  for  the  defendant ;  and 
yet,  if  their  ovklance  be  true,  she  most  bo 
guilty. 

These,  gefOlemeo,  are  tbe  remarks  eeourrinjy 
to  me  upon  tbe  various  eircumstances  in  tbio 
very  long  trial.  Many  of  them  may,  perbap, 
have  bc^  uanooesssry  or  improoer,  wbdst 
some,  which  I  may  have  omitted,  should  have 
been  enforced ;  but  whatever  errors  are  impa-* 
table  to  me  in  tbe  course  of  this  proaecotioo,  f 
solemnly  protest,  tbst  the  misrstating  or  ohs^ 
applj^ing  any  facts  has  been  eutirely  foreign  to 
my  intention  tbroogbout  tbe  cause;  in  tbo 
merits  of  which  I  have  at  no  time  been  en- 
g^;ed,  otherwise  than,  as  I  conceived,  the  dut^ 
of  my  profession  directed  me :  and  tbia  duty 
1  have  disoharged  to  the  best  of  my  abilities. 

Mr.  ^arei.  I  only  beg  leave  to  meotioo  ooo 
thing.  There  has  been  one  reason  atteoipled 
to  be  given,  why  a  very  material  witness  b  nal 
produced,  the  want  of  which  witness  is  at* 
tended  with  the  utmost  inconvenieocy  to  tbo 

Crisoner  at  the  bar ;  that  is,  Virtue  Hall :  hf 
er  not  being  called  w^  can  give  no  evideooo 
reUtive  to  her;  that  is  ss  to  what  sbe  baa 
said,  and  the  means  used  in  her  reoaota- 
tion.  Mr.  Davy  has  given  this  as  a  rs** 
sen,  because  she  is  not  in  law  a  witneas;  but 
I  beg  leave  to  say,  that  according  to  aU  tbo 
cases,  and  common  practice  every  day,  sbe  is  a 
witness;  it  only  goes  to  her  credit,  and  tbat 
goes  to  the  jury.  You  know  the  caie  of  Cait* 
Wright  at  Hertford  ;  he  confosssd  he  had  por* 
jured  himself  in  four  or  five  diiereot  ooovta. 
I  shouki  be  ^  if  the  Court  woukl  deliver  tbeir 
opinions  00  it. 

Mr.  Baron  Legge,  1  believe  witnssats  kxtm 
very  often  been  caUed,that  have  deelared  thra 
bave  been  peijured  in  other  instancea ;  batl 
will  never  admit  or  suffer  a  person,  tbatwfll 
say  they  have  been  peijured  in  aaotbor  aftdi^ 
aadlkMwitbiforrtbsy  woroaantfiK.  Wb«i 
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titf  swMnirtftlcuiBQtteU;  but  thai  shft  hf* 
swore  false  onoe,  I  oiiHit  icnov. 

BIr.  tUtn»*  Iv  the  case  oi'  eoboroatiaB  of 
perjary  they  are  aJmkted  every  ^lay. 

lir.  Baren  X€^e.  They  ace  admitted;  but 
it  ma  ao  moob  to  tlieir  credit. 

Mr.  Ree^tder.  I  remember,  that  io  the  trial 
ef  Titoa  Gates,  bird  cbi^f- justice  Jefferys 
voold  bafie  bees  glad  lo  We  banged  him,  but 
would  oot«Q£^  a  |ierjared  penon  to  be  exa- 
niaed  agajoat  him.  What  must  socb  set  of 
walDeHea.awear?  Why,  they  most  aet  out  iu 
nviag  tliey  have  been  perjured  before.  Then 
What  je  the  coDaequeDoe,  but  that  they  mual 
destroy  their  owo  credit 

Mr.  fieroo  Legge.   When  a  witness  stands 

ip,  and  lella  ua  she  has  once^swore  faJse,  wiiat 

redit  can  be  giTen4o  her  tealimoov  ?* 

Mr.  Davy,    I  have  known  auoh  wi 


ie :  the  jury  have  a 
light  to  call  and  examine  bar,  but  I  have  no 
v^t  to  call  lier,  neitber  haa  the  defimdanl. 

Mr.  Recardtr.  Gentlemen  of  the  jory,  Elif 
tibeth  Canning,  the  prisoner  at  the  bnr,atands 
ia4icted  for  perjnrjr,  ia  swearing  that  Mary 
&i|oires-^8ee  t^  indittlmeDt,  the  perjury  aar 
K^ned,  and  the  avermeat  mentioned  before  in 
tbii  Trial].-— BHt  as  this  is  a  trial  of  unusual 
IsagthfOnd  mf  gwat  expectation,  I  shall  state 
tbs  efiienca  in  the  clearest  man 


in  the  clearest  fnanner  I  have  been 
ayeto  ooUeot  it ;  and  ii;  ia  the  stating  the  na* 
vera!  Am^  nrfaiufa  have  bean  laid  before  you« 
daring  the  ooucse  of  this  )aBg  prooeedin^i  I 
sbonid  aneidentally  disclose  my  own  optnionr 
I  must  desire  that  it  may  have  no  weight,  or 
I  the  leaat  Impieasion  on  yon,  io  deter- 
jroor  venhct,  otherwise  than  aa  the 
^  tof  tbeovidenoejoatifieait.  As  this  in- 
dictoaent  is  liNinded  upon  the  evidence  given 
by  Eltxabeth  Canning  against  Mary  Squirea, 
an  whoae  teatuneny  ahe  waa  capitally  convicted, 
Thomas  Gnmey,  the  short- hand  writer,  is  call- 
ed, who  saya,  that  upon  the  IKd  day  of  Febru« 
try,  Mary  Squirea  was  tried  in  thb  court ;  and 
npoa  that  trial,  Elisabeth  Canning  awore, 
**  That  on  the  Ist  day  of  January,  in  the  year 
1753,  she  had  been  at  8ultpetre4iank  to  see  her 
uade  and  aunt,  aad  Stayed  there  till  about 
mae  at  night ;— 4bat  her  uncle  and  aunt  came 
with  her  tii  Aldgate,  when  they  parted ;— that 
■be  was  then  aione,  and  so  came  down  Hounds 
ditch,  and  over  Moorfields  by  Bedlam-wall, 
where  two  Inaty  men, -both  in  great  ooata,  laid 
baU  of  her,  and  took  half  a  guinea  in  a  bttle 
ben  ant  ef  her  pocket,  and  three  ahillinga  that 


oose;  tnat  they  aAerwards  tied  her 
behind  ber,  and  dragged  her  to  WeUs's 
■oose  at  Eniold-Waah,  where  they  arrived 
•boat  four  o'clock  m  the  morning ;  that  ahe 
taw  there  the  said  gypoev  woman  Squires  sit- 
■g  in  a  chair,  who  took  her  by  the  hand,  and 
wed  her  if  ahe  eheae  to  go  tlisiff  way,  saying, 

^  *  But  scnthe  Koto  to  thai  decision  of  Jel^ 
in  Qatea'oCaaa^  ?oLlO»^  UU,  m  cited 


that  if  she  did,  ahe  should  kaie  fine  4dothea; 
but  she  refuaing,  Mary  Squirea  tlien  took  n 
knife  out  of  a  dresser- drawer,  and  cut  the 
lace  of  her  atays,  and  took  them  fi^m  hv ; 
— ^that  Mary  Squires  gave  her  a  slap  on  the 
&ce,  and  pushed  ber  up  stairs  out  of  thekitchen 
into  a  room  called  the  bay  loft,  and  sknt  tba 
door  and  threatened  her,  if  she  stirred  or  moved» 
to  cut  her  throat;— that  when  day -light  ap« 
peered,  she  cojuld  see  in  the  room  a  hUik 
pitcher,  not  quite  full  of  water,  about  twenty* 
tour  pieces  of  bread,  a  fire«place,  anil  a  grate  3 
that  she  cootiaued  there  a  month  by  the  weeks, 
all  hot  a  few  hours ; — that  she  broke  down  n 
board  that  was  nailed  up  at  the  inside  of  the 
window,  and  got  out  on  Mondav  the  S9th  of 
January,  about  four  o'clock  in  the  afternoon  ; 
thatebe  took  out  of  the  grate  in  the  chimney 
an  old  sort  of  a  bed-gown  and  handkerchid^ 
which  she  tied  over  her  head  instead  of  a  cap» 
and  got  10  ber  mother's  house  in  Aldermanbury, 
ahout  a  quarter  after  ten  o'clock  at  night." 

In  ord«r,  therefore,  to  prove  that  the  evi« 
donee  she  then  gave  was  false,  a  great  number 
of  witnesses  have  been  nailed  to  nrove  Mary 

auires  at  a  diierent  places  at  the  time  om 
lich  Elisabeth  Canniug  haa  sworn  to  hov 
robbing  her  at  Wells's  at  Enfield- Wash. 

The  first  oi'  these  wimesses  is  Esther  Hop^ 
kins,  wlio  says,  that  ahe  keeps  a  fmbliQ  houan 
at  ^nth- Parrot,  which  is  some  miles  beyond 
Abbetsbury  in  Doraetshtfo ;  ia  positive  she  saw 
Mary  Squires,  her  eon  and  daughter,  at  bet 
hottse,  on  the  OIHh  of  December  1763  s  thai 
they  lodged  at  her  house  that  night ;  the  reaao« 
of  her  remembering  it. is,  that  two  gentlemen 
that  day  had  been  them,  who  left  their  reckon- 
ing unpaid ;  that  Mary  Squires,  her  aon  and 
daughter,  went  awmr  next  rooming;  ia  partis 
cuUrly  poeitive  to  Mary  Squirea,  bavii^  never 
seen  such  another  remarkable  woman;  that 
she  is  more  positive  to  the  aon  than  to  tbn 
daughter,  for  be  bad  a  bag  which  he  canriad 
under  his  arm.    They  all  travelled  on  foot. 

The  next  witness  was  AUoe  Famham,  who 
livea  at  Winvard's  Qip,  ten  miles  beyond  Ah* 
botabury.  She  says,  that  she  aaw  Mary 
Squires  at  Winyard's  Gap,  about  eight  or  nino 
o'clock,  on  the  Saturday  morning  next  after 
new  Christmaa,  with  her  aon  and  daoghter; 
the  reason  of  her  being  so  positive  to  Mary 
Squirea  ia,  that  having  seen  the  picture  of  mo* 
ther  Shipton,  she  thought  ahe  resembled  thai 
picture.  They  all  stayed  about  an  hour  at  her 
bouse,  and  had  a  quart  of  beer,  and  somebfea4 
and  cheeee,  and  when  they  parted  with  her 
aaid,  that  they  would  coB»e  and  aee  her  again 
at  oMChriatmaa;  that  they  all  wenttowaida 
Abboisbury,  which  is  ten  or  eleven  miles  from 
Winyard'a  Gap ;  that  she  had  aeon  them  cooso 
into  South- Parrot  the  day  before,  and  aeeing 
they  were  gypeiea,  her  mother  asked,  if  she 
waa  not  frightened.  This  she  remembera  waa 
Saturday,  beoanse  ahe  had  a  mind 


on  a 


have  gone  that  day  to  Crookhome  markd  la 
buy  aome  thmgaagainslold  Christmaa^  bat  her 
wUMikthergo,   ShaMvakog 
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UDder  the  ton's  arm,  and  the  dtnghter  dretsed 
▼ery  neat  in  a  white  holland  gown.  Has 
neter  seen  them  since ;  but  is  very  positive  to 
them.  That  they  had  a  mng  of  beer,  and  paid 
for  it. 

The  next  witness,  who  undertakes  to  pVove 
the  whole  journey  to  Enfield- Wash,  is  George 
Squirei,  who  is  son  to  Mary  Squires,  who  says, 
he  was  at  Sonth-Parrot  on  Friday  next  after 
new  Christmas-day,  and  they  put  up  at  the 
Red  Lion  there,  and  stayed  on^e  night  only : 
that  (tbey  set  out  from  Newington  near  Sooth- 
wark  about  seven  or  eight  weeks  before 
Michaelmas  preceding)  from  South*  Parrot 
they  all  went  to  Wtnvard*s  Gap,  and  then  to 
litton :  that  they  lay  there  upon  Saturday,  and 
he  left  his  mother  and  sister  there,  and  went  to 
Abbotsbnry  on  Sunday,  to  see  some  friends  he 
had  there,  and  particularly  to  see  WilKam 
Clarke :  that  he  and  Clarke  went  to  littou  for 
his  mother  and  sister  the  Monday  following, 
and  at  Litton  the  sister,  Clarke,  and  he,  dined 
together  ;  his  mother  being  gone  towards  Ab- 
hotsbury  to  see  for  Clarke  and  him  ;  but  upon 
her  return  dined  with  them.  After  dinner 
they  all  set  out  for  Abbotsbnry,  and  arrived 
there  upon  the  Monday  night,  Being  the  1st  of 
January,  and  lay  there,  at  the  sign  of  the  Ship, 
at  one  Gibbons's;  they  danced  till  twelve 
o^doek  at  night,  and  several  people  were  with 
them.  His  partner  was  Gibbooa*s  sister,  and 
having  been  at  Abbotsbory  before,  he  knew  se- 
veral there.  Clarke  danced  with  his  si^r ; 
and  that  his  mother,  his  sister,  and  bimaelf, 
aUyed  at  Abbotsbury  from  the  1st  to  the  9th  of 
January.  That  the  1st  of  January  being  a 
wet  day,  one  Andrew  Wake,  who  was  then  an 
«xciseman  at  Abbotsbury,  borrowed  his  great- 
eoal  of  bim,  in  order  to  make  his  survey. 
That  on  Tuesday  the  9th  of  January,  bis  mo- 
ther and  sister  and  himself  left  Abbotsbury : 
Clarke  went  with  them  to  a  place  called  Por- 
tersbam,  abo«t  a  mile  and  a  half  from  Abbots- 
hury.  The  next  day  they  went  to  Ridgway, 
about  five  or  six  miles  from  Abbotsbnry. 
Clarke  and  he  lay  together,  and  lay  there  at 
the  sign  of  the  Shin,  at  one  Bewley's»  where 
there  happened  to  be  a  horse  which  had  just 
died ;  and  his  money  being  short,  he  left  a 
piece  of  nankeen  for  his  reckoning,  his  mother 
and  sister  being  then  with  him.  From  thence, 
on  Thursday  the  11th,  they  all  went  to  Dor- 
chester, and  there  they  had  an  account  of  his 
sister  Mary 's  iiloess,  and  then  they  determined 
to*  hasten  to  her;  and  the  waters  being  very 
much  out,  he  carried  his  mother  upon  his  hack, 
and  a  mUler  took  bis  sister  on  a  horse  behind 
bim  through  the  water.  They  travelled  on 
foot  almost  tbe  whole  night,  and  arrived  at  a 
village  called  Chettle,  which  is  four  miles  be- 
yond Blandford,  and  on  tbe  Saturday  following 
they  all  lay  at  Martin  in  a  bam  betonging  to 
farmer  Thane.  On  the  Sunday  after  they  all 
went  to  Coombe,  and  lay  there  at  one  Greville's, 
the  sign  of  the  Lamb,  who  is  sinoe  dead.  On 
the  Monday  following  he  does  not  recollect 
where  they  lay,  neither  oaa  bo  rcooUcct  where 
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they  ail  bytill  his  arriTal  at  Basingstoke,  and 
when  they  got  there,  tbey  put  opattbe  Spread- 
Eagle,  wbm  the  woman  of  the  house,  at  bis 
sister's  reqogrt,  wrote  a  letter  to  Clarke  at  Ab^ 
botsbory.  They  lay  that  night  at  a  iphu» 
called  Old  Baysing  (their  usual  way  or  tia- 
veUing  being  about  ten  miles  a  day).  From 
thence  they  went  to  Ba|phol«  and  lay  at  the 
sign  of  the  Greyhound  there ;  and  from  thence 
to  Brentford,  where  they  all  aniTed  and  lay 
thereupon  the  Saturday;  and  on  the  Sunday 
he  went  to  London  to  see  his  sister  Mary,  and 
on  the  Monday  he  brought  her  to  Brentford  to 
one  Mrs«  Edwards's,  where  dwy  all  stayed  till 
Tuesday,  and  on  Tuesday  they  all  went  to  the 
sign  of  tile  Seven  Sisters  at  a  green  near  Tot* 
tenham,  aud^n  Wednesday  tbey  all  arrived  at 
Mrs.  Wells's  at  Enfield,  whom  heneirer  saw 
befi»re,  but  was  recommended  there.  That  be- 
fore they  went  to  Mrs.  Wells's,  they  called  at 
another  house,  where  they  were  recommended 
toahouseatChesbuHt;  hot  that  bemg  too  far« 
they  went  to  Wells's,  where  he  left  his  mother 
and  sisters.  That  m  two  or  three  days  after  he 
went  to  London  to  reoeiTe  some  money,  and 


returned  next  day,  and  fonnd  his  mother  and 
sistifrs  at  Wells's.  His  mother  and  sisters  lay 
in- the  room  over  the  parlour,  and  be  lay  in  a 
little  room  frondng  the  staws,  and  Walb,  her 
daughter,  and  Virtue  Hall,  lay  in  a  rjom  oa 
the  left  hand,  and  one  Fortune  Natua  and  his 
wife  lay  in  a  room  some  few  stepaoiit  of  tho 
kitchen.  That,  during  the  time  tbey  were  at 
Wells's,  they  bought  their  chandleqr  ware  of 
one  Lamey,  and  it  being  herring  tinse,  they 
lived  very  much  upon  herrings,  which  they 
bought  of  an  old  man  who  carried  them  about 
to  sell.  That,  during  the  whole  time  he  was 
at  Wells's,  he  never  saw  the  prisoner  Canmng^ 
neither  had  he  ever  seen  her  before  his  mother 
was  arrested,  which  was  on  Thursday  the  Isl 
of  February.  Upon  his  cross  examination  he 
says,  that  be  cannot  recollect  where  be  was 
tbe  Christmas  before  he  set  out  towards  Dor- 
setshire, neither  cdb  he  recollect  the  several 
particular  places  through  which  he  travelled, 
except  Lewes  and  Salisbury,  and  some  other 
principal  towns  in  the  west  of  England.  He 
gives  an  account  of  the  whole  |oomey  from 
South-Parrot  to  EnfieM,  except  four  days, 
which  is  from  their  arrival  at  Coombe  tiD  they 
got  to  Basingstoke. 

Then,  to  confirm  the  aoeonnt  which  George 
Squires  has  given,  they  call  a  great  many  wit* 
nesses.  The  first  ia  John  Fry,  who  ia  a  tiler 
and  plaisterer,  and  Kvea  at  Litton  in  Dorael- 
shire.  He  says,  that  he  saw  a  gypsey  the  80th 
of  December  at  one  James  Hawkins's,  apnblie 
house ;  that  it  was  on  a  Saturday.  He  re- 
membera  it,  because  it  was  New  Chrislmsa 
Ume,  and  the  Monday  follovring  waa  New- 
year's  day.  Is  very  positive  both  to  Maiy 
Sauires,  hdr  son,  and  her  daughter.  Tbe  part 
of  tbe  house  he  saw  them  in  was  the  kitcfaea, 
and  has  known  Mar^  Squtrsa  for  SO  yeara. 

Francis  Gladman  is  called  nsBrt.  Haiasiira 
that  he  saw  Mary  Squires,  her  aon  aad 
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dtoffbler,  at  litton,  in  the  morninff  of  the  1st 
ofilMttftryv  for  he  ihaTed  George  Squhet  the 
SuodftT  before.  He  rememben  the  dajr  par- 
ticolany,  because  be  was  one  of  the  rioffers 
who  raog-iD  the  New-year.  That  Mary 
8qoim  was  asked  whether  she  could  tell  for- 
tunes, and  she  said,  No.  *  Then  he  asked  her, 
whether  she  could  speak  Spanish  or  French  P 
who  answered,  she  could  not.  The  next  wit* 
nessis 

James  Angel,  who  says,  that  he  saw  Mary 
Squires  and  b€fr  daughter  at  Hawkins's  at  Lit- 
ton on  the  3 1st  day  of  ]>eceinber :  but  he  did 
not  see  George  Squires,  because  he  was  gone 
toAbbotsbnry.  He  remembers  it,  because  the 
Monday  following  he  was  called  to  ring-in  the 
New-year.  He  did  not  see  Mary  Squires  in 
the  etening,  because  she  was  gone  to  Abbots- 
boiy,  which  was  three  miles  from  Litton.  The 
next  witness  is 

James  Qawkins,  who  remembers  that  Mary 
Squires,  her  son  and  daughter,  oame  Co  his 
house  at  Litton  on  Saturday  the  30th  of  De- 
cember, and  they  stayed  there  all  Sunday,- ex- 
ee|it  George,  who  went  to  Abhotsbury  on  the 
Sunday ;  and  that  George  Squires  and  William 
Clarke  returned  from  Abbotsbury  about  ten  or 
eleven  o'clock  on  Monday  morning ;  and  after 
they  had  dined,  they  all  set  out  for  Abbotsbury 
about  two  o'clock  the  same  day. 

William  Clarke  is  called  next,  who  lifes  at 
Abbotsbury,  and  is  very  well  acquainted  with 
Mary  Squires,  her  son  and  ilaug hter.  He  says, 
that  George  Squires  came  to  him  at  Abbots- 
|l»Diy  on  &iiBjiay  the  Slst  of  December ;  he 
stayed  with  him  there  till  Monday  morning. 
That  he  aakcd  Geor|;e  after  his  suiter  Lucy, 
who  told  him,  that  bis  mother  and  she  were  at 
Litton.  That  they  both  together  went  to  Litton 
next  morning,  where  they  arrived  about  three 
o'clock.  Mary  Squires  was  not  there  upon 
fbeir  first  anrival,  because  she  went  towards 
Abbotsbury  to  meet  her  son  George.  That 
npon  her  coming  hack  to  Litton,  they  all 
dmed  together  n^n  a  boiled  fowl,  and  aAer 
dinaer  be  went  with  them  to  Abbotsbury,  and 
h  being  the  1st  of  January,  they  had  a  dance 
at  Gibbons's,  the  si^  of  the  Ship  there.  That 
Lucy  Squires  was  his  partner,  and  one  Arnold 
plavcd  on  the  music.  Is  very  sure,  that 
both  Mary  Squires,  her  son  and  daughter, 
were  at  Abboisbnry  npon  that  day,  and  is  as 
Sttre  that  thev  all  continued  there  till  Tuesday 
the  9th  of  January,  for  he  saw  them  there 
every  day ;  and  upon. that  Tuesdav  he  set  out 
with  them  on  their  journey,  and  went  with 
them  to  Portersham,  and  then  to  Ridgway, 
where  he  left  them  at  one  Bewley 's  nouse 
there.  That  they  bad  beef-steaks  for  their 
supper,  and  when  be  parted  with  them,  George 
borrowed  six  shillings  of  hida.  That  he,  the- 
witness,  desired  Lwnr  to  write  to  him,  and  told 
her  bow  to  direct  to  him.  That  he  has  known 
Mary  Squirea,  her  son  and  daughter,  four 
years. 

The  next  is  John  Gibbons,  who  keeps  the 
•ignoftbeOUl  Ship  at  Abbotsbury;    He  says,. 


he  knows  Mary  Squves,  her  son  and  daughter . 
Has  known  Mary  Squires  for  three  years.  Is 
▼ery  positiFc  they  were  all  at  his  house  the  Ist 
of  January,  1753,  in  the  evening,  dancing. 
That  Georve  danced  with  his  sister,  Lucy  with 
Gierke.  That  they  all  stayed  at  hi.8  house  from 
that  time  till  Tuesday  the  9th  of  January ;  and 
remembers,  that  while  they  were  there,  the 
exciseman  borrowed  George's  great  coat  to  go 
his  rounds.  That  they  and  Clarke  went  away 
together  on.Tuesday  the  9th  of  January.  He 
was  a  witness  at  the  trial  of  Mary  Squires,  hut 
doth  not  remember  -be  was  asked  about  the 
dancing  on  the  1st  of  Januarr. 

Geoive  Clements  is  called  next,  who  coo* 
firms  what  the  other  witnesses  have  sworn, 
about  the  dancing  at  Gibbons's,  in  every  cir* 
cumstance. '  That  he  saw  Mary  Squires,  her 
son  and  daughter,  at  Abbotsbury,  the  Sd  and 
3d  oy  anuary .  The  Sunday  following  be  dined 
with  them  at  Gibbons's.  That  Clarke  and  they 
set  out  together  the  Tuesdav  following.  That 
he  knows  them  all  very  well,  remembers  Mary 
Squires  many  years.    The  next  is 

Melcbiseciech  Arnold,  who  is  a  blacksmitbi 
and  lives  at  Abbotabury.  He  saw  Mary  Squires, 
her  son  and  daughter,  at  Abbotsbury  the  Itt  of 
January,  at  the  Old  Ship  there.  Remembers 
the  dancing  that  night,  and  played  on  the' fid- 
dle. That  Clarke  was  Lucy^s  partner,  and 
George  was  Mary  Gibbons's  partner.  That  he 
saw  them  all  several  times  during  the  week 
they  were  there,  and  remembers  all  the  several 
circumstances  mentioned  by  the  other  wit- 
nesses. 

John  Ford  is  cslled  next,  who  is  a  carpenteri 
and  lives  at  Abbotsbury  ;  is  uncle  to  Gibbons, 
who  keeps  the  Old  Ship,  which  is  the  Excise* 
office ;  saw  Mary  Squires,  her  son  and  daugh- 
ter, there  every  day  during  their  stay  there^ 
which  was  from  the  1st  of  January  to  the  9th ; 
knows  Mary  Squires  as  well  as  his  own  mo* 
ther ;  that  he  sells  bread,  and  they  bought 
their  bread  of  him  during  the  whole  time  they 
stayed.    The  next  is 

Daniel  Wallace,  who  is  a  mercer  at  Abbots- 
hury.  He  is  very  positive  that  he  saw  Mary 
Squires,  her  son  and  daughter,  at  Abbotsbury 
'  00  Sunday  the  7th  of  January,  and  that  George 
Squires  bought  sugar  of  him ;  that  seeing  Mary 
Squires  on  the  day  of  h'ls  having  bought  a  new 
jack,  she  asked  bmi  to  dine  with  her  that  day; 
Then  they  call 

Hugh  Bond,  who  is  a  schoolmaster  at  A|^- 
botshury,  who  says,  that  on  the  31st  of  De* 
.cerober,  being  holiday-time,  he  went  to  see  his 
wife,  wim  was  ill  in  Deronshire,  and  he  re* 
turned  to  Abbotsbury  on  Monday  the  8th  of 
January.  That  he  lodged  at  the  Old  Ship.  Is 
very  positive  that  he  saw  Mary  Squires,  let 
son  and  daughter,  there  that  night,  and  saw 
them  there  next  morning,  the  9th  of  January. 
That  he  had  some  conversation  with  George 
Squires,  along  with  one  Wake  an  excisenuui, 
who  officiated  for.  one  Ward  an  exciseman, 
who  was  then  sick ;  and  Wake  lay  at  the  Shi^ 
in  the  same  be^  where  Ward  used  to  lie,  and  ' 
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that  George  SaoirM  lay  io  another  bed  io  the 
•ame  room.    Tneo 

John  Bailey  it  called,  who  it  a  carpeoter  at 
AbboUbary.'  He  taya,  he  baa  kwiwn  Mary 
Sqoirea  tea  or  fifteen  yeara,  and  baa  known 
Geofffe  and  Lucy  three  yeart.  It  Tery  posi- 
tive that  be  taw  them  all  at  the  Old  Ship  there 
on  Monday  tbe  Itt  of  January ;  that  they  oon-> 
tinned  there  froao  that  time  till  Tuetday  the 
9th  ;  and  that  he  ahaved  Geoii{ie  twice  within 
that  time,  and  remembert  it  particularly  by  bit 
brotber't  totting  out  on  tbe  Itt  of  January  for 
Bristol,  in  order  to  go  to  aen.    The  next  it 

Tbomat  Anton,  who  liToe  at  Abbotabory. 
He  bat  known  Mary  S(|oirea,  her  ton  and 
daughter,  about  four  yeara,  and  it  very  sure  be 
■aw  them'atthe  Old  Ship  there  on  Friday  tbe 
Stb  of  January,  and  it  snre  they  are  tbe  aame 
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pertona 
Clarke 


na  he  had  teen  four  yeara  bcibre;  that 
te  waa  with  them,  and  it  ' 


waa  reported 
timt  Clarke  and  Lney  were  aweethearts.  Hiett 
tbevcall 

John  Hawkina,  who  is  a  weaver  at  Abbots* 
bury,  who  remembert  seeing  Mary  Squiret, 
her  ton  and  daughter,  at  Abbotabury  tbe  Itt  of 
January  at  Gibbont's  ;  it  certain  that  they  all 
eontinued  there  from  the  Itt  to  the  9th  of  Ja- 
nuary, having  teen  them  every  day ;  and  he 
particularly  remembert  tbe  dancing,  and  Ar- 
nokl's  phiying  on  the  fiddle.    Then 

Andrew  Wake  tbe  ezciteman  it  called  (who 
ia  mentiobed  by  tone  of  the  former  witnesses.) 
He  say  t,  that  be  waa  ordered  to  officiate  at  es- 
oiieman  at  Abbotabury  during  tbe  illness  of  one 
Ward,  who  was  taken  sick  there.  That  he 
went  to  Abbotabbry  on  Sunday  the  Slst  of 
becember,  to  Qibbons't,  tbe  sign  of  the  Ship, 
which  it  the  excite  office;  waa  in  company 
,  with  Geoige  and  Lucy  Sqvhes,  and  Clarke,  at 
that  hooae,  and  on  tliat  day ;  and  that  George 
and  he  lay  in  the  tame  room ;  and^bat  be  saw 
Mary  Sqnires,  was  in  company  wHb  her  and 
Lucy,  and  in  tbe  aame  boute,  on  the  Wednea^ 
day  following.  He  alao  remembert  the  danc- 
ing at  Gtbbons'son  the  Itt  of  January,  and  that 
Geoige  and  Lacy  and  Chtrke  danced  thereon 
that  evening,  and  pattteuhirly  remembert  that 
Arnold  played  on  the* fiddle;  and  he  being  a 
dealer  in  cyder,  he  surveyed  him ;  and  this 
witness  being  at  that  time  out  of  onler,  he  bor- 
rowed a  great  coat  of  George ;  and  that  Mary 
ISiittirea  oidered  aottething  for  him  to  Uke^ 
and  says,  that  he  left  the  excite^books  with 
Ward,  when  he  went  away  lh>m  Abbotabury, 
which  waa  on  the  14th  of  January.  He  then 
Veferi  to  those  books,  and  swears  to  the  entries 
and  the  journal.  Says,  that  when  he  went  to 
bed  at  Abbotabury,  he  always  went  to  his  own 
room  through  that  where  Mary  Squires  and 
Lacy  lay,  and  that  he  generally  saw  them 
every  night  during  bia  atay  there.  He  afWr- 
wnrda  went  to  Dorchester,  where  he  saw  in  the 
Mewn  mn  acooount  of  Elieabeth  Canniug's 
being  robbed  by  Mary  Squires  on  the  Ist  of 
January,  and  that  she  was  found  guilty ;  and 
that  be  then  immediately  said,  she  could  not 
bo4hc  womaai  beeaose  he  saw  her  on  that  day 
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at  Abbotabury.  He  then  went  to  Lewtt^  mli 
there  he  received  the  commissionera  of  excise 
orders  to  attend  the  then  lord  mayor  in  Lon- 
don ;  and  opon  bia  airival  there  he  went  to 
Mary  Squires  then  in  Newgate,  who  imme- 
diately knew  him,  and  secnwd  reioieed  to  ae* 
him,  aud  pot  him  in  romd  of  all  the  several 
circumstances  before  mentioned  ;  and  oon<> 
cloden  with  saying,  that  abe  ia  tbe  aan 
that  he  saw  at  Abbotabury  at  the  time  he  I 
wwdn  to.    The  next  ia 

Francis  Aldbnrougb,  (who  is  pmdooed  t6 
confinn  the  evidence  of  tbe  laat  witneas,  with 
reepeet  to  the  entries  in  the  books  retnned  to 
the  eBcin0>4iffice  by  the  excise-officers  oat  of  tbe 
eonsftry)  and  he  prodooea  tbe  hooka,  by  which 
it  appears  that  the  last  witness  Andrtsw  Wake 
offidaled  for  John  Ward  (who  waa  ill)  during 
that  timie  of  wirioh  Wake  baa  given  yon  an 
account.    Tbe  next  witnesses  are 

William  Hainec,  and  John  Haines  hia  aon, 
who  both  prove,  that  Mary  Squires,  her  aan 
and  dhnghter,  were  alt  at  POrtershara'(wtiiA 
ia  a  few  milea  oif  Abbotabury)  on  the  9th  of 
January,  and  that  William  Clarke  waa  with 
them,  and  that  they  lodged  at  the  sign  of  the 
Chequer  there:  that  be  invited  them  to  bia 
hooae,  which  they  refusing,  he  and  one  Chip« 
maal,  wtio  was  with  him,  went  to  them  at  tha 
Chequer:  that  tbe  reason  of  titefotber'ebeingaa 
cerUin  of  the  day  of  the  month  is,  because  he 
wentta  Abbotabury  the  day  before,  which  was 
the  8th.  He  is  very  potitive  to  Mary  t^otres, 
and  has  known  her  for  thhty  yeart.— The  son 
confirms  tbetestimony  of  his  fother,  in-nmem- 
bering  them  at  Portersham,  and  rememtof 
atao  bis  aeeing  Mary  Sqoirea  at  Ahbotabary  od 
the  0th  of  January,  and  that  it  was  wet  wea* 
tber.  From  Portersham  they  went  to  RMgfa- 
way,  which  is  four  or  five  miles  from  Pbrier* 
sitam.    Tb  prove  their  arrital  at  itnlgway, 

Francis  Bewley  is  called,  who  keeps  n'pnblie 
house  there,  Who  swears,  that  he  saw  this  fiiv 
mily  at  Ridgway  on  Wednesday  the  10th  of 
Januaryi  abont  ten  or  eleven  o'chick  in  the 
morning;  that  they  had  beef -steaks  there; 
that  he  remembers  a  woman  whose  lione  died 
there ;  that  he  supplied  her  with  another  in  iti 
place,  and'  rememtMrs  this  particuhir  drcmnl 
iBtaace  of  the  home  befng  drawn  out  of  tbe 
stable  to  be  skinned,  and  that  at  that  tini4 
Mary  Souires  came  into*  the  yard,  and  it  was  m 
remarkable  wet  day';  that  Clarke  baigained 
with  a  tumip-«ian  for  a  horse  to  carry* him  back 
to  Abbotaburv.  Remembei*  that  Mary  Squim 
and  her  family  being  short  of  money,  desired 
he  would  Uke  a  waistcoat  they'  had  for  the 
reckoning,  which  he  did,  and  which  whneaa 
produOed  it,  and  has  kept  it  ever  smce;  and 
that  he  remembers  them  both  by  those  cireom^ 
stances,  as  well  as  by  the  dead  horse,  tlie  wit« 
ness  of  tbe  weather,  and  by  its  being  Elandford 
sessions,  which  is  always  held  on  tbe  lOtb  of 
January.    Then  they  call 

TbuniBs  Moikeridge,  f« ho  is  the  man  thai 
sold  turnips,  and  whose  horse  Clarke  hired  to 
return  to  Abbbotibary}  and  he  remenbcn' oR 
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or  inosl  of  the  above  mentioned  evidence,  as  to 
filary  Squires,  ber  son  and  daughter,  being  at 
Ui Jgway  on  the  10th  of  January ;  that  they 
^ere  at  one  Bewley's',  the  sign  of  the  Sliip 
there ;  that  he  remembers  Mary  Squires  above 
three  years  before  that  time,  and  is  very  posi- 
tive as  to  the  circumstance  about  skinning  the 
horse.    The  next  is 

John  Taylor,  who  lives  at  Fordington  near 
Dorcixester,  who  swears,  that  he  saw  Mary 
Squires,  her  son  and  daughter,  there  on  Thurs- 
day the  11th  of  January.  Remembers  that  the 
rains  had  been  so  great  on  the  10th,  tha^  they 
fM>uld  not  go  along  the  high  road,  but  were 
obliged  to  go  through  his  yard ;  that  a  miller's 
boy  carried  the  daughter  through  the  water 
on  bis  horse,  and  that  Mary  Squires  walked 
through  great  part  of  the  water,  and  there  were 
three  litUe  risers  to  cross.  They  all  told  him 
they  laj^  at  Ridgway  the  night  before,  and 
naked  him  their  way  to  Chettle*  The  next 
vrilness  is 

Thomas  Hupt,  who  was  threshing  in  a  bam 
at  Chettle,  on  the  13th  of  January,  and  says, 
that  be  knows,  and  saw  Mary  Squires,  her  son 
and  daughter,  there  on  that  day;  that  there 
being  no  public  house  there,  he,  at  their  re- 

Siuest,  got  them  lodgings  in  an  out- boose  be- 
ongii]^?  to  Mr.  Watts,  where  they  lay  on  straw, 
and  stayed  there  till  between  nine  and  ten 
o'clock  next  morning :  it  was  very  wet  wea- 
ther, and  it  was  on  or  about  Old  New-year's 
day.  From  Chettle  they  went  to  Martm ;  to 
prove  which 

John  Elderton  is  called^who  says,  that  he  is 
servant  to  one  farmer  Thane,  who  lives  at  Mar- 
tin, and  is  positive  that  Mary  Squfres,  her  son 
and  daughter,  bv  consent  of  his  master,  lay  in 
an  out- house  belonging  to  his  master;  that  he 
saw  them  all  there  at  four  in  the  aAernoon  on 
the  Saturday  se'nnight  after  Old  Christmas 
diay,  and  he  saw  thi:m  about  eight  o'clock  next 
morning  ;  and  that  his  master  saw  them  at  the 
same  time,  of  which  he  would  have  given  e? i- 
dence,  but  was  prevented  by  his  b^ng  taken 
ill  at  Salisbury.  This  last  witness  is  con- 
firmed by 

William  Hort  in  the  circumstances  and  facts 
before- mentioned,'  with  this  further,  that  Lucy 
was  next  morning  mending  some  china.  The 
i)ext  is 

Jojua  Blandford,  who  is  a  blacksmith,  works 
far  iarmer  Thane,  and  is  positive  that  be  saw 
Mary  Squires  at  farmer  Thane's  barn  at  the 
time  th^  other  witnesses  swear  to.    Then 

Joseph  Uayter.  is  called,  who  is  a  malster  at 
iCoombe,  who  says,  (hat  he  met  them  all  upon 
the  road  betweea  Martin  and  Coombe  on  the 
14th  of  January,  being  the  Sunday  next  after 
Old  Christmas ;  is  positive  to  Mary  and 
George  Squires,  having  seen  thf  m  before ;  he 
met  tuem  about  eleven  o'clock  in  the  forenoon, 
and  upon  his  return  to  Coombe  the  same  day, 
&e  savr  ihf  ni  all  at  one  Mrs.  Greville's  the  sign 
of  the  hsxfab  there*  T)iis  last  witness  is  con- 
firmed by 

.    M*ry  Grevill^,  who  W|s  «ft€f  to  Tkm^ 
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Greville,  who  was  proseonted  for  perjury,  fof 
what  he  swore  at  the  trial  of  Mary  Squires,  bat 
is  now  dead ;  and  she  swears,  that  she  saw 
them  all  at  Coombe  on  the  14th  of  January  at 
her  mother^s,  Mrs.  Greville's,  the  sign  of  tha 
Lamb  there,  and  that  they  lay  there  that  night, 
and  went  away  the  next  morning.  They 
are  also  proved  to  be  at  Coonabe  on  the  14th  of  ' 
January  by  four  other  witnesses,  the  first  of 
whom  IS 

George  Towil,  who  saw  them  there  on  tha 
14th  of  January  at  Mrs.  Greville's,  the  sign  of 
the  Lamb : 

Richard  Aimer,  who  saw  them  at  Mrs.  Qre^ 
villa's  the  morning  they  wenl  away,  whiph  wa| 
the  15th  of  January :  and  by 

Robert  Merchant,  who  saw  them  th^KO  U19 
14th  of  January :  and  by 

Martha  Waters,  who  saw  them  there  th^  sam^ 
day,  and  that  she  asked  them  to  tell  her  for* 
tune.  From  thence  tbf  y  went  to  Basingstoke, 
which  was  about  forty  miles,  and  they  wer^ 
four  days  in  travelling  thither ;  but  U^exe  if 
no  evidence  laid  before  yoii  of  the  several 
places  thi-ongh  which  they  went  in  getting 
there :  but  this  chasm  will  not  bie  very  mat^pal, 
if  you  give  credit  to  the  several  witnesses  who^ 
evidence  I  have  already  laid  before  you ;  for  if 
you  believe  that  Mary  Squires  was  at  Abbii^ 
bury  on  the  1st  of  Janoary^  which  is  the  day  09 
which  the  perjury  is  ass^^neth  it  is  impossiUf 
that  she  could  have  been  at  Enfield  on  4if 
same  Ist  of  Januajry,  which  the  d^en^ql 
swore  she  was. 

Mary  Morris  is  called  nexfi  ^bo  s^ys,  tl^l 
she  lives  at  Basingstoke,  and  if  posiuve  th4 
she  saw  Mary  Squires,  her  son  and  daughtei^ 
at  her  own  bouse  there,  the  sign  of  the  Spread- 
£agle,  on  tlie  18th  of  January,  and  has  tbi^ 
particular  reason  for  remembering  it,  which  if, 
that  Lucy  Squires  desired  she  wouhi  writ^  ^ 
letter  for  her  to  one  Clarke  at  Ab.l¥)tab^r>i• 
Ttje  letter  was  produced,  and  she  swears  it  wa^ 
the  san^e  she  wrote,  and  which  she  sent  by  her 
liule  boy  to  the  ppst:ofiice.  She  says,  ihi^t 
they  stayed  at  her  house  about  four  or  fiv^ 
hours,  and  from  thence  they  set  out  for  Qld 
Baysing,  which  is  about  two  miles  from  Ba- 
singstoke. She  is  very  certain  as  to  their  pec- 
sonf,  and  says,  that  Mary  Squires  had  laip 
once  at  her  house.  From  thence  they  ii(ent  tp 
Brentford ;  and  to  prove  then[i  there, 

Elizabeth  Edwards  is  called,  who  says,  th^ 
she  livf s  at  Brentlbr^  ;  that  Mary  Squi^,  h«r 
son  and  daughter,  caine  to  her  house  there  op 
Saturday  the  30th  of  January  ;  is  sure  tbf^ 
came  on  that  day ;  recollects  the  time,  hecaase 
one  of  her  neighbour's  children  was  christenefl 
on  that  day;  and  on  the  n^xt  day,  being 
Sunday,  George  Squires  went  to  London  tp 
fet^li  his  other  sister,  and  bronght  her  on  Mon- 
day, and  on  Tuesday  they  all  went  away ;  is 
positive  to  Mary  Squires,  because  sometima 
after  she  l>aw  her  in  Newgate.    The  next  is 

Susannah  Burwill,  who  is  daughter  to  tha 
last  witness,  and  confirms  her  mother's  evi- 
dei^ce  ifi  pitfj  partifiulfur,    £n)ni  thcAP^  thtfjr 


mHDon  face  ne  naa  ever  i 
•M  her  when  in  Newgate. 

Mary  Tredget  bb  wife, 
ker  hatband   in  eferr  circ 
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went  to  a  place  called  P«u|;e-Oreeii ;  to  proTe 
which,  they  call 

WilUam  Tredget,  who  keeps  the  Seven  Sis- 
lera,  a  public  honae  at  Totteoham,  four  miles 
from  London ;  is  very  sure  that  he  saw  Mary 
Squh-es,  her  son  and  daughter,  at  P^tge-Green 
on  the  3dd  of  January,  who  told  him  they 
wanted  lodgings ;  that  his  wife  and  he  were 
together ;  Ae  recommended  them  to  lodge  at 
m  farm  house  in  that  neighbourhood ;  and  says, 
that  he  is  certain  as  to  the  person  of  Mary 
Dqnires,  having  seen  her  three  years  before, 
and  had  taken  notice  of  her  as  the  most  un- 
common face  he  had  ever  seen,  and  went*  to 
They  then  call 
,  who  agrees  with 
every  circumstance  of  his 
evidence.  And  the  next  di^,  as  appears  by  the 
evidence  of  George  Squires,  they  all  arri^  at 
Cniield.  »   ^       '      / 

The  next  piece  of  evidence  is  to  prove  the 
letter  sent  by  the  post,  which  Mary  Morris 
Mtys  in  her  evidence  she  wrote  to  Clarke  at 
the  request  of  Lucy  Sqoirea;  and  to  prove  this 
they  call 

Thooras  Ravenbai,  who  if  dark  of  the  wes- 
tern road,  and  he  proves  the  letter  to  be  aent 
from  Basingstoke  to  London  by  the  mark  of  the 
post^Hiice  in  London ;  it  was  sent  to  Dorches- 
ter, which  is  the  post-town  to  which  Abbots- 
hary  k  nearest;  and  that  the  whole  postage 
tbroogh  London  from  Basingstoke  to  Abbots- 
knnr  amounfead  to  seven-pence. 

The  evidence  next  proper  to  be  laid  before 
yen  is  that  of  Mr.  Alderman  Chitty,  who  was 
the  Bitting  alderman  atOnildhall  upon  the  Slat 
ef  Jnnuary  1753,  which  was  the  day  on  which 
Elisabeth  Canning  laid  her  information  before 
liim  of  the  treatment  ahe  had  met  wKh  at 
Welb'a.  The  account  ahe  then  gave,  appears 
hj  the  notes  he  took,  which  he  produced,  and 
which  have  been  already  read  in  evidence;  so 
that  by  comparing  the  information  ahe  laid 
befere  him,  and  tte  evklence  she  gave  at  the 
trial  of  Mary  Squires,  you  will  find  they  differ 
in  meny  remarkable  circnmstanoea,  both  aa  to 
the  aixe  of  the  room  ahe  waa  confined  b,  the 
Ibmiture  of  it,  as  well  aa  the  bread  and  the 
iratcr  she  swears  she  found  and  left  there.  As 
Id  the  mxt  of  the  room,  she  swore  before  him, 
that  it  waa  asqnare,  dark,  or  darkish  room, 
furnished  in  the  manner  you  have  heard ;  that 
there  waa  some  water  left  in  Che  piteher  when 
•he  made  her  escape ;  and  that  she  found  in 
the  room  no  more  than  four  or  five  pieces  of 
brsad,  amounting  to  the  quantity  of  about  a 
i|oartem  loaf:  so  that,  by  comparing  the  in- 
formation she  then  gave,  with  the  evidence  she 
£ve  at  the  trial  of  Mary  Squires,  you  will  find 
It  there  is  a  manifest  contrarietyin  those  two 
accounts  in  many  particulani.    The  next  wit- 
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Mr.  Gawen  Nash,  who  says,  that  upon 
ing  a  very  extraordinary  paragraph  in  Uie  n 

paper  relating  to  Eliaabeth  Cannuig,  anc 

tug  en  acquaintance  of  Mr.  Lyon,  (who  was 


enews- 


Ajernaater)  hewentto  Mr.  Lyon  en  the  31«t 


of  January  1753,  and  l^earingthat  EKsabetli 
Canoiog  was  to  be  examined  before  Alderman 
Chitty  that  day,  he  went  with  Mr.Lyon  to  hear 
the  account  she  gave;  and  remembers  that  be- 
ing asked  by  the  alderman,  what  sort  of  a  room 
she  was  confined  in,  her  answer  was,  That  it 
«ras  a  Kttle,  square,  dark,  or  darkish  rdom,  and 
that  there  were  some  boards  nailed  before  the 
windows,  through  which  she  saw  the  Uolfbcd 
stage- coachman,  who  used  to  carry  her  mia* 
trees;  that  there  was  in  the  room  a  broken 
stool,  and  an  iron  grate  in  the  chiipney,  and  a 
few  old  pictures  over  it  ShesakI,  that  she 
lay  on  bare  boards,  and  that  there  were  aeveral 
piecea  of  bread  which  were  blue  and  monkiy,and 
amounted  to  about  the  quantity  of  a  quartern 
loaf.  The  account  she  gave  of  her  escape  was 
by  nulling  down  a  board  nailed  on  the  wmdow, 
and  that  she  hurt  her  ear  by  a  nail  in  getting* 


out.  She  said,  she  heard  the  name  of  mother 
Wells  during  her  confinement,  and  therefore 
concluded  she  had  been  at  her  house ;  but  ahe 
never  mentioned  the  name  of  Tirtue  Hall  be- 
fore Alderman  Chitty.  Upon  this,  the  alderman 
granted  hu  warrant,  which  being  backed  by  a 
Middlesex  justice,  Aldridge,  Lyon,  Hsgoe,  aud 
himself,  went  to  Enfield  to  see  it  executed. 
That,  when  they  went  to  Wells's,  they  saw 
several  people  in  the  parlour  there,  and  having 
taken  a  view  of  several  rooms  in  the  house,  they 
saw  a  labouring  man  there,  and  asking  him  if 
there  were  not  some  other  rooms  in  the  house, 
he  pulled  a  button  off  a  dour,  and  opened  it, 
which  led  up  seven  or  ei^ht  steps  into  the  hay- 
loft or  workshop.  He  la  very  confident  that 
thene  waa  ^o  lock  on  the  door,  or  even  the 
marks  of  one,  when  he  went  into  the  room :  it 
appeared  a  very  lon^  one;  and  not  resembling 
the  description  which  Canning  had  g^ven  of 
it,  he  wondered  where  the  room  was  in  which 
she  was  confined ;  and  upon  acquainting'  his 
eompantona  with  the  varietv  of  thinss  he  had 
observed  there,  (and  of  which  she  had  not  made 
the  least  mentMu)  particularly  of  the  quanti^ 
of  hay,  the  nest  of  drawers,  the  tub  of  pollara» 
the  three  old  saddles,  the  bed  made  of  bay. 
where  some  poor  people  seemed  to  have  laiQa 
together  with  the  jack-line  and  pullies,  the 
little  chimney,  where  there  did  not  appear  to 
have  been  either  hearth  or  grate,  nor  any  pic- 
tures over  the  chimney,  nor  the  appearance  of 
any ;  though  he  aays  there  was  a  window 
which  commanded  the  great  Hertford  road^ 
throngb  which  might  be  seen  a  great  watering- 
pond,  which  was  within  nine  or  ten  feet  of  the 
window ;  and  that  this  window  waa  in  the  east 
part  of  the  room,  but  had  not,  as  he  could  ob- 
serve, the  least  appearance  of  ever  having  been 
boarded  up,  and  was  large  enough  for  him  te 
get  out  of,  and  was  so  near  the  ground,  that  he 
shook  hands  with  his  wife  out  of  it  when  she 
stood  on  the  ground,  the  casement  of  which 
opened  and  abut  very  easy,  and  the  room  was 
li^t ;  and  if  he  had  hung  hia  body  out  of  thai 
wmdow,  hia  feet  could  have  been  at  most  not 
above  three  feet  from  the  ground.  The  east 
window  tooks  over  a  lane,  and  treep  grow  witk* 
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in  reach  of  it ;  and  then  obter?  ingf  that  there 
was  a  good  deal  of  bay»  which  Elizabeth  Can- 
pipr  bad  oot  meDtioned,  he  told  the  compaoj 
with  him,  that  he  was  snre  that  could  oot  lie 
the  room.  Afterwards  they  had  an  account 
brooght  them,  that  Wells,  and  Mary  Squires, 
and  the  rest,  were  secured  ;  upon  which,  they 
went  to  Wells*s,  and  being  impatient  for  the 
«rri?al  of  Elizabeth  Canning,  who  was  then  on 
the  road,  Adamson  went  to  meet  her,  and  asked 
ber  upon  the  road,  whether  there  was  any  hay 
in  the  room  P  who  answered,  there  was  a  little 
hay  there;  at  which  he  seemed  rery  much 
pleased.  And  a  very  little  time  after  this,  Eli- 
zabeth Cannin^r  was  brought  to  Wells's ;  and 
being  brought  mto  the  parlour,  where  the  pri- 
Moers  then  were,  she  was  desur^  to  fix  on  the 
person  who  robbed  her,  and  she  mstantly  fixed 
OD  Mary  Squires  (but  at  this  time  Mary  Squires 
was  in  such  a  situation  in  the  room,  that  neither 
Cannins  nor  be  could  see  her  face).  Vpon 
which,  Lucy  Squires  said  to  her  mother,  The 
young  woman  (meaning  Elizabeth  Canning), 
charges  yon  with  robbing  her.  Mary  Squires, 
upon  that,  came  across  the  room  to  ber,  and 
aaid.  Madam,  do  you  say  I  robbed  you  ?  Pray, 
look  at  this  face ;  for  if  you  had  seen  it  before, 
yott  must  have  remembered  it ;  for  God  Al- 
mighty never  made  such  another.  And  upon 
CanninffV  saying  that  she  robbed  her  on  New- 

Jeer's  day,  Mary  Squires  said.  Lord !  madam, 
was  on  that  day  an  hundred  and  twenty  miles 
off.  Upon  which  the  witness  asked.  Where? 
Her  answer  was,  That  she  was  at  Abbotsbnry 
in  Dorsetshire,  and  that  she  could  bring  an 
hundred  people  to  prove  it,  who  had  known 
her  for  20,  30,  and  40  years.  There  was  one 
Judith  Natus  then  in  tire  room,  who  said,  that 
she,  Judith  Natus,  had  been  in  the  house  ten  or 
eleven  weeks,  and  that  Mary  S(|uires  had  been 
in  the  house  but  a  very  little  time ;  and  that 
Judith  Natus  then  said,  that  she  had  never  seen 
Canning  before.  When  she  was  taken  into  the 
room  culed  the  hay-loft,  she  said,  she  remem-' 
bered  a  little  hay  there,  the  pitcher,  and  a  to- 
bacco-roU;  but  oeing  asked  about  the  chest  of 
drawers,  the  tub  wherein  the  pollard  was,  and 
•everal  other  thiufB  in  the  room,  she  made  no 
answer.  And  being  asked,  why  she  did  not 
endeavour  to  escape  out  of  the  east  window, 
•he  said,  she  thought  it  was  fastened.  And 
upon  the  whole,  this  witness  tells  you,  that 
upon  comparing  what  he  had  observed  at 
Wells's,  H^ith  the  account  which  Canning  gave 
before  Alderman  Chitty,  he  was  of  opinion, 
that  her  evidence  was  designedly  false,  or  at 
least  that  she  was  groesly  mistaken.  On  his 
being  asked,  why  he  did  uot  give  this  evidence 
«t  the  trial  of  Mary  Squires  ?  his  answer  was, 
That  he  was  that  day  obliged  to  leave  the  Old- 
Bailey,  to  attend  the  Goldsmiths*  company 
(having  an  emoloyment  under  them) ;  and  be- 
'  ing  fully  satisned  of  the  innocence  of  Mary 
Squires,  concluded  that  she  could  not  be  found 
guilty ;  and  that  he  declared  the  substance  of 
what  he  has  now  sworn  to  several  people  before 
ibat  Uwl'$  and  being  eztremcJy  aneasy  after 


her  eoDvietion  at  hit  not  giving  evidence  upon 
her  trial,  be  went  to  sir  Crisp  Qascoyne,  then 
lord-mayor,  to  whom  he  disclosed  the  whole  or 
the  substance  of  the  evidence  he  has  now  given. 
The  next  witness  is 

John  Hague,  who  went  with  the  last  witness 
to  EnfieM,  and  having  told  him  what  passed 
before  Alderman  Chitty,  agreed  to  go  with  him, 
Aldridge,  and  Lyon,  to  Enfield.  He  confirma 
the  acoount  which  Nash  has  given  in  every 
particular;  but  with  this  addition,  that  during 
the  time  that  Elizabeth  Canning  was  in  tha 
house,  till  she  was  carried  into  the  parlour, 
(where  Mary  Squires,  Wells,  and  the  rest  were) 
she  never  mentioned  her  being  robbed.  He 
says,  indeed,  that  Elizabeth  Canning,  on  beinsp 
asked  whether  she  saw  the  person  who  robbed 
her,  pomted  to  Mary  Squires;  but  he  was  sur- 
prized at  ber  doing  sb,  because,  in  the  situation 
Mary  Squires  then  was,  he  thought  it  impossi- 
ble she  should  see  her  face.  Says,  he  heard 
Mary  a|uires  express  herself  (when  she  was 
chaiiged  with  the  robbery)  in  the  manner  Nasfai 
has  mentioned.  He  describes  the  room  in  th« 
same  manner  Nash  has  done;  that  there  waa 
not  the  kast  appearance  of  a  grate  ever  having 
been  there,  or  pictures  over  the  chimney. 
Agrees  with  Nash  as  to  the  windows,  trees, 
hay,  and  bed  there,  and  likewise  the  chest  off 
drawers,  &c  which  appeared  to  bavt  baaa  ^ 
above  a  year  there,  and  that  there  was  only  a 
button  on  the  door,  and  no  lock,  no  pent-honsa 
nnder  either  of  the  windows ;  and  then  finding 
that  what  he  saw  did  not  correspond  with  tha 
account  which  Canning  had  give&»  said  to  her 
with  some  warmth,  Zounds,  child.  1  cannot 
think  you  have  been  here  at  all.  .  Upon  which 
Nash,  Aklridge,  and  be  told  Lyon,  that  they 
thought  her  whole  story  was  false,  which  ha 
thinks  to  be  the  reason  they  were  not  sub- 
poenaed to  give  evidence  at  the  trial  of  Mary 
Squires,  though  he  owns  he  was  in  court  during 
the  whole  trial.  IJe  says,  that  Elizabeth  Can- 
ning charged  Virtue  Hall  and  Lucy  Sqnires,  aa 
being  present  when  her  stays  were  cut  off; 
but  they  both  very  solemnlv  affirmed  at  that 
time,  that  they  never  saw  ber  in  their  lives, 
before  she  so  charged  them.  He  says,  he  waa 
so  greatly  affected  by  the  evidence  which  Eli- 
zabeth Canning  had  given,  that  he  bad  not 
spirits  to  desire  to  be  called  to  contradict  her. 
And  says  farther,  that  upon  Mary  Squires  be- 
ing convicted,  he  could  not  rest  till  he  applied 
lo  the  late  lord-mayor,  to  acquaint  him  with 
the  account  be  has  now  given;  and  that  biz 
only  motive  in  so  doing,  was  thst  of  re«cuuig 
the  innocent  from  oppression. 

The  next  is  Edward  Aldridge,  who  is  a 
silveremith  in  Foster-lane,  who  went  with  Nash, 
Lyon,  and  Hague,  the  1st  of  February  1763, 
and  who  agrees  with  the  two  former  witnesses 
in  every  particular  as  to  the  description  of  tha 
room,  and  is  of  oinnion,  that  when  Elizabeth 
Canning  was  first  carried  there  on  that  day,.  , 
that  she  did  not  seem  to  know  where  she  was  ;. 
and  that  when  she  was  first  taken  into  tha 
parlow,  WaUa  adted  hcri  if  tha  knew  barf 
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Beranswer  was,  tfatt  she  did  ndt  Anddmt 
Geor^  Squires  asked  ber  the  same  qaestioD  to 
to  ber  kaowine  him;  to  wfaicb  she  gave  the 
•aide  answer;  bat  says,  that  she  cbarg^M  <he 
old  womao  io  the  comer  of  the  chimney 
(mranini^  Mary  Sqoires)  as  the  person  who  cat 
off  her  stays ;  bat  is  of  opinion,  that  Elizabeth 
Canning  coold  not  at  that  time  see  ber  fhce  ; 
and  is  positire  in  reniemberfaig  what  Mary 
Sqdires  said  as  to  ber  being  very  remarkable 
in  her  person,  and  of  her  being  at  Abbotobnrj 
at  tbe  tinif  when  Elizabeth  Canning  swore  she 
was  robbed.  He  then  made  his  obserrafions 
On  tbe  room  called  tbe  hay-loft,  and  recollects 
seeing  all  tbe  particulars  there  which  Nash  and 
flagiie  hare  mentioned  in  their  eridence ;  and 
aays,  that  froto  all  the  obserrations  be  could 
make,  he  is  con?inced  that  it  was  not  a  place 
of  conHneroent.  He  says,  that  he  went  to 
Wells's  as  a  friend  of  Canning's  at  his  own  ex- 
pencc ;  and  after  laying  all  the  circumstances 
Attending  this  extraordinary  case  together,  he 
•aw  one  Mr.  Hall,  of  Theobalds,  and  told  him, 
that  he  thought  Elizabeth  Canning  was  mis- 
taVeu ;  for  he  was  sure  she  nerer  had  been  at 
Wells's.     He  says,  be  was  at  the  Old  Bailey 

Cof  the  time  of  the  trial  of  Mary  Squires, 
went  away  to  dine  with  the  Goldsmiths' 
company,  concluding  that  she  most  hare  been 
acquiiied,  as  being  quite  innocent  of  the  rob- 
hery  with  which  she  was  charged.  The  next 
witness  is 

William  White,  one  of  the  marshal's  men, 
who  is  one  of  those  who  went  to  Wells's,  in 
order  to  execute  the  warrant,  and  took  Wells, 
Mary  Squires,  and  the  rest  into  custody. 
When  they  were  secured,  they  desired  they 
might  look  OFer  tbeir  goods,  which  they  did  in 
ftis  presence:  but  be  saw  no  stays  amongst 
<hem.  He  then  went  into  tlie  hay-loft,  where 
he  observed  about  tweWe  or  fifteen  trusses  of 
Iwy,  which  seemed  to  have  been  there  a  con- 
mderable  time;  and  he  also  observed  all  the 
mher  things  in  the  room,  which  the  other  wit- 
nesses hare  mentioned,' and  concloded  as  they 
did,  (for  the  reasons  you  have  beard  from 
them)  that  Elizabeth  Canning  was  mistaken. 
He  went  under  the  north  vrindow,  oat  of  which 
•he  says  she  escaped ;  but  there  were  not  the 
least  marks  or  footsteps  to  be  seen  of  any  body's 
getting  out  of  that  window,  neither  was  there 
the  appearance  of  any  shed  or  pent-house. 
Was  present  when  Elizabeth  Canning  fixed  on 
Mary  Squires,  and  heard  both  Mary  Squires, 
Ber  son,  and  ber  daughter  say,  that  they  were 
M  that  time  in  Dorsetehire;  and  the  other 
^iM^hter  said,  that  she  was  at  that  time  at  her 
imde's  in  the  Borough.    The  next  witness  is 

Fortune  Natus,  who  is  a  poor  labouring  man, 
(knd  is  mentioned  by  some  of  the  other  wit- 
nesses). He  says,  that  he  came  to  lodge  at 
Mrs.  WelJs's  about  a  fortnight  after  sir  Crisp 
Gasco^ne  was  sworn  lord-mayor,  and  that  he 
«nd  his  wife  lay  in  the  room  called  the  work- 
mop  or  hay. Ion ;  that  his  bed  was  kifade  of  hay 
and  straw,  and  his  bolster  a  sack  of  wool ;  and 
v^toibes  the  situatiita  of  both  WiAdoWv  in  the 
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room,  and  Aat  one  of  Aeoi  looked  Mo  thh 
great  road.  Be  saya,  that  he  and  his  Wifh 
eontinaed  in  that  room  firom  the  S7th  of  No- 
Tember  to  the  9d  of  Pdntiary  fotlol»9ng,  er- 
cept  one  night,  during  which  time  he  bad  a 
very  good  opportonity  of  obaerring  etery  thin^ 
in  it ;  and  says,  that  there  was  no  grate  hi  the 
chimney,  but  lemetilbera  tbe  nest  of  drawer^ 
the  sicie'Saddles,  the  tub  with  pollard,  m 
many  other  things,  which  he  specifies  mtrtico- 
larly  in  his  eridence.  He  mentioils  tbe  sigik 
of  the  Crown,  which  wItt  at  the  feet  of  his  fa^ 
which  he  says  was  bought  by  Whiffin;  hot  ft 
poshive  thstithere  were  no  pictores  over  tbe 
chimney ;  and  says,  that  he  is  sore  that  be 
knlred  there  the  whole  mooth  of  Janoary, 
and  continued  there  till  the  warrant  wak  exe- 
cuted on  tbe  I2d  of  February,  and  after ;  ani 
that  he  never  saw  Elizabeth  Canning  there,  o^ 
any  where  else,  before  that  day.  He  saya, 
that  during  that  month  of  Janoary,  Wells's  sott 
and  daughters  used  frequently  to  go  into  th& 
bay-lnft,  where  he  and  his  wifie  lay,  for  ha^ 
and  pollatd,  as  they  warned ;  and  says,  thai 
daring  his  stay  there.  Virtue  Hall  Was  a  lodge** 
in  tbe  house  ;  and  says,  that  Mary  Squires,  wt 
son,  and  daughters,  had  been  there  no  longer 
than  a  week  and  a  day  before  they  weretakeft 
op ;  and  when  be  is  asked  why  he  is  so  par- 
ticular, his  answer  is,  that  Mary  Squh«s's  per- 
son was  so  remarkable,  that  it  struck  a  sort  cC 
terror  in  him.  He  remembers  the  pitched,  an^ 
says,  that  his  wife,  and  all  Wells's  fkmify, 
ased  to  bring  water  in  it  from  Mrs.  Howard^;, 
which  was  opposite  to  Wells's ;  but  says,  tbkt 
he  never  saw  a  bed-^owu  at  Wells's.  He  was 
snbpcenaed  to  give  evidence  at  tbe  trial  of 
Marv  Squires  and  Wells,  and  attended  in  the 
yard  at  the  Old-Bailey;  but  was  ttfinuHed 
there,  and  waas  (with  some  other  witnesses, 
who  attended  there  on  the  same  occasion) 
tamed  out  of  the  yard  three  or  four  dilTerent 
times.    Then 

Judith  Natus  (who  is  wife  to  the  last  witness) 
is  called  in,  who  agrees  with  the  eviriedce  her 
>  husband  has  given  in  every  particular;  that 
j  they  lodged  at  Wells's  ten  weeks  all  bat  three 
I  days,  and  couUnued  there  till  they  were  all 
'  taken  up,  which  was  on  the  2d  df  Febrtiary. 
She  n  rather  more  exact  than  he  is  as  to  the 
:  signs ;  for  she  says  there  were  two  signs,  one 
I  the  sign  of  the  Fountain,  and  the  other  was  tbe 
t  sign  of  the  Crown ;  and  that  Whiffin  booght 
the  sign  of  the  Crown  Some  time  (as  she  be- 
,  Heves)  before  Old  Christmas,  and  after«%rdB 
bought  the  irons  of  both  the  signs,  which  were 
not  taken  away  till  about  a  week  beftn%  Maiy 
Squires  and  the  rest  were  taken  ap.     Wh^ 
she  is  shewn  the  b^  gown  and  handkerchief* 
she  swears  that  she^ never  (to  her  knowledge) 
saw  them  before.    She  remembei^  all  the  se- 
veral things  in  the  room,  of  which  her  husband 
has  already  given  a  very  exact  account  9  aed 
aays,  that  she  ga«e  the  same  account  she  <Mk 
now  before  Mr.  Fielding ;  hot  was  fio  insulted 
by  tbe  mob  at  the  time,  when  sBe  itfended  at 
the  Oid-BaiTeynipon  the  trial  6f  ^ttkiy  StpMi 
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«Dd  Wd1«,  Mist  slie  intf9  toot  «Me  to  gfrecfi- 
deoc«.    TlM  next  H 

Marv  Larney,  irbo  fceept  a  dmiiAM>*0  tbop 
kt  Eimelil-Wash,  who  says,  that  she  fNiiem- 
bers  the  two  last  witnesses  lodging  at  Wells's 
libout  the  tjroe  they  bate  told  yon.  9he  says, 
that  the  first  ti«he  she  siiw  Mary  Squires  was 
OD  Wednesday  the  94th  of  January,  and  she 
did  not  riee  her«fter  till  the  Tlinrsday  se'nnigbt 
foHowlflg ;  and  that  daring  the  time  that  Mary 
Squires  was  at  Wells's,  l^cy  Sqoires  used  to 
buy  dmndlery  ware  oF  her. 

Sarah  Howit  is  the  next,  Ivbo  is  WHIs'k 
danffhter,  and  swears,  that  she  lived  «vitli  her 
taoUier  0>at  sane  month  of  January  #hich 
Elizabeth  Canning  has  fixed  on  to  be  the  time 
of  her  eoninieoient ;  and  says,  thut  Mair 
Squires  and  her  family  came  to  her  tnother^s 
OD  Wednesday  the  94tb  of  Janoary,  and  re- 
tnahied  there  till  Ihey  were  taken  op.  tShe  Is 
positive  thatFoitmie  Natus  and  his  wife  lodged 
at  her  mother's,  in  the  hay-loft,  both  before 
sod  i^er  tbey  were  all  taken  np ;  and  that 
they  had  been  there  considerably  abore  two 
nonflis  m  the  whole;  mentions  the  hay  and 
polhtrd  there,  and  the  use  they  #ere  pttt  there 
for.  IShe  is  rery  certain  that  she  lay  at  her 
Dotber's  the  whole  months  of  December  and 
January,  during  which  time  Ttrtoe  Hall  and 
she  went  very  frequently  into  the  hsiy-loft. 
Remembers  a  particular  cirenmstauoe  of*  trees 
frowing  against  the  east  window  of  that  room, 
tod  that  upon  the  8th  'of  Janoary,  Edward 
^lleo,  Giles  lihighC,  and  John  Lamey  lopped 
them,  and  tft  that  time  Virtue' Halt  ami  she 
both  looked  out  of  the  window,  the  CaBement  of 
trfaidi,  she*  the  witness,  opened,  and  that  the 
trees  bcAon^ed  to  one  Richard  Allen.  She  was 
present  when  Elizabeth  Canning  fixed  on  Mary 
nqoires  as  the  person  who  robbeil  her;  but 
says,  that  at  that  time  Maij  Squires  was  in 
SQcb  a  situation,  that  it  was  impossible  for  her 
to  see  her  face.    The  next  witness  is 

John  Lamey,  (^ho  is  produced  to  gt?e  an 
icoount  of  the  lopping  the  trees  mentioned  hj 
the  last  witness)  who  says,  that  he  very  wefl 
remembers  that  he,  AHen  and  Knight,  went 
together  oo  the  8th  Of  January  1753,  for  that 
purpose;  and  that  Knis^ht  lopped  them,  and 
told  him,  that  he  should  hare  the  lops ;  and 
ttiat  at  the  same  time  Sarah  Howit  and  Virtue 
Ball  were  looking  out  of  the  windoir  of  the 
workshop,  and  that  Allea  flung  dirt  at  them, 
which  they  desired  he  would  not  do.  He  says, 
be  had  the  arms  of  the  trees  and  Wetis  had  the 
>pniy.  He  says,  that  he  plaistered  up  two  of 
the  four  windows  in  the  workshop,  and  there 
Kmained  only  two,  vis.  one  On  the  east,  atid 
the  other  on  the  north ;  that  <he  window  on 
the  east  was  not  above  seven  or  eight  feet  from 
^  ground,  and  that  the  wall  wss  so  very  thin, 
beiiig  only  hrth  and  plaister,  that  any  one 
night  have  pushed  it  down.  He  is  very  posi- 
tive to  the  8th  of  January  beiog  the  day  on 
which  the  trees  were  lopped,  because  his  child 
Was  christened,  and  he  set  hbebimney  on  fira 
With  the  topi  which  he  MttiMi'" 
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He  livw  opposite  to  Wells's,  and  gave  this  ao» 
ooont  before  the  trial  of  Mary  Squires. 

Giles  Knight  is  called  next,  who  says,  that 
he  lopped  the  trees  mentioned  by  the  former 
witness,  and  is  very  positive  that  he  lopped 
tbrem  on  the  8th  of  January-  Remembers  that 
circuDOStance  of  Virtue  Hall  and  Sarah  Howit 
looking  oat  of  the  window  of  the  workshop  at 
the  same  time,  and  nlihrt  beiag  flung  at  tbenr, 
and  that  Lamey  had  the  lops,  and  Wells  th% 
spray,  for  which  she  gave  them  some  been 
Remembers  au  accident  of  one  Mrs.  Ficket^i 
«ait  breaking  dowa  that  day ;  and  says,  thai 
the  window  out  of  which  the  wmaeii  looked  at 
that  time  was  large  enough  for  him  to  get  out 
«f.    The  next  witness  is 

Edward  Allen,  who  (as  the  two  former  wil«» 
nesses  swear)  was  with  thesi  at  the  lime  of  the 
lopping  the  trtes  which  were  near  the  work^ 
shop,  awd  Is  very  positive  to  the  8th  of  Janu- 
ary, as  the  other  witnesses  bsve  sworn ;  ami 
piirticularly  remembers  that  Vittoe  Hall  and 
Sarah  Howit  looked  oat  of  the  window  of  the 
workshop  or  hay-lof^  at  the  same  time^  and 
'oenfirms  what  Ibey  have  saki  in  every  «ircilai« 
stance. 

John  Canlril  is  called  next,  who  Ireepa  a 
^rahNc'  hcMtse  a  little  distattoe  from  Wells's,  and 
says,  Urnt  upon  thhi  8th  of  Jaboary,  Knighl 
end  Allen  came  to  hie  house,  and  said  ihet 
had  been  at  ^lay,  throwing  clods  at  Sarah 
Howit  and  Virtue  Hall,  who  were  looking  out 
*of  a  easement  that  day  at  Wells's :  he  is  very 
particular  to  •that  day,  because  it  happened  oft 
a  Motiday,  and  %lke  TViesday  fhttowing  he  had 
a  pie<^  of  beef,  which  he  intended  «o  roast  for 
his  cUsfoQsers,  being  Christmas  time;  and  saye^ 
that  he  remenYbers  that  Fortane  Natasaad  bife 
wifh  lodgpd  at  Wells's  between  two  and  threft 
months.  The  end  of  producing  this  remark* 
Me  piece  of  evidence,  as  to  that  circamttanoe 
of  topping  the  trees  en  the  8th  of  Jannary,  li^ 
that  (if  these  witnesses  swear  true)  it  is  impos- 
sible that  Canning  could  have  been  alone,  or 
evim  at  all  in  the  workshop  or  hay*toft  at 
Wells's,  upon  the  8th  of  January  1753,  whick 
she  swore  she  was,  upon  the  trial  of  Marf 
Squires  and  Wells.    The  next  witness  is 

Eara  Wbiffin,  who  is  referred  to  by  some  of 
the  former  witnesses,  as  being  the  person  who 
bought  Welhi's  sign- irons.  He  lives  at  fin- 
fiekt-Wash,  and  having  oceasion  fbr  some  sign* 
irons,  sod  hearing  that  Wells  had  some  to  dis«» 
pose  of,  he  went  to  her  on  the  18th  of  January 
1T53,  who  toM  hhn  they  w«re  in  the  room 
called  the  hay-toft:  he  went  with  her  there, 
and  looking  abotit  Tor  the  irons,  Wells  said. 
Now  I  recollect,  the  nnnsare  under  the  leet  of 
this  poor  creature's  bed  (pointing  to  the  bed 
where  Natos's  wMe  thea  lay.)  She  then  took 
up  from  under  the  bed  a  piece  of  wood,  to 
which  the  irons  were  then  fixed.  He  agreed 
to  buy  the  hroas,  which  his  son  took  out  of  thd 
wood,  and  hrooght  the  wood  back  to  her.    Hw 

£re8  you  a  reason  fbr  his  remembering  Hm 
y  so  partiOularly,  beoanse  he  was  on  that 
Mb  Of  Jfttnary  goiaglo  a  plaoe  eaUed  Woitt* 
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lei^b,  to  borrow  fi?e  gfuineat  of  a  man  who 
kept  a  uub)ic*bouse  there,  in  order  to  make  ap 
a  sum  he  then  owed  his  brewer,  (for  which  he 
had  i^iveh  a  note,  id  which  one  Ltvinsatone 
joined  with  him)  who  had  arrested  him  for  it. 
Then  Lifingstooe  is  called,  who  oonfirma 
Whiflin  in  that  circamstanoe  of  the  note. 

John  Whiflki,  the  son  of  Ezra  Whiffin,  is 
called  next,  who  swears  that  he  wont  with  4118 
fiither  to  Wella^  on  the  18th  of  January  ;  and 
is  positive  to  his  takio(^  the  sign-ironsout  of 
the  wood  by  bis  father's  orders,  and  returned 
the  wood  to  Wells  in  about  three  or  four  days 
after.    The  next  witness,  is 

Elisabeth  Long,  who  is  one  of  Welb'sdao|!:b- 
ters,  and  lives  only  three  doors  from  her  mo- 
ther, and  used  to  ko  there  ever?  day.  Sbe  is 
Tery  certain  that  her  sister,  and  Virtue  Hall, 
and  Fortune  Nalus  and  bis  wife,  lived  at  her 
mother's  the  whole  month  of  January  1753. 
She  says,  sbe  has  known  the  room  called  the 
workshop  above  twenty  -two  years,  and  believes 
«be  went  into  It  almost  every  day  durinnf  that 
whole  month.  She  is  very  positive  to  the  hay- 
bed,  the  chimney,  (in  which  there-  was  oo 
frate)  the  pollard,  and  the  rest  of  the  things 
flMDtioDed  bv  the  other  witnesses.  Swears  to 
the  pitcher  being  her  mother's ;  but  as  to  the 
bed-gown  and  handkerchief,  she  never  saw 
them  till  she  saw  them  at  the  kird- mayor's. 
She  was  in  the  parlour  at  her  mother's  when 
Canning  was  buDugbt  in,  in  order  to  fix  on  the 
person  who  robbed  her,  and  gives  the  same 
account  of  her  behaviour  there  wbicli  you  have 
heard  from  the  other  witnesses.  She  says,  she 
was  ia  the  Old  Bailey  yard,  together  with 
Lamey  and  Knight,  when  her  mother  and 
Vary  Squires  were  tried ;  but  they  were  not 
•offered  to  oontinne  there,  or  give  their  evi* 
dence.    The  next » 

John  Howit,  who  married  Welb*s  daughter, 
and  ia  very  positive  that  be  was  in  the  work- 
•bop  OB  the  19th,  SOth,  and  Slst  of  January 
1753,  having  some  tools  there  which  he  had 
occasHNi  to  make  use  of;  remembers  Fortune 
Vatus  and  his  wife  lodging  there  at  that  time, 
but  never  saw  Canning  till  the  trial  of  Mary 
Squires.  He  was  at  the  Old  Bailey  at  the 
time  of  that  trial,  but  was  very  near  being 
lulled  there  by  the  mob. 

Robert  White  is  called,  who  verv  well  re« 
members  Fortune  Najlns  and  his  wife  lodgmg 
at  Wells's  about  the  time  you  have  heard. 

The  next  piece  of  evidence  laid  bdbra  you, 
is  the  model  of  this  bay  -loft^  or  workshop  (to 
shew  you  that  it  is  not  a  little,  square  room, 
as  Canning  described  it  before  alderman  Chit- 
ty),  which  is  produced  by  John  Donoval,  who 
is  a  surveyor ;  and  it  appears  to  be  thirty-five 
feet  three  inches  long,  and  nine  feet  eight  inchea 
©ver. 

*  Elixabetb  Mayle,  a  ibidwife,  is  called  next, 
who  says,  that  in  the  beginning  of  February 
(being  a  few  days  after  Elisabeth  Canning 
came  home)  she  went  to  make  her  mother  a 
vistt,  and  seeing  Eliaabetb  Canning  lying  on 
bar  bad  Iher0«  and  to  all  appearaoce  Tory 
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eoquirinfl  into  the  cans^  of  her  illness* 
her  mother  told  her  the  condition  ber  daughter 
came  liome  id.  Elizabeth  Cann'uig  then  told 
ber  the  whole'which  had  happened  to  ber; 
and  on  the  witness's  asking  her,  whether  abe 
had  been  debauched  ?  she  answered.  That  sbe 
had  lost  her  senses,  or  was  in  fits,  and  coold  not 
tell.  Upon  which  she  enquired  for  the  shift 
she  came  home  in ;  and  upon  its  being  pro- 
duced, she  asked,  if  that  was  the  shift  she  went 
away  in  ?  and  upon  being  told  it  was,  she  im- 
mediately said,  tnat  she  supposed  it  had  been 
washed  since  it  came  booM ;  Irat  the  BMMfaer 
saying  it  had  not,shesaid,  she  thought  it  appear- 
ed a  good  deal  too  clean  to  have  been  worn  oo 
long ;  for  it  was  uncommonly  clean  for  so  long 
wearing :  that  upon  looking  on  the  shift,  sbe 
assured  the  mother,  that  ber  daughter  had  not 
been  debauched,  it'  she  had  worn  no  other  shift: 
but  she  savs,  that  in  her  opinion,  the  shift 
could  not  have  been  worn  three  weeks ;  nay, 
thinks  that  a  week's  wear  would  have  made  it 
as  dirty  as  it  then  appeared ;  for  it  was  not  the 
least  draggled.  That  there  were  only  threa 
little  spots  npon  i^  which  appeared  to  be  ex- 
crement She  said,  she  made  her  a  lew  visita 
after,  and  ordered  her  a  gljrster;  and-<onthe 
last  visit  she  made  her,  she  mentioned  the  three 
spots  on  her  shift,  as  having  the  appearance  of 
excrement;  at  which  her  mother  waa  very 
angry,  and  told  her,  that  she  came  to  set  ber 
friends  against  her.  On  being  asked  the  cha- 
racter of  Elizabeth  Caoninp^,  sbe  gave  bar  a 
very  good  one.    The  next  witness  is 

George  Brogden,  clerk  to  Mr.  Fielding,  and 
he  is  produced  only  to  prove  the  infomaatioB, 
which  she  swore  to  before  Mr.  Fielding,  and 
to  which  she  aet  her  mark :  and  by  that  infor- 
mation it  appears,  that  the  water  in  the  pitcher 
was  consumed  on  the  Friday ;  but  in  ber  evi- 
dence she  swears  it  was  consumed  the  same 
day  she  escaped. 

Deputy  Molineox  is  called  next,  who  swears 
that  being  with  sir  Crisp  Gascoyne,  then  kwd 
mayor,  at  the  Mansion-house,  some  time  after 
Mary  Squires  was  convicted,  that  Elizabeth 
Canning  and  Virtue  Hall  were  there  together  ; 
and  after  sir  Crisp  Gascoyne  had  examined 
Virtue  Hall,  he  asked  Elizabeth  Canning,  if 
she  had  a^y  thing  to  say  ?  who  answered. 
No.  And  the  bed-gown  and  pitcher,  bein^ 
then  upon  the  table,  Elizabeth  Canning  wa» 
rdlling  up  the  betl  gown  in  order  to  take  it 
away.  My  lord  naayor  then  said,  sbe  miat 
not  take  it:  upon  which  Elizabeth  Canninif 
said,  It  is  my  mother's.  This  surprized  the 
witness  very  much,  becaiise  be  bad  heard,  thatt 
npon  the  trial  of  Mary  Squirea,  she  swore^ 
that  she  had  found  it  in  the  chinwey  at  Welb's* 
The  next  and  last  witness  is 

Mr.  Read,  who  swears,  that  he  was  presM 
at  the  Mansion-house  at  the  same  time  which 
the  last  witness  mentions,  and  remembers  thm 
aeveral  circomstanoes  mentMmed  by  bios,  as 
aforesaid. 

Here  concludes  the  evidcDoa  girtu  iitfvp* 
port  of  this  iodictiiMBt. 
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The  Goansel  for  the  defendabt  have  made 
many  obaer^atiooa  upon  the  evidence  yon  have 
heardi  which  it  is  ODneoessary  for  me  to  repeat ; 
hut  upon  the  whole,  insist  upon  it,  that  as  this 
matter  has  under|(one  a  very  strict  examination 
by  a  solemn  trial,  that  therefore  any  ftiture 
inquiry  ia  unprecedented,  and  consequently 
improper:  however,  in  order  to  oppose  or 
contradict  a  good  deal  of  the  evidence  you  have 
already  heard,  they  have  called  several  wit- 
nesses ;  the  first  of  whom  is 

Edward  Lvon,  who  says,  that  Elizabeth 
Canning  was  his  servant,  and  continued  in  his 
service  till  the  Ist  of  January  1753  ;  that  he 
has  known  Elizabeth  Cannmg  above  sixteen 
years,  and  that  she  always  behaved  well ;  that 
tbe  first  time  he  missed  her  was  on  the  Ist  of 
January  1753,  and  that  she  nevei^  had  been 
absent  before;  upon  which  he  went  to  her 
mother's,  but  oould  hear  nothing  of  her.  The 
first  time  he  saw  her  after  that  was  upon  the 
31st  of  the  same  month,  when  she  was  under 
examination  before  alderman  Chitty  ;  but  be- 
ing thick  of  hearing,  did  oot  know  what  had 
iMttsed.  He  says,  that  a  warrant  being  granted, 
be  went  to  Enfield -Wash,  with  Hague,  Nash, 
and  Aldridge.  When  they  arrived  there, 
be  was  told,  that  several  persons  were  secured 
at  Wells's ;  and  when  be  came  to  Wells's  he 
saw  several  women  in  the  parlour  there.  That 
some  time  afterward  Elizabeth  Canning  ar- 
rired  there,  and  was  set  upon  the  dresser  in  the 
kitcben.  He  says,  he  cautioned  her  very 
particulariy  not  to  charge  any  but  those  she 
was  very  sure  of.  She  promised  him  she 
would  not.  She  was  soon  afterwards  carried 
into  tbe  parlour,  where  they  all  were.  She 
saw  Mrs.  Wells  first,  and  said,  she  had  nothing 
to  charge  her  with :  but  upon  seeing  Mary 
Sqoires,  she  sud,,  she  was  the  woman  who  cut 
her  stays  oflT.  He  believes  she  saw  her  face 
before  she  charged  her  (because  otherwise  he 
thinks  she  hardly  would  have  charged  her). 
Upon  this,  Mary  Squires  came  up  to  her,  and 
said  she  hoped  she  would  not  swear  her  life 
away,  for  she  never  saw  her  before:  but  says, 
that  Elizabeth  Canning  did  not  at  that  time 
mention  the  day  upon  which  she  was  robbed. 
She  said  that  Lucy  Squires  and  Virtue  Hall 
were  in  tbe  room  at  the  same  time  she  was 
robbed ;  and  that  w  hen  she  saw  George  Squires, 
she  said,  he  looked  very  like  the  mata  who 
robbed  her  in  Moorfields ;  but  she  wouM  not 
swear  to  him.  At  this  time  be  had  no  great 
coat  on ;  but  when  he  was  with  his  great*  coat 
on  at  Mr.  Tashroaker's,  she  was  more  positive 
is  him,  saying,  that  was  the  great-ooat,  under 
which  he  put  her  gown  when  he  robbed  her 
.in  Moorfields.  He  said,  fnr  his  part,  he  never 
had  any  doubt  of  the  truth  of  what  Canning 
liad  sworn  at  the  trial  of  Mary  Squires ;  aim 
says,  that  he  several  times,  and  with  the  ut- 
most seriousness,  denired  Elizabeth  Canning 
would  tell  the  truth,  and  not  deceive  him ;  and 
owns  that  this  affair  has  been  the  means  of  his 
hreakiug  off  his  acquaintance  with  Nash, 
Hagne,  and  Aklridge.    He  dtntif  bis  C9atrt- 


bnting  any  thing  towards  the  proseeation'  of 
Mary  Squires.    The  next  witness  is  ^ 

Thomas  Colley,  who  married  Elizabeth  Can- 
ning's aUnt ;  and  he  says,  that  upon  the  Ist  of 
January  1753,  Elizabeth  Canning  dined  at  hie 
house  upon  mutton,  and  drank  tea  in  the  after- 
noon, eat  toast  and  butter,  and  supped  upon 
cold  roast  beef.  She  lived  at  that  time  with  Mr. 
Lyon,  and  that  he  and  his  wife  went  with  her 
at  nine  o'clock  that  night,  and  left  her  at  the 
end  of  Houndsditch ;  and  about  twelve  o'clock 
at  night  her  mother's  apprentice  came  to  bis 
house,  to  enquire  for  Elizabeth  Canning, 
which  made  him  oondade  4ihe  did  not  get 
home. 

His  wife,  Mrs.  Colley,  is  called  next,  who 
gives  the  same  account  that  her  husband  has, 
with  thia  addition,  that  she  did  not  see  her 
from  the  1st  of  January  till  the  30th,  when 
Elizabeth  Canning  was  at  her  mother's,  and 
complained  she  was  very  ill.  The  next  wit- 
ness is 

Elizabeth  Canning,  the  mother  of  the  defen- 
dant, who  says,  that  her  daughter  had  been 
some  time  in  Mr.  Lyon's  service,  and  that,  upon 
the  1st  of  January,  1753,  she  called  upon  her 
in  her  way  to  her  uncle  Collej^'s;  anil  that 
pretty  late  that  evening  Mr.  Lyon  called  upon 
her,  to  enquire  for  her  daughter.  This  sur- 
prized her  a  good  deal ;  upon  which  she  sent 
to  Colley 's,  who  sent  her  word,  that  they  had 
parted  with  her  at  Houndsditch  at  nine  that 
night :  and  says,  that  bhe  never  heard  of,  er 
saw  her  from.tbat  time  till  the  nigbt  before  the 
30th  of  January,  when  she  came  to  her  house 
about  a  quarter  af\er  ten  that  night  (though 
she  advertised  her  three  eeveral  times).  She 
says,  that  when  she  came  into  her  house  she 
was  in  a  most  deplorable  condition,  her  hands 
black,  and  blue,  and  her  face  bloatfd,  bad  on 
the  bed-gown  now  produced,  and  two  ragged 
handkerchiefs  on  her  head,  neither  of  vrhich 
she  had  ever  seen  before  ;  her  ear  was  bloody  ; 
that  she  sent  for  Mrs.  Woodward  and ,  some 
other  neighbours,  who  came  to  her ;  and  on  her 
daughter's  being  asked,  where  she  had  been  f 
she  answered,  she  could  not  tell,  but  had  seen 
the  Hertford  coach  from  the  place  where  she 
was.  She  said,  that  she  remembered  an  old 
woman  and  two  young  women.  She  gave  an 
account  of  her  being  robbed,  and  carried  away, 
and  her  confinement ;  and  said,  she  had  no^ 
thing  at  all  to  support  her  from  the  Friday  be^ 
forie  she  made  her  escape.  She  gives  an  afe- 
count  of  her  daughter's  illness,  and  that  she 
sent  for  a  physician  and  an  apothecary.  She 
remembers  that  her  daughter,  on  the  night  she 
canoe  home,  mentioned  the  name  of  Wdls  or 
Wills.  She  mentions  the  money  her  daujg^htet 
had  in  her  pocket  at  th6  time  of  her  going  to 
Colley,  which  I  think  was  between  twelve 
and  thirteen  shillings.  She  says  farther,  tfasft 
during  her  danghter's  absence,  she  was  advised 
to  go  to  a  conjurer,  who  bid  her  be  easy,  for 
she  wonld  certainly  come  home  again,  and  be- 
lieves he  told  her  she  was  in  the  hands  of  ab 
oM  woman ;  but  says,  that  ker  ewa  apprehil|t> 
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•iont  w««»  thai  tb«  wm  ibordered  bj  the 
Jews,  and  thrown  into  Houods<|itch.  She 
aayt,  that  abe  told  her  she  lay  in  hay  dariog 
bcr  eonfiaemeat ;  that  she  has  only  a  very  mo- 
derate stomach,  and  has  known  her  freqoeoUv 
to  be  fonrteen  days  wUhoul  going  to  stool. 
Upon  this  wtiness's  being  asked  whether  she 
did  not  swear,  at  the  trial  of  Mary  Squires,  that 
her  dangbter  had  a  cap  on  her  bead  whea 
the  came  home  f  she  answered,  she  did  not ; 
bot  upon  the  short- band  writer's  being  asked 
that  question,  his  answer  was,  that  she  did,  at 
that  trial,  swear,  that  h^daogbter  had  a  cap  on 
her  head  at  that  tiipe.  At  this  time  some  no- 
tices were  produced,  and  prored  to  be  slgufd 
by  the  defendaat,  ngaifylpg  her  int^tion  to 
tw  her  trial  at  some  of  the  times  mentioned  in 
^me  or  one  of  those  notices,  and  her  name 
wrote  in  a  Tory  legible  band ;  though  in  the 
ipibrmation  before  Mr.  Ftelding,  nothing 
more  a^ipearf  hot  her  mark.  After  this,  a 
witness  is  called,  who  speaks  only  to  the  sereral 
adf  ertisement*  in  the  news-papeis.  The  next 
witness  ip 

Jamea  Lord,  (who  is  apprentice  to  Elisabeth 
Canning's  motlier)  who  agrees  as  to  the  time 
of  her  being  missing,  and  was  sent  to  sereral 
nlaoes  to  enquire  for  her ;  bot  he  did  not  see 
ler  from  the  Ist  to  the  29th  of  January  1753 ; 
and  on  that  very  night  his  mistress  went  upon 
her  knees,  to  pray  that  she  might  see  even  the 
apparition  of  her  daughter;  and  very  soon  af- 
terwards the  latch  of  the  door  was  lifted  up, 
and  Elizabeth  Canning  came  in.  When  be 
first  saw  her,  he^lid  not  know  her,  she  was  in 
aiich  a  miserable  condition,  much  the  same  as 
her  mother  has  mentioned,  and  particularly 
iier  ear  bleeding  fresh,  (though  she  bad  then 
walked  ten  >niM  ^cl  was  almost  spent.  He 
went  for  Mrs.  Woodward,  and  others  of  the 
neighbours ;  and  she  then  told  them,  that  she 
had  been  at  Mrs.  Wells's  at  Enfield- Wash, 
and  said,  that  she  had  beard  people  go  to  and 
fro  in  the  house,  and  mention  the  name  of 
Wells  or  Wills.    Then 

Robert  Scarrat  is  called,  who  says,  that 
liepiog,  on  the  39th  of  January,  1763,  that 
Blizabeth  Canning  was  come  home  late  that 
night,  be  went  lo  her  mother's,  late  as  it  was, 
to  see  her.  8be  bad  a  bed-gown  on  her ;  and 
having  heard  her  asked  where  she  had  been, 
and  bearjog  her  answer,  that  she  had  been  at  a 
place  from  whence  she  had  seen  the  Hertford 
g:oachman,  and  about  nine  or  ten  miles  from 
X^ndon,  he  immediately  said,  he  would  lay  a 
gntnea  to  a  farthing  that  he  guessed  where 
ahe  had  been ;  and  tlien  sajd,  he  was  sure  sh^ 
)iad  been  at  mother  Wells's ;  upon  which  she 
aaid,  she  wi|s  sure  she  had  heard  that  name 
ipentioned  in  the  house  where  she  was  cop- 
4oed'  SMie  M>en  desi^ribed  the  room  to  be  a 
lopgifh  ^d  darkish  room  (which  does  notagree 
Hith  her  description  of  it  before  the  alderman). 
9he  then  de^ribed  the  fields  through  which 
a|ie  passed  in  her  oetAjrn  home,  a  little  brook, 
fipd  a  tanner's  yard  ;  said  that  she  met  a  man 
mkf^  <)ir<6tffi}  her  m  hf  r  roa^l  to  London  ;  and 


deacribed  tha  woaaao  who  cut  her  aUy«  to  be  a 
tall,  swartliy,  bUck  womaii,  and  two  young- 
women  in  the  room  at  the  same  time.  Ha 
says,  that  he  went  to  Enfield* Wash  the  1st  of 
Fehroary,  and  waa  present  when  Elizabeth 
Canning  waa  brought  into  the  parlonr,  and  saw 
her  point  to  Mary  Squires,  saying.  That  is  the 
woman  whp  cut  my  stavs  ofi*;  upon  which 
Mary  Squires  said,  Disar  Mai^yp-  take  care  how 
you  ^wear  my  precious  life  aw^ ;  to.  which 
Elisabeth  Canning  said,  I  know  voo  too  well, 
tomyaorrow.  And  on  being  aaked  whether 
ahe  knew  any  other  in  the  parkmr,  she  saii^ 
that  she  did  not  know  Georoe  Squires;  hut 
that  Lucy  Squires  and  Virtue  Hall  were  in  the 
room  when  ber  stays  were  cut  off.  He  saya» 
that  she  mentioned  some  of  the  things  which 
were  in  tl^  room  ahe  waa  confined  in,  and 
pointed  to  the  window  oat  of  which  she 
escaped.  Upon  his  cross-exaqiination,  be  sayi^ 
he  never  was  in  the  workshop  at  Wells's,  taU 
this  IM  of  February ;  but  owns  (with  some 
difficulty)  that  he  might  have  been  in  the  house 
near  ten  times,  and  that  he  baa  known  Wells 
for  about  three  or  four  vears.  He  says,  that 
he  heard  Canning  give  her  information  before 
alderman  Cbitty,  and  heard*  ber  give  evidence 
at  the  triiil  of  Mary  Squires,  and  thinks  that 
her  evidence  on  the  trial  did  not  vary  frotii  her 
informaUon  before  the  alderman  ;  but  will  not 
take  upon  liim  to  give  an  account  of  the  parti- 
culars of  her  evidence  betbre  the  alderman.  He 
owns,  that  when  he  waa  in  service,  at  Edmonton, 
that  he  rode  his  master's  horses  to  Wells's; 
but  disowns  his  having  any  quarrel  with  her, 
or  saying  that  he -would  l»e  revenged  on  ber. 
And  savs,  that  he  believes  there  was  no  lock 
on  the  door  of  the  room  called  the  worksho|i. 
The  next  is 

Mary  Myers,  who  says,  that  ahe  has  known 
Mrs.  Canning  and  lier  daughter  some  time,  and 
that  the  daughter  is  a  very  sober  girl.  She 
gives  an  account  of  the  time  when  Elizabeth 
Canqing  was  mining,  and  of  her  return  to  her 
mother's  between  ten  and  eleven  o'cl9ck  at 
night  on  the  S9th  of  January.  She  tells  >oo 
the  company  she  saw  there,  and  the  condition 
she  was  in,  which  was  very  bsfl.  ^ihe  says, 
that  she  gf  ve  the  same  account  of  her  being 
roblted  in  Moorfields,  and  her  being  carried  to 
Wells's,  and  of  ber  treatment  there,  which  yoo 
have  already  heard,  apd  is  much  t^e  same  ac- 
coupt  which  she  gaye  at  the  trial  of  Mary 
SqMires:  that  she  th^n  gave  a  particular  ao- 
count  of  her  escape,  which  you  have  also 
heard:  and  that  she  tore  her  ear,  and  the 
blood  dropped  upon  ber  shoulder  after  ahe  re« 
turned  to  her  mother's.  This  witqe«s  says, 
that  she  went  wfth  ([fanning  to  Wella's  on  the 
1st  of  February,  and  gives  you  an  ^ocqunt  of 
her  fixing  on  Msry  Squires  as  the  person  who 
robbed  her,  and  what  Afary  Squires  then  said, 
as  is  before  mentioned  by  the  other  witnesses 
then  present ;  tb<it  she  fixed  on  the  vorksfaop 
as  the  place  of  her  confinement;  but  said, 
there  was  at  that  time  more  hay  in  it ;  and 
tha(  Adam^on  put  bia  back  against  one  of  tl^o 
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wimlowt  there,  to  try  if  she  could  g^ive  an  ac- 
count of  the  prospect;  which  she  did,  hy  de- 
scribing hills  at  a  distance.  She  says,  that  she 
looked  at  Canning's  shift,  and  that  it  was  dirty. 
Cannot  tell  the  reason  of  Scarrat's  being  at 
Mrs.  Canning's  the  ni^ht  her  daughter  came 
borne  $  but  says,  he  lived  in  that  neighbour- 
hood.   The  next  witness  is 

Mrs.  Woodward,  who  says,  that  she  was  at 
Mrs.  Canning's  the  night  that  Elizabeth  Can- 
ning came  home,  and  was  the  first  person  that 
came  there.  She  came  home  about  half  an 
hour  past  ten,  the  29th  of  January,  on  Mon- 
day at  night,  and  saw  Scarrat  and  Wintlebury 
there ;  and  at  Elizabeth  Canning's  request,  she 
sent  fiftr  her  master  and  mistress  Lyon,  and 
that  Elizabeth  Canning  said  to  the  witness, 
Oh!  Mrs.  Woodward,  I  hare  been  almost 
starved;  I  hare  had  only  bread  and  water, 
and  have  oot  had  even  water  since  last  Friday. 
Sbe  was  asked  where  she  had  been,  and  said 
she  had  been  confined  in  a  room  on  the  Hert- 
ford road.  She  then  gave  a  very  particular  ac- 
count of  her  being  robbed,  and  of  the  treatment 
she  met  with  from  Mary  Squires  at  Wells's, 
tnd  of  her  being  confineid  there.  She  agrees 
with  the  other  witnesses  in  the  account  they 
gave  of  the  deplorable  condition  she  wss  in, 
and  believes  her  to  be  as  ill  as  she  then  appear- 
ed to  be.  That  she  went  with  Elizabeth  Can- 
ning to  Eniield-Wash  on  Thursday  the  1st  of 
February  ;  and  upon  Tuesday  after  that,  she 
was  so  ill,  they  were  forced  to  put  her  in  a 
chair,  to  carry  her  to  Mr.  Fielding'ar.  Tlie 
next  witness  is 

John  Wintlebury,  who  was  known  to  Eliza- 
beth Canning's  mother  about  fourteen  or  fif- 
teen years.  He  saya,  she  is  a  .  very  honest 
woman,  and  that  her  daughter  Elizabeth  lived 
with  htm  as  a  servant  about  eighteen  months ; 
that  he  saw  her  the  night  she  came  home, 
when  she  was  in  a  very  bad  condition,  and 
had  nothing  on  but  a  bed  gown,  and  a  [riece 
of  a  handtochief  upon  her  head  ;  that  her 
ear  was  bloodv ;  that  npon  taking  her  By  the 
band,  she  said,  Lord !  Sir,  you  do  not  know 
what  I  have  undergone;  that  then  she  gave 
an  account  where  she  had  been,  by  seeing  the 
Hertford  stage  coachman :  that  he  was  with 
her  when  she  gave  her  information  before 
alderman  Chitty,  but  cannot  be  particular  as 
to  what  passed  there :  that  he  went  on  the  Ist 
of  February  to  Wells's  at  Enfield- Wash,  and 
went  into  the  room  called  the  workshop,  and 
observed  a  good  deal  of  hay  there,  which  ap- 
peared to  be  fresh  tossed  up ;  and  savs,  he 
prrived  there  at  least  an  hour  before  Aldridge, 
Hague,  or  Nash:  that  upon  Elizabeth  Man- 
ning's being  carried  into  the  parlour,  she  fixed 
upon,  and  charged  Mary  Squires,  as  the  per- 
•onwho  cat  her  stays  off;  to  which  Mary 
Sqnires  made  no  answer ;  but,  on  the  contrary, 
deiiiea  that  Mary  Squires  even  desired  her  not 
to  swear  her  life  away  f  which  is  a  circumstance 
the  other  witnesses  have  very  particularly 
sworn  to) :  that  when  Elizabeth  Cfaniiing  (>aw 
the  door  of  the  workshop  opened,  she  said, 
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This  is  the  room  I  was  confined  in.  He  was 
present  when  Adamson  set  his  back  to  one  of 
the  windows  of  the  room,  and  examined  her 
about  the  prospect ;  and  says,  that  the  north 
window  seemed  to  be  firesh  ooarded  up.  That 
when  he  observed  George  Squires  in  the  par- 
lour, Elizabeth  Canning  thought  he  was  very 
like  one  of  the  men  who  rubM  h^r  m  Moor- 
fields  ;  and  among  eight  or  nine  women  then 
in  the  parlour,  she  fixed  upon  Virtue  Halt  and 
Lacy  Squires,  as  being  present  when  her  stoys 
were  cut  off.  He  says,  he  cannot  be  so  par- 
ticular as  to  the  account  she  gave  before  alder- 
man Chitty,  as  to  that  whicn  she  gave  before 
Mr.  Tashmaker ;  and  thinks  that  the  account 
she  gave  before  Mr.  Tashmaker  corresponded 
exactly  with  the  evidence  she  gave  at  the  trial 
of  Mary  Squires.  Upon  his  cross- examination, 
he  owns,  he  did  not  give  so  particular  an  ac- 
count at  the  trial  of  Mary  Squires  as  he  does 
now  ;  and  says,  he  took  little  observation  of 
the  evidence  given  hy  her  before  alderman 
Chitty.    The  witoess  called  next  is 

Joseph  Adamson,  who  has  known  Elizabeth 
Canning  for  eleven  years ;  but  had  not  seen 
her  for  three  months  till  he  went  to  meet  her 
going  to  Enfield-Wash.  He  denies  his  eiving 
her  any  information  of  there  being  any  nay  in 
the  room ;  but  that  she  of  her  own  accord  said 
there  was.  That  when  she  was  taken  into  the 
parlour,  she  fixed  upon  Mary  Squires|as  the 
person  who  cut  off  her  stays ;  and  when  she 
was  carried  into  the  workshop,  she  said  the 
east  window  was  fastened  up,  and  she  could 
not  open  it ;  and  that  he  maoe  the  experiment 
by  sietting  his  back  to  the  window,  to  know 
whether  she  could  give  any  account  of  the 
prospect ;  and  be  observed  that  the  wood 
which  covered  the  north  window  seemed  to  be 
fresb  cracked.    The  next  witness  is 

Sutherton  Bakler,  apothecary,  who  says, 
that  he  saw  Elizabeth  Canning  on  the  30th  of 
January ;  that  she  was  in  bed,  and  in  a  very 
low  condition  ;  that  he  administered  some  me- 
dicines to  her^  being  glysters;  and  th^n  Dr. 
Eaton,  a  physidan,  was  sent  for  ;  but  before 
the  medicines  which  the  doctor  prescribed  bad 
any  effect,  she  went  to  Enfield-Wash,  which 
was  on  the  Ist  of  February.  He  says,  she 
appeared  to  be  half-starved,  and  she  did  not 
make  water  till  after  the  6th  of  February. 
And  then  they  call 

Dr.  Eaton,  who  says,  that  he  attended  Eli- 
zabeth Canning  on  the  6th  of  February,  that 
he  found  her  very  weak,  and  that  she  com- 
plained of  a  colic  in  her  stotnach  and  bowels; 
that  he  thought  her  in  danger  seven  or  eight 
days,  but  upon  the  4th  of  March  she  was 
quite  recovered ;  and  thought  the  symptoms 
of  her  illness  proceeded  from  hunger,  thirst, 
cold,  and  ffreat  hardships ;  though  he  says,  that 
her  disorder  miffht  have  proceeded  from  other 
catises,  and  thinks  she  bad  a  bad  habit  of  body. 
The  next  witness  is 

Robert  Beala,  who,  upon  the  1st  of  Januarv 
175S,  keptthe  turnpike  on  StanifordhiH,  which 
leads  from  Moorflelds  to  Enfield ;    who  says. 
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tiiat  he  mu  rerw  ill  the  ChnHmas  before ; 
end  that  the  Febroarj  ibllowiiig^y  hit  two 
cfaildreoy  which  are  rerj  yoong,  (not  abo?e 
eight  or  nine  yean  old)  told  him,  that  a  wo* 
roan  had  been  forced  away  from  Moorfields  to 
Enfieid-Wash,  and  had  been  confined  there 
abore  a  month  ;  upon  which  he  nid.  Lord !  1 
was  at  theffate  when  the  was  earned  through ; 
and  says,  that  about  Ira  or  eleven  o'clock  at 
night,  the  beginning  of  January,  he  heard  a 
aobbing  sort  of  a  cry  about  three  hundred 
yards  distant  from  him;  that  there  appeared 
to  him  to  be  two  men  and  a  woman ;  that  they 
did  not  come  through  the  gate,  but  aa  they 
were  going  orer  the  stile,  heard  one  of  the 
men  say.  Come,  along,  you  bitch,  yoo  are 
drunk ;  and  the  woman  aeeroing  f  ery  unwill- 
ing to  go  orer  the  stile,  one  of  the  men  attempt- 
ing to  lift  her  over,  she  fell  down,  and  cned 
bitterly,  but  nerer  spoke ;  one  of  them  held 
her,  and  the  other  pnsheil  her  alon^.  She  ap- 
peared to  be  a  woman  in  great  distress,  and 
sobbed  and  cried  bitterly }  but,  notwithstanding 
this  distrcm,  he  never  mentioned  it  for  abore 
aiz  weeks ;  and  he  says,  he  durst  not  venture 
to  stop  the  two  men,  because  he  was  alone. 
He  cannot  take  upon  him  particulariv  to  say, 
that  this  waft  upon  New-year's  day  ;  but  says, 
the  gown  the  woman  then  wore  was  white, 
'though  he  says  there  was  no  moon  that  night. 
The  next  witness  is 

^  Thomas  Bennet,  who  lives  at  Enfield,  oppo- 
site to  the  ten  mile  stone ;  and  he  says,  that 
upon  the  39th  of  January,  coming  towards 
liondon  between  four  and  fife  o'clock  in  the 
afternoon,  he  met  a  woman,  who  appeared 
miserably  poor,  at  a  gate-way  betwera  Wright's 
and  Jenge's,  about  a  quarter  of  a  mile  on  this 
side  Mrs.  Wells's;  that  she  had  neither  gown, 
sUys,  cap,  or  hat  on ;  that  she  enquhrd  the 
way  to  London,  which  he  directed  her:  he 
remembers  it  by  a  circumstance  of  binding  an 
apprentice  that  day;  but  says,  that  he  never 
mentioned  this  till  the  March  following. 

David  Dyer  is  called  next,  who  says,  that 
about  the  same  time  he  met  a  poor  distressed 
creature,  and  asked  her,  if  she  wanted  a  hus- 
band ?  and  looking  upon  the  defendant,  be- 
lieves her  to  be  the  same  person ;  that  he  saw 
her  about  four  of  the  clock  in  the  ailemoon. 
She  did  not  appear  black  in  the  face,  or  at  all 
bruised ;  but,  on  the  contrary,  very  pale  and 
thin.    Then  they  call 

Mary  Cobb,  who  says,  that  about  three 
miles  on  this  side  Wells's,  in  a  field  called 
Ducks-field,  just  at  the  shuttiog  in  of  day- 
light  on  the  89th  of  January,  she  met  a  wo- 
man in  a  miserable  condition,  dressefl  in  a  pooir 
dirty  bed  gown,  a  black  petticoat,,  and  a  bit  of 
a  handkerchief  on  her  head,  who  was  near 
falling  as  she  was  getting  orer  a  stile ;  that 
some  time  afterwards,  hearing  of  this  affair, 
end  recollecting  the  person  she  bad  so  met, 
she  concluded  that  she  must  be  Elizabeth 
Canning;  and  now  npon  looking  at  her  more 
miontely,  belieres  it  was  her ;  for  she  then  ob- 
serred  something  particular  about  the  tip  of 
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her  nose,  by  which  she  is  more  certain  of  her 
now ;  that  justice  Tashmaker  asked  her  about 
this  aflair,  to  whom  she  gave  the  same  ac« 
count  she  now  does.    The  next  witness  is 

William  Howard,  who  ia  produced  in  order 
to  shew,  that  the  witness  Aldridge  had  once  a 
different  opinion  of  Elizabeth  Canning  to  that 
which  be  has  now  disclosed  ia  his  evidence. 
He  says,  that  Aldridge  and  his  brother,  a  little 
time  after  Mary  Smiires  was  taken  up,  brought 
him  the  Case  of  Elisabeth  Canning,  and  re- 
commended her  aa  aa  object  of  compassion, 
and  proposed  a  subscription  to  support  her; 
and  that  he  came  to  him  a  second  time  on  ihm 
same  subject ;  but  when  he  eame  the  second 
time,  he  said,  that  the  girl  (meaning  Eliaabeth 
Canning)  was  not  so  dw  in  ber  description  of 
the  room  where  she  said  she  was  confined. 
Then 

Mrs.  Howard,  his  wife,  is  called,  and  con- 
firms what  her  husband  has  said  as  to  Al- 
dridge's  desiring  bim  to  subscribe.  She  lives 
opposite  to  Wells's,  and  believes  that  she  saw 
Mary  Squirea  pass  and  repass  several  tinoes  in 
the  month  of  January ;  and  thinks  that  she 
saw  Mary  Squires  and  her  family  at  Wells's 
door  the  Sunday  se'nnight  before  they  wen 
taken  up,  and  believes  her  to  be  the  same  wo- 
man now  in  court.  She  owns  that  she  is  short* 
si|[hted,  and  that  Mary  Squires  and  her  fa- 
mily might  be  fifty  vards  distance  from  her, 
when  she  first  saw  them ;  bqt  she  thinks  that 
she  has  sera  them  pass  by  her  house  within 
the  distance  of  thirty  yards.    The  next  wit* 

William  Headland,  who  says,  that  to  the 
best  of  his  memory,  he  was  with  his  father 

Swho  lives  at  Eofieid-Wash)  soose  time  before 
January  was  twelve- month,  and  was  there 
when  Wells  and  the  rest  were  taken  up;  and 
says,  that  he  took  a  piece  of  lead  up,  which 
lay  under  the'window  from  whence  Elizabeth 
Canning  escaped :  it  was  bloody,  and  be  heard 
that  it  was  the  lead  which  tore  her  ear  when 
she  escsped.  He  cannot  tell  the  exact  day  be 
took  it  up,  but  he  gave  it  to  his  mother.  He 
says,  that  he  saw  Mary  Squires  the  9th  of  Ja- 
nuary at  Enfield* Wash,  telling  fortunes;  and 
also  saw  her  there  on  the  IStb,  doing  of  the 
same;  and  her  two  daogbtera  were  with  her 
at  Wells's ;  remembers  it  by  its  being  market- 
day.  He  saw  her  get  nito  the  cart  whra  8h% 
was  takra  away,  and  saw  her  in  court,  and  be- 
lievea  her  to  be  the  same  woman  be  saw  there. 
He  savs,  that  he  ia  twenty-one  vears  old  ;  hot 
thougn  he  is  BO  particular  in  bis  account  of 
Ms^  Squires,  6cc.  he  gives  but  a  very  un- 
certain -account  of  himself:  for  he  can  searoe 
(if  at  all)  give  an  account  with  whom  he  haa 
lired  for  several  months  past  before  he  returned 
to  his  father ;  neither  can  he  tell  ua  in  what 
month  Christmas  b ;  he  says  indeed,  that  he 
lived  with  one- Allen,  as  an  hired  servant,  ten 
or  eleven  weeks. 

Elizabeth  Headland,  the  Isst  witness'^  mo- 
ther, is  called,  who  only  proves,  that  ber  aoa 
gave  her  the  piece  of  lead  at  or  a  little  after 
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the  time  that  Marv  Squires  and  the  real  were 
taken  op,  and  the  blood  on  it  was  dry ;  but  she 
has  DOW  lost  or  mislaid  it«    The  pezt  witness  is 

Samoel  Storv,  who  (upon  looking  at  Mary 
Squires)  says,  that  he  knows  her  ?ery  well,  and 
has  seen  her  seferal  times,  and  particularly  at 
a  house  in  White-Webbs-lane,  near  Eofield- 
Chace;  and  that  he  saw  her  on  the  33d  of 
December  1752,  at  Wells's  door;  and  says, 
that  his  cariosity  led  him  to  see  if  she  was  the 
same  woman  he  had  seen  before,  and  therefore 
be  went  within  ten  vafds  of  her,  and  thinks 
her  the  same ;  and  afterwards  went  to  see  her 
in  Newgate,  and  is  still  of  the  same  opinion ; 
and  says,  that  he  has  occasionally  seen  her  for 
three  years  together,  bat  never  spoke  to  her. 
He  savs,  that  ne  baa  seen  two  young  women 
with  her,  and  that  they  all  used  to  wear 
blankets,  and  travel  with  two  asses  and  a  little 
horse.    Then 

William  Smith  is  called,  who  lives  at  En- 
field, and  is  a  considerable  farmer  there.  He 
says,  thai  he  saw  Mary  Squires  in  his  cow- 
house on  the  15th  of  December  175S,  and  has 
seen  her  and  her  family  about  the  country  se- 
veral times*  They  came  at  that  time  to  en- 
qttu«  for  a  lodging.  He  saw  Mary  Squires 
next  morning,  and  there  were  two  yoong  men 
and  two  young  women  with  her,  whom  he 
cannot  remember.  They  lay  in  his  bam,  and 
were  there  three  nights  and  two  days,  and  bad  a 
little  black  horse  with  them,  which  they  lost. 
He  afterwards  saw  her  in  Newgate,  and  is  po- 
sitive to  her.  He  is  positive  that  he  aaw  her 
the  J5tfa  of  December,  because  he  sold  some 
com  on  the  16th.    The  witness  called  next  is 

Loomworth  Dane,  who  Leeps.the  Bell  at 
Enfield- Wash,  and  says,  that  ne  never  saw 
Mary  Sqaires  till  winter  was  twelve- month; 
and  that  upon  Old  Christmas  day,  which  was 
the  5th  of  January,  as  be  was  standing  on  a 
heap  of  gravel,  he  is  sure  he  saw  her  at  En- 
field-Wash  ;  for  bis  servant  having  a  holiday 
that  day,  be  kept  shop ;  and  one  Norton  bought 
a  collar  of  him  for  his  horse,  which  he  entered 
in  his  book,  (which  hook  is  not  produced)  and 
^at  is  the  reason  which  he  gives  of  his  remem- 
bering the  time.  He  saw  her  when  taken  up 
and  pat  into  the  cart,  and  also  in  Newgate,  and 
is  sore  she  is  the  same  woman.  He  is  asked 
aboat  Mrs.  Qeadland's  character,  (whose  evi- 
dence you  liave  heard)  which,  he  says,  is  not  a 
Tcrv  good  one.    The  next  witness  is 

oamoel  A  mot,  who  is  a  labourer,  and  lives 
on  Enfiekl  Chace,  and  says,  that  upon  a  Fri- 
day, about  nine  or  ten  days  before  New  Christ- 
mas, Mary  Squires  asked  him  (telling  him  her 
name)  for  a  little  brown  horse  which  she  had 
lost ;  and  says,  that  he  saw  her  the  Sunday 
after,  and  that  a  man,  two  women,  and  two 
chiklreo  were  witli  her,  which  children  were 
not  above  four  or  five  years  old,  and  he  believes 
they  all  lay  at  William  Smith's ;  that  he  after- 
wards aaw  Mary  Squires  in  Newgate,  and  is 
of  opinion  that  she  is  the  same  he  then  saw. 
Then  they  call 

Eiiyabeth  Amot,  wife  to  the  laftt  witness, 


who  says,  that  she  saw  Mary  Squires  in  farmer 
Smith's  cow-house  at  Enfield,  about  a  week 
before  New  Christmas,  and  that  she  then  in- 
quired about  her  horse,  which  she  bad  lost,  and 
that  she  aaw  her  afterwards  in  Newgate.  The 
next  is 

Sarah  Star,  who  lives  next  door  to  Wells's, 
and  says,  that  she  saw  Mary  Squires  at  her 
own  house  on  the  18th  of  January  was  twelve- 
month, but  had  never  seen  her  before :  that  she 
then  offered  to  mend  china,  and  stayed  at  her 
house  three  quarters  of  an  hour,  and  wanted  to 
ten  her  and  her  servants  their  fortunes,  and 
terrified  her  very  much.  She  afterwards  saw 
her  in  the  cart  when  taken  up,  and  in  Newgate, 
and  believes  her  the  same  person.  She  be- 
lieves she  saw  her  on  the  18th  of  January,  be- 
cause she  thinks  her  husband  sold  a  load  of 
pease  that  day,  and  that  there  was  a  note  given 
on  that  account;  but  that  note  has  not  been 
produced.    Then 

Daniel  Vass  is  called,  who  says,  that  he  saw 
Mary  Squires  go  by  his  house  near  Enfield 
on  CNd  Christmas  day ;  she  went  the  foot- 
way, and  he  was  then  in  bis  own  yard ;  he 
looked  pretty  much  at  her,  and  she  seemed 
snrpqsed  at  his  doing  so.  He  did  not  look  at 
her  above  a  minate,jind  never  saw  her  before ; 
bat  be  went  to  her  when  in  Newgate,  thougn 
in  a  different  dress ;  yet  is  sure  she  is  the  sama 
person  he  saw  go  by  his  yard.    The  next  is 

Jane  Dadweli,  who  keeps  a  shop  at  Enfield, 
who  says,  that  she  saw  Mary  Squires  at  her 
house  on  Thursday  the  88tn  of  December; 
knew  her  very  well,  for  ahe  had  been  there 
several  times  before ;  is  particular  to  that  day, 
because  she  dressed  meat  on  Christmas  day  for 
her  customers,  and  she  was  then  in  her  nek- 
house  washing  her  dishes.  She  went  to  see 
her  in  Newgate,  when  she  owned  that  she  had 
been  at  her  shop.    The  next  called  is 

Tobias  Kellog,  who  lives  at  Enfield,  and 
says,  that  he  saw  Mary  Squires  at  Enfield  some 
time  before  Old  Cbnstroas  (though  he  is  so 
ignorant,  that  be  cannot  tell  on  what  day  of  the 
month  Old  Christmas  day  was ;)  but  says,  he 
believes  he  saw  her  there  a  month  belbre  she 
was  taken  up ;  he  thinks  that  he  saw  her  three 
or  four  times ;  that  ahe  aaked  him  for  tobaooa, 
and  wouM  have  told  him  bis  fortune ;  and  that 
she  told  one  John  Rowley  his  fortune.  Then 
one 

John  Frsme  is  called,  who,  in  Jaunary  was 
twelvemonth,  lived  as  a  servant  with  Mr.  Far^ 
sons  in  James's-street,  Grosvenor-square,  who 
had  a  country-house  at  Enfield  ;  and  being  at 
work  in  the  gardens  there  on  the  11th  or  Idth 
of  Jannary  was  twelvemonth,  Mary  Squires 
spoke  to*  him  throagh  the  palisadoes,  and 
wanted  to  tell  him  his  fortune,  which  she  toM 
him :  he  is  positive  to  the  time,  because  his 
master  and  mistress  went  to  London  on  the  9th 
of  that  month  ;  and  says,  that  he  saw  her 
abont  a  twelvemonth  before  at  Enfield,  and 
saw  her  in  Newgate,  and  thinks  her  the  same 
person.    The  next  is  « 

Joseph  Gould,  who  lives  at  Enfield,  and 
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ca  v8,  that  he  savr  Mary  Squires  on  the  8th  or 
9th  of  January  1753,  ahout  a  quarter  of  a  mile 
from  tVells's ;  and  hearing  from  Virtue  Hall 
that  there  were  gypsies  at  Wells's,  he  took 
particular  notice  of  her ;  and  he  saw  her  after- 
wards in  Newgate.  Then 
.  Mary  Gould,  his  wife,  is  called,  who  says, 
that  she  saw  Mary  Squires  the  11th  or  12th  of 
January  was  tweWemonth,  ivho  asked  her,  if 
she  had  any  china  to  mend,  and  told  her  she 
would  not  live  long.  She  says,  she  saw  her 
about  a  week  before  she  was  taken  up,  and  saw 
her  when  she  (the  witness^  was  at  work  at  Mr. 
Parsoos's ;  and  also  saw  her  in  Newgate,  and 
believes  her  the  same.    The  next  witness  is 

Humphrey  Holding,  who  says,  that  the  first 
time  he  saw  Mary  Squires  was  on  the  8th  of 
January  1753  ;  that  he  is  a  gardener,  and  was 
at  work  at  Mr.  Parsons's,  and  that  the  family 
went  to  London  on  the  Dth  of  January  ;  and 
that  he  saw  M&ry  Squires  the  day  before,  who 
askin^j  him  i(  the  family  were  at'home,  he  ao- 
swerciT,  ihat  they  were  ;  and  says,  that  he  saw 
her  aliei  H  artlij  on  lUe  1 1th,  when  he  was  prun- 
ing Dr.  Harriit£rtuii'»  vines,  and  beset  down  his 
ilay^s  work  hi  a  bgok,  ^*ecause  he  was  not  paid 
for  it.  She  uho  inquired  if  the  family  had  any 
thina  to  rijend.  He  is  desired  to  produce  his 
hook,  which  he  had  not  about  him ;  and  says, 
that  he  wns  examined  two  or  three  times,  but 
CO u 111  not  possibly  recollect  the  time  of  seeing 
her,  because  he  had  not  bis  book  wherein  be 
sets  down  his  irork.  He  says,  that  he  saw  her 
at  Mr.  Tash  maker's  J  and  iu  Newgate.    Then 

8a rah  Vass,  wife  of  Daniel  Tass,  a  former 
wltnesjf^  ii  caJlerl,  who  wad  a  charwoman  at 
BIr.  Pivrsons^jij  jjnd  siiw  Mary  Squires  on  Thurs- 
day the  nth  of  January  1753:  she  fixes  oq 
that  day,  because  Mr.  Parsons  went  to  Londoo 
on  the  9lh,  which  was  on  Tuesday  ;  and  thai 
•he  would  have  told  her  her  fortune.  She  also 
saw  ber  passing  by  the  day  before  she  was 
taken  .up  y  she  then  asked  her  for  a  pipe  of 
tobacco,  and  had  then  some  conrersation  with 
ber;  and  afterwards  saw  her  in  Newgate,  and 
is  certain  she  is  the  same  person.  The  next 
witness  (whose  evidence  is  something  parti-r 
cular)b 

Anne  Johnson,  who  has  lived  at  Enfield 
some  years,  and  gets  her  living  principally  by 
•pinning.  8be  says,  that  she  saw  Mary  Squires 
on  the  18th  of  January  1753,  at  her  door. 
The  reason  of  her  fixing  upon  that  day  is,  be-; 
cause  she  spins  for  one  Mr.  Smitheram,  and 
•wears  that  she  carried  her  work  to  him  two 
days  before  she  saw  her  (which  was  the  16th.) 
She  says,  that  she  saw  Mary  Squires  three 
several  times  before  that,  and  in  the  compass 
jf  ten  or  eleven  daysj  and  afterwards  saw  her 
in  Newgate.  This  witness  has  also  told  you, 
that  wheA  her  work  was  given  ber  to  do  by  Mr. 
Smaheram,  and  also  when  she  carried  it  to  him 
after  it  was  done,  that  it  was  enteredl  into  a 
book  kept  by  Mr.  Smitheram,  or  by  some  of  his 
lamily,  for  that  purpose.  It  was  therefore 
Ihouj^bt  proper  to  call  Mr.  Smitberato,  and  to 
0Of  uire  whether  »  book  vrgs  kept  for  thit  ptt> 
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pose ;  anjd  he  tells  you,  that  he  did  employ  the 
witness  Anne  Johnson  in  the  business  she  has 
mentioned  ;  and  he  produces  a  book,  in  which 
are  two  columns,  in  one  of  which  is  entered  the 
yarn  which  he  delivers  out,  and  in  the  otlier| 
that  which  he  receives  after  it  is  spun;  and 
upon  producing  that  hook,  it  is  observable,  thai 
it  is  entered,  that  on  January  the  16th  one 
pound  of  yarn  is  delivered  to  Anne  Johnson  i6 
be  spun ;  and  in  the  second  column  in  the 
same  book,  one  pound  of  yarn  is  entered  to  Be 
returned  on  January  the  SSd,  bv  the  sanne  per- 
son, Anne  Johnson,  who  spun  it ;  so  that  it  5 
impossible  (if  credit  is  to  be  given  to  this  hooK, 
to  which  she  herself  refers)  mat  she  could  have 
seen  Mary  Souires  on  the  l6th  of  January  ; 
because  she  did  not  carry  home  her  wort  (tm 
appears  by  the  book)  till  the  23d  of  th^t  moo^  ; 
which  is  an  observation  ^ou  will  think  worthy 
your  notice,  and  especially  as  this  is  the  only 
written  evidence  referred  to  by  the  defendant^ 
witnesses  which  has  been  produced.  Tbej 
then  call 

Wise,  (he  wife  of  John  Basset,  ^ho  sayk^ 
that  she  saw  Mary  Squires  at  Enfield-Wash 
oh  the  31st  or  22d  of  January  1753,  and  re* 
members  it  by  a  circumstance  Of  kiting  a  ho^, 
and  of  a  servant's  leaving  her  service  at  that 
time ;  that  she  saw  her  in  her'own  house«  and 
gave  her  a  penny  to  tell' her  fortune.  She  saw 
her  afterwards  in  Newgate;  and  upon  aeon* 
versation  with  Ma^y  Squires  there,  about  see* 
ing  her,  Mary  Squires  told  her,  she  wronged 
her.    The  next  is 

James  Pratt,  who  says,  that  be  saw  Mary 
Squires,  a  man,  two  women,  and  some  chif* 
dren,  in  farmer  Smith's  cow-house,  about  three 
days  before  New  Christmas,  as  near  aa  be  can 
remember,  where  they  continued  about  three 
days ;  and  that  Mary  Squires  then  complained 
of  the  loss  of  her  horse.    Then  t)iey  call  ' 

Lydia  Farroway,  who  was  a  servant  to  Mr. 
Howard  at  Enfield-Wash,  and  she  aavs^  thai 
she  saw  Mary  Squires  there  upon  the  l*uesday 
se'nnight  before  she  was  taken  up,  and  re- 
memt^rs  it  by  this  circumstance,  that  she  was 
on  that  day  making  pyes  for  her  young  master's 
birth -day  ;  and  saw  her  afterwards  in  New- 
gate, and  thinks  she  can  be  certain  to  her.  The 
next  is 

Margai^t  flkhardson,  who  says,  thai  sho 
saw  Mary  Squires  at  Enfield  last  January  waa 
twelvemonth,  in  a  chandler's  shop  ther^  and 
stayed  with,  her  a  quarter  of  an  hoar,  and  led 
ber  in  the  shop;  and  she  also  saw  ber  on  Old 
Christmas  day ;  remembers  it,  because  ber  dog 
was  going  to  lay  hold  on  her,  which  her  hus- 
band prevented.  She  appears  to  be  rery  igoo* 
rant ;  fpr,  being  asked  in  what  month  Christ- 
mas is,  she  saya,  she  does  not  know.    Th^n 

Geonre  Cleniento  is  called,  who  is  serranl 
to  Mr.  Star  at  Enfield,  and  says,  that  he  saw 
Mary  Squires  there  a  fortnight  before  she  wai 
Uken  up,  and  that  she  wanted  to  tell  his  mis- 
tress her  fortune,  which  frighted  her;  aiid 
says,  that  he  saw  her  two  or  three  days  after» 
but  nobody'  WM  with  her  isitber  of  the  t»m§p 
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He  aHerwardg  saw  her  and  Iraew  her  in  New- 

Saie,  and  abe  asked,  whai  barm  had  she  done 
im  ?  The  oext  ia 

HaDoah  Feosham,  who  says,  that  she  saw 
Mary  Squires  alone  at  a  place  near  Enfield  on 
the  16tb  of  January  1753,  and  saw  her  s€?era] 
tiroes  afterwards  passing  and  repassing;  and 
saw  her  afterwards  in  Newgate. 

Elizabeth  Sherrard  is  the  next,  and  she  says, 
fhat  she  saw  Mary  Squires  at  Wells's  on  Wed- 
nesday, Thursday,  Friday,  and  Saturday  next 
before  New  Christmas ;  and  says,  that  she  saw 
a  young  man  and  two  women  with  her,  which 
she  b^fieves  to  be  her  son  and  daughters.  She 
appears  rery  ignorant,  and  can  scarce  give  an 
account  at  what  season  of  the  year  Christmas 
is.    The  next  witness  is 

John  Ward,  (who  is  produced  in  order  to 
pro?e  a  confession  made  by  Susannah  Wells, 
at  the  time  of  her  confinement  in  Bridewell, 
before  she  and  Mary  Squires  were  tried)  who 
says,  that  he  went  to  see  her  in  Bridewell ; 
upon  her  shewing  some  surprize  at  seeing  him, 
he  told  her,  that  he  saw  her  name  in  the  news, 
iod  then  asked  her,  how  she  came  to  keep  the 
girl  a  fortnight  f  She,  upon  that,  said,  she  was 
there  twenty- eight  days.  He  then  asked  her, 
what  rooin  she  was  in  ?  (}er  aaswer  was,  that 
he  knew  the  room  ?cry  well  (though  be  says, 
that  he  had  not  seen  it  for  twelTe.years  before.) 
Too  will  consider  in  what  light  thia  eridence 
appears ;  for,  as  it  is  laid  before  you  bv  the  de- 
fendant to  prove  Wells's  confession  of  the  faol 
cliar^ed  upon  her,  ^he  question  is,  whether  it 
can  bare  that  effect?  And  in  order  to  deter- 
mine that,  yoD  will  observe,  he  tells  her,  that 
the  reason  of  his  visit  was,  because  he  saw  her 
name  in  the  news -papers,  and  then  asked  her, 
(ow  she  came  to  keep  the  girl  a  fortnight? 
Upon  which  she  said,  it  was  twenty-eight  days. 
Now  it  is  very  notorious,  that  the  account 
which  the  defendant  herself  gave  of  her  con- 
finement, as  well  as  the  account  gireo  of  it  in 
the  new!k|iapers,  was  twenty-eight  days ;  so 
that  yon  ivill  take  ft  into  your  consideration, 
Whether  yon  will  believe  this  to  be  a  confession, 
or  whether  she  spoke  from  the  news-papers,  in 
order  to  rectify  the  witness's  mistake  in  charge 
iDg  her  with  confining  the  girl  (as  he  then 
Galled  the  defendant)  a  fortnight,  when  it  ap- 
peared bv  the  news-papers  to  be  twenty-eight 
days.    Then 

Kichard  Jones  is  called,  who  was  with  the 
last  witness  to  see  Wells  in  Bridewell,  and 
agrees  with  him  as  to  the  convenation  which 
|»assed  relating  to  the  defendant's  confinement 
in  the  terms  yoii  have  heard.  The  next  wit- 
nesses the^  call,  are 

Nathaniel  Crumphorne,  and  Elizabcfth  his 
wife;  and  tley  are  produced  to  prove  a  con-< 
Versatjon  between  those  i^itn esses  and  Judith 
the  wife  of  Fortune  Natus,  relating  to  the  pre- 
sent defendant,  whicli  seems  very  extraordi- 
Itarj^ ;  for  tbev  tell  you,  that  upon  the  Slst  of 
April  last,  Juflth  Natus  wato  at  their  house, 
^nd  that  Nathaniel  Crumphorne  said  to  her, 
tbafc  u  she  knew  thftt  £li;eab«th  Canning  was 


at  Wells's,  how  could  she  go  against  her?  And 
that  the  answer  she  made  was.  Indeed,  Mr. 
Crumphorne,  I  cannot  say  but  she  really  was 
there  when  we  lodged  there.  I  mention  this 
as  a  very  extraordinary  piece  of  evidence;  be- 
cause, if  what  is  sworn  by  this  evidence  is  true, 
the  consequence  must  necessarily  be,  that  not 
only  this  Judith  Natus  and  her  husband,  but 
many  witnesses,  whose  evidence  1  have  alrttuiy 
stated  to  you  relating  to  that  fact  of  her  being 
there,  must  be  absolutely  and  wilfully  peijnred* 
The  next  is 

Paul  Stevens,  who  is  called  to  prove  a  con- 
fession which  he  says  Mary  Squires  made 
in  New  Prison,  and  there  he  says,  that  Mary 
Squires  owned  she  had  been  at  Wells's ;  |but 
at  the  same  time  said,  that  she  neither  cut 
the  defendant's  stays  off,  or  robbed  her ;  but 
said,  that  Bettv  Canning  was  at  Wells's  about 
a  fortnight  ana  three  days,  and  that  she  was 
there  at  the  same  time.  Now  this,  as  well  aa 
all  oth^r  confessions,  must  be  taken  intire;  and 
if  so,  it  is  certain  that  Mary  Squires  disowns 
the  rubbery,  though  she  owns  (if  she  made  this 
confession)  that  &tty  Canning  was  at  Wells's 
at  the  time  she  waa  there.  This  confession 
also  (if  she  made  it)  must  appear  something 
wonderful,  when  you  consider  the  former  evi- 
dence. 

Then,  in  order  to  discredit  Fortune  N^tus, 
they  call  three  witnesses,  riz.  Joseph  Haines, 
Paul  Chapman,  and  Thomas  Green.  The  first 
of  them  says,  that  he  has  in  general  a  bad  cha^ 
racier :  the  second  says,  that  both  be  and  hit 
wife  have  but  very  indifferent  charscters,  and 
ought  not  to  be  believed  upon  oath ;  but  il 
seems  that  there  has  been  some  difierence  be^ 
twete  Chapman  and  him  about  a  note :  and 
the  kut  witness  says,  that  he  believes  Fortune 
Natus  would  swear  any  thing  for  hire.  Then, 
to  discredit  Ezra  Whiffin,  tbev  have  called 

William  Metcalf,  who  is  a  glazier  and  painter, 
and  be  says,  that  upon  the  8th  of  Januairy,  Old 
Stile,  which  is  the  19th  New  Stile,  Whiffin 
having  employed  him  to  pabt  his  sign,  it  was 
brought  home  that  day,  and  then  the  witness 
told  Whiflin,  that  Mrs.  Wells  had  got  her  sign- 
irons  to  sell;  and  therefore  concludes,  that  if 
Whiffin  hkd  bought  her  sign-irons  on  the  isth, 
which  he  6wore  he  did  (which  was  the  day  be* 
fore)  he  would  naturally  have  told  him  so. 
Upon  his  cross-examination,  he  tells  you,  that 
he  remembers  ttiis  circumstance  bv  an  entry 
in  a  book,  a  copy  of  which  he  produced ;  but 
he  owns,  that  the  figure^  1758  in  that  copy 
were  wrote  so  late  as  last  Saturday.  Now  to  cs* 
tablish  the  characters  of  Whiffin  and  Fortune 
Natus,  the  counsel  for  the  kifig  have  called 
some  witnesses.    The  ftrst  is 

Hit.  Smitheram  (who  has  been  called  before), 
who  says,  that  he  has  known  Whiffin  s  jfiit 
and  a  half,  Und  that  his  general  character  is  % 
very  fl;ood  one,  and  that  he  does  nOt  bcti^ve  hn 
would  forswear  himself.    Then 

Mr.  Barnes  and  Mr.  Smart  are  ealled,  Who 
both  have  known  him  between  Mhroe  and  fottir 
year^  and  igren  in  givitttf  hint  tbedkarseter  of 
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a  Tery  hQne$t  man.  As  to  Fortuoe  Natus's 
character, 

Thomas  Bell  is  called,  who  says,  that  be  has 
worked  for  him  about  fifteen  monUis,  and  that 
he  has  always  behaved  honestly  and  well,  and 
does  not  believe  he  would  be  guilty  of  per- 
jury ;  and  says  further,  that  he  has  eight  ser- 
vants, and  does  not  think  be  has  so  good  a  ser- 
▼aul,  or  one  be  values  so  much  as  be  does 
Fortune  Natns. 

I  have  now  laid  before  yon  the  evidence 

given  both  on  one  side  and  the  other,  with  all 
le  exactness  1  have  been  able ;  and  as  the 
Terdict  you  are  to  give  is  attended  with  great 
expectation,  you  will  weigh  and  consider  the 
evidence  you  have  heard  with  the  utmost  care 
and  impartialitj^,  and  not  suffer  yourselves  to 
be  influenced  either  by  popular  cfamonr,  pr  by 
any  apprehensions  of  the  consequence  of  doing 
the  public  and  yourselves  that  justice  which  is 
expected  from  you.  It  is  certain  that  this  trial 
has  been  carried  on  by  different  sets  of  people, 
who  have  interested  themselves  in  it  with  un- 
common zeal,  and  whose  passions  have  led 
them  into  the  greatest  extremities,  as  well  as 
the  highest  extravagancies,  according  to  the 
part  they  have  supported,  which  has  drawn  [t 
into  an  unusual  length,  and  has  given  it  the 
appearance  of  greater  intricacy  and  difficulty 
than  otherwise  it  could  have  met  with.  As 
yon  have  heard  all  the  witnesses  examined 
with  the  utmost  accuracy,  and  carefuMy  at- 
tended to  their  evidence ;  your  verdict  will,  at 
least  it  ought,  to  give  a  general  satisfaction,  in 
clearing  up  those  doubts  which  this  extraor- 
dmarv  affair  has  occasioned. 

I  believe  there  never  happened  a  greater 
contrariety^  of  evidence  (not  to  give  it  a  worse 
name)  during  the  course  of  any  trial,  than  there 
has  in  this :  however,  it  is  generally  so  ordered 
by  Providence,  that  truth  is  attended  with  so 
strong  a  connection,  and  such  an  invincible 
uniformity,  thst  it  seldom,  if  ever,  fails  in 
having  its  due  weight. 

It  may  not  be  amiss  just  shortly  to  recapitu- 
late, and  take  a  view  of  the  evidence  as  it  has 
been  given,  and  bow  it  has  been  applied. 

The  first  fact,  they,  who  are  concerned  for 
the  prosecution,  undertake  to  prove,  is,  that 
Uary  Squires,  her  son  and  daughter,  were, 
upon  the  S9th  of  December,  at  a  place  called 
South-Phrrot  in  Dorsetshire;  and  that  sbe 
and  they  travelled  from  thence  through  Ab- 
botsbory  (where  they  suyed  from^Monday  the 
1st  of  January  to  the  Tuesday  se'hnight  fol- 
lowing), then  arrived  at  Wells'soo  Wednesday 
the  34th  of  that  mon]|K  and  their  whole 
journey  through  the  several  counties  they 
passed,  proved  bj  thirty-eight  different  wit- 
BCises,  confirmed  by  man  j  drcurostanoes,  who 
^dou't  appear  to  have  the  least  correspondence 
together,  or  to  act  in  concert  on  this  occasion ; 
but,  on  the  contrary,  most  of  them  utter 
strangers  to  each  other. 

Yon  will  then  compare  Elizabeth  Cannmg^s 
information  before  alderman  Chitty,  with  Uie 
evidence  the  gave  at  the  trial  of  Mary  Squires^ 
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as  to  her  description  of  the  room,  as  well  «s 
the  account  she  gave  of  what  was  in  it,  and 
consider  bow,  and  in  what  particulars,  sbe 
differed.  Then  the  principles  upon  which 
Nash,  Aldridge,  and  Hague  went  upon ;  first 
in  giving  her  credit,  and  then  in  disbelieviu|f 
ber  whole  story  after  they  had  taken  a  view  o€ 
the  room,  and  consider^  the  different  accounts 
she  gave,  as  well  as  their  opinion  how  easily 
she  might  have  escaped,  if  she  had  been  there. 
There  is  another  very  remarkable  circumstance, 
which  you  must  remember  is  proved  by  four 
witnesses;  I  mean  that  of  lopping  the  trees 
which  grew  at  the  window  of^the  room  she 
swears  herself  confined  in,  which  was  done  oo 
Monday  the  8th  of  January,  at  which  time  she 
swore  herself  in  that  room.  There  is  also 
somethings  ?ery  particular  as  to  the  shift  she 
had  on,  m  which  she  swore  she  was,  at  that 
season  of  the  year,  dragged  to  Wells's,  and 
worn  twenty- nine  days.  Besides  this,  her 
setting  her  mark  only  to  the  information  she 
gave  before  Mr.  Fielding,  and  writing  her 
name  in  a  fair  legible  hand  to  the  notices  she 
gave  of  taking  her  trial.  And  added  to  all  this, 
her  attempting  to  take  away  the  bed-gown  at 
the  time  of  her  bein^^  at  the  then  lord -mayor's, 
insisting  upon  its  being  ber  mother's.  When 
you  have  laid  this  evidence  together,  and 
weighed  it  with  proper  attention,  yon  will  tbeo 
take  her  defence  into  your  consideration,  and 
determine  whether  she  has  answered  the  crime 
with  which  she  is  charged  to  your  satisfaction. 
In  the  first  place,  you  will  consider,  whether 
the  evidence  she  gave  against  Mary  Squires 
can  possibly  be  true ;  and  in  the  next  place, 
whether  you  think  it  probable.  As  to  the  first, 
there  Is  no  sort  of  evidence  even  to  assist  you 
in  determining  whether  it  is  possible  for  human 
nature  to  subsist  for  twenty-nine  days  together 
upon  no  more  than  a  quartern -loaf,  and  a 
pitcher  of  water  of  the  size  voa  have  seen.  If 
you  should  think  this  possible,  yon  will  then 
take  the  probability  of  ber  defence  into  consi- 
deration. Her  roaster  Lyon  tells  you,  that  he 
differed  fromHhe  rest  of^^his  companions  who 
went  with  him  to  Enfield,  and  that,  for  his 
part,  be  had  no  doubt  of  the  truth  of  what  she 
nad  sworn  ;  and  many  other  witnesses  siie  hss 
called  are  of  the  same  opinion,  for  the  ressoos 
you  have  beard  them  give.  Then  her  mother, 
and  the  neighbours  whom  she  sent  for  upon 
her  daughter's  return,  have  described  her  dress, 
and  have  given  yon  an  account  of  the  miserable 
wretched  condition  she  was  then  in,  as  well  as 
the  account  she  then  gave  of  her  confinement, 
and  the  place  where  she  was.  The  evidence 
of  Beals,  who  kept  the  turnpike  at  Stamford- 
hill,  is  very  observable,  who  says,  that  he  be- 
lieves Elizabeth  Canning  was  dragged  through 
Uie  turnpike  on  the  1st  of  January ;  yet  says, 
that  he  never  spoke  of  it  till  six  weeks  after; 
and  then  closes  this  part  of  ber  defence  with 
the  evidence  of  three  witnesses,  who  swear 
that  they  met  her  on  the  road  (as  they  believe) 
en  ber  return  from  Enfield-Wash.  And  then, 
to  induoe  you  to  believe  that  she  was  do(  i 
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lakeo  io  the  penoa  of  Manr  S^oireit  from 
whom  she  swore  the  mel  with  Ibis  se?ere  and 
cruel  treatmeDt,  she  has  called  tweniy-sefen 
witoessss,  who  all  swear,  that  thej  saw  Mary 
Squires  io  and  about  £nfieldin  the  montlis 
of  December  and  January ;  which,  if  true, 
Ibirtv-eigbt  witnesses,  who  positively  swear  to 
her  being  in  other  places,  must  m  wilfully 
Derjdred ;  but  you  oinst  remember,  thai  some 
tew  of  those  twenty-seven  witnesses  have  ap- 
pealed to  written  evidence,  snch  as  entries  in 
books,  none  of  which  (as  1  recollect)  have  been 
produced,  except  that  of  Smitheram,  which 
was  referred  to  by  Anne  Johnson,  by  which  it 
maoifestlv  appears  how  greatly  she  was  rois- 
^  taken  in  her  evidence ;  and  it  is  very  remarka- 
ble, that  there  are  not  two  of  these  twenty- 
seven  witnesses  who  can  swear  they  saw  her 
at  the  same  time.  And  last  of  all,  you  will 
consider  the  confessions  of  Wells  and  Mary 
Sqnires  after  thev  were  in  custody ;  and  what 
Judith  Natus  said  a  few  days  sgo  relating  to 
this  aflbir,  on  which  I  made  such  observations 
u  have  occurred  to  me. 

And  now,  gentlemen,  the  whole  rests  for  your 
determination;  and  as  it  is  very  observable 
that  yon  bave  attended  to  the  evidence  with 
the  greatest  application,  and  your  characters 
being  sucb  as  will  not  suffer  ^ou  to  deviate 
from  the  imths  of  troth  snd  justice,  I  cau  make 
00  doabt  nut  that  you  will  acquit  yourselves  as 
honest  men.  If  therefore  you  are  of  opinion 
that  the  defendant  is  guilty  of  this  perjury,  vou 
will  find  her  so ;  if  innocent,  you  will  acquit  her. 

The  Jury  withdrew  at  twenty  minutes  afVer 
twelve  o'clock  in  the  morning  to  consider  of 
their  verdict,  and  returned  at  fifteen  minutes 
4tfter  two,  and  brought  in  their  verdict,  Guilty 
of  peijuryy  but  not  wilful  and  corrupt.* 

Upon  wli'ich  the  Recorder  told  them,  *'  That 
he  could  not  receive  their  verdict,  because  it 
was  partial;  and  they  most  either  find  her 
guilty  of  the  whole  indictment,  or  else  aciiuit 

Upon  which  they  were  sent  out  again  at 
twenty- five  minutes  after  two,  snd  returned  at 
forty- one  minutes  after  two;  and  brought  in 
their  verdict  Guilty  of  Wilful  and  Corrupt 
Penury. 

Upon  which  she  was  committed  by  the  Court 
to  the  custody  of  the  keeper  of  Newgate. 


On  the  Monday  following,  the  ISth  of  Hay, 
she  was  called  to  the  bar,  in  order  to  receive 
aentenoe;  when  her,  counsel  delivered  into 
court  affidavits  of  two  of  the  jurymen,  Mr. 
Prome  and  Mr.  Russell,  setting  forth  that  the 
verdict  was  given  not  according  to  their  con-' 
sciences,  which  were  read. 

Upon  which  Mr.  Manning,  the  foreman  of 
the  jury,  was  sent  for  by  the  Court,  and  asked 

*  See  in  the  Duehess  of  Kingston's  Case, 
A.  D.  1776,  the  answer  of  the  duke  of  New- 
«Mtle  whcis  ealled  upon  for  bis  verdict. 


how  this  matter  was  f  who  me  the  foDowmg 
account  how  they  were  divided. 

The  Foreman  then  acquainted  the  Court, 
*  That  all  of  them,  but  those  two,  were  of 
opinion  she  was  guilty  of  the  whole  indictment, 
but  the  said  two  did  not  think  she  was  wilfullv 
guilty,  yet  nevertheless  thought  sbewasffuif- 
iy  ;  hot  believiog  somebody  had  seduced  the 
girl,  and  forged  the  story,  for  her  to  tell  and 
stand  by  (in  short,  they  all  believed  so) :  and 
upon  such  belief  they  found,  and  gave  their 
verdict.  Guilty,  but  not  wilful:  but  were  in- 
formed by  the  Recorder,  that  he  could  not 
take  that  verdict,  for  they  must  either  acquit 
her,  or  else  find  her  guilty  of  the  whole  m- 
dictment. 

''That  when  they  withdrew  to  considev 
sgain  of  the  charge,  the  said  two  men  declared 
they  could  not  come  in  to  find  her  guilty  of 
the  whole  indictment ;  but  upon  arguing  the 
case  with  them,  and  telling  them  they  might 
as  well  find  her  guilty  of  the  whole  indict- 
ment, they  said,  they  could  not  agree  to  it, 
unless  the  rest  of  the  jury  would  consent  to 
recommend  her  to  the  Court  for  mercy.  Thai 
then  they  all  agreed  to  find  her  guilty  of  the 
whole  indictment;  which  they  aU  agreed  she 
was  guilty  of  before,  exceflt  the  said  two ;  and 
accordingly  gave  in  their  verdict,  Guilty  of 
Wilful  and  Corrupt  Perjury." 

Upon  which  the  prisoner's  counsel  insisted 
upon  a  new  trial,  which  the  Court  would  not 
agree  to. — The  Court  were  divided,  and  the 
Recorder  read  the  act  of  parliament  concern- 
ing the  crime  of  peijury,  wherein  it  empowers 
the  Court  to  sentence  the  psrties  found  guiltj 
of  the  said  crime. — Her  counsel  still  insisted 
it  was  law,  and  that  they  had  a  right  to  a  new 
trial,  and  quoted  the  Case  of  Ashley  ahd  Simons 
the  Jew,*  where  the  junrmen  made  affidavits, 
that  the  verdict  recorded  was  by  mistake,  and 
was  not  what  they  meant  or  intended  to  bring 
in,  and  thereupon  anew  trial  was  grsnted ;  and 
farther,  that  they  had  something  to  offer  in  ar- 
rest of  judgment. 

Then  the  Recorder  said, — "  As  this  esse  is 
so  much  become  a  party  affair,  (which  I  am 
sorry  to  see)  I  had  rather  put  it  off  till  neat 
sessions,  that  it  may  be  areued  before  the  same 
judges  that  tried  ler,  who  may  come  down 
next  sessions  on  purpose."  Then  the  Court 
agreed  to  put  it  off  till  the  first  day  of  next 
sessions,  which  began  May  dO,  X754.  f 


*  See  it  at  the  end  of  this  article. 

f  After  the  Court  had  deferred  giving  sen- 
tence till  the  following  sessions,  the  friends  of 
Elizabeth  Canning  drew  npthe  following  Que- 
ries, and  laid  them  before  counsel. 


QcBBiEs  proposed  to  Soixom  Emlyn,  esq.ceii 
seller  at  law,  (Editor  of  Hale's  Fleaa  of 
the  Crown,  foho,  and  of  a  fonner  Editioa 
of  this  Work,  to  which  see  his  admirable 
Preface,  vol.  1,  p.  zzil.) 

QusRT  I.   '  Is  not  ElisMbeth  Canning  sor- 
'  randering  herself  velrfataril  j,  wbes  §&  had 
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At  tli«ietnoD  of  Oyer  and  Terminer  holden 
for  the  city  of  Londoo  at  Justice- Hall  afore- 
said, on  Tharsday  tlie  30th  day  of  May,  1754, 
^fore  the  right  hon.  Thomas  Rawliosop,  esq. 
lord  mayor  of  the  same  city  ;  sir  John  Willes, 
knt.  chief  justice  of  bis  majesty's  court  of 
€)ommoo  Pleas ;  sir  Thomas  Oeonison,  knt. 
one  of  his  majesty's  justices  of  the  court  of 
Kiufr's-bencb ;  £!dward  Cli?e,  esq.  ooe  of  the 
justices  of  his  majesty's  court  of  Common 
pleas ;  Henry  Legge,  eso.  one  of  the  barons 
of  his  muesty's  court  or  Exchequer;  sir 
^  Sidney  Stafford  Smy  the,  knt  one  other  of  the 
Imtous  of  his  majesty's  court  of  Exchequers 
sur  John  Barnard,  kut.  William  Benn,  esq.  sir 

*  DOthinff  to  lose  by  going  away,  an  argument 

*  of  her  mnoceDce  ?' Answer,  As  a  person's 

Aying  from  justice  is  a  presumption  of  guilt, 
80  a  YoJuntary  surrender  is,  by  parity  of  rea- 
son, a  presumption  of  innocence ;  but  then  it 
is  but  a  presumption,  which  may  beoTerthrowu 
by  direct  positire  evidence. 

II.  *  Is  it  agreeable  to  law,  that  a  jury,  once 

*  charged  with  the  eridence,  may  be  permitted 
'to^  at  large,  before  they  have  delivered  in 
'  their  verdict?'-^ — A.  I  am  of  opinion,  that 
though  a  jury  once  chained,  may,  by  consent 
of  parties,  be  discharged  wholly  from  tryi\)g 
the  cause ;  yet  I  do  not  apprehend  that  the 
law  will  allow  them  to  go  at  large,  in  a  crimi- 
nal case,  while  the  trial  is  depending:  for 
though  in  a  long^rial  such  a  confinement  may 
be  inconvenient,  yet  I  cannot  find  that  the  law 
has  provided  any  remedy  for  it ;  it  being  in 
the  eye  of  the  law  a  less  inconvenience,  than 
exposing  the  jury  to  be  tampered  with  before 
they  have  brougnt  in  their  verdict;'  yet  1  see 
not  but  that  they  may  take  refreshment,  and 
retire  to  rest  in  a  place  provided  for  them,  pro - 
Tided  that  they  be  guarded  by  a  sworn  officer, 
that  nobody  be  admitted  to  speak  to  them. 

III.  '  Is  it  not  necessary  upon  an  indictment 

*  for  peijury,  not  only  to  prove  that  the  fact 

*  sworn  to  is  false,  but  also  that  the  defendant 
'  knew  it  to  be  so  at  the  time  of  swearing  ?'« 

'  A.  I  think  it  to  be  very  clear,  that  a  mere 
mistaken  ialse  oath,  without  wilful  and  corrupt 
design,  is  not  perjury  within  the  meaning  of 
the  indictment ;  for  tne  indictment  charges  it 
to  be  done  falsely,  wilfully  and  corruptly. 
Nor  did  I  ever  know,  bear  or  read  of  any  one 
convicted  of  ^ijury,  without  evidence  to  prove 
a  oomipt  design,  plot  or  confederacy,  or  else 
that  the  party  must  needs  know  it  be  false ;  as 
in  this  case,  if  it  were  proved  that  Elizabeth 
Canning  was  elsewhere  at  the  time  she  pre- 
tended to  be  at  Enfield ;  for  in  this  she  could 
not  swear  false  through  mistake,  as  she  might 
with  respect  to  the  person  of  the  gypsey. 
Nor  is  it  sufficient  that  even  this  evidence  he 
bot  of  equal  areigbt  with  the  defendant's  oath ; 
ibr  that  would  be  hot  oath  a^inst  oath,  which 
determines  nothing,  nnless  it  be  of  superior 
weight  and  credit ;  for  else,  by  turning  the 
tables,  the  witness  might  equally  be  GOD?ioted 
on  the  defendant's  oai|i. 
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Robert  Ladbroke,  kot  Francis  Cokiyie,  et^. 
Robert  Alsop,  esj.  aldermen  of  the  aiid  ciCy 
of  London ;  WiUiain  Moreton,  esq.  recorder  of 
the  same  city;  Stephen  Theodore  Jas«en, 
esq.  Marshe  Dickioson,  esq.  Robert  Scot^ 
esq.  sir  Richard  Glyn,  knt  and  Witliam  Alex- 
ander,  esq.  other  the  aldermen  of  the  sana 
city ;  the  defendant  was  brought  to  the  bar,  to 
receive  judgment. 

Her  counsel  argued  for  a  new  trial,  and  t» 
iiupport  tbeir  arguments,  again  quoted  the  Case 
of  Ashley  and  Simons  the  Jew,  and  insisted. 
That  was  a  precedent  in  their  favour.— Lord 
Chief  Justice  Willes  acquainted  the  Court, 
<*  A  new  trial  could  not  be  granted,  for  in  the 

IV.  'Does  the  law  require  that  a  joty 
'  charged  upon  such  indictment,  must  neoes- 

*  sarily  bring  in  their  verdict  Guilty  or  Not 

\  Guilty  generally  V A.  Certainly  the  law 

requires  no  such  thing ;  for  the  jury  may, 
if  they  please,  bring  in  tbeir  verdict  special,  or 
guilty  as  to  part,  aud  not  guilty  as  to  other 
part.  Indeed,  if  it  be  only  verbosely  worded, 
and  amounts  in  substance  to  a  general  verdict, 
it  may  be  right  in  the  Court  to  tell  them,  it 
would  be  more  proper  to  find  it  general ;  but 
then  care  should  be  taken  so  to  explain  it  to 
them,  that  they  may  not  by  a  general  verdict 
find  the  defendant  guilty  of  more  than  they 
believe  or  intended  to  fiod  him. 

V.  *  Does  not  a  finding  the  defendant  not 
'  guilty  of  wilful  perjury,  amount  to  an  ac« 
'  quittal,  although  they  should  also  find  the 

*  party  guilty  of  swearing  falsely,  not  wilfully  V 
— -il.  if  the  jury  really  believed  the  part?  in- 
nocent of  wilful  forswearing,  this  is  in  effect  a 
general  verdict  of  an  acquittal,  for  this  is  the 
only  criminal  part  of  the  indictment ;  and  the 
swearing  falsely,  if  not  with  design  and  know* 
ingly,  is,  as  I  conceive,  not  criminal  in  law : 
and  after  this,  to  find  a  general  verdict  of  guilty, 
is  quite  the  contrary  to  their  first  finding. 

VI.  *  Suppose  the  jury,  through  surprize, 

*  inadvertency,  or  mistake,  find  such  a  verdict, 
'  is  there  any  remedy  to  prevent  judgment  in 
'such  caseP'-^^J.  Thb  is  extremely  diffi- 
cult, unkiss  some  error  can  be  shewn  upon  the 
face  of  the  record,  which  may  be  cause  for 
arresting  judgment.  Perhaps  the  suffering 
the  jury  to  go  at  laige  in  the  midst  of  the 
trial  may  be  such  a  cause,  as  being  a  mis-trial. 

In  the  Case  of  Simons,  the  Polish  Jew, 
upon  afiuiavits  of  the  jury,  that  they  did  not 
mean  to  give  such  verdict  as  was  entered  (as 
here,  that  they  did  not  mean  to  find  the  de- 
fendant guilty  of  that  part  of  the  indictment, 
which  charges  her  with  wilful  and  coirmpt 
perjury,  but  only  that  she  had  in  some  part 
sworn  falsely,  though  not  wilfully)  the  Court 
did  set  aside  the  trial.— If  this  be  really  the 
case,  the  jury  ought  however,  fbr  disbttrtben* 
lug  their  own  consciences,  to  make  such  re- 
presentations to  theiyourtiand  loa^e  the  .efect 
to  them.  )5.  Emltn. 

May  9, 175*. 
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Case  of  Ashley  aod  Simons  the  jadge  there 
took  a  wrong'  Yerdict,  which  was  not  the  mean- 
ing of  the  jury ; — but  in  this  Case  the  rerdict 
was  general,  and  they  all  abide  by  it,  but  two, 
who  are  but  weak  men,  first  to  consent  and 
give  in  their  verdict  according  to  their  oaih, 
and  then  to  recant." — On  which  the  motion 
was  ofer- ruled. — ^Then  the  Court  were  pro- 
ceeding to  sentence,  when  sir  John  Barnard 
stood  up,  and  recommended  her  for  mercy, 
aod  that  her  sentence  might  only  be  six  months 
imprison mept,  for  he  helteved  she  was  not 
guilty  alone ;  in  which  seven  other  aldermen 
joined. 

Then  L.  C.  J.  Willes  told  them,  be  had 
observed  that  collections  had  been  made  for 
faer  amounting  to  considerable  sums  of  money ; 
and  it' her  sentence  was  only  to  remain  in  New- 
gate, there  would  be'  such  sums  collected,  and 
soch  assemblies  of  an  evening,  as  would  ren- 
der her  sentence  rather  a  diversion  than  a  pa* 
nisbmeot,— Nor  the  pillory  he  no  ways  judged 
safe,  fearing^  much  mischief  might  be  done. — 
Aod,  concluding,  that  he  thought  her  noto- 
riously guilty.  In  which  opinion  all  the  other 
judges  joined,  with  my  lord  mayor,  the  re- 
oorurr,  and  two  aldermen,  viz. 

For  Tramporfa^ion.— The  right  hon.  Tho- 
mas Kawliuson,  esq.  lord  mayor  of  the  city  of 
London.  Sir  John  Willes,  knt^  chief  justice  of 
bis  majesty's  court  of  Common  Pleas.  Sir 
Thomas  Dennison,  knt.  one  of  his  majesty's 
justices  of  the  court  of  Kiog's-bencb.  Edward 
Clive,'  esf].  one  of  the  justices  of  his  majesty's 
court  of  Common  Pleas.  Henry  Legge,  esq. 
one  of  the  barons  of  his  majesty's  court  of 
Exchequer.  Sir  Sidney  Sufford  Smythe,  knt. 
one  other  of  the  barons  of  his  majesty's  fMmrt 
of  Exchequer.  William  Moreton,  esq.  re- 
corder of  Ltfoodon.  Stephen  Theodore  Janssen, 
esq.  Marsbe  Dickinson,  esq.  aldermen. 

For  Six  Months  Imprisonment  on(y.— Sir 
John  Barnard,  knt.  Wilfiam  Beun,  esq.  Sir  Ro- 
bert Ladbroke,  knt.  Francis  Cokayne,esq.  Ro- 
bert Alsop,  es^.  Robert  Scott,  esq.  Sir  Richard 
Glyn,  knt.  William  Aliexander,  esq.  aldermen. 

Then  Elizabeth  Canning  addressed  the  court 
with  the  following  speech,  with  a  low  voice. — 
**  That  she  hoped  they  would  be  favourable  to 
her ;  that  she  had  no  intent. of  swearing  the 
gypsey's  life  away ;  and  that  what  had  been 
done,  was  only  defending  herself;  and  desired 
to  be  considered  as  unfortunate."  Then  the 
Recorder  spoke  thus : 

Mr.  Recorder,  Elizabeth  Canning,  yen  now 
■land  convicted  (upon  the  clearest  proof)  of 
wilful  and  corrupt  perjury ;  a  crime  attended 
with  the  most  fatal  and  dangerous  conseqiiences 
to  the  coinmonity,  though  (as  yet)  it  is  not 
punished  with  death.  Your  trial  has  taken  up 
9.  great  deal  of  time,  and  the  several  witnesses 
have  undergone  the  strictest  examination ;  and 
I  think  I  may  venture  to  affirm,  that  there  is 
not  one  unprejudiced  person,  of  the  great  num- 
bers who  have  attended  it,  but  must  be  «on- 
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vinced  of  the  justice  and  impartiality  of  th« 
jury  in  the  verdict  tbey  have  given. 

It  is  with  horror  I  look  back,  aod  think  of 
the  evidence  you  gave  at  thf  trial  of  Mary 
Squires,  whom  you  knew  to  be  destitute  and 
friendless,  and  therefore  fixed  upon  her  as  a 
proper  object  to  make  a  sacrifice  of,  at  the 
dreadful  expence  of  a  fake  oath ;  this  you 
preferred  to  the  making  a  plain  discovery  to 
those  who  had  a  right  to  know  where  you 
really  were  those  twenty  eight  days  of  your 
pretended  confinement  at  Wells's ;  and  in  this 
you  were  encouraged  to  persist,  as  well  by  that 
misapplied  charity,  which  was  bountifully 
given  you  ita  compassion  to  your  supposed 
sufferings,  as  by  the  advice  of  your  misukeu 
friends,  whom  you  had  deluded  and  deceived 
into  a  belief  of  the.  truth  of  what  yon  had 
falsely  sworn. 

This  audacious  attempt,  and  that  calm  and 
deliberate  assurance  with  which  you  formed  « 
scheme  to  take  away  the  life  of'^one  (though 
the  most  abject)  of  the  human  species,  to- 
gether with  your  youth,  and  the  character 
you  then  had,  as  well  as  your  seeming  inex- 
perience, imposed  upon  many,  and  gained  yoa 
a  credit  which  must  have  exceeded  your  high- 
est expectations ;  and  being  thus  abandoned  ,and 
thus  encounqged,  you  not  only  wickedly  per*^ 
severed,  but  even  triumphed  over  those  who 
would  not  suffer  their  judgments  to  be  misled* 
by  so  gross  an  imposition. 

But  when  at  last  people  had  a  little  recovered 
their  surprize,  and  thb  almost  miraculous  tale 
of  yours  came  to  be  temperately  canvassed  and 
tried,  by  comparing  your  own  original  infor- 
mation with  the  evidence  you  had  given  at  the 
trial,  and  was  found  to  vary  in  so  many  mate- 
rial and  significant  circumstances;  then  that 
resentment  yon  had  raised  began  to  subside,  and 

S've  way  to  that  most  necessary  enquiry  (vi  hioh 
e  worthy  magistrate  who  then  presided  in 
this  court  so  charitably  undertook,  and)  which 
in  its  consequence  not  only  saved  that  life^ 
which  by  your  false  testimony  was  intended  t^ 
be  taken  away,  but  gave  rise  to  this  prosecution^ 
which  must  both  expose  the  guilty,  and  con- 
vince the  doubtful.  And  as  evil  actions  have 
sometimes  been  productive  of  unforeseen,  nay, 
even  ffood  effects ;  so  this  iniquity  of  yoora 
will,  I  hope,  instruct  mankind  not  to  suffer 
their  cnpdulity  to  get  the  better  of  their  reason, 
by  giving  way  to  those  very  early  impressions, 
which  the  artifice  of  falshood  too  often  makes, 

I  shall  add  but  very  little  more ;  for  I  would 
avoid  aggravating  your  guilt,  which  ia  suffi- 
ciently manifest  by  your  trial,  or  saying  any 
thing  which  may  increase  the  afiiiction  of  one 
whom  I  must  call  unfortunate :  but  as  I  attend? 
ed  both  your  trial,  as  well  as  that  of  Mary 
Squires,  it  may  be  expected  that  I  should  de- 
clare my  thoughts  as  well  of  one  as  the  other ; 
1  thererore,  in  the  meet  solemn  manner,  affirm^ 
that  I  always  thought  your  evidence  false,  and 
that  the  witnesses  produced  in  your  defence 
were  most  grossly  muitaken. 

The  policy  ofToreign  countria  pttDitbi^  of? 
3X 
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fences  of  this  mag^itode  with  death,  and  npon 
this  most  rational  principle,  that  when  a  life 
n  attacked  by  false  oath,  roaliciouflAy  and  deli- 
berately taken,  thie  nonishmetat  to  which  such 
a  supposed  criminal  is  thereby  exposed,  falls 
upon  the  person  g^uilty  ofso  horrid  an  attempt : 
but  it  is  your  particular  hapfkiness  that  you  are 
in  a  country,  where  severe  and  sanguinary  laws 
are  not  so  nimiliar  ^  and  thoogh  many  may  ex- 
ped,  and  the  Conrt  surely  cOuM  in  this  case,  jus- 
tify the  most  severe  and  exemplary  punishment 
Which  the  law  can  inflict ;  yet  yon  will  soon 
be  convinced,  that  your  sentence  is.in  no  de- 
gree adequate  to  the  greatness  of  your  of- 
fence. The  judgment  therefore  of  this  Court  is, 
That  you  shall  be  imprisoned  in  the  gaol  of 
Newgate  for  one  month ;  and  after  the  expira- 
tion of  your  imprisonment,  you^lrall  be  trans- 
ported to  some  of  his  majesty's  colonies  or  plan- 
tations  in  America  for  the  term  of  sofen  years ; 
and  if  witiiin  that  term  you  return,  and  are 
found  at  large  in  any  of  his  majesty's  do- 
minions of  Great  Bntain  or  Ireland,  you 
shall  suffer  death  as  a  feioo  without  benefit  of 
clergy. 


The  following  A6Sdavits  were   sood  after 
made  and  published  by  two  of  the  jurymen.* 

«  Joseph  Russell  and  Richard  Frome,  two  of 
the  jury  for  trying  tlie  issue  between  our  sove- 
reign lord  the  kin^,  and  Elizabeth  Canning, 
spinster,  upon  an  radictroent  for  perjury, 'at, 
&c,  each  speaking  for  himseTf,  and  not  one  for 
the  other,  jointly  and  severally  make  oath  and 
my.  That  these  deponents,  and  the  rest  of  the 
jurors  sworn  to  try  the  said  insde,  agreed  It  their 
rerdict  first  deirvered  to  the  Court,  and  which 
said  verdict  i^as  unanimously  agreed  to  be 
reduced  into,  and  was  accordingly  reduced  into 
writing ;  and  was,  that  the  said  Elizabeth 
Canning  was  guilty  6f  perjury,  but  not  wil- 
ful and  corropt ;  as  thette  deponents,  or  dther 
of  them,  did  not  k|)prehend  or  believe,  that 
•be  the  said  EUzabeth  Cannhig  knew  or  believed 
the  fadts  by  her  ^orn  in  her  evidencte  against 
Marjr  Squires,  upon  the  trial  of  the  said  'Mary. 
Squires,  were  not  true  when  she  so  swore  the 
same.  But  these  deponents  say,  they  were 
induced  to  join  in  and  agree  to  the  rerdict  that 
is  recorded,  believing  that  the  ifOrds  <  wilful  anil 
corrupt'  were  mere  matter  df  form,  and  linder- 
standino  it  to  be  the  opinion  of  the  Court  that 
the  said  jury  could  not  bring  in  their  verdict 
in  the  manner  they  did  at  first,  and  notfrom 
an  opinion  or  belief  that  the  said  £.  Canning 
had  any  intent  to  charge  the  said  Mary  Squires 
falsely,  or  maliciouslv  and  deliberately  to  cause 
Dr  procure  the  said  Mary  Squires  to  be  untruly 
convicted.  And  these  deponents  further  say, 
that  they  are  very  uneasy  in  their  minds,  and 
dissatished  in  their  consciences,  by  findmg  that 
the  verdict  delivered  by  them,  and  recorded  as 
aforesaid,  is  nmierstood  and  imports  a  convic- 

*  From  the  Refutation  of  sir  Crisp  Gascoyne^ 
Address  to  the  Livery,  p.  44,  45. 
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tion  of  the  said  )S.  Canning  of  de1iberate,.wiiral, 
and  intended  perjury,  in  swearing  facts  which 
she  knew  to  be  false.      JosEPfi  Rcssbll. 

<<  Richard  Frome." 

"  Joseph^  Russell,  one  of  the  jurors  sworn  to 
try  the  issue  between  our  sovereign  kird  the 
king  and  E.  Canning,  spinster,  npon  an  indict* 
ment  for  perjury,  at  the  sessions  of  Oyer  and . 
Terminer  holden  for  the  city  of  London,  the 
94th  day  of  April  last,  and  the  following  days, 
at  Justice  Hall  in  the  Old  Bailey,  in  the  8U* 
burbs  of  the  said  city,  maketh  oath,  and  saith. 
That  when  the  said  jurors  went  out  of  conit  to 
consider  of  their  verdict,  they  began  to  exa- 
mine, from  the  notes  taken  by  them  in  court, 
the  evidence  on  behalf  of  the  prosecution ;  and 
that  when  they  had  proceeded  therein  so  far  as 
the  testimony  of  about  twelve  or  fonrteen  wH- 
nesses,  (to  the  best  of  thu  deponent's  remain - 
brance  as  to  the  number  of  such  witnesaes) 
making  their  observations  on  those  whose  tes- 
timony either  appeared  to  deserve  credit,  or  to 
be  exceptionable,  an  officer  (whose  name  this 
deponent  doth  not  know)  came  (as  he  said) 
from  the  Court,  to  kno^  whether  tha  jnrj 
were  agreed  in  tbbir  verdict  P  Wbereopoa 
WiHiam'  Parsons,  one  of  the  jury,  ssid,  How 
cim  they  think  we  can  agree  on  a  vtrdi^  in  ao 
short  a  time?   Others  of  the  jury  said,  Yon 


find  the  Coort  is  impatient,  there  is  a  peijary 
!n  the  tWo  informations  that  lie  on  the  table  : 
others  declared,  that  was  not  the  thing  they 
"krere  cdtee  to  yet :  and  one  (the  foreiiiany  to 
the  best  of  this  deponent's  remembrance  and 
belief)  said.  If  you  can  make  those  two  exa* 
minations  one  thing,  there  is  no  peijury  ;  hot 
ks  one  mentions  all  the  water  to  be  drank  up  on 
one  day,  and  the  other  mentions  its  beings  made 
an  end  of  on  a  different  day,  there  is  a  peijar  j : 
whereupon  it  was  ur^ed  by  several  of  the^ury, 
that  that  was  not  a  wilful  and  corrupt  perjury  : 
tind  it  was  tbeb  (without  further  estamioation  of 
the  evidence  in  behalf  of  the  prosecotion,  or 
any  examination  of  the  dvid^nce  in  behalf*  of 
the  defendant,  or  once  rekduig  of  the  indict- 
ment, or  any  mention  being  made  of  the  eri« 
riiinal  import  thereof)  unanimously  agreed  to 
bring  in  the  defendant  guilty  of  peijary,  but 
"not  wilful  and  corrupt.  And  fa^  this  deponent 
then  sjieifking  to  the  foreman  said,  ttr.  Fore- 
%[ifln,  as  we  have  agfeedof a  perjury, btit  not 
"trilful  and  corrupt,  write  it  ddwn,  for  fi^  yoa 
shbuld  make  a  mistake  in  giving  of  it  m  ; 
which  the  foreman  did  acooraioglv.  ^  And  ha 
thb  deponent  took  the  same  out  othis  hand  to 
reild  it,  and  finding  it  to  be  as  aforesaid,  re- 
thrhed  it  again.  And  this  deponent  further 
saitbi  that  such  verdict  as  aforesaid  was  deli- 
vered by  the  foreman  to  the  Court ;  who  heing* 
diSsatisned  therewith,  directed  the  jury  to  go 
out  a  second  time.  And  this  deponent  farther 
saith,  that  he  cJknnot  remember  particuUri}nirhat 
passed  or  was  said  in  court  between  the  jtiry*^ 
delivering  in  their  first  verdict,  and  ^iog  out  a 
second  time  to  re-consider  it :  hot  saith,  that  he 
^is  deponent^d  ndt  see,  nor  does  he  beliere. 
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that  there  was  aoy  oopj  of  the  indietipeot 
agaiDat  the  defendant  E.  Cannuig  before  the 
jury,  nor  did  he  bear  the  meaning  or  purport 
of  sueh  indictment  once  mentions  by  a  tingle 
person  on  the  jury  wliilat  they  were  conaider- 
ing  of  their  verdict,  oir  either  of  them  :  nor  did 
he  this  deponent  at  that  time»  nor  doth  be  now 
belieTOy  that  the  defendant  B.  Canning  is 
guilty  of  wilful  and  comipt  perjury,  in  swear- 
ing  fidsely  agminst  Mary  Squires ;  bat  aaith, 
that  on  oonparing  and  considering  the  eri- 
dence,  as  well  on  the  part  of  the  prosecntion, 
as  in  behalf  of  the  said  defendant  £.  Canning, 
he  then  did,  and  doth  now  believe,  thai  Mary 
Squires  was  at  the  house  of  noother  Wells's,  at 
EofieUkWash,  and  that  she  the  said  defendant 
E.  Canning  was  wronged  at  Enfield- Wash. 
And  this  deponent  further  saith,  that  whilst  .the 
paid  jury  were  out  a  second  time  considenng 
of  their  verdict,  several  of  them  were  for  bring- 
ing in  the  defendant  E.  Canning  not  guilty, 
aUedgioflr  that  they  did  not  believe  her  guilty 
of  wilful  and  /corrupt  perjury,  or  of  anjr  other 
neijury  or  crimoi  than  that  of  her  variations  in 
oer  several  examinations  in  regard  to  the  time 
of  her  having  drank  up  her  water  as  aforesaid : 
but  the  foreman  of  the  jury  declaring  they 
could  not  bring  in  the  said  £.  Cannmg  not 
guilty,  because  they  had  already  found  her 
guilty  of  perjury  ;  it  was  upon  that  account, 
and  tor  that  reason,  and  no  otner,  as  this  depo- 
nent believes,  agreed  by  the  said  jury,  by  their 
said  second  vermot,  to  brin|^  in  the  defendant 
£.  Canning  goilty  of  a  perjury  (no  other  rea- 
SCO,  argument  or  motive  whatsoever  bejng 
mentioned,  to  the  best  of  this  deponent's  know- 
ledge, remembrance  or  belief,  by  any  one  of  the 
said  jury.)  And  this  deponent  further  saith, 
that  be  should  not  have  been  induced  to  join  in 
and  agree  to  such  verdict,  had  he  known  or 
considered  that  it  is  the  act  of  the  mind,  and 
net  an  undesigned  mistake  (to  which  every  one 
from  the  imperfection  of  human  nature  is 
liable^  that  constitutes  the  ofience  whereof  the 
said  £.  Canning  was  indicted ;  or  if  he  had 
then  considered  (as  he  ought,)  that  whether 
the  last  or  remainder  of  the  water  was  drank 
00  the  Friday  preceding  the  diiy  the  said  £. 
Canning  escaped  from  Enfield- Wash,  or  but  a 
few  hours  before  *he  made  her  escape,  it  could 
bare  no  tendency  to  prove  the  said  11.  Squires 
goilty ;  or  if  s  je  was  guilty,  could  not  aggra- 
vate or  lessen  her  guilt.  And  this  deponent 
further  saith,  that  when  the  jnry  agreed  to 
such  second  verdict,  they  sgreed  earnestly  to 
recommend  E.  Canning  to  the  mercy  or  the 
Court  (which  recqmmendation  was  unani- 
monsly  agreed  to  by  all  the  jury,  and  not  ob- 
jected to  by  any  one,  to  this  deponent's  know- 
ledge or  belief.)  And  this  deponent  farther 
iaitb,  that  whitet  the  jury  were  considering  of 
their  said  verdicts,  he  doth  not  remember  Co 
have  heard,  nor  doth  be  believe,  any  one  of  the 
said  jury  declared  his  belief,  that  the  said  de- 
fendant E.  Canning  was  guilty  of  wilful  and 
corrupt  perjury,  the  crime  whereof  she  stood 
uulicted :  and  that  he  this  deponent  would  not, 


nor  hath  he  any  reason  to  apprehend  or  be- 
lieve, that  any  one  of  the  said  jury  would  have' 
agreed  to  their  said  first  verdict;  or  upon 
bringing  in  of  the  second,  would  (in  pursuance 
of  what  was  previously  and  unanimously  agreed 
^  as  aforesaid)  have  recommended  the  said  £. 
Canning  to  the  mercy  of  the  Court,  had  they 
believed  her  guilty  of  a  crime  so  heinous  in  its 
nature,  and  so  dangerous  in  its  consequences, 
as  wilful  and  corrupt  peijury,  with  an  intent  to 
take  away  the  life  of  an  innocent  person,  which, 
in  the  opmion  of  thb  deponent,  deserves  a  more 
sevei^  senteoce  than  that  passed  on  the  said  £• 
Canning,  rather  than  a  mitigation  thereof* 
And  this  deponent  further  saith,  that  afler  the 
said  jury  had  delivered  in  their  said  second  or 
last  verdict,  and  before  they  came  out  of  court, 
Thomas  Ford,  clerk  of  the  arraigns,  asked 
him,  this  deponent,  what  he  thought  of  it  now  f 
To  whom  this  deponent  immediately  declared, 
tha|  he  this  deponent  believed  the  girl  (the  said 
£.  Canning)  was  wronged  at  Enfield-Wash. 
more  than  ever  he  did  before :  which  circum- 
stance he  this  deponent  repeated  in  court  oq 
the  ISth  day  of  May  last,  when  he  made  his 
first  affidavit  relating  to  the  verdict  of  the  said 
jury,  in  the  hearing  of  the  said  Thomas  Ford, 
who  in  no  wise  contradicted  the  same.  And 
this  deponent  further  saith,  that  the  said  Wil- 
liam Parsons,  on  the  ISth  day  of  May,  de- 
clared, in  the  hearing  of  Richard  Frome,  one 
of  the  said  jury,  Thomas  Hunt,  and  him  this 
deponent,  that  the  sentiments  of  him  the  said 
William  Parsons,  respecting  the  said  E.  Can- 
ning and  the  said  veroicts,  were  the  same  ae 
those  of  this  deponent  as  above  stated ;  but  that 
the  said  William  Parsons  had  consulted  a  friend, 
who  had  advised  him  not  to  make  any  affidavit, 
for  which  reason  he  declined  it,  or  to  that  ef- 
fect. And  thb  deponent  further  saith,  that  he 
this  deponent  is  an  utter  stranger  to  all  th^ 
persons  who  have  bad,  or  now  have,  the  direc- 
tion and  management  of  the  defence  of  R, 
Canning  (the  said  Thomas  Hunt  only  excepted, 
whom  this  deponent  knew  durio{^  his  clerkship, 
being  then  hts  neighbour,  but  had  not  spoken 
to  the  said  Thomas  Hunt  during  E.  Canning's 
trial,  or  fpr  twelve  months  before  :)  but  he  had 
been  with  the  mother  of  the  said  £.  Canning, 
and  had  declared  to  hnr,  and  in  public,  his  dis- 
satisfaction and  concern  at  the  said  verdict  of 
the  said  jury  rand  his  utter  ignorance  of  the 
import  sad  consequence  thereof  at  the  time  ha 
joined  in  the  same :  after  which  the  said  Tho- 
mas  Hunt  came  to  him  this  deponent,  in  order 
to  draw  up  and  aettle  the  affidavit  made  by  this 
deponent  and  Richard  Frome,  another  of  the 
jury,  on  the  said  iStb  day  of  May  Ust :  and 
saith,  his  making  the  present  affidavit  proceeds 
from  his  own  motion  and  free-will ;  and  that  it 
is  noade  with  a  strict  regard  to  truth,  as  well  as 
a  sincere  desire  to  prevent,  as  far  as  in  him  lies,  . 
the  said  E.  Canning's  snfilering  that  infamy 
and  punishment  which  he  is  fully  satisfied  she 
has  in  no  wise  merited.  Jo*.  Russell." 

"  Sworn  the  10th  day  of  June,  1754, 
before  me,  at  my  hoiqie,  'Roaurr  Scour.'' 
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Trial  ofEUxabeth  Canning :- 


[GSO 


There  were  teverel  pamphlets  puMished  at 
that  time  pro  mad  con^  aod  ae? era!  adrertise- 
nieiits  aod  parampha  published  in  the  public 
ars,  relatiogto  this  mysterioas  affair ; 


•papers,  relatiogto  this  mystenoas 
the  sobsUDce  of  which  io  geoeral  were,*— Some 
asserting  not  only  the  improbability,  bat  the 
impossibility  of  her  story.— Others,  that  she 
was  with  child,  and  conoealed  herself  whilst 
•he  lay  in :  some,  that  she  was  an  entbosiast, 
•ud  inflamed  with  wine,  whilst  in  Newgate: 
—others,  that  she  would  have  discovered  the 
whole  secret,  if  she  had  not  been  tutored  and 
bnoyed  up  by  the  Methodists,  &c.— And  some, 
that  it  was  a  scheme  laid  and  contrived  by  some 
artful  person,  to  raise  moAey.— However,  no 
one  put  their  names  to  these  pablications 
against  her,  yet  it  drew  the  two  following  ad- 
▼ertisements ;  one  from  the  clergyman  that  at- 
tended her  in  Newgate,  and  the  other  from 
henelf.* 

«  June  7, 1764. 
"  The  many  falsities  daily  propagated  in 
relation  to  the  story  of  Elizabeth  Canning, 
bblij^e  roe  to  acquamt  the  public,  that  soon 
afler  the  commitment  of  that  unhappy  girl  to 
Newgate,.  I  was  requested  by  one  of  ber  friends 
to  visit  ber  as  a  clergyman.  I  have  visited  her 
oflen,  without  giving  notice  of  my  coming ; 
and  always  found  the  appearance  of  order,  de- 
cency, and  sobriety,  both  in  the  prisoner  and 
her  few  attendants.  J  have  conversed  with 
her  alone,  and  in  the  presence  of  her  friends, 
on  the  crime  for  which  she  was  indicted:  I 
have  read  to,  and  prayed  with  her  and  them ; 
and  as  she  professied  herself  a  member  of  the 
church  of  England,  she  always  joined  cordially 
and  earnestly  Id  tl\e  devotional  offices  of  the 
liturgy ;  nor  have  f  been  able  to  discover  any 
thing  that  could  give  occasion  to  a  charge  of 
enthusiasm.  On  the  contrary,  the  appearance, 
the  conversation,  and  the  behaviour  of  Eliza- 
beth Canning  have,  to  the  best  of  my  observa- 
tion, been  always  such,  as  indicated  a  mind  hot 
unsettled  in  the  principles  of  religion,  or  con- 
scious of  flagrant  guilt.— Wiluam  Reyner, 
rector  of  St.  Mary  Magdalen,  Old-Fish-street." 

«  Jtme27, 17S4. 
«<  After  being  forced,  by  the  most  confident 
assertions,  to  summon  a  physician  and  a  mid- 
wife upon  my  trial,  to  dear  my  character 
from  the  foulest  aspersions,  whose  examination 
was  made  unnecessary  by  the  testimony  of  a 
midwife  called  on  the  part  of  the  prosecution ; 
aOer  being  prevented  elaminingthe  far  greater 
number  of  the  cloud  of  witnesses  ready  to  ap- 
f»ear  to  my  character,  by  the  ezpretfS  declara- 
tions of  counsel  reteined  against  me,  that  they 
bad  nothing  to  alJedge  to  my  prejudice  but  the 
•ingle  crime  for  which  1  was  indicted ;  after 
the  public  has  been  assured  that  Elizabeth 
^  Knott,  who  was  convicted  of  single  felony, 
was  a  principal  wimess  to  prove  my  return 
from  Enfield,  when  she  was  not  subpcened  or 


examined,  or  intended  to  be  subpoened  or  exa- 
mined, to  that  or  any  other  laot ;  after  having 
been  represented  by  the  Inspector,*  as  a  peraoa 
inflamed  with  wine,  and  made  drank  with  eo- 
thusiaam,  and  as  rising  from  my  seat,  and 
coming  towards  a  justice  of  the  peace,  with  all 
the  appearance  of  beginning  an  instant  aod 
full  confession  ;f  assertions  that  have  beeQ 
publicly  proved  to  be  false :  after  these  things, 
there  seemed  some  room  to  hope,  that  the  tor^ 
rent  of  abuse  against  me  would  have  atopped 
of  itself.  But  being  informed  that  a  report  has 
been  diligently  propagated  and  prevailed,  thai 
I  had  sqneakeu,  and  declared  I  would  coofeaa 
or  reveal  the  whole,  upon  condition  I  was  par- 
doned, and  permitted  to  conceal  names ;  and 
that  I  had  for  anawer,  if  I  expected  any  mercy, 
I  most  name  names ;  1  am  compelled  to  de- 
clare, and  do  in  the  most  serious  manner,  and 
with  the  strictest  regard  to  truth,  hereby  de- 
clare, that  1  remain  at  this  instant  of  time  folly 
persuaded,  and  vrell  assured,  that  Mary  Squires 
was  the  person  who  robbed  me ;  tiiat  the  bouse 
of  Susannah  Welk  waa  the  place  in  which  I 
was  confined  twenty -eight  days;  and  that  I 
did  not  in  my  several  informations  or  examt- 
nations  before  the  diffierent  magistrates,  or  in 
my  evidence  on  the  trial  of  the  said  Mary 
Squirea  and  Susannah  Wells,  knowingly,  in 
any  material,  or  even  in  the  most  nuniite  cir- 
cumstance, deviate  from  the  troth.  As  wtt« 
neas  my  hand  this  S4th  day  of  June,  1754. 

«  Elizabetb  Cannimo/* 
s  «<  Witness,  Bbnj.  Dratton." 

However,  the  jury's  recommending  ber  to 
merey  bad  no  effect;  for  Elizabeth  Gaaain^ 
was  transported  in  August  1754  (at  the  request 
of  her  friends)  to  New-England. 


*  Vide  the  Refutation  of  sir  Crisp  Gasooyne's 
Address  to  the  Livery,  page  47, 40. 


The  Case  of  Ashley*  and  SiitoNs|  thb 
Jew,  quoted  in  the  foregoing  Trial. 

Henry  Simons,  a  native  of  Ostrog  in  Vol* 
hinia,  near  the  Ukraine,  in  Poland,  landed  at 
Harwich  in  Essex,  Augusts,  1751,  from  Hol« 
land,  with  one  Hyam  Levi  and  another  Jew  • 


*  A  newspaper  published  at  that  tinse. 

t  Two  justices  went  to  Newgate,  after  tba 
verdict,  to  examine  her,  viz.  Mr.  Thomas 
Smith  and  Mr.  Lediard  (two  Westminster  j*js- 
tices).  But  she  said,  she  did  not  chuse  to  aa* 
swer  them  any  questions.  See  the  Refutstiatt 
of  sur  Crisp  Gasooyne's  Address  to  the  Livery, 
page  48.  . 

t  The  Case  of  Ashley  and  Simons,  bmaf  a 
very  extraordinary  one,  quoted  in  the  last  tnal, 
and  probably  may  again,  on  some  future  oe- 
casion,  we  snail  give  the  indictment,  and  tba 
affidavits  of  the  jurymen,  to  shew  how  a  new 
trial  came  to  be  granted  in  a  criminal  case ;  hot 
previous  thereto,  we  shall  insert  the  case  of 
Simona  and  Goddard,  as  an  introduction  to  it, 
to  render  the  whole  affiur  complete*  Formtr 
>  Edition. 
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bat  before  tbey  were  permitted  to  go  on  shore, 
were  ezamioed  by  the  pfoper  officer,  and  on  a 
belt  roumi  Simons's  body,  with  a  purse  fastened 
to  it,  were  found  a  large  quantity  of  ducats, 
with  which  he  was  permitted  to  pass  to  Lon- 
don ;  and  after  staying  some  dajrs  in  that  city, 
in  order  to  buy  goods,  he  set  out  in  his  Polish 
dress,  on  the  S8th  for  Bristol,  to  traffic  there. 
The  first  night  he  reached  Cranford  bridge, 
(beyond  Hounslow^  In  Middlesex,  and  put  up 
at  the  White- Hart  inn,  kept  by  one  Goddard  ; 
^here  Simons  ordered  some  bread,  butter,  and 
beer  for  supper,  and  then  told  the  people  of  the 
house  in  the  best  manner  he  could  (for  he  spoke 
very  bad,  if  any,  finglish)  that  he  wanted  a 
lodging,  and  would  pay  for  it;  and  shewed 
them  his  arms  and  bosom,  that  he  was  clean, 
and  palled  oat  money,  to  shew  they  need  not 
fear  their  reckoning ;  whereimon  a  bed  was  or- 
dered for  him;  and,  being  fatigued,  he  went 
early  to  bed,  and  the  maid  locked  his  chamber 
door ;  but  very  early  in  the  morning  he  was 
robbed  of  fiye  hundred  and  fif\y-foar  ducats, 
by  two  men,  who  held  a  knife  to  his  throat, 
aod  threatened  to  kill  him  if  he  made  a  noise. 
Ou  coming  down  stairs  that  morning  he  com- 
plaioed  heavily  of  his  being  robbed  and  ruined, 
but  was  only  laughed  at  and  ridiculed  by  the 
servants  of  the  house ;  on  which  he  returned 
peony  less   to  London ;  and  acquainting  some 
friends  of  it,  they  got  a  warrant  to  apprehend 
Goddard  for  robbing  him  ;  but  on  gomg  down 
to  take  Goddard,  found  he  was  gone  out  of  the 
way  to  avoid  being  apprehended ;  but  be  sur- 
rendered  against   the    sessions ;  and  at  the 
Old- Bailey  in  1751,  in  alderman  Cokayne's 
mayoralty,  Goddard  was  indicted,  fur   <<  that 
he,  io    his  own  dwelling-house,   on  Henry 
Simons  did  make  an  assault,  patting  him  in 
corporal  fear,  &e.  and  stealing  from  him  one 
leather  girdle,  value  one  penny,  and  five  hun- 
dred  and    fifly-four  pieces  of  foreign   coin, 
called  ducats,  value  250/."     Simons  swore, 
that  Goddard  was  one  of  the  two  men  that 
came  into  his  chamber,  took  hold  of  him  in 
bed,  and  assisted  in  the  robbing  of  Him ;  but 
oo  the  evidence  of  Goddard's  niece,  his'servants 
io  the  hoase,  one  Thomas  Ashley,  a^rdener,* 
aod  several  neighbouring  g^entlemen  and  inn- 
keepers appearing,  and  giving  him  a  good 
character,  he  was  acquitted. 

U|ioa  Goddard*s  acquittal,  he  (that  Sep- 
tember sessions)  preferred  a  bill  of  indictment 
at  Hicks's  hall  against  Simons  for  (leijary,  in 
swearing  an  information  before  justice  Cham- 
berlayne,  for  a  robbery  against  the  said  God- 
dard; which  bill  was  found  by  the  grand  jury 

T    — •       ■  '  .1  .  ■— « 

*  This  Thomas  Ashley,  the  gardener,  a  wit- 
ness for  Goddard  on  his  trial,  was  himself  tried 
in  April  1752,  in  alderman  Winterbottom's 
mayoralty,  for  perjury,  for  the  evidence  he 
gave  at  that  trial,  and  was  found  guilty,  and 
sentenced  to  stand  once  in  the  pillory  at  the 
Scions- house  gate  for  one  hour,  to  be  im- 
prisoned for  twelve  months,  after  which  to  be 
trsnspprted  for  serea  years.    Former  Edition. 


of  Middlesex.  Whereupon  a  warrant  was  ob- 
tained from  sir  Crisp  Gascoyne,  alderman  of 
London,  for  apprehending  him  in**  London « 
which  warrant  lay  dormant  till  October  7  fol- 
lowing ;  though  he  was  publicly  seen  about 
London,  asking  alms  in  bis  Polish  dress,  and 
had  charity  coUected  for  him.  On  October  6, 
Simons  set  out  for  Harwich,  in  order  to  get 
over. to  Holland,  with  a  mere  trifle  in  his  pocket 
^poor  Jews  paying  nothing  for  their  passage) 
in  his  way  home  to  Poland  ;  bow  he  was  ap- 
prehended and  brought  to  trial  by  Mr.  James 
Ashley  ft>r  a  misdemeanour,  will  appear  after- 
wards.—in  the  mean  time,  it  may  be  sufficient 
to  mention,  that  some  friends  of  Simons  re* 
moved  the  indictment  against  him  for  perjury, 
by  Certiorari,  into  the  court  of  King's- benco, 
at  Westminster ;  where  on  the  10th  of  Decem* 


ber,  1751,  be  was  tried  for  perjury  by  a  special 
and  acqtiitted. 


jury  of  gentlemen  of  the  county  of  Middleser, 


The  warrant  for  apprehending  Simons  on 
this  cliarge  of  perjnry  lay  dormant  (as  befbre- 
mention^)  in  Goddarirs  solicitor's  bands, 
till  October  7,  when  it  was  called  for  hv 
Mr.  James  Ashley,  an  acquaintance  of  God- 
dard's,  who  saw  Simons  on  the  road  near  Ilford 
in  £ssex,  on  the  6th. — ^This  warrant,  on  the  . 
perosal  of  it,  being  found  for  London  only,  the 
words  <  Essex  anir  were  added  to  it,  to  make  it 
offeree  both  in  Essex  and  London  ;  and  with 
this  warrant  Mr.  Ash.ley  set  out,  with  Mr.  ' 
Newman,  and  apprehended  Simons  near 
Witham  in  Essex,  and  br6ught  him  to  Chelms- 
ford, where  it  was  discovered,  that  sir  Crbp 
Gteooyne  was  no  justice  of  the  peace  for 
Essex ;  and  therefore  the  apprehending  Simons 
on  that  warrant  in  Essex  illegal :  however,  the 
warrant  (afWr  erasing  •  Essex  and')  was  backed 
by  the  Rev.  Mr.  Tindall,  a  justice  of  the  peace 
for  the  county  of  Essex  (on  alderman  Gas- 
coyne's  hand  being  proved),  thoogh  Mr.  Tin- 
dall declmed  committing  him,  but  advised 
Ashley  to  carry  him  to  the  orif^inal  jorisdio- 
tion :  whereupon  Simons  was  carried  to  I^ndoo« 
and  committed  to  New  Prison  on  the  charade 
against  him  of  perjury  ;  and  whilst  there,  Mr. 
Ashley  lodged  a  detainer  against  him,  for 
nutting  into  his  pocket,  at  the  Saracen's  head 
inn  in  Chelmsford,  three  pieces  of  foreign  gohf, 
called  ducats,  with  an  intent  to  charge  the  said 
Ashley  with  a  robbery.  However,  after 
Simons's  acquitul  of  the  perjury,  he  was  bailed 
out  on  Ashley's  detainer  ;  and  at  the  I^nt  as- 
sizes at  Chelmsford  in  Essex,  March  12, 1752» 
the  trial  of  Simons  came  on  before  Mr.  Justice 
Foster,  on  the  following  indictment. 

Esfex.    The  Indictment  sets  forth,  <  That 

<  Henry  Simons,  on  the  5th  of  September,  in 

*  the  S5th  year  of  his  majesty's  reign,  did,  in 

<  form  of  law,  before  Richard  Chamberlayne, 

<  esq.  one  of  his  majesty's  justices  of  the  peace 

<  for  the  county  of  Middlesex,  make  his  infor- 

*  mation  in  writing,  by  which  be  did,  amongvt 

<  other  things,  charge  and  accuse  one  Josenb 

*  Goddard,  and  one  other  person,  by  the  de«* 

*  scriptioa  of  another  persoo  onknowDi  of  th« 
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M  of  klmy  and  robbenr,  to  wit.  That  the 

*  said  Joaeph  Qoddacd,  ana  llie  laaie  peraoa 

*  uaknowo,  had  lately  bafore  felonipasly  stolen 
*and    carried  away  troni  the   aaid    Henry 

*  Simons,  io  the  dwelUog-bo«0e  of  the  said 
■Joseph    Qoddardy    five  hundred  fifty-foor 
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« Count  I.   That  the  said  Henry  Sinona, 

*  wickedi  V  devisinigf  to  vei:  and  aggrieve  one 

*  Jam^  Aabley,  of  London,  nMrebant,  on  the 

*  8th  of  October,  io  the  same  year,  with  force 

<  and  arms,  at  Chelmsford,  in  the  oonnty  of 

*  Essex  aforesaid,  did,  secretly  and  sqbtilly, 

*  put  and  convey  into  the  right-hand  pocket  of 

*  the  coat  which  the  said  James  Ashley  had  on 
'  and  wure,  throe  pieoea  of  foreign  coia  of  gold 

*  called  ducats;  and  the  oaid  Henry  8imons 
'  did  afterwards,  in  the  prosenoe  of  diverp  of 
«  his  m&iesty's  subjeoto,  falsely  charge  and  ac- 
« cuse  the  said  Jamea  Ashley,  that  bo  was  the 
'  same  person,  who,  with  the  abovo-oaaMd 
'Joaeph  Goddard,  was  so,  asafoiveaid,  anp- 

*  posed  to  have  committed  the  fetony  and  roU 

<  bery  above  specified,  and  to  hsTo  stolen  and 

<  carried  away  the  said  five  hundred  and  ^fiy- 

*  four  dncats  from  the  said  Henry  Simons. 
*with-  mtention  unjustly  to  cause  the  said 

*  James  Aahley  to  be  apprehended,  and  to  bare 

*  It  believed,  that  he  was  the  same  person,  who, 

*  with  the  said  Joseph  Goddard,  was  so,  as 

*  aforesaid,  supposed  to  have  committed  the 

*  felony  aod  robbery  aforesaid. 

« II.  That  the  said  Henry  Simons,  on  thesald 
'  8th  of  October,  at  Clielmsford  aforesaid,  fur- 

*  ther  wickedly  intending  to  aggrieve  the  said 

*  James  AslUey,  did  privily  and  aubtilly,  put 
«  and  couvey  into  the  right-band  pocket  of  the 

<  coat  which  he  then  wore,  three  other  pieces 
*of  foreign  gold  coin,  called  ducats;  and  the 
'said  Henry  Simons  did  ai\erwards  falsely 
» charge  and  accuse  the  said  James  Ashley, 

*  that  he  had  feloDwualy  taken  from  him  the 
■•  aaid  Henry  Simons,  the  same  three  ducats 

*  last  mentioned,  aod  divers  otber  ducats,  with 

*  mtention  to  cause  it  to  be  believed  and  sua- 

*  pected,  that  the  said  James  Ashley  had 
'  been  guilty  of  felony  ;  and  to  cause  him  to 
'  be  apprehended  and  arrested  for  the  same. 

« III.  That  the  said  Henry  Simons,  on  the 

*  same  day  and  year  last  aforesaid,  at  Chelms- 

*  ford  aforesaid,  with  force  and  arms,  did  make 
'  an  assault  upon  the  said  James  Ashley,  and 
« uio  the  right-hand  pocket  of  the  coat  which 

he  then  had  on  and  wore,  three  other  pieces 
'  ^foreign  goM  c<ho,  called  ducaU,  be  the  said 

*  Henry  Simons  did  then  and  there  privily,  and 

*  without  the  knowledge  of  him  the  said  Jamea 
^  Afthley,  unlawfully  put  aod  convey,  aod  cause 

Mo  be  put  and  conveyed,  with  a  most  mali- 
«  aouB,  wicked,  and  cruel  intention,  then  and 
«  there  faJselr  to  chargie  and  accuse,  and  to 
!  CUM  it  to  be  thought  aod  believed,  that  the 
•«id  Jamas  Aahley  bad  robbed  him  the  said 
«  Henry  8imoB«  of  the  same. 

'IV.  That  the  said  Henry  SimaBs.  on  the 
I  Mme  day  and  year  last  above-mentioned,  with 
*itm  Mdarmap  at  Ciidmaford  albrenid, 
8 


upon  the  said  Jamea  Ashley  did  make  an  aa- 
sault,  and  into  the  right-hand  pocket  of  the 
coat  wbksb  the  said  James  Ashley  then  sad 
there  had  on  and  wore,  three  other  piecea  of 
foreign  gold  coin,  called  ducate,  did  privily, 
and  without  the  knowledge  of  him  the  nid 
James  Ashley  unUwfuHy  putand  convey,  and 
cause  to  be  put  and  conveyed;  and  that  be 
the  said  Henry  Simona  did  afterwards,  then 
and  there,  most  falsely  and  maliciously 
charge  and  accuse  the  said  James  Ashley 
with  baviMT  robbed  him  the  said  Henry 
Simona  of  Uie  said  three  ducats,  with  intent 
unjustly  and  wrongfulijr  to  subject  the  said 
Jamea  Ashley  to  the  pains  and  penalties  in« 
flicted  by  the  Uws  of  this  kingdom  fur  such 
likeofiences.' 

To  this  indictment  Henry  Simons  pleaded. 
Not  Guilty. 

Simeus  had  before  moved  the  Court  of 
King's^benoh  for  a  epecial  jury,  which  were  aa 
foUows : 

Tga  Spbcul  Jdrt. 

John  Morley,  of  Halstead,  esq. 
John  Oodsaive,  of  Great  Baddow,  esq. 
Robert  Clarke,  of  Little  Baddow,  esq. 
Daniel  Stratton,  of  Bromfield,  esq. 
John  Olmios,  of  Boreham,  esq. 
George  Dodsoo,  of  Shenfield,  esq. 
Thomas  Brograve,  of  Great  Baddow,  esq* 
John  Hornby,  of  Ingatestone,  esq. 
Samuel  Buggies,  of  Booking,  esq. 
Ffeter  Godfrey,  of  Woodford,  esq. 
Poulton  Allen,  of  Barking,  esq. 
Henry  Hall,  of  Hutton-ball,  esq. 

And  on  the  evidence  of  Mr.  Ashley,  Mr. 
Newman,  laaac  Hubbard  the  constable,  Rich* 
ard  Taylor,  and  others,  he  was  convicted  afler 
a  trial  of  twelve  hours ;  the  jury  going  out 
about  nine  at  night;  and  not  returning  tm  two 
in  the  morning, 

Henrj^  Simons  thus  found  guilty,  and  beiiig 
upon  bail,  his  friends,  instead  of  bringing  him 
into  court  within  the  four  first  days  of  the  next 
Easter  term,  which  began  the  16th  of  Apnl, 
according  to  the  condition  of  the  recognisance, 
moved  the  Court  of  KiagVbench,  that  jodg* 
ment  might  be  reapited ;  and  prayed  for  a  rale, 
that  the  prosecutor  naight  shew  cause,  why  a 
new  tria!  should  not  be  granted :  which  the 
Court  did  not  then  come  mto,  there  not  being 
then  sufficient  reason  siiewn.  Whereupon  the 
following  affidavits  were  made  soon  afUsr : 

The  Jurymen's  ArnDAvrrs  at  large. 

1.  John  Moriey^  of  Halsted,  in  the  connly 
of  Essex,  esq.  saiih,  he  served  on  the  jury  at 
the  trial  of  this  cause,  at  the  hist  assises,  iield, 
&c.  aa  fbreman  of  the  said  jury  ;  aod  this  de* 
ponant  on  the  evidence  given  on  tb^  aaid  trial, 
was  of  opinion,  that  the  defendant  did  put  three 
ducats  into  the  prosecutor's  pocket ;  bat  did  net 
find  the  same  was  done  witli  any  intent  what* 
aoever-— The  deponent  saith,  the  jury  did 
agree  to  give  theur  -verdict,  that  the  defooent 
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wttSwlT^iltJ  of  patting  the  said  three  ducats  itoto 
Ifae  prosecotor's  pocket,  by  reason  it  was  sworn 
to  tnat  effect ;  and  such  was  the  Ycrdict  in- 
tended to  be  ^ven:  but  the  deponent  hath 
lately  been  informed,  that  the  verdict  of  the 
jury  recorded  finds  the  defendant  i^niUy  upon 
the  third  count  in  the  indictment,  which,  the 
deponent  is  also  informed,  is  findings  the  defen- 
dant guilty  of  putting  the  said  three  ducats  into 
the  prosecutor's  pocket  with  a  most  maliciousi 
wicked,  and  cruel  intention,  falsely  to  charge, 
and  cause  it  to  be  believed,  that  the  prosecutor 
bad  robbed  the  defendant  of  the  said  three  du- 
cats :  whereas  this  deponent  and  the  rest  of  the 
jury,  did  not  find  the  same  was  done  with  any 
such  intent,  or  any  intent  whatsoever.— The 
deponent  saith,  that  the  said  verdict,  as  it  now 
stands,  is  contrary  to  the  intent  of  the  deponent ; 
and  therefore  the  deponent  hath  made  this 
affidavit. 

9.  John  Godtatve,  of  Great  Baddow,  in  the 
county  of  Essex,  esq.  saith,  he  serred  on  the 
jury  at.  the  trial  of  this  cause,  &c.  That  the 
deponent,  on  the  evidence  given  to  him  on  the 
said  trial,  ivas  of  opinion.  That  the  defendant 
did  put  tbree  ducats'  into  the  prosecutor's 
pocket;  but  the  same  was  not  done  with  intent 
to  charge  the  prosecutor  with  felony,  or  rob- 
bery, or  other  offence,  with  any  evil  intent.— 
The  deponent  saith.  That  the  jury  did  a^ee 
to  give  a  verdict,  that  the  defendant  was  guilty 
of  putting  the  said  three  ducats  into  the  prose- 
cutor's pmsket,  by  reason  it  was  sworn  to  that 
effect;  aiad  such  verdict  was  intended  to  be 
given :  the  deponent  apprehended,  that  he  and 
the  rest  off  the  jury  had  given  such  verdict : 
but  the  deponent  hath  since  been  informed,  that 
the  verdict  recorded  finds  the  defendant  guilty 
on  the  third  count  in  the  indictment,  which, 
the  deponent  is  also  informed,  is  finding  the 
defendant  guilty  of  putting  the  said  three  du- 
cats into  the  prosecutor's  pocket,  with  a  roost 
malicious,  wicked,  and  cruel  intention,  falsely 
to  charge,  and  cause  it  to  be  believed,  that  the 
prosecutor  had  robbed  the  said  defendant  of  the 
said  three  ducats:  whereas  the  deponent  and 
the  rest  of  the  jury  did  not  find,  that  the  same 
was  done  with  such  intent,  or  any  intent  what- 
soerer.— The  deponent  saith.  That  the  said 
verdict,  as  it  now  stands,  is  contrary  to  the 
Verdict  then  given  in  court.-*Saith,  he  could 
not  rest  satisfied  with  such  verdict,  and  there- 
fore the  deponent  made  this  affidavit. 

8.  Robert  Clarke^  of  Little  Baddow,  in  the 
county  of  Essex,  esq.  saith,  That  he  served  on 
the  jury  at  the  trial  of  this  cause  last  assizes, 
held  at  Chelmsford,  in  the  county  of  Essex ; 
and  that  he  was  of  opinion,  that  the  defendant 
put  three  ducats  into  the  pocket  of  the  prose^ 
cutor;  but  that  the  same  was  not  done  with 
intent  to  charge  the  prosecutor -with  robbery, 
or  felony,  or  any  other  offence,  or  with  any 
evil  intent.  The  deponent  saith.  That  the  jury 
did  agree  to  'give  their  verdict,  that  the  de- 
fendant was  guif     of  patting  the  said  three 


dacats  into  the  prosecutor'^  pocket,  by  reason 
it  was  sworn  to  that  effect ;  and  snob  was  the 
verdict  intended  to  be  given :  that  the  deponent 
apprehended  he  and  the  rest  of  the  jury  had 
pven  such  verdict :  but  the  deponent  bath  been 
informed,  that  the  verdict,  as  taken  down  and 
recorded,  finds  the  defendant  goilty  upon  the 
third  count  in  the  indictment,  which,  the  de- 
ponent is  infbraied,  is  finding  thet  defendant 
guilty  of  putting  the  said  three  ducats  into  the 
prosecutor's  pocket,  with  a  ittost  malicious, 
wicked,  and  cmei  intention,  falsely  to  charge, 
and  accuse,  and  cause  it  to  be  thoiSght  and  be- 
lieved, that  the  prosecutor  had  robbed  the  said 
defendlmt  of  the  said  thiree  ducats :  whereas  the 
deponent  and  the  rest  of  the  jury  did  not  find, 
that  the  same  was  done  with  such  intent,  or 
any  intent  whatsoever.-^The  deponent  saith. 
That  the  verdict,  as  it  stands,  is  contrary  to  the 
jntent  of  the  deponent. — The  deponent  saith. 
he  could  not  m  his  conscience  rest  satisfied 
with  such  verdict:  therefore  the  ,dep(ment  made 
this  affidavit  to  explain  what  verdict  he  did  in- 
tend to  find. 

4.  Daniel  Stralton^  of  Bromfield,  in  the 
county  of  Essex,  era.  saith,  he  served  on  the 
jury  at  the  trial  of  t^is  canse,  at  the  last  as^ 
sizes,  held,  &c.  'Hiat  this  deponent,  on  the 
evidence  given  to  htm  on  the  said  trial,  was  of 
opinion,  that  the  defendant  pnt  three  dncata 
into  the  prosecutor's  pocket ;  but  that  the  aame 
was  not  done  with  intent  to  chaige  theproae- 
ctitbr  with  robbery,  or  felony,  or  any  other 
offence,  with  any  evil  intent. — ^The  deponent 
saith.  That  the  jury  did  agree,  that  the  de- 
fehdiint  was  guilty  of  pntting  the  said  three 
ducats  into  the  prosecutor's  pock^,  by  reason 
it  was  sworn  to  that  effect;  and  snch  was  the 
verdict  intended  to  be  given.  The  deponent 
apprehended  he  and  the  rest  of  the  jnrv  had 
given  such  verdict :  but  the  deponent  bath  late- 
ly been  informed,  that  the  verdict  recorded 
finds  the  defendant  guiltv  on  the  third  covnt  in 
the  indictment,  which,  the  deponent  is  also  in- 
formed, is  finding  the  deftedant  guilty  of  pot- 
ting the  said  three  ducats  into  the  prosecotorV 
pocket,  with  a  most  mfldicions,  wicked,  and 
cruel  intpntion,  falsely  to  charge,  and  cause  to 
be  believed,  that  the  prosecutor  had  robbed  the 
defendant  of  the  said  three  ducats :  whereas 
the  deponent,  and  the  rest  of  the  jury,  did  net 
find  the  same  was  done  with  such  'intent,  or 
any  intent  whatsoever.  The  deponent  saith, 
the  verdict,  as  it  now  stands,  is  contrary  to 'the 
intent  of  the  deponent.  Saith,  he  oouM  mtt 
rest  satisfied  with  such  verdict ;  and  therelbl^ 
the  dqK)nent  made  this  affidavit. 

5.  John  Olmius,  of  Boreham,  in  the  conntjr 
of  Essex,  esq.  saith,  he  served  on  the  jury  at 
the  trial  of  tbis  cause,  8£c.  That  this  depo- 
nent, on  the  evidence  given  on  the  said  trnt, 
was  of  opinion,  That  tlie  detendant  did  pnt 
three  ducats  into  the  prosecutor's  pocket ;  tnlt 
Che  same  was  not  done  with  intent  to  charge 
the  prosecutor  wKh  robbery,  Ur  felony,  or  an)r 
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'  other  offence.  Saitb,  That  tbe  jury  did  agree, 
that  tbe  defendaot  was  guilty  of  putting  the 
mid  three  ducata  io  the  prosecutor's  pocket,  by 
reason  it  was  sworn  to  that  effect;  and  such 
only  was  the  verdict  intended  to  be  given.  "^The 
deponent  apprehends  such  verdict  was  given : 
but  tbe  deponent  hath  been  informed,  that 
the  verdict  as  recorded,  finds  the  defendant 
guilty  of  putting  the  said  three  ducat^  into 
tbe  prosecutor's  pocket,  with  a  most  mali- 
cious and  cruel  intention,  falsely  to  charge, 
and  cause  it  to  be  thought  and  believed,  that 
the  prosecutor  had  robbed  the  said  defendant 
of  the  said  three  ducats :  whereas  the  depo- 
nent and  the  rest  of  the  jury  did  not  find  the 
aame  was  done  with  any  ill  intent  whatsoever. 
The  deponent  saitb,'  when  the  jury  came  into 
court,  there  was  such  a  crowd  and  noise  within 
and  without  tbe  court,  that  the  deponent  could 
not  hear  distinctly  what  the  judge,  who  tried 
tbe  cause,  said  or  explained  to  them.  Saitb,' 
that  he  did  not  understand  the  nature  of  the 
third  count  of  tbe  said  indictment  8aitb,  that 
the  verdict,  as  it  stands,  is  contrary  to  the  in- 
tent of  this  deponent.  The  deponent  saitb,  he 
could  not  in  his  conscience  rest  ftatisfied  with 
such  verdict;  and  therefore  did,  together  with 
Peter  Godfrey  and  Poulton  Allen,  esqra.  two 
others  of  tbe  jury,  lately  wait  on  the  judge, 
who  tried  the  cause,  and  explained  to  him  what 
▼erdict  they  intended  to  nod:  and  also  ac- 
quainted him,  that,  by  reason  of  tbe  noise  In 
court,  the  deponent  could  not  understand  the 
judge's  explanation  of  tbe  said  third  count  of 
tbe  said  indictment,  or  tbe  nature  thereof, 

6.  George  Dodton,  of  Shenfield,  in  the 
county  of  Essex,  esq.  saitb,  he  served  on  the 
jury  at  the  trial  of  this  cause,  at  the  last  as- 
sizes, held,  &c.  That  this  deponent,  on  tbe 
evidence  given  him  on  the  said  trial,  was  of 
opinion,  that  the  defendant  put  three  ducats 
into  the  prosecutor's  pocket ;  but  tbe  same  was 
not  done  with  intent  to  charge  the  prosecutor 
with  robbery,  or  felony,  or  any  other  offence, 
with  any  evil  intent— The  deponent  saitb,  the 
junr  did  agree  to  give  their  verdict,  That  tbe 
defendant  was  guUty  of  putting  three  ducats 
into  the  proseentor's  pocket,  by  reason  it  was 
sworn  to  that  effect ;  and  such  was  the  ver- 
dict intended  to  be  given :  the  deponent  appre- 
hended he,  and  the  rest  of  the  jury,  had  given 
■nch  verdict:  but  tbe  deponent  had  lately  been 
informed,  that  the  verdict  recorded  finds  the  de- 
fendant ffuilty  on  the  third  count  in  tbe  indict- 
ment, which,  the  deponent  is  also  informed,  is 
findinff  the  defendant  guilty  of  putting  the  said 
three  ducats  into  the  prosecutor's  pocket,  with 
n  roost  malicious,  wicked,  and  cruel  intention, 
iabely  to  charge,  and  cause  it  to  be  believed, 
that  the  prosecutor  had  robbed  tbe  said  de- 
fendant of  the  said  three  ducats :  whereas  the 
deponent,  and  the  rest  of  the  jur^,  did  not 
lind  the  same  was  done  with  such  intent,  or 
«n^  intent  whatsoever.  And  the  deponent 
MUth,  that  vihen  tbe  judge,  who  tried  the  cause, 
did  explain  to  tbe  deponent,  and  the  rest  of  the 
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jury,  the  nature  of  the  indictment,  the  depo- 
nent did  reply,  We  find  guilty  of  no  intent ; 
but  cannot  say  whether  the  judge  heard  bins. 
The  deponent  saitb,  that  the  verdict,  as  it  now 
stands,  is  contrary  to  the  intent  of  this  depo- 
nent Saitb,  be  could  not  rest  satisfied  with 
such  verdict;  and  therefore  made  this  affi- 
davit 

7.  Thomat  Brograve,  of  Great  Baddow,  in 


the  county  of  Essex,  esq.  saitb,  That  he  i 
ed  on  th^  jury  at  the  trial  of  this  cause,  at  the 
last  assizes,  held  at  Chelmsford,  for  the  county 
of  Essex ;  and  this  deponent,  on  the  evidence 
given  to  him  and  them  on  the  said  trial,  was  of 
opinion,  that  the  defendant  did  put  three 
ducats  into  tbe  pocket  of  the  prosecutor ;  but 
that  tbe  same  was  not  done  with  an  intent  to 
prosecute  the  said  James  Ashley!  for  felony 
or  robbery :  the  deponent  apprehended  he  and 
the  rest  of  the  jury  had  given  such  verdict: 
but  the  deponent  bath  lately  been  informed, 
that  the  verdict  of  the  jury,  as  taken  down  and 
recorded,  finds  the  defendant  guilty  upon  the 
third  count  in  the  indictment,  which,  this  de- 
ponent is  also  informed,  is  finding  the  defend- 
ant guilty  of  putting  the  said  three  ducata  into 
the  prosecutor's  pocket,  with  a  most  maliciooe, 
wicked,  and  cruel  intention,  falsely  to  char^ 
and  accuse,  and  cause  it  to  be  thought  and  be 
believed,  that  the  prosecutor  had  robbed  tbe 
said  Henry  Simons  the  defendant  of  tbe  said 
three  ducata :  whereas  the  deponent  and  tbe 
rest  of  the  jury  did  not  find,  that  the  same  was 
done  with  intent  as  aforesaid.  The  depooeotp 
saitb,  that  the  said  verdict  as  it  now  stands,  ia 
contrary  to  the  true  intent  of  this  deponent : 
therefore  the  deponent  maketh  this  affidavit  t0 
explain  what  verdict  they  did  intend  to  find. 

8.  Josa)h  Hornby^  of  Ingatestone,  in  tbe 
county  or  Essex,  esq.  saitb,  he  served  onMie 
jury  at  the  trial  of  this  cause,  6ec.  And  that 
it  appeared  to  the  deponent,  on  the  evidence 
given  on  the  said  trial,  that  tbe  defendant  did 
put  three  duoats  into  the  prosecutor's  pocket; 
but  on  the  evidence  given  to  the  deponent  by 
Crisp  Gascoyne,  esq.  alderman  of  London,  it 
appeared  to  the  deponent,  that  the  acme  was 
not  done  with  a  malicious,  wicked,  and  cruel 
intention,  falsely  to  charge,  and  cause  it  to  be 
believed,  that  the  prosecutor  had  robbed  tbe 
defendant  of  the  said  three  ducata,  or  with 
any  evil  intent  The  deponent  saitb,  that 
the  jury  agreed  to  give  their  verdict,  That  the 
defendant  was  guilty  of  putting  the  said  three 
ducata  into  the  prosecutor's  pocket,  by  reason 
it  was  sworn  to  that  effect ;  and  such  was  tbe 
verdict  intended  to  be  given  :  and  the  deponent 
apprehended,  that  such  verdict  was  given. 
The  deponent  saitb,  that  when  the  jury  came 
into  the  court  to  bring  in  their  verdict,  there 
was  such  a  crowd  and  noise  in  the  court,  that 
the  deponent  could  not  hear  what  tbe  judge^ 
who  tried  the  cause,  said  or  explained  to  them. 
Saitb,  he  did  not  understand  the  nature  of  the 
third  count  of  the  iodictment,  for  the 
aforesaid. 
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9,  10.  Peter  Godfrey,  of  Woodford,  and  , 
Samuel  Ruggla,  of  Bockiog,  io  the  county  of 
Essex,  esquires,  severally  make  oath,  that  ttiej 
severally  served  on  the  jury  at  the  trial  of  this 
cause,  the  last  assizes.  See.  and  say,  that  tliese 
deponents,  on  the  evidence  given  them  on  the 
said  trial,  were  of  opinion,  that  the  defendant 
did  put  three  ducats  into  the  prosecutor's 
pocket,  but  the  same  was  not  done  with  intent 
to  charge  the  prosecutor  with  robbery,  or  fe- 
lony, or  any  other  offence,  or  any  evil  intent. 
The  deponents  say,  the  jury  did  agree  to  give 
their  yerdict,  that  the  def*endant  was  guilty  of 
patting  the  said  three  ducats  into  the  prose- 
cator*s  pocket,  by  reason  it  was  sworn  to  that 
effect— Tjie  deponents  apprehended,  that  they, 
and  the  rest  of  the  jury,  had  given  such  Ter- 
dict:  but  the  deponents  have  been  informed, 
that  the  verdict  of  the  jury,  as  is  recorded, 
finds  the  defendant  guiky  on  the  third  count 
ID  the  indictment,  which,  the  deponents  are 
also  informed,  is  finding  the  defendant  guilty 
ef  patting  the  said  three  ducats  into  the  pro- 
■ecntor's  pocket,  with  a  most  malicious,  wicked, 
mnd'Cniel  intention,  falsely  to  charge,  and  cause 
it  to  be  belieTed,  that  the  prosecutor  had  robbed 
the  defendant  of  the  said  three  ducats :  where- 
as, when  these  deponents,  and  the  rest  of  the 
joiT  came  into  court,  there  was  such  a  crowd 
and  noise,  that  the  deponents  could  not  hear 
distinctly  what  the  judge,  who  tried  the  cause, 
■aid  or  explained  to  them.  Say,  that  they  ^id 
not  understand  the  nature  of  the  third  count 
of  the  said  indictment,  for  the  reasons  afore- 
said ;  the  deponents  say,  that  the  verdict,  as  it 
now  stands,  is  contrary  to  the  intent  and  mean- 
ing of  these  deponents.  This  deponent,  Peier 
Godfrey,  far  himself,  saith,  he  could  not  rest 
satisfied  with  such  verdict;  therefore  this  de* 
ponent  did,  together  with  John  0|mius  and 
Foulton  Alleu,  osi^uires,  two  others  of  the 
jurors,  wait  on  the  judge  who  tried  the  cause, 
and  explained  U>  him  what  verdict  they  intend- 
ed to  find ;  and  also  acquaint  him,  that,  by  rea- 
son of  the  noise  in  the  court,  this  deponent 
coald  not  understand  the  judge's  explanation  of 
the  said  third  count  of  the  said  indictment,  or 
the  nature  thereof. 

11.  Foulton  Allen,  of  Barking,  in  the  county 
ef,  Essex,  esq.  saith,  that  the  deponent  served 
on  the  jury  at  the  trial  of  this  cause,  &c.  That 
the  deponent,  on  the  evidence  given  to  him  on 
the  said  trial,  was  of  opinion,  that  the  defen- 
dant did  put  three  ducats  into  the  prosecutor's 
pocket ;  but  the  same  was  not  done  with  intent 
to  charge  with  robbery,  or  felony,  or  any  other 
vfienoe.  The  depoueut  saith,  that  the  jury  did 
ngt«e  to  give  a  verdict,  that  the  defendant  was 
guilty  «f  putting  the  said  three  ducats  into  the 
proaecutor'a  pocket,  by  reason  it  was  sworn  to 
that  effect — ^The  «k«^ent  .apprehended,  he 
and  the  rest  of  the  jury  had  gi*<mi.«a«ii »  «««. 
diet :  but  the  depooeut  hath  lately  been  inrorm« 
^,  that  the  ▼eraict,  as  is  recorded,  fii^ls  the 
defeodant  guilty  on  the  third  count  in  the  in- 
dictmenty  which,  the  deponent  is  also  informed, 
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is  finding  the  defendant  guilty  of  patting  the 
said  three  ducats  into  the  prosecutor's  pockety 
with  a  roost  malicious,  wicked,  and  cruel  in- 
tention, falsely  to  charge  and  accuse,  and  cause 
to  be  believed,  that  the  prosecutor  had  robbed 
the  said  defendant  of  the  said  three  ducats: 
whereas  the  deponent,  and  the  rest  of  the  jury, 
did  not  find  the«aroe  was  fk>ne  with  such  in- 
tent, or  any  ill  intent  whatsoever. — ^The  depo« 
nent  saith,  when  the  jury  came  into  court  to 
give  their  verdict,  there  was  such  a  crowd  and 
noise,  that  the  deponent  could  not  hear  dis- 
tinctly what  the  judge,  who  tried  the  cause, 
said  to  them.— The  deponent  saith,  lie  did  not 
understand  the  nature  of  the  third  count  of  the 
said  indictment,  which  the  deponent  could  not» 
for  the  reason  aforesaid,  hear  the  judge  explain* 
—The  deponent  saith,  that  the  said  verdict,  at 
it  stands,  is  contrary  to  the  meaning  of  this 
deponent— The  deponent  saith,  that  he  could 
not  be  satisfied  with  such  verdict:  therefore 
the  deponent  did,  together  with  Peter  Godfrey 
and  John  Olmius,  esquires,  two  other  of  the 
jurors,  wait  on  the  judge,  who  tried  the  cause, 
and  explain  to  him  what  verdict  they  intended 
to  find ;  and  also  acquaint  him,  that,  by  reasoa 
of  the  noise  in  the  court,  the  deponent  could 
not  undersUnd  the  judge's  explanation  of  the 
said  third  count  of  the  said  indictment* 

13.  Henry  Hall,  of  Hutton  Hall,  in  the 
county  of  Essex,  esq.  saith,  he  served  on  the 
jury  at  the  trial  of  this  cause,  the  last  assizes, 
See,  That  the  deponent,  on  the  evidence  to  him 
given  on  the  said  trial,  was  of  opinion,  that  the 
defendant  did  put  three  ducats  mto  the  prose- 
cutor's pocket,  but  the  same  was  not  done  with 
intent  to  charge  the  prosecutor  with  robberjTi 
or  felony,  or  any  other  offence,  with  any  evil 
intent.— The  deponent  saith,  that  the  jury  did 
agree,  that  the  defendant  was  guilty  of  putting 
the  said  three  ducats  into  (he  prosecutor's  pocket, 
as  sworn  to  that  effect ;  which  was  the  verdict 
intended  to  be  given.  The  deponent  appre- 
hended, he  and  the  rest  of  the  jury  had  given 
such  verdict;  but  the  deponent  hath  been  in- 
formed, that  the, verdict  recorded  finds  the  de- 
fendant guilty  on  the  third  count  in  the  indict- 
ment, which,  the  deponent  is  also  informed,  is 
finding  the  defendant  guilty  of  putting  the  said 
three  ducats  into  the  prosecutor's  pocket,  with 
a  most  malicious,  wicked,  and  cruel  intention, 
falsely  to  charge,  accuse,  and  cause  it  to  be' 
believed,  that  the  prosecutor  had  robbed  the 
defendant  of  the  said  three  ducats :  whereas 
the  deponent,  and  the  rest  of  the  jury,  did  not 
find  the  same  was  done  with  an/such  iutent, 
or  with  any  intent  whatsoever.— The  deponent 
saith,  that  the  said  verdict  is  contrary  to  the 
intent  of  this  deponent— The  deponent  saith, 
he  could  not  rest  satisfied  with  such  vprdict ; 
and  therefore  he  made  this  sfiuiavit. 

John  Morley,  of  Halsted,  Robert  Clarke,  of 
Little  Baddow,  Thomas  Brograve,  of  Great 
Baddow,  and  John  Godsalve,  of  Great  Bad- 
dow, csqinH— Sworn  S9d  of  April,  175S,  by 
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Richard  Rajment,  connnimonery  at  their  own 
hootes. 

John  Olmius,  of  Boreham,  and  Oaoid  Strai* 
ton,  of  Brom field,  e8qrB.~4S«rorD  the  game  day, 
bv  the  said  commissioner,  at  the  Saracen's 
Head  ion,  Chelmsford. 

George  I>od8on,  of  Sheofield,  and  Henry 
Hall,  of  HuUon  Hall,  esqrs.— Sworn  SSd  of 
April,  by  Brown  Chambers,  commissioner,  at 
their  own  houses. 

PouUon  Allen,  of  Barkinsf,  Peter  Godfrev, 
of  Woodford,  and  Samuel  Rogel^t  of  Bock- 
in((,  esqrs.*-^worn  22d  of  AprU,  before  judge 
Wright. 

'John  Hornby, of  Ingatesione,  esq.<^Svrorn 
37th  of  April,  in  court. 

An  AmDATrr  tending  to  pro? e  the  Jury's  due 
recording  Henry  Simons's  ConviotioB  in 
public  Court. 

ComeUui  ^Torion,  of  Red-Lion-street,  Clerk- 
enwell,  in  the  county  of  Middlesex,  solicitor  for 
ihe  prosecutor  in  this  cause,  maketh  oath,  and 
saith,  he  was  present  in  court  when  the  jury ,  who 
tried  this  cause, publicly  delivered  their  rerdict : 
the  deponent  ssith,  the  account  thereof,  and  the 
whole  transaction  relating  thereto,  if  hereafter 
impartially  set  forth,  according  to  the  best  of 
the  deponent's  knowledge  and  belief. — First, 
the  deponent  saith,  that  about  one  of  the  clock 
of  the  next  day,  after  this  cause  was  tried,  the 
jury,  who  tried  the  same,  having  assembled 
together,  came  into  open  court,  and,  having 
beeu  called  over,  respectively  answered  to  their 
Dames  :  they  were  asked  bv  the  associate, 
whether  they  did  abide  by  the  verdict  they 
nave  his  lordship  in  private  P  To  which  the 
foreman  of  the  jury,  or  one  of  them,  answered, 
they  did.  Upon  which  the  associate  replied, 
then  this  is  the  verdict,  you  find  the  defendant 
guilty.  By  which  this  deponent  understood, 
thejT  found  the  defendant  guilty  generally  on 
the  indictment.  For  immediately  thereon,  the 
honourable  Mr.  Justice  Foster,  who  tried  the 
cause,  got  up,  and  told  the  jury,  that  he  appre- 
hended thev  could  not  find  the  defendant  guilty 
of  the  whole  indictment ;  for  that  the  prosecu- 
tor had  not  given  evidence  to  support  the  first 
and  second  count  laid  in  the  indictment:  but 
he  thought  there  was  evidence  to  support  the 
third  count:  and  then  the  said  Mr.  Justice 
Foster  took  great  care  and  pains  to  explain  the 
diflference  between  the  several  counts,  and  de- 
clared it  as  his  opinion,  that,  if  they  found  the 
defendant  guiltv  of  the  said  third  count,  they 
•hould  acquit  him  of  the  rest.— Whereupon 
George  Dodson,  esq.  who  was  one  of  the  jury, 
declared  himself  to  the  Court,  that  they  found 
the  defendant  guilty  of  no  intent,  or  to  that 
effect--To  which  the  honourable  judge  replied, 
then  you  lu*^  acquit  him ;  for  it  is  the  intent 
consututes  the  otIVnce,  «*  to  that  purpose- 
and  recommended  it  to  the  jury  to  go  out^  and 
re-consider  of  their  verdict. — In  answer  where- 
to one  of  the  jury  replied,  My  lord,  we  have 
oonsidored  it  m  miioh  «i  we  mid  connder  it 


— ^The  deponent  saith,  he  believes  that  the 
upon  tJie  judge  read,  or  ordered  to  be  read»  the 
said  third  count;  and  asked  the  jury,  if  tb«y 
believed  the  witnesses  P  and  aome  one  or  more 
of  them  answering,  they  did ;  the  judge  said, 
gentlemen,  you  must  connect  the  whole  evi* 
deuce  together.  Whereupon  the  jury  ap* 
peared  to  the  deponent  lo  consider  of  what  tbe 
judge  said  to  them ;  and  in  a  short  time,  as  the 
deponent  apprehends,  brought  the  defendant  in 
guilty  of  tbe  third  count  in  the  indictment^  umI 
acquitted  him  as  to  tbe  rest:  and  tlie  verdtot 
recorded  in  that  oianner. — The  deponent  saith, 
that,  after  the  verdict  so  recorded,  they  weie 
desired  to  hearken  to  it:  the  associate  said. 
Gentlemen  of  the  jury,  you  find  the  defeodaiit 
guilty  of  the  third  count  in  tbe  indictment,  nsMl 
acquit  him  of  alt  the  rest — In  answer  to  whicb, 
they  some  one  or  naore  of  them  answered. 
Yes ;  and  withdrew  from  tbe  bar  seeakiBfl;ly 
well  satisfied.— Saith,  he  stood  very  near  to  the 
jury,  when  they  delivered  their  verdict,  end 
heard  distinctly  the  whole  that  passed  on  theft 
occasion  :  and  the  deponent  does  not  remefn* 
her,  in  his  conscience,  that  there  was  n  greet 
crowd  or  noise  in  the  court  at  that  time.— • 
Saith,  that  the  whole  transaotiou  above  relnted 
is  impartially  set  forth,  as  the  deponent  be- 
lieves :  and  that,  if  the  deponent  bath  mauie 
any  mistake  therein,  oositively  saith,  it  is  eet 
by  design :  and  hnmbly  sobaiits  the  truth 
thereof  to  tbe  honourable  judge  who  tried  the 
said  cause.  C.  Nobtov • 

Sworn  before       J  udge  Fosroa. 

These  affidavits  of  the  jury  being- obtained, 
another  spplication  was  made  to  the  Coort  of 
King's -bench ;  whereupon  the  Court  wsw 
pleased  to  make  a  rule  for  Mr.  Ashley  to  shew 
cause,  why  a  new  trial  should  not  be  granted  ? 
Which  being  spoke  to  by  nine  several  ooueeel, 
who  took  up  the  Court  several  days  in  tbe 
hearin|^,  the  Court  was  pleased  to  adjodge  e 
new  trial.* 

Accordingly  a  second  trial  came  on  for  the 
same  fact,  at  Chelmsford  assises,  Joly  IS, 
175S,  before  Mr.  Justice  Dennison,  by  n  Spe* 
cial  Jury,  on  the  same  indictment. 

*  «  Which  (saya  J.  Ashley)  is  the  fiitt  pre- 
cedent of  the  kind  to  any  person  who  had  been 
convicted  of  a  criminal  offence."  See  Asble^'e 
Case  and  Appeal,  page  SS.  In  the  same  peg^ 
he  adds,  **  in  the  mean  time,  actions  baring 
been  brought  (by  Simona)  against  me  (J.  A.)  ee 
the  prosecutor,  Isaac  Hubbard  tbe  constable, 
Richard  Taylor  and  John  Newman,  on  aooemnt 
of  altering  the  warrant,  and  thereby  ignonntly 
deuining  the  said  Henry  Simons  in  caatoi>/» 
till  the  warrant  was  properly  backed  (bv  ^  jne* 
tice  of  fieace  for  the  county  of  '*^'?)  •^■^ 
cause  was  tried  before  tb#  *«^  chief  justioe 
Lee,'  at  QuiWt-«,  LKMidon,  July  d,  1768  ; 
when  the  jury  gave  a  verdict  for  900/.  aeiinnt 
me,  (J.  A.)  Richard  Taylor,  and  John  Neo 
man;  and  the  coats  were  taxed  at  TO^''  ** 
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^33.  The  Trial  of  Timothy  Murphy,*  for  Felony  and  Forgery,  on 
Saturday  the  13th  Day  of  January,  before  the  Ri^ht  Hon, 
Sir  Crisp  Gascoyne,  knt.  Lord-Mayor  of  the  City  of  London^ 
tlie  Right  Hon.  the  Lord  Chief-Baron  Parker,  and  others  of' 
his  Majesty's  Justices,  &c.  at  Justice-Hall,  in  the  Old-Bailey, 
for  the  City  of  London :  £6  Geokge  IL  a.  d.  1753. 

Jury.  Yes. 

CCqfArr.  Make  proclamation. 

Crier.  Oyez !  t>yea !  Oyez !  If  any  of  yo« 
can  inform  my  lords  the  king's  justices,  the 
king's  Serjeant,  the  king's  attorney-general,  or 
this  inquest  now  to  be  taken,  of  the  felony  and 
forgery  of  which  the  prisoner  at  the  har  staods 
indicted,  let  them  come  forth,  and  they  shall  be 
heard,  for  now  the  prisoner  staods  al  the  bar 
upoD  his  deliverance. 

Cl.ofArr.  Timothy  Morphy,  hold  up  thy 
hand.    (Which  he  did.) 

Gentlemen  of  the  jury,  look  upon  the  pri- 
soner,  and  hearken  to  his  cause:  he  stands  in- 
dicted by  the  name  of  Timothy  Murphy,  late 
of  London,  yeoman,  for  that  he,  al\er  the  29th 
of  June,  1729,  to  wit,  on  the  9ih  of  February, 
in  the  24th  year  of  his  present  msjesty's  reign, 
with  force  and  arms,  at  London,  viz.  in  the 
parish  of  St.  Benedict,  near  St.  Paul's  wharf, 
in  the  ward  of  Castle-Baynard,  in  London 
aforesaid,  feloniously  did  falsely  make,  forge, 
and  counterfeit,  and  cause  and  procure  to  be 
falsely  made,  forged,  and  counterfeited,  and 
willingly  act  and  assist  in  the  false  making, 
forging,  and  counterfeiting,  a  certain  Will  and 
Testament,  purporting  to  be  the  last  Will  and 
Testament  of  John  Wilkinson :  the  tenor  of 
which  said  Will  and  Testament  is  as  follows, 
that  is  to  say,  / 

« In  the  name  of  God,  Amen.    John  Wil- 

<  kinson,  late  of  the  Princess  Amelia,  being  of 

*  sound  and  disposing  mind  and  memory,  make 

<  this  my  last  will  and  tesUnrent ;   nrst  and 

*  principally  commend  my  soul  into  the  hands 

•  of  the  Almighty  God,  hoping  for  remission 
«  of  all  my  sins,  through  the  merite  of  Jesus 

•  Christ,  my  blessed  &viour  and  Redeemer, 

<  and  my  body  to  the  earth  or  sea,  as  it  shall 

<  please  God ;  and  as  for  such  woridly  estfUe 

<  and  effects  which  I  shall  be  possessed  of,  or 
« tilted  (meaning  entitled)  unto  at  the  time  of 

<  my  decease,  I  give  and  bequeath  the  same 

•  fofloweth,  that  is  to  say,  unto  my  loving 

<  friend  John  Daunt,  of  Lisbon,  in  the  king* 

*  dom  of  Portugal,  victualler,  all  such  salary  or 


C2.  ^  Arr,  CRYER,  make  proclamation. 

Cryer,  Oyez!  Oyez!  Oyez!  You  good 
men  of  the  city  of  liondon,  summoned  to  ap- 
pear here  this  day,  to  try  between  our  sove- 
reign lord  the  king,  and  the  prisoners  that  shall 
be  at  the  bar,  answer  to  your  names  as  you 
shall  be  called. 

Then  the  Jury  were  called  over. 

Ct.  ofArr.  Set  Timothy  Murphy  to  the  bar. 
(Which  wa^dbne). 

CI.  qf  Arr.  Bow  sayest  thon,  Timothy 
Murphy,  art  thou  guilty  uf  the  felony  whereof 
thou  standest  indicted,  or  not  guilty  ? 

Priitmer.  Not  Guilty. 

Ct.  of  Arr.   Culprit,  how  wilt  thou  be  tried  ? 

Prtsoner.  By  God  and  my  country. 

C/.  of  Arr.  God  send  thee  a  good  deliver- 
ance ! 

You,  Timothy  Murphy,  the  prisoner  at  the 
bar,  liearKen  to  what  is  said  to  you. 

These  good  men,  who  are  now  called,  and  do 
here  appear,  are  those  that  are  to  pass  between 
our  sovereign  lord  the  kin^  and  you,  upon 
TOur  lil^  and  death ;  if  therefore  you  will  chal- 
lenge them,  or  any  of  them,  you  must  chal- 
lenge them  as  they  come  to  the  book  to  be 
eworn,  before  they  are  sworn  ;  and  you  shall 
be  heard. 

CI.  of  Arr.  Call  Thomas  Batten.  (Who  ap- 
peared.) 

CI.  oj  Arr,  Crier,  give  the  book  to  Mr. 
Batten. 

You  shall  well  and  truly  try,  and  true  deli- 
verance make,  between  our  sovereign  lord  the 
king,  and  the  prisoner  at  the  bar,  whom  you 
shall  have  in  charge,  and  true  verdict  give,  ac- 
cording to  your  evidence:  So  help  you  God ! 

In  like  manner  the  other  eleven  were  sworn. 


JUBT. 


Tbemas  Batten, 
Robert  Holaday. 
ThoiDas  Godeooogb, 
Peter  Bredal, 
Mm  Goldsmith, 
JameaCMiings, 

CI.  of  Arr^    Count    these 
counted.) 
Crier.  Are  you  all  sworn,  gimtlnncn  ? 


Edward  Pope, 
William  Biibemy, 
Gilpin  Rossel, 
Richard  Pargiler, 
Robert  Nash, 
James  Elliot 

(They  were 


*  ♦  Taken,  with  leave  of  the  Court,  by  T. 
Onmey,  short- hand  writer,  at  the  Sessions- 
lieiise  m  tbe  Old-Bailey. 


«  salaries,  prize-money,  bounty-money,  wages, 
« tickets,  sbort-allowancc-money,  smart-money, 
•  and  all  other  sugi  or  •««?  of  inoney  that 

<  fflmll  W  due  To  me  at  my  decease :  and  I  do 

<  hereby  grant  the  said  John  Daunt,  whole 

<  and  sole  executor  of  my  last  will  and  testa- 

<  ment,  and  I  do  hereby  revoke  and  disannul 
« other  wills,  at  any  time  by  me  before  made : 
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*  and  I  do  hereby  nominate,  constitate,  and 

*  appoint  the  said  John  Daunt»  exctiior  (mean- 

*  ing  executor^  of  this  my  laA  will  and  testa- 

*  ment ;  and  1  do  gi?e  and  beqaeath  unto  my 

*  said  executor,  alt  the  rest  m  of  my  estate 

*  whatsoeyer,  both  real  and  personal,  hereby 
^reroking  and  makinf^  Toid  alt  others  and 
'  former  wills  by  me  heretofore  made  as  afore* 

*  said,  declare  this  to  be  my  last  will  and  testa- 

*  ment.  In  witness  whereof,  1  have  faerennto 
«  set  my  hand  and  seal,  this  5th  day  of  May, 

*  in  the  year  of  our  Lord,  1747. 

«Jo"-WlLKIK80N.' 

'  Signed,  sealed,  published,  and  declared,  by 

*  the  said  John  Wilkinson,  (meaning  by 
L.  S.  '  the  said  John  Wilkinson)  as  and  for  bis 

'  last  will  and  testament,  in  the  presents 

*  (meaning  presence)  of  us  who  liave 
'  hereunto  subscribed  our  names,  as  wit- 

*  ness,  in  the  presents  (meaning  presence) 
<  of  the  tesUtor.         «  Thomas  Cartt. 

*  DtNisu  Collins.' 

With  an  intent  to  defraud  Thomas  Noads, 
against  the  form  of  the  statute  in  such  case 
made  and  provided.  There  are  several  other 
counts  in  the  indictment  for  publishing  the  said 
forged  Will,  with  the  like  intention  to  defraud 
the  said  Noads,  &c. 

Upon  this  indictment  be  hath  been  ar- 
raigned, and  thereunto  hath  pleaded  Not 
Guilty,  and  for  his  trial  hath  put  himself  upon 
God  and  his^  country,  which  country  you  are ; 
your  charge  is  to  inquire  whether  he  be  guilty 
of  the  felony  and  forgery  whereof  he  stands  in- 
dicted, in  manner  and  form  as  he  stands  in- 
dicted, or  not  guilty. 

Mr.  Bomber  Gasfoyne  having  opened  the  lo- 
diciment, 

The  Honourable  Mr.  Hume  Campbell  (bro- 
ther to  the  earl  of  Marchmuut)  spoke  as  fol- 
lows: 

May  it  please  your  lordship,  and  you, 
gentlemen  of  the  jury,  J  am  counsel  on  the 
side  of  this  prosecution.  You  have  heard  from 
the  indictment,  that  the  person  who  now  stands 
a  prisoner  before  you,  is  charged  with  the  for- 
gery of  a  pretended  will  of  one  John  Wilkin- 
son, in  order  to  defraud  Thomas  Noads  of  a 
oonsiderable  sum  of  money.  And,  gentlemen, 
was  there  nothing  more  requisite  in  this  case, 
than  to  open  the  evidence  which  shews  the 
prisoner's  guilt;  had  no  artifice  been  used,  no 
extraordinary  attempU  been  made,  to  prevent 
or  to  preiudice  this  trial,  I  should  scarce  have 
appeared  here  to  give  you  any  trouble  at  all. 
And  now  I  am  here,  I  should  have  been  glad,  if 
the  conduct  of  a  person  acting  for  the  prisoner, 
and  who  now  hears  roe,  ha<F  permitted  me  to 
atate  only  such  facts,  as  prove  the  just  ice  of  the 
prosecution.  But  from  what  happened  thisses- 
Mon  as  well  as4be  last,  In  Mlation  to  this  trial ; 
from  an  intimation  that  the  baffled  attempt  to 
Cry  4be  prosecutor  on  the  evidence  of  the  pri- 
soner, would  be  turned  into  an  endeavour  to 
avoid  or  diicredlt  the  testUnony  of  that  prose- 
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eutor  ;  it  becomes  neoessary  for  me  to  relate 
facts  of  an  earlier  date  than  1  should  otherwise 
have  done,  and  cireumstmces  I  ahould  have 
wished  not  to  mention :  these  will  prepare  3foa 
for,  what  may  arise  io  tbe  course  of  the  tnal, 
and  enable  you  to  understand  what,  1  guess, 
tbe  learned  gentlemen  I  see  here  on  tbe  other 
side  will  insist  on. 

You  all,  doubtless,  have  heard,  that  tome 
years  ago,  in  the  time  of  war,  several  priva- 
teers, four  in  number,  were  fitted  oat  by  the 
merchants  of  Bristol  and  London,  by  tbe  name 
of  the  Royal  Family :  on  board  one  of  these 
ships  (the  Princess  Amelia)  one  John  Wilkin- 
son entered  as  a  midshipmah :  the  ships  pot 
to  sea,  and  having  taken  prizes  of  great  value, 
Mr.  Henry  Casamaijor  of  Bristol  was  appointed 
agent  for  the  payment  of  the  sailors,  for  whom 
it  was  thought  most  convenient  they  should 
be  paid  at  Bristol ;  but  as  some  persons  might 
have  occasion  to  call  for  their  money  in  Im^ 
don,  Mr.  Casamaijor  employed  a  person  in 
town,  who  was  to  write  to  him,  that  money 
might  be  remitted  to  pay  them;  that  person 
was  Tbomaa  Noads,  a  gentleman  who  has  un- 
fortunately, by  that  situation,  brought  his  name 
into  nuestion  in  this  place,  and  is  become  (God 
only  Knows  why)  the  object  of  the  resentment 
of  a  man  whose  name  I  must  presently  noen- 
tion  to  you,  though  much  to  his  discredit  and 
dishonour. 
^  Mr.  Noads  being  thus  employed,  and  in  Au- 

rl750,  notice  having  been  given  that  all 
sailors  might' receive  their  prize*  money  of 
the  proper  agent ;  in  the  February  following 
the  prisoner  at  the  bar  conceived  he  might  get 
money  by  setting  up  the  forged  will  and  power 
of  a  person  he  probably  thought  wouU  never 
appear  to  call  it  in  question,  or  at  least  that  be 
had  so  much  art  as  to  avoid  a  discovery,  or 
evade  the  justice  and  laws  of  his  country. 

The  prisoner  happened  to  be  at  a  house  near 
Charing-Cross,  a  bouse  of  bad  fame,  with  a 
whose  true  name  now  comes  out  to  ba 


Thomas  Williams :  to  him  the  prisoner  applied, 
and  4lesired  he  would  co-operate  with  him, 
telling  him  he  would  get  him  money  enough  \ 
that  he  should  wear  a  aword,  and  live  like  agen- 
tleman :  the  man  did  not  very  well  undersund  in 
what  manner  this  was  to  be  contrived ;  but  Mur- 
phy, who  it  seems  is  proUy  ready  at  invention, 
disclosed  his  method  of  executing  his  scheme 
in  this  manner:  if  yon  will,  says  he  to  Wil- 
liams, appear  as  the  executor,  I  will  forge  the 
will  of  John  Wilkinson :  we  shall  go  together, 
you  as  recently  arrived  from  Portugal,  and  1  ss 
your  acquaintance :  we  shall  get  the  money 
wiibonfc  suspicion.  Williams  was  a  novice, 
and  terrified  at  that  which  migbt  reach  fab  X\^% 
he  did  not  care  to  join  in  what  tbe  priMier 
nropoeed.  You  don't  know,  says  tb*  prisoner, 
now  many  there  are  in  Li*wion  that  live  by 
fonring  wills  ana  |»«wers :  why,  you  may  dras 
like  a  gentleman,  appear  in  good  company,  and 
wear  a  aword.  Go  down  suirs,  contmues  the 
prisoner,  and  I'll  make  a  will  and  power  for 
this  Johtt  WilkiniOD,  that  thaii  intitia  yo«  to 
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liis  prise-moBey :  your  mme  shall  be  John 
Daont  Jobn  Daunt!  Who  is  John  Daunt  ? 
replied  Williams.  He  is  a  man,  answers  the 
prisoner,  whom  1  knew  when  at  Lisbon  with 
the  privateers  %  he  kept  a  public- bouse  there, 
where  Wilkinson,  mvself,  and  others,  used  to 
resort ;  this  will  oiake  the  story  tell ;  for  we 
will  say,  that  you,  John  Daunt,  of  Lisbon,  a 
hoose-keoper,  are  come  o?er  with  this  will  and 
power  of  Wilkinson,  in  order  to  get  the  money, 
and  that  ha  made  his  will  to  you  on  the  ac- 
ooant  of  a  debt  of  about  soTenteen  moidores ; 
aod  I'll  go  along  with  you  as  a  friend,  and 
shall  get  the  money.  By  this  artifice,  and 
tome  threats,  Williams  was  preyaikd  on  to  as-. 
sent,  and  left  Murphy  to  do  as^e  pleased. 
8oon  after.  Murphy  called  him  up,  and  read 
over  to  him  the  will  he  bad  made.  The  will, 
gentlemen,  is  here  to  be  shewn  to  yon,  with 
two  witnesses  names  to  it  Then  Murphy miid 
to  Williams,  Now,  you  are  John  Daunt,  the 
executor.  AlUr  he  had  read  over  both  the 
will  and  power,  fresh  forged,  he  conducted  him 
to  the  lodgings  of  Mr.  Noads,  where  the  money 
was  to  be  receiTed.  The  letter  of  attorney  was 
first  produced^  Mr.  Noads  asked  a  f  ery  natural 
question,  viz.  Where  is  this  Wilkinson  ?  Here 
Murpby  made  a  mistake,  by  producinfi^  the 
power  first ;  but,  I  suppose,  they  thought  to 
get  it  upon  the  letter  of  attorney ;  but  finding 
tbat  would  not  do,  Murpby  answered,  Wilkin- 
ton  went  from  Lisbon  to  the  coast  of  Guiney, 
and  there  be  died.  Then,  says  Noads,  I  can't 
psy  the  money  on  a  letter  of  attorney.  But 
we  have  his  will  as  well  as  powe^  replies 
Morphy;  ami  then  the  will  in  question  was 
produced,  and  Williams  passed  at  this  time  for 
Daunt  the  executor.  Mr.  Noadstold  them,  the 
will  was  nothing  until  proved.  Daunt  was  to 
pan  for  a  stranger,  .and  as  unacquainted  with 
what  was  to  be  done  in  thit  country;  and 
therefore  the  prisoner  took  upon  himself  the 
coodnct  of  the  whole,  and  asked  Noads  where 
they  were  to  go  to  prove  the  will,  who  recom- 
mended them  to  Mr.  Crespigny,  (a  gentleman 
ot  very  great  character  in  his  profession,  and 
employed  by  the  managers  as  their  proctor); 
therefore  they  desired  Mr.  Noads  to  write  the 
name  on  the  back  of  the  will,  and  he  wrote  Cres- 

Egny  accordingly  ;  then  Murphy,  and  Wil- 
ims,  by  the  name  of  Daunt,  (for  at  this  time 
•either  Mr.  Crespigny  nor  Mr:  Noads  had  the 
least  suspicion  that  be  bore  any  other  name) 
weot  to  Mr.  Crespigny,  where  theyproduced 
this  will  again  as  the  will  of  John  Wilkinson, 
^ho,  they  said,  was  dead  on  the  coast  of 
Guiney.  Mr.  Crespigny 's  clerk  wrote  it  down, 
tod  went  with  them  before  a  learned  doctor, 
whtre  Williams  (as  Daunt)  took  the  oath  usual 
OB  such  occasions,  and  the  probate  was  granted ; 
bot  not  beiD9  able  to  pay  for  the  probate,  they 
told  Mn  Crespigoy*^  clerk  that  they  were  poor 
sailors,  and  had  nothing  but  w^MMbey  were  to 
get  b;^  the  will,  and  therefore  they  could  not 
l>fty  him  then  ;  but  if  he  would  be  so  good  to 
send  the  probate  to  Mr.  Noads,  the  money 
would  be  paid  out  of  the  priae-  money.    After 
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this  they  eame  again  to  Mr.  Noa&  to  receive 
the  money.  The  necessary  form  was  to  give 
Mr.  Noads  a  letter  of  attorney,  to  receive  it  in 
the  name  of  Daunt,  and  then  be  was  to  pay  it 
to  them  :  Mr.  Noads  wrote  to  Mr.  Casamaijor 
at  Bristol,  to  let  him  know  of  the  applicatioii 
made  to  him  ;  aod  as  Mr.  Casamaijor  was  al« 
ways  desirous  to  avoid  clamour,  on  account  of 
detaining  any  prize-money,  be  immediately 
remitted  to  Mr.  Noads  whai  was  due  for  WiU 
kioson's  share ;  but  the  letter  of  attorney  made 
to  Noads  not  being  executed  before  a  msgis- 
trate,  Murpby,  with  Williams,  by  the  name  of 
John  Daunt,  went  before  the  then  lord- mayor 
of  this  city,  and  Williams  (as  Daunt)  there  re** 
executed  the  letter  of  attorney,  to  which  Mnr^^ 
phy  was  a  witness:  thev  then  returned  to 
Noads,  and  received  the  wliole  money  due  te 
Wilkinson,  amounting  to  thirty-seven  pounds  % 
and  having  given  Noads  a  guinea  for  his  trouUep 
and  paid  Mr.  Crespigny  *8  clerk  his  bill  for  the 
probate  of  the  will,  a  recdpt  was  given,  and 
signed  John  Daunt,  executor,  in  thejpresence 
of  Murpby.  Dated  the  SOth  of  Febmary, 
1750-  ] .    It  is  in  these  words : 

Received  of  Thomas  Noads  37/.  12«.  6A 
being  so  much  he  received  from  Mr.  Casamai- 
jor, per  probate  of  the  will  of  John  Wilkin- 
son, in  full  balance  of  his  account. 

(Signed)     John  Daukt,  Executor. 

Yon  will  observe  the  date,  it  is  the  SOth  of  Fe* 
bruary,  1750-1.  Thus  the  matter  rested  with* 
out  suspicion.  Mr.  Noads  had  paid  the  money, 
little  imagining  what  he  had  been  thus  transact- 
ing as  a  servant,  was  paying  37/.  out  of  his  owb 
pocket,  in  his  own  wrong,  or  that  he  should^ 
by  the  artifice  of  any  man,  be  called  in  ques- 
tion, not  only  for  his  character,  but  even  for  his 
life ;  yet  such  a  man  there  is  in  this  country : 
but  1  trust  in  God  it  will  not  be  long  before 
vengeance  overtakes  him. 

There  was  not  a  suspicion  of  the  transaction 
till  January  1753,  or  thereabouts,  when  John 
Wilkinson,  whose  will  was  proved  as  dead,  and 
his  prize-money '  paid,  arrived  in  England, 
Then  Mr.  Noads  found  be  had  been  cheated i 
and  therefore  he  determined  to  do,  what  every  ^ 
body  will  commend  him  for,  to  discover  and 
bring  to  justice  the  contrivers  and  perpe- 
trators of  this  iniquity,  little  imagining,  that  he 
should  by  that  means  incite  a  capiUl  proeecn- 
tion  against  himself.  Murphy,  at  the  time 
of  the  transaction,  in  order  to  impose  upon 
Noads,  pretended  that  he  acted  only  as  a  friend 
to  assist  a  stranger  from  Lisbon,  and  therefore, 
in  the  presence  of  Noads,  demanded  half  a 
guinea  of  Daunt  for  his  trouble.  You  perceive, 
gentlemen,  the  artifice  of  the  prisoner:  from 
this  small  demand  it  was  natural  for  Mr.  Noada 
to  think  that  Mr.  Murphy  acted  as  a  friend  and 
assistant  only  ;  but  as  soon  as  he  got  out  of 
Noads's  house.  Ji*-«MMfe  a  very  different  de- 
imand ;  he  insisted  upon  half  the  money  re- 
ceived, besides  two  guineas  for  making  the  will, 
and  bs  threatened  Daunt  with  hangmgi  If  he 
refined  to  pay  it. 
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Mr.  Noadf  was  now  csdcftvooriiiff  to  find  out 
tbcnen,  and  brin^  them  tojustice.  Heeoqairad 
•f  all  the  aailon  whom  he  koeir.  Murphy  had 
oooe  by  hie  own  name,  bot  John  Daoot  bad 
impoited  hia  from  Liabon  ;  therefore  it  it  plain, 
Mnrphy  might  be  diacorered,  thoaj^  Daunt 
BUI^i  long  lie  hid:  accordingly,  Mr.  Noada 
baring  got  iofornsntion  that  Murphy  waa  in 
London,  (thia  waa  aboot  two  yeara  after  the 
forgery)  be  inalaDtUr  -applied  to  one  of  the 
worth  jp  aldermen  of  thia  city  for  a  warrant  to 
lake  him  op ;  bat  the  bird  was  flown,  not  to  be 
found  in  that  jiiriadiction.  fle  got  at  hut  in- 
teHigeoee  that  he  waa  in  Surrv,  and  immedi- 
atety  bad  Ibe  warrant  backed  by  a  jnetioe  of 
the  peace  of  that  county,  put  it  into  the  hands 
•f  a  eonatable,  who  with  other  assiatanta  so- 
onred  him.  Murphy  knew  not  at  first  for 
what  he  waa  taken ;  perhapa  he  flattered  him- 
aelf  that  tbia  iniquity,  committed  so  long  ago, 
waa  not  discovered ;  but  as  soon  aa  Noada  a|i- 
peared,  which  waa  after  he  was  iu  bold,  hia 
conaeiencestrock  him )  he  then  knew  what  the 
mattfr  was,  tliat  it  waa  a  capiul  offence,  and 
therefore  bmke  fvom  the  offioer  and  ran  away  ; 
bq^  be  was  sqod  taken  again,  and  brought  be- 
fore the  sitting  alderman  at  Guildhall;  and 
upon  the  oath  of  Mr.  Noada,  upon  his  charge, 
and  at  His  prosecution,  he  was  committed  for 
the  forgery  now  to  be  tried.  The  defence  he 
then  made,  was  not  that  he  ^as  persuaded  by 
hia  prosecutor  to  commit  this  foigety,  but  that 
he  was  innocent,  and  went  only  aa  a  friend  of 
John  Daunt's,  whom  be  knew  at  Lisbon,  to 
reoeire  of  Noaiis  what  Daunt  pretended  to  be 
due  to  him  aa  executor  of  Wilkinson  ;  that  he 
knew  nothing  at  all  of  any  forgery,  and  there- 
fore it  waa  a  rery  cmel  case,  and  hard  upon 
him.  However,  he  was  committed  to  the 
Compter.  He  bad  not  long  been  there,  before 
a  person  got  access  to  him,  whos^  profession  1 
know  not,  but  his  bnsineas  waa  to  persuade 
Murphy,  that  it  waa  in  his  power  to  pervert  the 
laws,  to  aoreen  the  guilty,  and  spill  innocent 
bk>od.  This  person'a  name  is  Goddard.  What 
was  the  artifice  made  us^  off.  It  makes  me 
tremble  to  think  of  it;  it  wais  an  attempt  to 
maka  the  prisoner  a  witness  against  his  prose- 
fWtor,  and  punish  him  for  the  other's  goilt.  If 
this  aboold  be  suffered  to  prevail,  farewell  all 

Kiosecutk>ns  for  iniquity.  If  such  a  person  can 
ave  the  ear  of  a  magistrate,  and  get  a  pri* 
aoner  admitted  an  evidenoe  against  bis  proee- 
ootor  ;  if  a  felon  may  be  allowed  to  charge  his 
proaecutor  with  the  very  felony  he  stands 
.  committed  for,  the  law  is  made  in  vain,  and 
»«P»trBcy  will  only  be  a  terror  to  the  injured. 
Thia  attempt  Goddard  conceived  and  perpe- 
trated. Be  procured  the  prisoner  to  be  calried 
from  the  gaol  to  turn  evidence  againat  Mr. 
Noads.  One  would  scarce  believe  any  juatices 
eould  be  foQad  to  join  in  anch  n  scheme ;  yet 
hetmnoaed  on  two  j«MiMMa  4o  far,  thAt  they 
not  only  admitted  the  information  of  tbe  felon, 
but  went  in  peraon  to  the  grand  jury  to  procora 
a  bill  to  be  found  to  hang  that  man  who  had 
keen  injured,  who  had  seised  and  prosecated 
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that  evklenee.  Shacking  as  this  it,  yet  soch 
waa  the  attempt,  and  it  ia  thia  strange  niiqaity 
which  calls  me  to  thia  plaee. 

Thua  for  iniquity  prospered :  bot  there  it  a 
aopcnnlendent  power,  and  we  majr  thaak  the 
Almightyfor  it,  who  here  atopped  tta  progrea, 

Mr.  Noada  oootinncd  his  inquiry  after  Dssat, 
for  Murphy  never  wouM  inform  him  who  be 
was :  at  last  he  providentially  diaeovered,  that 
John  Dannt's  true  name  waa  ThomssWit- 
liama,  and  that  he  waa  confined  in  tbe  giol  of 
Corke  in  Ireland:  from  thence  he  has  beea 
brought,  and  ia  now  here  to  be  produced  aa  a 
witnesa  before  you. 

After  Goddard  and  hia  aaaociatea  bad  got  in* 
formation  that  Williama  waa  discovered!,  aod 
might  be  produced ;  that  Mr.  Noads  was  a 
person  whooe  oharacter  couhl  be  estsbHslicd 
beyond  the  power  of  any  stain  frcNU  Goddard, 
(though  I  am  informed  be  haa  attacked  naay 
higher  characters)  the  next  contrivance  wai  to 
defeat  aM  tbe  evidenoe ;  and  for  this  porpoie  a 
bill  of  indictment  waa  procored  against  Mr. 
Noada,  the  original  prosecutor ;  against  Wil- 
liams, a  witness  they  knew  for  the  kiog;  aad 
againat  another  man,  who  knew  notbiog  of  tbe 
offence ;  but  conscience  told  them  be  raigbt  be 
a  witeess,  aa  be  was  acquainted  with  Morpby's 
hand ;  he  was  therefore  clapped  into  the  iDdtct- 
ment.  Having  effected  this  stratagem,  of  pot- 
ting the  king'e  three  witneases  into  one  indict- 
ment, for  tbe  identical  offence  with  wbicb  tbe 
prisoner  is  charged,  they  eodeavoared  to  im- 
pose upon  this  Court,  and  struggled  bard  to 
get  these  three  men  tried  first  upon  tbe  en- 
deuce  of  Murphy. 

It  came  before  the  Conrt  the  Isst  •ttwj"'' 
and  the  Court  did  that  which  was  just  Tbe 
present  indictment  waa  ordered  to  come  od 
first,  tliat  you,  gentlemen,  might  have  Uie 
whole  of  this  caae  laid  before  you  by  tbosewbo 
were  the  original  prosecutors,  and  who  broogbt 
tbia  transacUon  to  light  And  it  vrill  beprovftf 
to  yon,  with  this  additional  circnmstanoe,  tbat 
when  the  other  indictment  was  found  againn 
Noads,  Williams,  and  Carter;  tbe  irill  Jem^ 
produced  from  Doctors- Commons;  and  MW- 
pby  having  declared  before  Goddard,  aod  (AWt 
persons  then  present,  that  it  was  all  of  bw  owb 
hand- writing ;  Goddard  soon  after  bsd  tbe»- 
aurance  to  apply  to  Peter  Edwards,  (™^ 
brought  the  will  from  tbe  Pr«ogative-Offl«) 
and  heard  Murphy's  declaratiou)  ^^.^^' 
tuned  him  to  conceal  that  part  of  his  evideoce. 

This,  gentlemen,  is  tbe  nature  of  **»«  ^* 
You  are  only  to  try  wbeihertbepisooertorp* 
the  will  of  John  Wilkinson,  with  '^^^!^'t 
fraud  Mr.  Noads,  whom  he  haa  defraoded  » 
37/.    We  shall  produce  the  wiU,  aod  proreioe 


actual  doing  of  it  by  the  prisoner,  bis  oosft** 


produce 
acnuu  uoiD^  wi  it  by  the  pnawwcn •■—  — ^.  ^i^* 
of  its  bdn^  hia  own  hand-writi-^.  •«'  "*' 
Wilkinaon  »  now  alive.  '  .    .  ^ .  ^««m 

When  that  i-  dmie,  I  make  no  ^^^^JZ 
will  be  satisfied  that  you  ought,  according  <» 
your  oatba,  to  find  the  prisoner  guilty. 

I  have  said  noUiing,  I  hope,  to  bear  birov 
upon  him  than  thu  faoto  will  warrant 
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As  to  that  mao  Goddard,  whom  I  hare  ao 
ofteo  named  to  yoo,  I  could  not  do  less  than 
pkoe  bim  in  the  li^ht  Ihave  dooe.  If  I  gueaa 
right,  the  queatioD  will  nut  be,  whether  the  prt- 
looer  it  guilty  or  not,  but  whether  the  artificea 
which  Goddard  haa  uaed  shall  he  aufficient  to 
stifle  the  evidence,  and  prevent  ita  heiug  offered 
for  yonr  conaaderaiion.  For  that  reaaon  1  have 
stated  the  case  at  large. 

My  lord  will  give  ua  an  opportunity,  I  doubt 
not,  to  support  the  oharacier  of  Mr/Noads,  if 
they  attack  it,  1  have  not  the  least  doubt  but 
thev  will  repent  it,  if  they  do,  as  I  hope  they 
will  every  part  they  have  acted  in  this  affair. 
WeabaU  now  proceed  to  call  our  witnesaes. 

Teter  Edwards  sworn. 

Bdmardt.  I  am  an  officer  in  the  CommoDS 
ta  the  Prerogative-Office.  [He  produces  a 
will  of  John  Wilkinson.] 

CounuL    Where  had  you  th^f 

Edwards,  I  had  it  out  of  the  Prerogative- 
Office,  it  was  filed  there. 

Countei,    Who  delivered  it  to  you  ? 

Edwards,  It  was  delivered  to  me  by  the 
Record-keeper's  clerk ;  be  has  them  willa  in 
bis  custody  always. 

Counsel  for  the  Pris.  Did  you  see  the  Re- 
cord keeper's  clerk  take  it  off  the  file  P 

Edwards.  Yea,  I  did.  [It  is  read  in  court 
to  this  purport.] 

^  In  the  name  of  God,  Amen.  John  Wilkin- 
*son,  late  of  the  Priooeaa  Amelia,  being  of 

*  sound  and  disposing:  mind,  &c.  [as  set  out  in 
'  the  indictment.]  In  witness  whereof  I  have 
'  hereunto  set  my  hand  and  seal,  this  5th  day 
'  of  May,  in  the  year  of  our  Lord  1747. 

*  John  Wilkinson.' 

'  Signed  sealed,  published,  and  declared,  by 
'  the  said  John  Wilkinson,  as  and  for  his  laat 

*  will  and  teatament,  in  the  preaents  of  4is  who 
'  have  hereunto  aubscribed  our  names,  as  wit' 
'  neiees,  in  the  presents  of  the  said  testator. 

«  TB0M4S  CaSTT,  DlNISH  COLLINS.' 

Counsel.  Has  the  prisoner  seta  this  will  ?~ 
Edtoards.  He  saw  it  the  last  aeasioos,  1  was 
praaeot,  it  was  at  the  coffee-house  in  the  OM- 

Who  delivered  it  to  him  f— I  gave  it  to  Mr. 
<3oddard,  and  Mr.  Goddard  handed  it  to  him. 

Did  he  read  it  over  ?— He  looked  it  ofer^  and 
owned  he  wrote  the  body  of  the  will. 

What  were  hie  worda? — He  aaid  he  wrote 
the  body  of  the  will,  bat  that  Noada  either 
aif  oed  the  name  John  Wilkhison,  or  one^of  the 
witnesses  names. 

I>id  he  say  Thomas  Noads  ?— He  said  Noads, 
I  camMt  he  poaitive  whether  he  mentioned 
Thomas. 

Did  Mr.  Goddard  oome  to  you  afterwards, 
and  what  waa  the  converaatkmf-aie  came  to 
the  ofiloe  some  time  aflerwarda,  1  believe  the 
next  week  after,  and  toM  me  not  to  take  any 
notiee  of  what  passed  s  that  I  only  attended 
with  the  will  aa  «a  oficer  of  the  court ;  and  he 
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desired  me  not  to  take  in  the  eontersatiou  at 
any  time, 
bid  be  give  you  any  reaaon  ? 

[Here  his  lordship  interposed,  because  what 
Goddard  said,  was  not  evidence  to  affect  the 
prisoner.] 

Cross-examination. 

Counsel  for  the  Pris,  Did  you  attend  aa  ai> 
officer  of  the  court  last  sessions  f —Edwards. 
1  did,  I  attended  with  the  will  before  the  grand 
jurjr,  when  the  prisoner  at  the  bar  waa  there  as 
a  witness. 

What  did  you  attend  for?— To  produce  the 
will  as  I  have  done  now. 

Waa  it  before  or  at\eryou  went  to  the  grand 

a,  you  heard  the  priaoner  own  he  wrote  the 
J  of  the  will  f— Before  I  went  to  the  mnd 
jury,  the  prisoner  spoke  to  Goddard,  and  then 
he  confessed  writing  the  body  of  the  will. 

Which  name  did  he  oonfeaa  he  wrote  f— I 
cannot  be  certain ;  if  I  could,  I  would  tell  it. 

How  do  you  know  that  a  probate  haa  been 
granted  ?--Here  is  a  memoraodam  of  a  probatt 
being  granted  on  the  back  of  it. 

What  ia  the  other  mark  on  the  back  forf — *■ 
It  ia  that  the  testator  waa  late  belonging  to  hk 
\  maiesty 's  ship  the  Amelia. 

Have  you  aeen  the  probate?— No,  I  bare 
not. 

Whose  hand-writingr  it  that  memorandum  f 
—It  waa  Mr.  Crespignv'a  clerk.  That  is  filled 
up  by  the  proctor's  clerk,  in  order  to  fix  the 
seal.  Before  it  is  sealed,  there  is  an  entry 
made  by  some  officer,  to  shew  that  this  is  a 
person  that  died  beyond  aea. 

Coun,for  the  Cro»n.  What  io  that  entry 
made  on  the  back  of  it  forf^Edwards,  That 
ia  the  foundation  of  granting  out  ttie  adinl- 
niatratioo. 

Thomas  Noads  called.  . 

Prisoner's  Counsel,  Mr.  (afterwarda  Serjeant) 
Nares, — My  lord,  though  I  am  of  counsel  in 
thia  caae  with  the  priaoner  at  the  bar,  I  ahall 
think  myaelf  no  farther  bonnd  to  defend  bim^ 
than  he  ahall  actually  appear  to  be,  or  at  least 
naay  be  preonmed  to  he,  innocent  of  thia  accu- 
sation. On  which  aide  soever  the  vilhuny  is,  I 
sincerely  wish  it  may  be  detected ;  and  if  I 
knew,  or  waa  at  liberty  to  presuaae,  that  the ' 
fade  now  atated  by  Mr.  Hume  are  as  he  repre« 
sents  them,  1  would  throw  op  my  brief  di- 
rectly. 

But  every  man,  my  lord,  is  by  lair  presumed 
to  be  innocent,  till  he  ie  proved  to  be  guilty  ; 
therefore  it  wooM  ill  become  me,  who  am  &t 
ceonael  with  the  prisoner,  to  presume  him  other* 
wise  ;  and  therefore  your  lordship  wiH  excuse 
me,  if  I  take  such  objections  in  point  of  law,  in  - 
the  course  of  this  trial,  aa  either  are,  or  at  leaaC 
my  weak  judgment  induces  me  to  beKeve,  may 
be  of  service  to  the  prisoner. 

in  the  first  place,  my  lord,  Noads,  who  to 
now  offered  aa  an  evidence  on  behalf  of  the 
proaecmion,  etaoda  mdicted  for  the  iame  crime 
tor  which  the  priaoner  atthebir  la  nwr  oe  toM 
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IriaL  The  indictmeDt  is  found,  and  principal]  j, 
if  not  solely,  upon  the  prisoner's  evidence; 
therefore  1  must  iirst  desire  the  indictment 
nay  be  read.    [It  is  produced.] 

1  must  submit  it  to  your  lordsbip,  that  Noads 
in  this  case  is  not  a  witness.  1  will  not  lake 
upon  me  to  say,  that  no  accomplice  can  be  a 
.  witness ;  to  be  sure  it  is  laid  down  in  many 
cases  that  he  may,  and  it  is  oflen  absolutely 
necessary  he  should  be  so ;  therefore  I  shall 
not  take  up  your  lordship's  time  in  insisting^  oo 
a  point  which  seems  now  to  he  settled :  .but  it 
seems  to  me  by  no  means  settled,  that  an  ac- 
complice, affainst  whom  an  indictment  is  found, 
u  admissible  as  a  witness ;  therefore  1  beg 
leaf  e  to  aute  what  are  my  reasons  why  the 
law  appears  to  be  itoubtful  in  this  particular. 

1  shall  very  candidly  own,  that  in  Hawkins's 
Pleas  of  the  Crown,*  it  is  said,  that  although 
an  accomplice  be  indicted,  he  may  he  a  witness ; 
but  then  it  is  Ukewise  said,  in  the  same  para* 
l^rajph,  that  he  may  be  a  witness,  if  he  is  not 
indicted;  and  that  Mr.  Serjeant  Hawkins 
■eems  to  lay  down  in  the  first  place  as  law, 
and  cites  authorities  for  it;  and  from  the  ex- 
pression, if  he  be  not  Indicted,  this  conclnsHNi 
aeems  plainly  to  be  deduced,  that  if  he  is  in- 
dicted be  cannot  be  a  witness. 
'  Supposing  then  the  authorities  are  both  ways, 
I  shall  think  myself  justified  in  saying,  there 
is  a  doubt  in  the  case ;  and  if  it  should  remain 
a  doubt  with  your  lordship,  I  dare  say  yoar 
lordship  will  detemine  on  the  merdfnl  side,  In 
fiivoureflife. 

My  k>rd  Hale,  in  bis  first  Tolume  of  his  His- 
tory of  the  Pleas  of  the  Crown,  305,  takes  no- 
tice of  the  same  doctrine  that  is  laid  down  by 
Mr.  Se^eant  Hawkins,  and  after  stating  the 
aeveral  instances  in  which  an  accomplice  may 
be  admitted,  he  goes  on  and  says,  "  But  that 
person  must  never  be  Indicted ;"  and  speaks  of 
bis  capacitor  of  being  a  witness,  in  case  he  is 
indicted,  with  so  much  difiidenoe,  that  he  seems 
lo  have  a  great  doubt  whether  he  is  to  be  ad- 
mitted or  not ;  and  I  cannot  help  saying,  that 
there  is»  in  point  of  reason,  great  weight  in 
such  an  objection  i  for  it  seems  exceeding 
strange  to  me,  if  not  absurd,  to  say,  that  in 
point  of  law,  the  most  minute  pecuniary  inte- 
rest m  the  world,  though  ever  so  remote,  shall 
take  off  a  man's  testimony,  and  render  him  in- 
capable of  being  a  witness,  as  not  being  un- 
biassed and  impartial,  and  at  the  same  Ume  to 
aay,  a  person  can  be  an  unbiassed  and  impartial 
Witness,  who  is  indicted  for  the  same  crime, 
Md  is  swearing  to  save  his  own  life  (which 
nust  necessarily  be  the  consequence  in  the 
present  instance,)  for  if  the  prisoner  is  con- 
victed, there  can  be  no  evidence  against  the 
witness. 

As  to  the  minuteness  of  a  pecuniary  interest 
to  take  away  a  person's  capacity  of'^  being  a 
witness,  I  shall  only  oMotion  one  instance, 
which  I  have  known  in  practice ;   which  is^ 

*  Leach's  Hawkini'a  Pleu  of  the  Crown, 
bookS^C4(i|t.94. 
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that  on  an  intlictmeat  for  stopping  up  er  ob- 
structing an  highway,  which  is  liud  to  he  used 
for  carts  and  carriages,  no  one  of  the  inhabi- 
tants, who  are  bound  to  repair,  can  he  admitted 
88  a  witness  to  prove  it  is  not  a  way  for  carts 
and  carriages,  but  only  for  horses ;  because  it' 
is  to  diminish  an  expence  to  which  be  is  liable. 
And  this  rule  holds,  though  the  numbcs'  of  ta- 
habitants  who  contribute  to  the  repain  amouat 
to  ten  thousand. 

But  supposing  your  lordship  shonM  thiok 
that  the  view  of  saving  life,  or  secoring  per* 
sonal  safety,  though  immediate,  is  not  coosi- 
dered,  in  point  of  law,  as  having  the  same  in- 
fluence on  a  witness,  as  so  amall  and  so  remold 
a  pecuniary  iuterestas  I  have  mentioned,  thtte 
ia  an  objection  to  Noads's  being  an  evidenes 
arising  from  such  an  interest 

It  has  been  opened  by  Mr.  Huipe,  and  Noadi 
is  now  called  to  prove,  that  he  hath  been  de- 
frauded of  Sik  which  sum  he  paid  ont  of  hit 
own  pocket,  by  an  imposition  put  upon  him  by 
the  rorgery  Of  this  will,  it  being  produced  to 
him  as  the  will  of  John  Wilkinson,  who  was 
on  board  the  Amelia  privateer,  by  bis  pretend- 
ed personal  representative ;  and  it  is  likewiss 
laid  in  the  indictment  to  he  to  Noads's  damage. 

And  I  must  submit  it  to  your  lordship,  that 
it  is  a  rule  of  evidence,  that  no  person  can  pos- 
sibly be  admitted  as  a  witness  to  overtura  a 
fact,  the  overturning  of  which  may  be  anyways 
beneficial  to  himself. 

In  order  to  state  this  objection  aa  folly  as  I 
can,  I  beg  leave  to  mentwn  the  words  of  Haw- 
kins's Pleas  of  the  Crown,  4SS,  and  apply  what 
ia  there  said  to  the  present  objection. 

It  is  there  laid  down  ts  a  good  exceptioa 
against  a  witness,  that  his  iikterest  is  concerned ; 
'*  That  he  is  either  to  be  a  gainer  or  a  loser  by 
the  event  of  the  cause,  whether  such  advantage 
he  direct  and  immediate,  or  consequential  only: 
and  this  seems  to  he  the  reason,  why  be  who 
is  bail  for  the  defendant  cannot  he  a  witness  for 
him  without  consent.  Also  upon  the  same 
ground  it  is  agreed,  that  he  who  borrows 
money  upon  an  usurious  contract,  cannot  be  a 
witness  upon  an  inlbrmation  for  the  usury,  un- 
less he  hath  paid  the  money,  whether  aiicfa  in- 
formation be  orought  by  himsdf,or  any  other; 
'for,  if  in  such  case  a  man  might  he  a  witness, 
he  would  in  effect  swear  for  himself,  by  prov- 
ing a  matter  which  may  avoid  his  own  contract. 
And  upon  the  like  reason  It  hath  been  raled, 
that  he  who  has  been  imposed  upon  by  a  slevht, 
to  set  his  hand  to  a  note  for  more  money  nan 
he  intended,  is  no  witness  on  an  information 
for  the  ch^t,  because  a  conviction  may  be  a 
means  to  avoid  the  note,  by  being  made  use  of 
as  a  motive  to  influence  the  jury :  and  fiw  the 
like  reason  it  is  generally  a^«ed,  that  ha 
whose  propertyr  may  be  prgudiced  by  a  for« 
gtrjf  is  no  evidence  to  pror«  it :  and  it  bath 
been  adjudged*  that  he,  against  whom  a  ver- 
dict is  given,  cannot  be  a  witness  to  prove  per-  • 
jury  in  the  evidence ;  so  that,  if  there  he  hot 
the  remotest  peesihility  even  of  its  being  thrown 
oat  to  a  jwryi  that  the  witoese  can  avail  him*' 
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idf  by  bis  tegtimoDy,  b^  o«d  be  no  legal  wit- 
new." 

Tbeee  are  tbe  words  of  tbe  book :  let  oa  then 
apply  tbe  doctriDea  bere  laid  down  to  the  pre- 
aeotcaae. 

It  ia  very^ plain,  Noads,  ae  it  baa  been  opened, 
baa  paid  37/.  upon  tbia  will  being  produeed  lo 
bim  aa  a  real  will.  Tbia  certainly  was  an  im- 
jnsition  on  him.  Now  tbe  question  ia,  bow 
6r  any  advantage  can  arise  to  Noada  one  way 
or  the  other,  from  tbe  consequence  of  tbia  con- 
viction :  tbe  nooney  waa  paid  to  Williams,  who 
personated  one  Daunt,  tbe  pretended  executor 
of  Wiikinaon'a  will:  Noads  might  bring  an 
action  lor  tbe  money  against  Williama,  aa 
money  had  and  received  to  bis  use,  being  pro- 
cored  by  a  deceit :  in  order  to  prove  tbe  deceit, 
it  may  be  necessary  to  ahew  the  will,  of  which 
\¥iUiama  pretended  to  be  executor,  and  by  co- 
lour of  which  be  received  tbe  naoney,  waa 
iniged ;  and  though  1  will  not  contend  that 
verdicts  in  criminal  prosecutiona  are  in  general 
to  be  ^ven  in  evidence  in  actiona,  yet  I  cannot 
■ee  wbv  the  copv  of  the  indictment,  in  which 
tbe  will  ia  set  forth,  and  of  tbe  conviction  in 
eoDsequence  of  it^  might  not  be  a  proper,  if  not 
necessary  evidence  to  prove  the  deceit ;  if  not, 
the  mentioning  it  te  tbe  jury  would  have  a 
gmt  influence  on  them  ;  and  if  that  ia  law 
which  is  laid  down  in  Hawkins,  an  advantage, 
even  of  that  aort  only,  would  be  sufficient,  in 
poiat  of  law,  to  take  away  a  man's  testimony. 

For  these  reasons,  my  lord,  1  beg  leave  to 
insist  that  Nnads  is  not  a  proper  witness,  aa 
being  an  accomplice  indicted ;  and  if  he  is  aa 
>ncb,  yet  if  be  bath  that  interest  or  advantage 
ansiog  to  him  from  tbe  consequence  of  tbia 
trial,  in  respect  of  tbe  money  be  baa  paid,  aa  I 
baTe  hinted  at,  that  will  be  aufficient  to  destroy 
bis  testimony. 

Second  Cauntelfor  the  Pmoner^  Mr.  (after- 
ward Serjeant)  JJavtf.  I  do  assure  your  lord- 
ship,  the  matter  hinted  at  by  Mr.  Hame  is  en- 
^y  new  to  us,  and  if  we  bad  any  reason  to 
believe  it  to  be  truth,  your  lordship  would  not 
oare  been  troubled  with  the  appearance  of 
either  of  ua  bere ;  and  without  doubt,  we  can- 
not be  justified  in  deaerting  the  prisoner,  aa  he 
u  to  be  tried  for  hia  life,  ao  he  may  be  aure  of 
all  tbe  aaaiatance  we  can  give  him  under  your 
lordsbip'a  directions. 

Where  a  man  is  at  all  influenced  m  the  evi- 
dence he  ia  to  offer  to  your  lordship,  by  any 
intereat  be  may  receive,  either  pecuniary,  or 
^y  advantage  he  may  have  in  escapug  pu- 
Aisbment,  or  what  not,  it  will  be  such  a  bias, 
u>t  will  Uke  off  that  credit  to  his  testimony, 
^therefore  be  tbe  cause  of  bis  rejection. 
.  Tbe  first  objection  is,  that  he  himself  stands 
iDdicted.  I  uke  tbia  to  be  a  rule,  that  if  he 
bad  been  indicted  tn  the  aame  indictment,  he 
might  come  in  aa  a  witneas,  •apposiuff  he 
wonbl  confeaa  bimaelf  guilty,  aa  in  air  Peter 
Craabv'a  Caae,  1  Hale'a  P.  C.  303.  It  waa 
held  m  the  Star  Chamber,  That  if  two  de- 
feadanta  be  chanred  for  a  crune,  one  aball  not 
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be  examined  against  the  other  to  convicthim 
of  an  offence,  unless  tbe  party  examined  con- 
fess himself  guilty,  and  then  be  shall  be  ad- 
mitted. 

This  will  account  for  tbe  distinction  made 
by  mv  lord  chief-justice  Hale,  mentioned  by 
Mr.  Karea ;  for  my  lord  Hale's  idea  of  it  is, 
that  no  man  can  torn  evidence  for  himself;  if 
that  is  so,  your  lordship  will  see  whether  there 
is  any  distinction  in  the  case,  when  there  ara 
two  indictments  in  the  same  case. 

This  will  come  still  stronger,  when  it  is  con- 
sidered that  the  priaoner  stands  as  an  accuser 
on  the  back  of  that  indictment  which  is  found 
against  Noads,  and  that  which  Noads  ia  by 
and  bye  to  be  tried  for.  If  be  can  give  evi- 
dence against  Murphy,  and  convict  him,  he 
will  prevent  that:  no  interest  can  be  more  im- 
medute,  than  that  he  shonld  give  evidence  to 
take  off  the  testimony  of  another  man  from 
convicting  him  of  a  capital  crime  immediately. 

The  oraer  was.  Murphy  bein^  first  indictra, 
should  be  first  tried :  your  lordship  will  observe 
who  squeaked  first  This  indictaient  against 
Murphy  waa  never  found  till  auch  time  that 
there  waa  a  charge  agamst  Noads  for  this  very 
forgery  :  and,  my  lord,  thia  objection  comes  ia 
some  measmw  stronger  by  the  evidence  of  Mr. 
£d  wards :  he  has  been  called  in  to  prove  a  kind 
of  confession  of  the  prisoner  of  this  forgery. 
Now  all  confessions  must  not  be  taken  in  part, 
but  together :  tbe  aame  evidence  proves  Noads 
also  to  have  a  hand  in  it,  because  Murphr 
confessed  he  wrote  the  body  of  it,  and  Noads 
either  the  attesUtion  or  another  name.  Aa 
objection  will  come  here  in  point  of  interest : 
Mr.  Noads  is  tbe  person  charged  in  tbe  indict- 
ment to  have  been  defrauded  by  this  Murphy  ; 
for  ao  it  has  been  opened  by  the  gentlemen  on 
tbe  part  of  tbe  prosecution:  can't  he  avail 
liimBelf  of  thia  afterwards  f  and  aa  he  is  im- 
mediately concerned  in  this  to  aave  his  own 
life,  be  will  disable  Murphy  by  bis  conviction, 
wha  ia  prosecutor  against  him  in  the  other  in- 
dictment ;  and  ander  aoch  a  bias  he  ought  not 
to  bei  received  aa  a  witness. 

The  caae  in  Hawkins,  about  a  woman  who 
had  indicted  her  son  for  fraudulently  obtaining^ 
from  her  a  note  of  100/.  intending  to  give  her 
50/.  Lord  Hardwicke  in  the  case  of  the  king 
and  Bray  mentions  that  case ;  my  lord  Hard-, 
wicke's  words  are.  That  nothing  but  that  great 
authority  could  aupportit;  but  he  uysthis 
too  in  that  case  of  the  king  and  Bray,  That 
nothing  is  more  unsettled  than  the  rule  of  evi- 
dence: tbe  determinations  often  turn  upoa 
aome  right  or  wrong  application  of  that  rule  I 
have  mentioned,  and  that  is,  the  bias  witnei 
are  under  when  they  come  to  give  evidence, 

Whether  Noads  is  not  under  such  a  bias, 
not  the  question  ;  but  whether  that  bias  U  not 
so  strong,  that  it  ia  a  material  objectton  to  his 
beinff  received  as  »  witncsa,  I  leave  to  your 
lordship* 

Mr.  Hume  CampbeW$  Reply. 

My  lord,  I  ahonld  scarce  think  U  justifiable 
S2 
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to  take  op  iny  of  ymir  brdf  bip*t  tine  to  mil* 
swer  the  oly^tions,  which  the  gentlemen,  by 
itttingf  with  so  macb  ctndour,  faave  really  ao- 
•wer^  theiDseivea,  was  it  not  that  the  present 
^ration  is'of  the  utmost  importance  to  futurity, 
in  tbe  attainment  of  the  great  ends  of  pro- 
lection  and  justice.  We  are  now  to  consider 
it  as  a  matter  of  doubt,  whether  erery  criminal 
by  turning  the  charge  againrt  bis  prosecutor, 
nay  not  erade  justice,  and  prerent  the  Court 
from  having  any  eritlence  produced  on  the 
part  of  the  crown. 

There  are  always  two  ways  in  which  ob- 
^ctions  to  evidence  are  made:  one  is  to  the 
ootopetency  of  a  witness,  which  is  a  total  re- 
jection of  his  testimony ;  and  the  other  is  to 
Iris  credit,  which  is  proper  only  lor  the  coiisi- 
dention  of  the  jury. 

In  the  present  case,  the  gentlemen  donH 
iShuse  their  objection  shouldHie  directed  at  Mr. 
Noads's  credit ;  that  would  not  answ^  their 
purpose,  because  we  can  establish  his  credit 
heyood  a  doubt  Their  attempt  therefore,  is 
totally  to  reject  his  testimony;  nothing  less 
^n  affonl  a  possibility  of  supporting  (he  schenfie 
^  turning  the  prisoner's  evidence  against  his 
prosecutor,  or  of  making  the  extraordinary 
bebavionr  of  the  two  jostiess,  to  bring  tfau 
.  JBttter  about,  of  any  effect 

I  have  watched  to  hear  if  they  oooM  pro  • 
dace  an  instance,  wherein  it  was  ever  held, 
0ist  a  pro8ecutor>  testimony  shotild  be  reject- 
ed, to  receive  that  of  m  prisoner  charged  antd 
committed  originally  upon  such  prosecutor's 
oath  ;  and  my  learned  friends  have  not  offered 
to  state  to  your  lordship  a  single  authority  for 
it:  the  authority  quoted  out  of  Hawkins  is 
itiongly  against  them :  my  lord  chief -justice 
Hale  puts  it  ri^ly ;  it  may  go  to  his  credit, 
and  may  he  weighed  by  the  jury,  but  it  never 
can  go  to  the  total  refection  of  bis  evidenee. 
There  is  no  cotour  therefore,  why  your  iord- 
•hip  should  not  bear  the  witness. 

The  neit  olye^tion  is  ▼eiy  ringnkr ;  h  is, 
fhtt  boesnse,  1^  aforged  wiA  of  a  living  man, 
Williams  has  defrauded  Noads  of  ZTl,  and 
V^ads  may  brinff  ^q  action  against  him  for 
imposing  upon  bim,  therefore  Noads  cannot  be 
•  witness  to  nrOve  Murphy  guilty  of  forging 
raatwill,  which,  wl^etber  couoterfi»t  or  genuine, 
teaves  Wr.  Noads  equally  defrauded. 

1  submit  it  to  your  lordship,  that  there  is 
not  a  sufficient  foundation  to  support  either  of 
the  objections,  which,  your  lordship  observes, 
may  be  attended  with  those  perilous  conse- 
quences whidi  I  pointed  out,  and  endeatoored 
to  prepare  the  Court  for,  in  the  openmg  of  the 

Mr.  (afterwards  L.  C.  J.)  TraiVt  JSteply. 

In  a  common  case,  I  thinks  I  should  hardly 
have  thought  it  worth  while  to  give  your  lord- 
•hip  any  trouble ;  <bnt  the  pmrat  o^ection  Is 
of  the  last  consequence  to  the  justice  of  tliis 
fcingdoro ;  for,  if  it  prevails,  it  mil  teach  every 
^nmiual  a  method  how  to  skreen  himself  from 
lhehiw,andiio  prosecDtor  wiU  ever  be  able  to 
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apprehend  a  felon,  without  nmning  the  risk  of 
putting  his  own  life  in  dang^. 

This  therefore  is  a  point  which  deserves  a 
very  serious  consideration.  Murphy,  who  ap- 
pears now  the  prisoner  on  this  present  indict- 
Rient,  was,  npon  hearing  counsel  on  both  sides, 
cnrdered  to  he  tried  first  in  ftvoor  of  Mr.  Noads. 
Now,  if  the  objection  prevails,  it  will  not  only 

S>  to  Noads,  bnt  likewise  to  Williaais  and 
arter,  who  are  both  indicted  with  Mr.  Noads 
by  the  prisoner,  and  these  are  all  the  wituessui 
who  are  capable  of  proving  the  forgery  upon 
him*;  the  consequence  then  will  be  ttat  nst 
only  the  present  prisoner  must  be  acquitted 
for  want  w  the  king's  evidence  being  h^afd, 
but  Mr.  Noads  must  be  tried  immediptely  afker, 
and  ^is  very  prisoner's  evidence  mast  he  ad- 
mitted against  him.  Your  lordship  will  eb- 
serre,  what  strange  perverted  prooeedings^bere 
would  be  upon  fiiese  occasions,  if,  where  two . 
cross  iiidictmenls  sre  depending,  one  brongfat 
by  the  prosecutor,  and  the  other  by  Ibe  crimi- 
nal himself,  it  sbovld  be  held  just  to  render  the 
prosecutor's  tesfimony  incompetent  npon  the 
first  indictment  that  comes  to  be  tried.  If  this 
be  the  ease,  Mr.  Noads  would  have  done  rigbt 
to  have  come  to  the  court,  and  desired  to  hare 
been  first  tried ;  because  then,  the  prisoner  be- 
ing set  aside  as  having  been  indicted  for  the 
same  oflfenoe,  Mr.  Noads  wonM  have  been 
elearly  acquitted,  and  upon  the  seoond  indid- 
mept,  being  clear  of  objection  by  the  acquittal, 
must  bsve  convicted  the  prisoner. 

But  to  eonsider  the  principle  of  law  opoo 
which  this  kind  of  testimony  stands.  This 
then  1  take  to  be  a  clear  maxhn  and  grnnod  of 
hiw,  and  is  universal,  that  every  man  in  this 
kingdom  is  a  competent  witness  on  an  indict- 
ment ia  behalf  of  the  crown,  unless  he  is  eoa- 
victed  or  attainted  of  some  scandalons  oflhiee. 
There  roust  be  a  conviction  before  the  vritnesi 
can  be  disqualified ;  which  proves  that  a  mere 
accusation  or  indietmentcannot  render  him  in- 
competent,  however  it  may  affect  his  credit; 
for,  m  point  of  law,  every  man  is  presumed  m- 
nocent  till  he  is  proved  gntlly :  nor  is  this  de- 
nied, hut  admitted  by  my  lord  chief  justies 
Hate,  though  what  has  been  cited  upon  tbe 
present  occteion,  is  confined  to  oases  of  csa- 
fened  accomplices  and  jomt  indictments ;  as 
to  which  his  words  are,  that  such  persons, 
though  indicted,  may  be  admitted  ns  witnesses 
if  they  confess  themselves  guilty,  hut  their  fa* 
timony  is  not  conclusive  to  the  jury  ;  Ihrtbey 
may  ats  well  consider  the  credibility  or  not  cre- 
dibility of  the  witness,  as  the  mstter  he  swean. 
And  this  is  all  the  distinction  )be  makes  even  in 
this  case,  that  though  one  be  indicted,  it  is  ntit 
an  objection  to  his  competency,  but  may  be  to 
bis  credit  Nay,  in  cases  of  treaseo,  be  is 
clear,  that  such  a  person  is  not  barely  a  compe- 
tent witness,  hut  may  h*  one  of  tbe  two  wit- 
nesses  ii9quirrd1iy  the  ststute  to  an  overt-act  of 
treason.  The  only  qoarification  to  the  rule  is 
this,  that  such  a  witness,  so  indicted,  sliouM 
confess  himself  goUtv  of  the  crime  for  wbirii 
he  stands  iodicted^  which  undotditedly  in  right; 
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ibr,  if  the  Co«rt  was  to  admit  him  a  witness  to 
pof  e  bis  owo  ioooceace,  that  would  bo  a  dear 
objectioD  to  him ;  but,  if  be  oonfessKS,  be 
comes  ool  V  to  charge  soother,  and  not  to  clear 
.  himself.  But  these  are  uot  like  the  present 
ease.    What  is  the  ease  here  ? 

Mr.  Noads  is  the  originsl  prosecutor,  and 
preferred  the  first  indictment  The  prisoner 
aflerwards  indicts  the  same  Mr.  Noads,  by  a 
separate  indictment,  for  the  same  offence. 
Mr.  Noads  does  not  come  here  to  ^ire  evidence 
tbat  he  in  coojunclion  with  the  prisoner  forged 
this  will ;  he  does  not  come  under  the  liglit  of 
an  accomplice,  but  insists  upon  bis  innocence, 
and  must  at  this  time  be  deemed  in  law  as  in- 
nocent, with  regard  to  this  fact,  as  any  man 
in  court.  This  then  is  a  material  difference 
between  joint  and  separate  indictments;  to 
which  purpose  my  lora  flale  in  that  very  book 
puts  this  case,  that  if  A,  B,  and  C,  are  sepa- 
rately indicted.  A,  one  of  the  persons  indicted, 
mav  be  et idence  for  B  and  C,  and  they  may 
botn  be  acquitted  on  bis  testimony.  Mr. 
Moads  is  indicted  in  one  separate  indictment, 
and  the  prisoner  in  another.  Can  there  be  any 
ground  to  say,  that  Mr.  Noads,  the  person 
defrauded,  and  the  first  indictor,  shall  be  no 
witness  against  the  prisoner,  for  this  reason 
only,  because  be  has  b^n  afierwards  indicted 
bjr  him?  Was  erer  a  case  like  this  before? 
That  six  weeks  after  the  prisooer  had  been 
committed  he  should  be  permitted  to  turn  ^fi- 
dence  against  Mr.  Noads,  who  was  the  only 
person  defrauded,  in  the  first  instance,  by  the 
forgery ;  who  took  him  up,  and  confronted 
bim  before  the  alderman;  who  charged  him 
u^  his  own  oath  with  this  offence  uncontra- 
dicted ;  who  caused  hi;n  to  be  committed,  who 
indicted  him?  Sbail  this  prisoner  now,  to  sa?e 
bis  own  life,  gif  c  evidence  sgainst  his  prosecu- 
tor (for  the  second  indictment  is  the  evidence  of 
the  prisoner),  to  set  aside  that  mdictroept^upon 
which  be  himself  is  to  be  tried  ?  If  this  be  the 
case,  the  Lord  have  mercy  upon  every  man 
that  attempts  to  prosecute  a  felon  for  the  sake 
of  justice!  for,  if  this  should  be  allowed,  no 
man,  except  the  prosecutor,  will  ever  be  con- 
victed. 

[Mr.  Moreton  was  going  to  enforce  what 
bad  been  said,  when  his  lordsh'^  declared  it 
^vas  unnecessary,  and  that  the  Court  yvaa 
clearlv  of  opinion,  Mr.  Noads  ought  to  be  ad- 
mitted a  witness,  and  therefore  over-ruled  the 
objections  to  his  competency.] 

T%omai  Noadi  sworn. 

Noadi.  The  prisoner  at  the  bar  was  one  of 
the  aailors  on  board  one  ef  the  Royal- Family 
privateers ;  he  came  to  me  in  the  faleginniog  of 
February  1750-1,  about  the  3d  or  4tb,  wiUi  a 
Person  by  the  name  of  John  Daunt. 

Where  did  you  live  then  ?^l  lived  then  in 
the  New-Buildings,  Coleman-street. 

What  is  your  business?— -I  act  as  a  book- 
keeper or  clerk  to  the  managers  of  the  Royal 
Familv  privateers. 

Bad  you  seen  the  prisoner  beforf  Febriiary 


irSO- 1  ?— He  has  been  freouently  atour  oflSce » 
I  was  by  when  he  received  his  own  part:  thf 
first  of  his  coming  was  to  solicit  for  20/.  be* 
fore  the  accounts  were  settled. 

Had  you  ever  seen  that  person  before,  thsl 
came  in  the  name  of  John  Daunt  P— -No,  I 
never  had. 

What  did  they  come  about  ?— The  prisoner 
brought  Daunt,  and  a  will  and  power,  and  told 
me  it  was  the  will  and  power  of  John  Wilkin? 
son.  I  knew  by  our  book  there  was  such  a 
person  on  board.  The  prisoner  toU  me  that 
baunt  kept  a  public- house  in  Lisbon,  aod  that 
he  had  freqmptly  drank  at  hi^ouse  at  Lisbon 
with  Wilkinson ;  and  said  it  was  a  bouse  that 
be  and  several  other  sailors  used  while  the 
ships  lay  there;  and  tbat  he  knew  Daunt  to 
be  a  very  honest  and  worthy  man  :  be  desired 
I  would  write  to  Mr.  Casamaijor  of  Bristol, 

(who  was  the  agent  appointed  to  pay  the  people 
or  their  services  on  board)  for  the  money  due  to 
John  Wilkinson  for  his  service  on  board  the 
Royal-Family  privateers;  J  asked  him  some 
few  questions  with  regard  to  the  ships:  both 
of  them  told  me,  tbat  John  Wilkinson  lodged 
with  John  Daunt  at  Lisbon,  at  the  time  the 
ships  were  fitting  out  for  a  secomf  cruize.  I 
asked  them,  what  was  become  of  Wilkinson, 
that  I  had  heard  nothing  of  him  for  upwards 
of  two  years.;  Murphy  replied,  he  died  on  the 
coast  of  Guiney :  I  should  otherwise  have  paid 
them  the  roooey  on  the  power  of  attorney, 
which  they  hftd  first  produced ;  but  as  I  un- 
derstood the  man  was  dead,  1  could  not  then 
pay  the  money  upon  the  power.  Murphy 
then  immediately  proposed  tu  go  to  the  Com- 
mons to  prove  the  will,  saying,  at  the  same 
time,  he  knew  very  well  how  to  go  about  it ; 
for  that  he  had  proved  the  will  of  one  Miles  - 
Masterson,  I  think  the  name  was;  he  then 
mentioned  some  proctor's  name,  I  think  it  was 
Hughes ;  1  then  told  him  he  might  as  well  go 
to  Mr.  Crespigny. 

Do  you  know  the  day  of  the  month  you  bad 
this  conversation  ? — 1  lielieve  this  was  the  9ih 
of  February.  They  were  several  times  with 
me  from  the  beginnmg  of  February  to  the  9th. 
In  the  afternoon  the  same  day  they  returned  to 
me,  and  told  roe  that  the  will  was  proved,  and 
desired  me  to  make  out  a  power  of  attorney 
for  me  to  receive  the  money  of  Mr.  Casamaijor, 
he  livinff  at  Bristol.  I  made  one  out  accord- 
ingly, Murphy  was  a  witness  to  it  (He  pro- 
duces it)  lliey  went  away  from  me,  end 
came  in  two  days  after.  I  believe  this  was 
on  Saturday,  and  they  returned  on  the  Men* 
day,  and  brought  it  re-executed  before  the  then 
lord  mayor.  I  then  wrote  to  Mr.  Casamaijor, 
and  he  remitted  me  the  money  on  the  18th  or 
19tb  of  February ;  they  both  called  again  on 
the  30th,  and  on  tbat  day  1  paid  the  money  to 
Thomas  Williams,  the  man  who  calls  himself 
John  Daunt:  I  took  a  receipt  for  if;  [He 
shewed  a  receipt]|this  is  it  Thomas  WiUiams 
signed  it  by  the  name  of  John  Daimt,  ani^ 
Murphy  was  present  at  the  time.  I  paid  down 
the  whole  money  ou  the  table,  97/.  13i.  ^4* 
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Tbey  paid  back  the  deductioDS  which  was 
•bout  40f .  for  proTlng  tb^  will ;  they  had  not 
mooey  to  pay  for  the  proving  the  will,  to  Mr. 
Crespigny's  clerk  sent  the  will  to  me,  to  take 
the  mooey  for  him. 

What  did  they  give  yoa  for  your  trouble?— 
I  believe  they  gave  me  about  a  guinea ;  it  was 
pot  more  than  S5  shilliogB,  for  the  trouble  1  had 
in  writing  letten,  paying  postage,  and  drawing 
the  letter  of  attorney. 

Who  received  the  money  of  you  ?— It  was 
TCcei?ed  by  the  person  who  went  by  the  name 
of  Daunt,  m  the  presence  of  Murphy.  Murphy 
at  that  time  desired  that  Daunt  would  give  dim 
something  for  his  trouble  in  shewing  him  the 
way  to  Doctors  Commons,  so  Daunt  gave  him 
balf  a  guinea;  Murphy  muttered  and  grum- 
bled, and  said  it  was  too  little ;  then  they  went 
out  of  the  house. 

Had  you  ever  seen  the  will  of  Wilkinson,  or 
])ower  of  attorney,  before  that  time  they  brought 
It  in  February?— No,  I  had  not. 

Who  wrote  Crespi^y  at  the  back  of  the 
will  ?— I  might  write  it  very  likely,  bat  it  is  so 
much  erased  that  I  can*t  say.  I  should  have 
in  course  sent  them  to  Mr.  Crespigny ;  I  sent 
every  body  that  came  to  have  any  thing  done 
in  bis  way  to  him ;  he  is  the  person  employed 
by  the  gentlemen  as  their  proctor. 

Have  you  seen  Wilkinson  since  that  lime? — 
I  have :  I  believe  him  to  be  the  same  that  was 
on  the  books. 

Has  there  been  any  demand  by  him  for  this 
money  since?— No,  there  has  not,  neither  by 
biro,  or  any  body  else. 

When  did  you  first  hear  that  Wilkinson  was 
living?— I  heard  it  when  the  cause  came 
on  in  chancery  about  a  year  ago,  then  he  ap- 
peared. 

Have  you  seen  him?— I  saw  him  in  this 
court  in  the  parlour  with  Mr.  Goddard,  the  ses- 
sions before  last. 

Did  you  ever  see  him  before?— I  have  seen 
bim  at  Lisbon  among  the  ships  crews,  and  I 
talked  with  him  since  about  bis  being  there, 
and  about  two  or  three  of  the  ships,  and  believe 
bim  to  be  the  man. 

How  long  was  it  after  yoa  paid  the  mooey, 
when  you  saw  him  first?— It  was  a  year 
and  a  half  after,  and  that  was  at  this  court,  as  1 
mentioned  before. 

To  which  ship  did  he  belong? — ^He  was  one 
of  the  crew  of  the  Princess  Amelia. 

Upon  your  hearing  he  was  alive,  and  you 
bRTing  paid  the  money,  what  was  the  first 
thing  you  did?— I  made  inquiry  after  this 
Daunt,  but  could  not  find  him.  I  then  began  to 
inqaire  for  Murphy ;  and  one  Carter,  who  had 
been  intimate  with  Murphy,  and  was  on  board 
the  privateers  commanded  by  commodore  Tal- 
bot, was  the  first  person  that  gave  me  any  in- 
formation of  bim :  he  at  first  thought  I  wanted 
to  arrest  him,  till  1  told  him  the  whole  affair. 
Carter  went  to  several  places  to  make  enquiry 
after  biro.  When  we  got  an  account  of  him, 
which  was  in  about  a  fortnight,  I  got  a  warrant 
iirom  Mr.  Alderman  Ironside,  and  then  I  heard 


he  was  at  Tooting;  I  got  the  warrant  backed 
by  justice  Clartie,  and  went  there,  and  found  he 
had  been  there,  but  was  gone:  then  I  heard  be 
was  at  Dulwich ;  there  I  got  the  warmt 
backed  by  another  justice,  aiKl  found  be  had 
been  at  the  Green  Man  there,  but  was  gone  a 
few  days :  I  applied  to  the  master  of  tlie  col- 
lege, and,  by  the  assistance  of  a  servant  to  that 
gentleman,  be  was  taken  at  Newington  on  that 
side  the  water.  After  he  was  taken,  I  sm- 
peared.  As  they  were  bringing  him  round  the 
comer,  the  prisoner  made  his  escape  from  the 
constable,  and  ran,  but  was  taken  again  in  a 
few  minutes  after.  We  took  him  into  a  poblie 
house  there :  he  asked  what  he  was  taken  up  for: 
I  told  him  he  might  jvell  imagine  for  what ;  I 
said  it  was  for  forging  such  a  will,  and  thsut  I 
was  very  confident  it  was  his  hand-writing;',  I 
had  compared  it  with  some  of  his.  He  took  cne 
to  one  corner  of  the  room,  and  said,  Dear  Sir, 
(lifting  up  his  hands)  do  you  think  I  had  any 
thing  to  do  with  it?  But  upon  my  telling  him 
I  was  confident  it  was  his  hand-writing,  and 
that  several  people  knew  it,  he  said  he  threw 
himself  at  my  feet,  and  hoped  I  would  not  take 
away  his  life,  or  to  that  purpose. 

What  were  his  words  as  near  as  you  can  re* 
collect  ?— He  said,  I  be^  my  life.  I  told  bim  I 
did  not  want  to  take  his  life  away,  I  only  waoted 
to  have  common  justice  done. 

Did  yoii  understand  him  to  mean  he  wrote 
the  will  and  letter  of  attorney? — 1  did  under- 
stand him  so ;  be  allowed  he  wrote  it,  but  did 
not  immediately  say  be  did. 

During  all  this  conversation  which  yon  had 
with  him,  did  you  enquire  after  John  Dauot? 
^I  asked  him,  if  it  was  not  one  Thomas  Wi|. 
liams  that  personated  John  Daunt,  because  f 
understood  firom  Carter  that  it  must  be  him  ; 
and  be  said  but  very  little  afterwards,  and  called 
for  some  water,  and  was  ready  to  faint ;  he  never 
made  me  any  answer  to  that,  whether  it  wmm 
he  or  not.  We  then  took  him  before  justice 
Clarke,  and  he  sent  him  to  Guildhall;  there  he 
was  committed  to  the  Poultry  Compter  by  Mr. 
Alderman  Cbittyi  the  sitting  alderman. 

Was  yon  by  at  his  ezaminatbn  before  the 
alderman? — I  was. 

Who  made  the  charge  against  him  ?— I  did. 

Did  yon  make  it  upon  oath  ? — I  did. 

What  was  the  charge?— It  was  with  the 
forgery  for  which  he  now  stands  indicted.  I 
had  several  opportunities  of  com|iarinff  band* 
writings  of  his  that  I  had  got  during  Uio  time 
of  my  imowiDg  it  was  a  forgery,  and  the  time  I 
took  him  up ;  and  by  several  comparisons,  I 
believe  the  whole  to  be  bis  hand-writiii^. 
When  we  bad  him  before  the  alderman,  be  was 
asked  after  Daunt ;  he  said  he  coukl  prove  he 
lived  at  Lisbon,  but  said  he  could  not  tell  where 
he  then  was  ;  afterwards  he  insisted  upoo  his 
innocency,  and  said  he  kne«r  nothing  of  the 
matter ;  be  did  own  be  met  Daunt  in  the  street, 
and  said  he  had  seen  him  at  Lisbon,  and  that 
Daunt  told  him  he  had  a  right  of  receifiogthat 
money  from  that  will. 

When  dui  yoa  prefer  a  bill  of  indidmeftt 
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afrainst  bim  P— 1  did  the  very  next  aessionSy 
which  waa  in  September. 

Were  Mr.  Wilkinson  and  Mr.  Jamea  God- 
dard  there  at  that  time  ?— They  were:  1  be- 
lieve that  to  be  Willdoson: 

Who  else  were  there?— There  were  Peter 
Edwarda  and  Anthony  IMroyer.  That  bill 
was  notfoand. 

How  long  bare  you  been  informed  that  the 
person  who  called  his  name  John  Daunt  waa 
Thoniaa  Williams  ?— Carter  would  have  it  to  be 
him ;  but  I  was  not  confident  till  I  went  ofer 
to  Ireland,  after  that  bill  was  thrown  out,  to  see 
whether  a  man,  who  I  waa  informed  was  in 
Cork  gaol,  was  the  man  that  f  paid  the  mo- 
ney to ;  I  found  him  to  be  the  same  person,  I 
remembered  him  immediately,  and  am  aure  he 
is  the  aame  man  that  I  paid  the  money  to  by 
the  name  of  John  Daunt,  who  was  recom* 
mended  to  me  by  the  prisoner  aa  an  honest 


[Cross-examination.] 

Coun.f(frthePri$.  Who  waa  you  agent 
to?— Abaiff.  I  was  agent  under  Mr.  Henry 
Casamaijor,  1  transacted  business  for  him. 

Dill  yon  know  Murphy  before  <? — I  had  seen 
hiui  friHiuently  before  he  came  with  that  per- 
son who  called  his  name  Daunt;  he  was  one 
of  the  seamen  on  board  the  Royal  Family  jpri- 
vateers  ;  he  at  last  got  to  assist  the  captain's . 
steward  as  a  kind  of  cabbin-boy. 

You  say  he  came  to  receiTe  his  own  money, 
what  was  it  ? — The  balance  of  the  account 
came  to  about  7  or  8/.  a  share  was  36/.  Ss.  Id. 
each,  and  I  believe  he  had  a  share  and  a  half. 

Did  he  produce  the  will  and  power  of  at- 
torney both  together  ?^He  did ;  1  believe  he 
took  them  out  of  the  other  man's  hand,  and 
gave  them  to  me. 

Did  you  direct  them  to  mnki  use  of  your 
name  to  Mr.  Crespigny  ?— No,  I  did  not. 

Pray  recollect  yourself,  did  you  write  that 
name  on  the  back  of  the  will  or  not?— I  might, 
but  I  don't  know ;  that  which  is  not  erased 
looks  like  my  writing. 

Do  you  know  how  it  came  to  be  scratched 
out  ?— No,  I  do  not,  nor  when  it  was  scratched 
out. 

Did  you  read  over  the  probate?— No,  I  did 
not,  I  only,  looked  to  see  whether  the  name 
John  Wilkinson  was  there. 

Is  it  not  usual  to  read  the  probate  over  ?— I 
deo't  know  that  ever  f  read  over  one  in  my  life, 
1  don't  know  that  it  is  customary. 

Is  this  the  probate  produced  nere?--^Thi5  is 
the  very  probate. 

Had  you  ever  seen  Williams  before  that  time 
be  came  with  the  prisoner,  as  yon  say,  in  the 
name  of  Daunt  ?— I  never  did,  as  1  know  of : 
the  first  time  1  saw  him  was  in  the  beginning  of 
February,  1750-1.    • 

Have  you  seen  bim  since?— I  have  several 
times ;  I  was  with  him  eight  or  ten  times  in 
Ireland. 

What  was  your  business  when  you  went  to 
Ireland  ?-^I  went  on  porpose  to  find  him  oat 


How  came  you  to  mistrust  him  being  the 
person  ?— 1  shewed  the  receipt  to  Carter,  and 
be  said  he  was  very  confident  the  name  John 
Daunt  waa  his  hand- writing. 

Have  you  no  other  witness  to  prove  that 
than  Carter  ? — No,  I  have  not. 

Did  you  make  use  of  any  threats  ? — ^No,  I 
did  not. 

Did  you  mean  the  will  and  power  was  the 
hand -writing  of  Murphy? — The  will  and 
power,  signing  and  all ;  1  mean  all  in  general. 

Did  you  think  the  name  Dinish  Collms  is  of 
a  different  writing  to  the  other  names  ? — I  think 
it  is  all  the  writing  vf  one  hand. 

What  tt  Carter  r— He  was  on  board  the 
privateers,  not  the  same  cruize,  but  the  cruize 
before. 

Did  you  shew  him  the  will  ? — I  did,  and  he 
said  the  name  John  Wilkinson  in  partic\ilar 
was  Murphy's  hand-writing. 

Thomoi  WiUiamt  sworn. 

Mr.  Hume  Campbell  to  Noadt,  Do  yon  know 
this  witness  ? 

Noads.  This  Thomas  Williams  is  the  same 
man  that  came  to  me,  and  received  the  money 
in  the  name  of  John  Daunt. 

Mr.  Hume  Camphell  to  Williams.  Do  yon 
know  Timothy  Murphy  ? 

Williamt.  I  do,  it  is  the  prisoner  at  the  bar. 

How  long  have  you  been  acquainted  with 
him  ? — Wiuiami.  I  was  acquainted  with  him 
about  a  month  or  five  weeks  before  the  begin- 
ning of  February,  1750-1.  I  met  bim  near 
Charing-Cross  in  the  street ;  we  went  to  a 
house  of  ill  fame  there ;  I  believe  the  man  of 
the  house  his  name  is  MuUings,  he  is  a  Scotch- 
man :  this  was  the  month  of  January;  he  took 
me  a*  walking  round  the  park,  and  to  several 
placea,  and  iM  me  he  had  aomething  to  relate 
to  me,  and  if  I  would  be  ruled  by  bim,  he  would 
do  for  me,  ahd  in  the  park  he  swore  me  to  se- 
crecy (not  by  book  but  by  word).  Be  firrt 
swore,  thai  I  swore ;  I  told  him,  if  it  be  any 
thing  except  robbery  or  murder,  I'd  stand  true 
to  him ;  the  next  day  in  the  morning  we  came 
to  this  Mullings's  house  again. 

Can  you  recollect  what  time  in  January 
1750-1  tbia  was  ?— It  was  about  the  latter  end 
of  January,  Then  he  said.  Come,  Williams, 
God,  I'll  do  for  you  now.  He  took  me  up 
stairs,  into  a  large  room,  and  called  for  a  bowl 
of  punch,  aayin^.  This  is  cold  weather,  we 
must  drink  something  that  will  make  us  warm  ; 
he  made  me  drink  pretty  heartily.  At  last  he 
pulled  out  a  whole  parcel  of  papers,  some  of 
them  were  prints,  some  with  stamps,  and  some 
without;  he  beffsn  to  laugh  and  smile;  be 
said,  I  told  you,  I  had  something  to  do  for  you, 
now  I'll  do  for  you,  said  he ;  there's  one  Wil- 
kinson that  belongs  to  the  Princess  Amelia 
private  ship  of  war,  that  is  dead  on  the  coast 
of  Gniney,  and  his  money  can  be  taken  by  any  . 
body ;  and  said,  I  will  go  for  it ;  said  I,  1 
donH' understand  that  way  of  getting  of  mo* 
ney ;  said  he.  Damn  it,  what  a  fool  you  are, 
not  to  consent  to  get  money  at  so  safe  a  rate^! 
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tbare  are  MTcral  of  my  aoquainfaiiee  (if  you 
were  to  know  as  well  as  ()  that  get  money 
enough  ID  fofging  aeauMD'a  wills  aod  powers, 
and  reoeivinff  wages  and  prize-money  due  to 
them  ;  and  if  you'll  be  ruled  by  roe,  you  shall 
not  want  money»  for  yon  shall  dress  like  a 
ffentlemaD,  and  wear  a  sword  ;  then  he  rubbed 
bis  handsy  and  said,  Drink  t'other  glass,  and 
go  down  and  warm  yourself  by  the  fira :  I 
f^ent  down,  and  left  him  with  pen,  Ink,  and 
paper  ;  and  in  a  short  time  after  he  called  me 
up  stairs  again,  and  tokl  me  he  bad  writings 
drawn  up,  purporting  to  be  the  will  and  power 
of  John  Wilkinson ;  be  made  them  to  me  In 
the  name  of  John  Daunt,  and  he  called  for 
a  candle,  which  was  brought  lighted ;  he 
took  a  piece  of  sealing-wax,  and  clapped  the 
seal  on  it,  before  Um  name  John  Daunt 
was  wrote ;  then  he  wrote  John  WitkioeMi, 
Thomas  Carty,  and  Diniih  Collins ;  then  lie 
put  a  seal  on  uem. 

How  many  seals  wevs  there  f— I  believe 
there  were  mora  than  one ;  there  was  oImb  to 
each  paper,  that  is,  the  will  and  the  power. 
After  be  had  sealed  them,  he  asked  for  a  pen- 
knife; I  lent  him  one ;  he  made  two  or  three 
different  pens,  and  said,  that  this  will  not 
dd  well,  to  bsTe  these  witnesses  all  of  one 
hand- writing.  The  names  Thomas  Carty 
and  Dinish  Collins  were  for  two  subscnbing 
witnesses. 

What  were  these  pens  made  for  ?— To  write 
the  names  with  difimnt  pcni^  that  they  should 
not  look  alike. 

Did  he  write  all,  both  on  the  will  and  power  f 
»-He  wrote  it  all  over,  erery  word,  both  the 
will  and  power,  and  then  took  and  sealed  them 
«p,  and  put  them  mto  his  pocket 

Did  be  say  any  thing  about  WiUdaaon  owing 
Daunt  any  money  ?— He  said  John  Wilkinson 
owed  John  Daunt  seventeen  moidores ;  these 
were  the  reasons  which  he  gave  to  me  for  my 
going  by  the  name  of  John  Daunt,  saying,  if  a 
reason  should  be  required  why  it  was  left  to  me, 
it  ahould  be  represented,  that  this  Wilkinson 
was  indebted  to  me  these  moidores.  After  this 
we  went  to  some  other  house  of  his  acquaint- 
ance, where  we  drank  that  afternoon,  and  I 
went  to  bed  pretty  merry  ^  the  next  morning 
early  he  came  and  called  me  out  of  bed,  and 
desired  me  to  come  along  with  him  to  the  house 
of  Thomas  Noads  in  C<»Teman-stre?t.  I  said,  I 
liad  not  got  my  breakfast.  He  said,  Come 
along;  what  a  blockhead  you  are!  we  will 
g^  a  pint  of  purl,  and  go  about  our  business : 
then  he  burned  me  out.  After  we  had  had  a 
draught  of  puri  at  the  Castle  and  Horse-Shoe, 
Chariog.Cross,  we  took  boat  at  Whitehall, 
atoirs,  we  landed  at  tbe  Old  Swan,  and  went  to 
the  house  of  Mr.  Noads;  there  tbe^soner 
introduced  me  by  tbe  name  of  John  Daunt, 
and  said  1  waa  a  Tery  honest  man,  and  that  he 
had  known  me  a  great  while  to  keep  a  house  at 
Lisbon,  and  that  he  had  drank  at  my  house 
seteral  times  in  company  with  John  Wilkin- 
aon ;  then  he  produced  this  forged  will  and 
powefj  and  desired  he*d  pay  the  money  due 


to  John  WlUdnaoni  for  his  ser? iees  on  board 
the  Princess  Amelia,  a  private  ship  of  war,  ts 
me,  in  the  name  of  John  Daunt  Mr.  Nosdi 
and  he  talked  a  little  while  together ;  he  told 
,  the  prisoner,  I  beliefe  1  can't  pay  it  opou  this 
""hisWilkii 


ad  proT 
When 


power ;  then  the  prisoner  said,  Th 
IS  dead. .  How  long  has  he  been  deed?  said 
the  other:  said  Murphy,  I  believe  be  bat 
been  dead  two  years,  he  died  upon  the  cosst  of 
Guiney :  then  Murphy  propoMd  to  go  to  tbe 
Commons  (I  think  he  said  to  a  nrodor)  to 
prove  the  vnll ;  but  Mr.  Noads  tokl  bin  to^ 
to  Mr.  Crespigny  to  do  it ;  we  went,  and  oa 
oar  way  thither  I  stopped,  and  said,  Mqipby, 
I  don't  understand  what  you  are  ajbout,  I  be- 
lieve you  an  going  to  pky  the  rogue  with  sie, 
rilnotgoasteufanher;  Til  return  back  baek, 
and  trilMr.  Noads  my  name  ia  not  Daost; 
rU  divulge  the  whole  affair  to  him.  Widi 
that  he  swoee  vehemently,  and  took  up  a  greet 
stick,  and  said,  he'd  dash  my  brains  oot,  or 
have  me  harped,  if  I  did  not  go  that  minate, 

'  prove  the  will  in  the  Commons, 
here  were  you  when  yon  bad  this  cosrer* 
nf— H  was  in  a  liUle  alley  not  fitf  fren 
Coleoum-street. 

Did  yon  goP— By  the  fright  I  went  aloog 
with  him,  and  by  his  desire  and  directioas, 
and  time  in  his  prsaenoe  I  proved  tbe  will. 

To  what  proctor  did  you  go  P^-To  Mr. 
Crespigny  ;  there  the  will  waa  prodooed  and 
proved. 

Look  at  this  paper,  do  you  know  it?— That 
b  the  w%ry  will;  tbe  hand- writing  ia  Miir« 
pby's ;  if  I  was  to  die  this  minute,  I  sod  tore 
no  man  wrote  it  but  be ;  here  are  the  aaioefl,  I 
saw  ihem  wrote ;  he  wrote  this  name  John 
Wilkinaon,  with  a  fine  pen,  which  he  made 
with  my  knife ;  he  wrfttealso  the  other  oaisee, 
Thomas  Carty  and  Dinish  Collins,  and  I  am 
s&re  1  saw  him  have  auch  a  seal  in  his  pooket 
as  is  here  put  on  the  wax. 

What  did  you  do  after  the  will  waa  prov. 
ed7— Then  he  came  back  to  Mr.  Noads'i 
house,  and  told  him,  the  will  was  proved  at  the 
Commons. 

Who  told  him  so?— Murphy  did;  thee  there 
was  a  letter  of  attorney  made  by  Marphj 'f 
desire,  for  Mr.  Noads  to  have  power  to  receiw 
the  money  of  Mr.  Casamaijor,  who  be  told  in 
was  in  Bristol  at  that  time. 

Who  si^ed  that  power  ?— I  did,  and  Mar- 
phy  was  the  only  subscribing  wiinees  to  it; 
tlien  we  took  it  along  with  us,  (this  wu  I  be- 
lieve on  Saturday  afternoon)  and  on  tbe  Mos- 
day  be  called  me  very  early,  and  by  bisdenrti 
I  went  along  with  him  to  my  lord-mayor*a  of- 
fice, and  there  I  think  this  letter  of  attorney  wtf 
re-ezecuted ;  then  we  went  again  to  Mr.  Noadi  a 
house,  aod  gave  him  the  power  of  attorney, 
to  receive  tbe  money  of  Mr.  Casamaijor ;  in«« 
we  went  away,  and  went  again  two  or  three 
times  between  th^  and  the  19tb  or  SOth  « 
February :  on  one  of  them  days  we  receif ed 
the  money,  he  said,  he  had  from  Mr.  Cag- 
maijor,  and  then  he  paid  me  37'.  lila-  ^}^^ 
abouts,  in  the  name  of  John  Daunt,  in  the 
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presence  of  Murphy,  and  took  a  receipt  for  the 
money,  sigrnedby  me ;  I  wrote  John  Dannt ; 
if  yon'U  pieaBe  to  look,  youMl  eee  a  tort  of  a 
boggte,  there  m  a  letter  not  made  right ;  in* 
stead  of  the  tetter  a,  I  was  goioflf  to  write  e, 
and  was  forced  to  make  it  an  a  afterwards ;  I 
did  not  know  how  to  write  Daunt  cleverly. 
[His  lordflliip,  jury,  and  counsel,  looked  at  it, 
and  it  appeaitid  as  he  said.]  Murphy  said  to 
Mr.  N^ads,  I  htfve  taken  a  dama'd  deal  of 
trouble,  be  ought  to  give  me  aometfaieg  for  my 
trouble  (we  bad  made  that  bargain  before  we 
came  there,  that  I  was  to  give  him  half  a  gui- 
nea in  Ihe  presence  of  Mr.  Noads,  to  induce 
Mr.  Noads  to  believe  he  was  only  to  have  that 
for  bis  trouble).  I  gave  him  half  a  guinea  in 
Mr.  Noads's  house,  then  we  went  away,  and 
at  a  Ihtie  distance  he  said  to  me,  Don't  you  re- 
member you  are  to  give  me  two  guineas  for 
ray  trouble  in  making  the  writings,  over  and 
above  the  half  of  the  money  ?  I  was  very 
much  disheartened,  and  said,  Murphy,  I'll  go 
back,  apd  give  bim  the  money  back,  saying, 
It  is  a  very  unjust  thing,  I  will  not  carry  U 
any  farther;  be  swore  damnation  to  his  soul, 
if  1  should  go  a  step  farther,  he*d  give  a  jud^e 
or  jury  no  trouble,  but  beM  dash  my  brains 
out  if  I  did  not  go  forward,  and  had  a  great 
stick  in  his  hand  at  the  time,  he  pushed  me 
along  before  him ;  I  was  afraid  of  my  life, 
for  he  threatened  me  both  one  way  and  tV)ther, 
ieilher  to  kill  me  or  get  me  hanged :  then  I 
aaid,  Take  all  the  money,  and  gave  it  him  all 
io  his  hand,  I'll  have  nothing  to  do  with  it : 
be  answered  to  that.  No,  no,l  have  revealed 
all  my  secrets  to  you,  and  now  you  are  going 
to  have  me  banged ;   he  said,  I'll  take  two 

Eineas«  and  half  the  whole  money ;  which 
did,  and  gfave  me  the  remainder  of  it 

When  was  the  first  time  you  saw  Mr. 
KoadsP-^l  never  saw  him  till  f  went-witfa  the 
prisoner  to  his  house,  nor  never  saw  Wilkin- 
ftOB,  or  knew  that  there  was  such  a  man  living. 

When  did  you  hear  Wilkinson  was  alive  ? — 
I  never  heard  it  'till  Mr.  l4oads  .came  to  me 
hi  Cork  in  Ireland,  where  I  was  a  prisoner  for 
debt.  ^ 

Had  you  seen  Mr.  Noads  between  the  time 
yon  took  the  money  and  the  time  you  saw  him 
u  Cork?— No,  I  never  did. 

Cross-examinatioQ. 

Cottfi.ybr  iheTrii,  How  much  punch  might 
you  drink  at  the  house  near  Charing  Cross, 
when  you  say  this  will  was  made  ? — William. 
I  believe  we  drank  about  three  shillings-worth. 

Did  you  call  for  a  second  bowl  ?— No,  we 
did  not. 

What  had  you  been  drinking  before?— We 
bad  been  drinking  a  dram  each,  and  a  pint  of 
purl. 

Then  you  was  a  little  in  liqhor,  was  yon  not  ? 
—I  was  tolerably  warm. 

Was  there  m  fire  above  atairs?— No,  there 
was  not. 

What  time  of  the  day  was  it  that  you  was 
there  ?— It  was  in  the  morning. 
8 


Did  dther  of  you  smoke  tobacco  ?«*No,  w» 
neither  of  us  did. 

What  did  you  do  with  your  candle  then?.^ 
That  was  brought  up  by  the  prisoner's  desire, 
after  he  had  drawn  the  writings  op. 

How  long  had  yoo  been  in  the  house  before 
the  candle  was  brought  you  ? — ^We  ought  haye 
been  in  the  house  two  hours  before  the  maid 
brought  it  up. 

How  long  had  yoo  been  io  the  house  In  all  P 
— I  believe  we  might  have  been  in  the  honoa 
two  hours  and  a  half  in  all. 

How  long  was  yoa  ia  the  house  before  yon 
went  above  stairs  ^— It  might  be  above  half  aa 
hour  before  I  went  up,  which  was  when  ht 
called  me. 

When  did  you  hear  the  name  of  John  Dawil 
ftrat  ?— I  never  heard  it  before  that  day. 

Where  did  he  get  the  wax?->He  had  wax 
in  his  pooket,  and  I  believe  a  seal  too. 

Did  you  see  him  put  the  seal  to  the  was  ?— 
I  did,  he  pat  it  to  one  of  them  before  he  wrota 
the  name. 

Did  he  to  the  etfier,  do  yon  remember  ?««- 
I  can't  say,  whether  he  wrote  the  other  first  or 
not. 

WbiOh  dkl  he  eeal  before  he  wrote  the  aaae  ? 
— *It  was  the  will. 

What  sort  of  a  table  were  they  vrroteupoa  f 
—It  was  a  table  big  enough  for  half  a  doaea 
men  to  dine  at. 

Dul  you  see  him  write  all  the  will  ?— I  saw 
him  write  part  of  it,  that  is  the  latter  end,  that 
is  part  of  one  side,  where  the  witnesses  are; 
he  had  not  finished  it  when  he  called  me  up. 

Had  he  ink  of  his  own,  or  was  there  any 
other  that  he  made  pse  of  ?— There  was  a 
pewter  ink-stand  in  the  room. 

Are  you  sure  you  saw  him  write  the  same 
to  the  will  ?— I  saw  him  write  them  three  same 
names  on  it 

Was  there  but  one  Ink-stand?— No,  there 
was  but  one  dish  with  ink. 
.    Were  these  three  naoies  wrote  with  the  mum 
ink  ?— They  were,  but  with  dilforent  pens. 

How  long  do  you  think  you  might  be  abof» 
stairs?- We  might  be  thereabout  an  hour. 

Where  did  you  bestow  your  time  the  other 
part  of  the  day?— We  went  and  walked,  and 
smoked,  and  drank  mosUy,  for  it  was  very  col4 
weather. 

Then  yon  must  go  near  being  fuddled,  waa 
you  not?— I  went  to  bed  brave  and  beavy^  I 
know. 

Wtiere  did  you  live  then?— I  lodged  near 
Mr.  Manning's  at  Cbaring-cross,  at  the  Thistla 
and  Crown:  Bob  Carter  lodged  over-against 
me. 

You  say  you  never  saw  Mr.  Noads  till  that 
time  the  prisoner  and  you  went  to  bis  house 
the  beginning  of  February  1750-1 ;  recollect 
yourself  whether  you  had  not  seen  bim  beforef 
— I  had  not. 

Did  not  he  once  lend  yon  halfa-crown  on 
your  Chatham-chest  ticket?— No,  he  never 
lent  me  any  thing. 

Do  you  know  one  Blargaret  Williams  ?— I 
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lodged  at  ber  hoose  MTenl  niebta ;  bat  my 
proper  place  of  lod^ng  was  at  filr.  Fox,  oa  the 
back  of  the  Hay  market. 

Did  you  ever  pawo^our  Chatham  ticket  ? — 
No,  I  Defer  did ;  1  might,  but  I  don't  remem- 
ber 1  did ;  I  am  almost  sure  I  never  did ;  it  ii 
a  4/.  ticket,  that  ii,  4/.  a  year  for  my  life. 

Upon  your  oath,  did  you,  or  did  you  not 
borrow  money  on  your  ticket  of  Mr.  Noads? — 
Upon  my  oath,  I  never  did,  nor  never  let  it  go 
out  of  my  possession  to  any  body. 

In  your  way  going  along,  you  say  your  con- 
science seized  you,  and  you  told  the  prisoner 
you  would  not  go  a  step  &rtber ;  was  that  the 
first  remorse  you  felt? — ^No,  I  had  a  remorse 
of  conscience  that  morning,  when  he  desired 
me  to  go. 

Did  you  believe  he  would  be  as  good  as  bis 
word,  when  he  said  he'd  knock  your  brains 
out,  and  threatened  yon? — I  did  by  his  coun- 
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,  Was  he  with  you  all  the  time  yoa  was  prov- 
ingthe  will?— He  was. 

]>id  not  you  go  into  a  particalar  offioe  to 
prove  it  by  yourself  ?-— No. 

Were  there  any  threats  made  use  of  in 
Doctora'  Commons  ?--No,  there  were  not. 

Was  you  under  any  surprize  when  you  was 
there? — I  was  under  much  fear. 

How  many  people  were  there  in  the  room? 
^-There  was  but  one  gentleman  there. 

Why  did  you  not  tell  the  gentleman  the 
affair,  that  he  might  assist  you? — 1  was 
■hocked  so,  that  1  did  not  know  what  I  had 
best  to  do. 

Did  you  swear  there  that  your  name  was 
John  Dsunt  ?— I  did,  by  the  prisoner's  direc- 
tions and  desire.* 

Was  any  body  with  you  and  Murphy,  when 
you  were  with  Mr.  Noads?— *There  was  net  a 
soul  with  us. 

Why  did  not  you  tell  Mr.  Noads  that  it  was 
a  forgery  ?— I  did  not  indeed ;  I  did  not  know 
what  to  do,  1  was  so  confounded. 

Who  wrote  the  word  *  Extor,'  after  the  name 
John  Daunt,  on  the  receipt  ?— I  wrote  th^  name 
John  Daunt,  but  I  don't  know  who  wrote  the 
word  •  Eztor,'  either  Murphy  or  Noads. 

Coun.  for  the  Crown.  iVhich  do  you  believe 
wrote  it  ?—irA//iaiR«.   1  believe  Murphy  did. 

Coun.for  the  Fri$^  Whether  your  remorse 
and  threatening  to  go  back  again  was  not  be- 
cause he  demanded  two  guineas  of  you? 

Williams,    No,  it  was  not. 

Did  he  demand  two  guineas  of  you  bdfore, 
or  afler  you  said  you'd  go  back?^l  told  him 
I'd  go  back,  and  return  the  money,  before  he 
denumded  the  two  guineas,  and  after  too. 

How  \onq  did  you  sUy  in  England  after  this 
transaction?— But  a  very  little  time,  about  a 
fortnight ;  I  was  obliged  to  go  down  to  Chat- 
bam  to  receive  my  pension-money  that  was 
due  to  me  there. 


In  this  great  remorse  of  consdelice  that  yoa 
had  before  and  after  you  had  received  the  mo- 
ney, how  came  you  to  remain  a  fortnight  out 
of  the  power  of  Murphy,  and  did  not  make  a 
discovery  of  it  ? — I  was  afraid  to  go  abottt  i( 
myself,  and  I  had  no  opportunity  to  do  it  till 
Mr.  Noads  came  to  me  in  gaol  in  IrelsDd ;  1 
thought  the  very  stones  would  fly  in  my  face 
about  it,  and  be  hunted  me  out  of  the  way  u 
fast  as  he  could. 

Q.  from  his  Lordship.  Why  did  not  you 
open  the  afiair  before  my  lord-mayor? 

Williams.  I  had  not  the  sense  to  do  it ;  1 
was  directed  and  led  like  a  child  by  him,  as  he 
pleased. 

[The  Receipt  read  to  this  purport.] 

"  Received  the  SOth  of  February  1750-1,  of 
Thomas  Noads,  37/.  Ifts.  6d,  being  so  much  he 
received  of  Mr.  Casamaijor,  per  probate  of  the 
will  of  John  Wilkinson,  in  full  balance  of  his 
account. 
John  Dadnt,  Extor.*' 
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.  *  See  the^  admission  of  this  evidence  cited 
arguendo  by  Nares  in  the  Case  of  Elizabeth 
Caniuogy  p.  454|  of  the  present  Volume. 


Coun.  for  the  Pris,  to  Noads.  Wbo  added 
the  word  « Extor'  to  the  receipt,  after  the  nans 
John  Daunt? 

Noads. .  1  did. 

Pris.  I  desire  Mr.  Noads  may  be  put  oot, 
while  I  ask  Williams  a  question  or  two.  [It 
was  granted,  and  he  went  out.] 

Pris.  How  came  Williams  to  be  so  perfect 
as  to  the  day  of  the  month  that  he  meotioDs  of 
the  money  being  naid?  Whether  the  papers 
were  not  shewn  to  him  by  Noads  since?— ff^i/* 
Uams,  No,  they  never  were  since  I  came  to 
England  ;  I  have  not  seen  one  of  them  till  I 
saw  them  now,  nor  Mr.  Noads  never  told  me 
what  day  of  the  month  the  money  was  paid. 

Whether  that  witness  ever  went  to  Mr.  Noadi 
with  Mrs.  Williams?— No,  I  never  did. 

Whether  he  ever  heard  Margaret  Williams 
say  her  dependence  was  upon  Mr.  Noads.'— I 
heard  her  say  there  was  some  ptize-mooey 
due  to  her. 

Did  you  ever  hear  her  mention  one  Jones?— 
I  don't  know  that  ever  I  heard  her  mentioo  the 
name  of  Jones. 

Did  not  he  borrow  money  on  your  ticket? 
Where  did  you  get  the  money  you  paid  her?— 
1  pawned  my  watch  in  St  Martin's-lane. 

Where  did  he  and  I  agree  upon  thiB?-~At 
Mac  Mullins's,  a  bawdy-house. 

Did  I  pay  for  the  punch  there  ?— No,  tbs 
prisoner  took  care  of  that,  he  made  me  pay. 

Where  did  he  get  the  money  ?— The 
prisoner  found  rogueish  money  for  me. 

Noads  called  in. 

Coun.  for  the  Pris.  to  Noads.  Whether  or  os 
you  shewed  either  the  power  of  attorney  ^ 
will  of  Wilkinson  to  Williams  since  he  cametik 
England  ?-'' Noads.  No,  I  have  not. 

Whether  ur  no  you  told  him  the  month  in 
which  you  paid  the  money  to  him  ?-<-l  shewed 
it  him  m  Ireland* 


t«I] 


Jbr^Fd(my  and  Forgery^ 


A.  D.  17^S. 


[72« 


ber  voQ 
EoiflaiHl  ?— No,  I  have  not. 

Did  ever  TbomM  Williams  coroe  to  your 
house  aloDg^  with  one  Mr9.  Williams  ?— No, 
never. 

Pritontr.  Do  you  know  Mrs.  Wiiliaihs  ? — 
Noadt,  8he  came  to  me  two  or  three  times, 
and  told  me  the  prisoner  had  robbed  her  of  her 
prize- mouey. 

When  did  you  see  her  last  f — I  belie? e  I  saw' 
her  in  the.cofirt-yard  this  morning'. 

Coun,/or  the  Fris,  Do  you  know  where  she 
is  DOW  f-^Noadi,    No,  I  don't  know  that 

Prtf.  Was  not  this  Mrs.  Williams  at  your 
house  in  Bell  AWeyf-^Noads.  She  never  was, 
to  my  knowledge. 

Mr.  Alderman  Cockayne  sworn. 

[He  is  shewed  a  letter  of  attorney  made  to 
Mr.  Noads.] 

Mr.  Alderman  Cockayne.  This  was  re-exe- 
cuted before  me ;  here  is  the  name  Timothy 
Murphy,  a  witness ;  1  believe  the  prisoner  is 
'the  man  that  wrote  it.  [ft  is  read  to  this  pur- 
port:] 

**  Know  all  men,  hy  these  presents,  that  I 
John  Daunt,  executor  of  John  Wilkinson,  de- 
ceased, lato  of  the  Princess  Amelia  privateer, 
for  certain  good  causes  and  considerations  me 
hereunto  moving,  have,  and  do  hereby  name, 
make,  and  in  my  stead  and  pbce,  put  and  con- 
stitute Thomas  Noads  of  London,  gentleman, 
my  true  and  lawful  attorney,  revocable,  for  me, 
in  imy  name,  and  to  my  use,  to  ask,  claim,  de- 
mand, recover,  take,  and  receive  of  and  from 
the  agent  for  the  Royal  Family  privateers,  or 
whom  else  it  may  concern^,*  all  and  singular 
such  salary,  wages,  tickets,  bounty- money, 
prize- money,  short- allowance-money,  smart- 
money,  pensions,  and  all  other  sum  and  sums 
of  money  whatsoever,  as  now  is,  or  at  any  time 
or  times  hereafter  shall  be  due,  payable,  and 
belonging  unto  me,  for  mj^  own,  or  any  other 
person's  service,  or  otherwise,  in  any  of  bis  ma- 
jesty's ships,  frigates,  or  vessels,  or  any  mer- 
chant-ship, or  ships;  and  also  of  all. other 
person  or  persons  whatsoever,  all  and  singular 
such  other  sum  and  sums  of  money,  salary, 
wages,  goods,  wares  and  merchandize,  freight, 

Srofits,  rents,  and  arrears  of  rent,  debts,  dues, 
uties,  claims,  and  demands  whatsoever,  which 
DOW  is,  or  at  any  time  or  limes  hereafter  shall 
be  due,  owing,  payable,  and  belonging  unto  me 
by  any  ways  or  means,  right  or  tit^  whatso- 
ever or  howsoever ;  giving,  and  hereby  grant- 
ing unto  my  'said  attorney,  his  substitutes  and 
assigns,  all  my  authority  and  lawful  power  in 
the  premises,  tor  receiving,  recovering,  oblain- 
kg,  compounding  and  discharging  the  same, 
as  fully  and  effectually  as  I  myself  might  or 
could  do,  being  personally  present,  and  ac- 
quittaooea,  releasea,  or  any  other  discharges  in 
my  name,  .to  make,  seal  and  deliver ;  and  one 
altorney,  or  more,  to  make,  substitute,  and  at 
pleasure  to  revoke;  ratifying,  and  hereby 
eonfirnsin^  all  and  whatsoever  my  said  at- 
torney, his  substitutes  and  atiignsy  or  any  of 
VOJU  XIX, 


them,  shall  lawfully  do,  or  cause  to  be  done  in 
and  about  the  jiremisses  by  virtue  of  these 
presents.  In  witness  whereof  I  have  hereunto 
set  my  hand  and  seal,  the  9th  day  of  February, 
in  the  33d  year  of  the  reign  of  our  sovereign 
lord  George  the  second,  by  the  grace  of  God, 
of  Great  Britain,  Fri^uce,  and  Ireland,  king, 
defender  of  the  faith,  and  in  the  year  of  onr 
Lord  1751." 

JoBN  Daumt.  + 
"  Sealed  and  delivered  (being 
first  duly  stamped)  in  the 
presence  of       Timothy  MimpBr.'' 
**  London,  re-eieeuted  the  11th  day  of  F«* 
bruary,  1750,  before  me, 

. "  F.  CocKATKB,  Mayor." 

Anthony  Devoyer  sworn. 

Anthony  Devoyer.  I  am  clerk  to  Mr.  Crefl'< 
pigny  the  proctor;  in  February  1750-1,  I 
don't  remember  the  persons,  but  there  were 
two  men  applied  to  me  in  the  absence  of  Mr. 
Crespigny,  to  prove  a  will  of  J.  Wilkinson. 

What  was  the  executor's  name  ?— It  was 
John  Daunt ;  the  person  pretending  to  be  so 
was  one  of  the  two  that  desired  me  to  get  a 
probate  of  the  will.  We  always  do  enquire 
where  the  testator  died,  and  when,  and  we 
write  that  under  the  jurat,'  that  it  should  be 
passed  to  the  seal.  The  description  of  the  tes- 
tator was,  that  he  was  a  batohelor,  and  be- 
longed to  some  ship,  I  don't  remember  the 
name  ;  that  he  died  on  the  coast  of  Guiney, 
within  the  time  there  limited.  [He  is  shewn 
the  will.]  This  is  my  hand-wcitiqg  on  it,  and 
this  is  the  very  will  brought  to  me  at  that 
time ;  I  attended  the  persop  who  called  his 
name  John  Daunt  before  the  surrogate,  who 
subscribed  his  name. 

Washesworn?— He  was,  I  think,  in  my 
presence,  as  executor  to  the  will,  as  is  usual  on 
such  occasions,  and  upon  that  the  probato  waa 
put  under  seal  afterwards,  which  ia  now 
upon  it. 

Cross-examination. 

Coun.for  the  Pris,  You  say,  you  can't 
swear  to  the  persons  of  the  two  men  that  camef 
— Devoyer,  No,  Sir,  I  cannot. 

Coun.  for  the  Crown.  Can  you  recoiled 
what  passed  at  the  Compter,  when  you  saw 
the  prisoner  there  f^Devoyer.  I  was  at  the 
Compter ;  the  prisoner  therAild  me  he  remem« 
bered  me ;  he  there  told  me,  while  I  was  gone 
to  get  the  executor  sworn,  be  was  kconveiaatioB 
with  Mr.  Creapigny. 

Did  he  mention  any  thrag  of  his  being  the 
person  that  came  along  with  the  pretended  exe- 
cutor ? — Yes,  Sir,  he  did. 

Coun, for  the  Pris,  When  was  thb  convert 
satioii  ?— DezKiyer.  This  waa  the  day  that  the 
fir^t  hill  was  thrown  out.  , 

When  you  carried  Daunt  in  to  be  swore,  did 
that  other  person  go  with  you  into  the  room  f— 
i  believe  we  left  him  in  the  office. 

TAomas  Dyer  sworn.  , 

Dyer.  I  was  constable.    Mr.  NoadaappKed 
3A 
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fo  me  to  teke  the  priMner  at  Newioflrtoa  on  the 
ether  side  the  watery  I  was  at  niy  house  o?er- 
Mfiffat  the  fitack  Prince,  and  Mr.  Noads  was  at 
the  Black  Prince, and  ooe  Frith  hronght  methe 
,  warrant.  On  the  Saturday  morning  Morphy 
had  been  with  aie  to  justice  Hammond  to  as- 
aist  me  with  a  prisoner;  I  promised  to  pay 
him ;  hecame  on  the  Monday  rooming  for  his 
money ;  I  said,  Til  pa^  you  presently,  but  I 
hare  grot  a  waiVBBt  against  you:  he  said.  For 
wjbat .'  and  wanted  to  see  the  warrant :  I  told 
him,  I  wonid  not  shew  it  him.  The  other  man 
^Frith)  said,  it  was  for  fbivery,  and  asked  him 
if  he  knew  Mr.  Noads;  he  said,  Yes.  This 
wag  as  we  .were  going  along:  he  desired  to 
walk  by  my  sid^.  FVith,  at'  the  same  time, 
went  out  to  fetch  Mr.  Noads  from  the  Black 
Prince ;  the  prisoner  turned  on  his  heel  and 
ran  away,  and  kept  calling  out,  A  poor  debtor ! 
A  poor  debtor !  f  ran  after  him,  and  called, 
Stc^  thief !  knock  him  down. 

Was  Mr.  Noads  in  sight  when  he  turned  to 
run  away  ? — I  cannot  say  whether  he  was  or 
not ;  but  if  he  was  at  the  Black  Prince  door, 
the  prisoner  might  see  him  very  well. 

How  far  did  he  run  ?»He  ran  mto  a  brick- 
field ;  there  we  took  him  again,  and  we  car- 
ried him  to  the  Black  Prince  i  then  I  went  to 
get  my  breakfast  till  they  were  ready  to  go  ^ 
then  we  took  him  before  'squire  Clarke,  and 
from  thence  to  alderman  Chitty.  I  delivered 
him  up  to  Mr.  Ward  on  London-bridge  as  we 
were  gobg,  aid  went  with  him  before  the  al- 
deirman  as  an  assistant;  then  the  prisoner 
was  charged  bv  MnTioads  for  forging  a  sea- 
man's win ;  the  prisoner  said,  he  knew  no- 
thing of  it. 

Da  you  recollect  he  said  any  thing  about 
half  a  guinea?— Yes  ;  he  said  be  bad  half  a 
guinea  for  signing  a  letter  of  attorney. 

Croaa-emmioatwn. 

Caunulfor  the  Prisoner.  Had  te  been  told 
what  he  was  taken  for,  before  he  ran  away  ?— 
Djfer.   He  had.  ^ 

^  fle  soon  stopped,  1  soppow,  did  he  not  ?— 
He  stopped  when  he  could  ran  no  fiuiher ; 
there  was  one  Fielder  went  to  stop  him,  and  he 
m  against  him  to  knock  him  down,  and  turned 
faim  round. 

Cwmeifor  the  Cr$mn.  When  he  stopped, 
M  he  surrender ;  or  what  dkl  he  do  ^^Jjyer. 
No.  he  then  took  up  a  brickbat,  and  swore  he'd 
nil  the  first  nmn  that  opposed  him. 

John  Frith  sworn. 

SHth.  I  am  servant  to  the  master  of  DnI- 
wicb  college ;  I  was  appKed  to  by  Mr.  Noads 
to  endeavour  to  discover  and  take  up  Timothy 
Murphy,  the  prisoner  at  the  bar;  and  was  by 
when  the  constoble,  Mr.  Dyer,  took  him  at 
riewrogton. 

Was  Mr.  Noads  by  at  the  time  f— No,  he 
was  not;  the  prisoner  asked,  what  he  was 
token  lip  for f  Mr.  Dyer  would  not  tell  him: 
he  said,  Pray  gentlemen,  what  am  I  taken  up 
Arf.  I  imkn  to  knows  th«i  lekl  I,  if  you 
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must  know,  it  is  for  forgery ;  said  he,  Upon 
what  account?  I  said,  I  can't  tell,  but  1  Ml  g« 
to  a  gentleman  hard  by,  and  he'll  tdl  ysu. 
Then  I  went  for  Mr.  Noads ;  and  when  1  wis 
at  a  little  distance,  1>  heard  the  cotistaUe  call 
out,  Stop  thief!  then  I  turned  again,  but  1  wu 
too  far  behind  ;  he  was  token  and  secured  be* 
fore  I  came  up. 

How  far  whs  yon  from  the  place  where  Mr. 
Noads  was,  when  he  ran  away  ? — I  was  absot 
SOOyards from  him. 

Where  vras  Mr.  Noads  when  you  hearil  the 
cry,  Stop  thief?— He  vras  at  the  Black  Prises. 

Was  he  within  or  out  of  the  house? — I  can't 
tell  which. 

Did  he  attempt  to  break  avray  till  you  bad 
informed  him  it  was  for  a  forgery  ?-*No,  he 
did  not. 

Mr.  Woodman  sworn. 

Woodman,  I  am  keeper  of  the  Ponltrv 
Compter.  [He  is  shewed  a  commitment]  I 
rememb^  this  being  brought  to  me  with  the 
prisoner  on  the  37th  of  July  last,  the  day  it 
bears  date,  to  the  Poultry  Compter. 

What  is  he  charged  with  m  that  oommit- 
ment  ? — ^He  is  charged  before  alderman  Cbittj, 
by  the  oath  of  Thomas  Noads,  upon  a  riolent 
•  suspicion  of  being  concerned  with  one  Joba 
.  Daunt,  not  yet  token,  in  publishing  and  utter- 
ing a  false,  forged,  and  counterfeit  will.  It  is 
signed,  Thomas  Chitty. 

Mr.  Hume  Campbell.  My  lord,  in  the 
general  course  ot  business,  witoesses  art 
nut  produced  to  support  the  character  of 
a  prosecutor,  unless  his  character  is  impeacb- 
ed  either,  by  evidence  or  the  nature  of  the 
transaction  itself;  in  the  present  instance, 
the  gentlemen  have  taken  an  objection  to  Mr. 
Noad's  com[ietency  as  a  witoess ;  it  has  been, 
with  great  justice,  over-ruled  in  that  respect, 
but  left  to  operate  on  his  character  with  the 
jury  :  the  indictment  against  him  has  been 
read  in  evidence :  it  is  an  indictment  against 
him,  together  with  the  other  witness  to  Ibe 
foot,  aud  upon  the  back  of  it  stand  Mr.  God- 
dard  and  two  or  three  more.  This  being  ad- 
mitted evidence  against  his  character,  we  are 
proper  to  produce  evidence  in  support  of  Mr. 
Noads's  character,  and  I  hope  your  lordsbip 
will  be  of  opinion  we  are  regular  m  so  doing. 

Lord  Chief  Baron.  You  have  a  right  to  it 
under  the  circumstances  of  this  i 


2b  the  Character  <f  Thaman  Noadt. 
JSficholas  Magens^  esq.  sworn. 

Mr.  Magem.  I  have  known  Thomas  Noadf 
ever  since  he  came  to  London,  which  >*  '^'^ 
seven  or  eiglit  years  :  it  was  about  the  begin- 
ning of  the  breaking-ont  of  the  Spanish  war. 

What  is  his  greoeral  character?—!  have  al- 
ways known  him  for  a  very  diligent,  saber, 
promising  young  man  ;  I  have  all  the  reasan 
in  the  world  to  believe  him  aO|  ami  don't  doubt 
his  iDtegrity  intke  leasi 
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Cron««xa«iiiied. 
Ommeljmr  the  Priaaner.   Do  yon  think  he 
woold  not  say  what  is  fabe  to  save  bis  own 
life  ? — Magens,  1  can't  answer  to  that 

Jama  Larccie^  esq.  awoni, 
BIr.  Laroche.  This  is  the  second  time  1  ha?e 
come  from  Bristol  to  London  to  speak  to  Mr. 
Noads's character:  I  have  known  hin  eight 
years.  I  knew  him  at  Bristol,  where  he  was 
under  the  direction  of  a  gentleman  there  (that 
gentleman  is  so  infirm  he  can't  come  np.)  Mn 
Needs  bdiared  so  well  there,  that  the  gentle* 
man  recommended  him  to  my  brother  in -law, 
Mr.  Henry  Casamaffor,  to  transact  his  great 
alBurs,  hang  agent  for  rery  rich  prizes ;  he^ 
behaved  diligenSy  throogh  die  whole  tansac- 
tieo.  I  have  heeid  noany  speak  well  of  bim  in 
Bristol,  and  never  beanl  any  thing  reflecting 
im  his  character  in  my  life.  1  don*t  thmk  he'd 
be  gaiky  of  a  forgery . 

John  EttUf  esq.  sworn. 

Mr.  ElUi,  I  bare  known  Mr.  Noads  these 
Mx  yean ;  I  believe  him  to  beas  honesta  man 
as  any  man  whatsoever;  I  don't  think  he'd 
do  a  soandaloos  thin^;  I  don't  think  he  is 
capable,  for  any  lucrative  Tiews  whatsoever,  to 
be  gniity  of  a  wrgery. 

Mr.  Alderman  Irontide  sworn. 

Mr.  Alderman  Iromide.  I  have  known  Mr. 
Noads  about  seven  or  eight  years;  he  has  been 
concerned  in  an  afiair  where  I  am  interested, 
in  which  he  hss  always  acted  with  great  dili- 

E  and  prudence ;  i  have  trusted  bim  with 
sums  of  money ;  it  has  been  in  his  power 
e  injured  ns,  out  I  never  bad  any  occa- 
sion or  room  to  doubt  bis  honesty ;  1  doo't 
believe  he'd  be  guilty  of  a  forgery  on  any  cotf- 
aideration. 

Henry  Cassmaijor,  esq.  sworn. 

Mr.€asaifMt;<ir.  ]  bave  known  Mr.  Moads,  1 
believe,  ten  years. 

What  ie  his  general  character  ?--As  good  as 
any  man's  in  being,  both  for  honesty  and  in- 
dustry ;  I  have  bad  great  experience  of  him ; 
he  was  with  me  from  a  child :  J,  from  my  good 
opinion  of  him,  recommended  him  to  my  bro- 
ther; he  might  have  wrooged  me  of  lar^ 
■urns  of  money  ;  I  never  found  a  disposition  in 
him  either  to  wrong  roe  or  any  body  else. 

Mr.  Narei,  I  desire  the  first  part  of  the  will 
may  be  read.    [It  w  read.] 

**  In  the  name  of  God,  Amen.  I  John  Wit- 
kinson,  late  of  the  Princess  Amelia  privateer." 

Caufuelfor  the  PriMoner.  Now  rend  in  the 
probate.    [It  is  read.] 

««The  last  will  and  testement  of  John  Wil- 
kinson,  of  his  msjesty's  ship  the  Princess 
Amelia." 

Omtuel  for  ike  Priaoner-   Thcreiaa  diflhr- 
ice   between  his  uugisty's  ship  and  a  pri* 


Lord  Chief  Baron. 
wrong  description  does  i 
pose  there  bad  been  n< 


The  probate  being  a 
not  alter  the  case  ;  sup- 
no  probate  at  all,  the  pri- 
soner  is  indicted  for  forging  the  will. 

The  Prisoner  being  oilled  upon  to  make  his 
Defence,  said  only,  that  they  had  swore  aa 
they  thought  proper. 

Whereupon  the  Lord  Chief  Baron  summed 
up  the  evidence  to  the  jury,  who,  in  less  tliaa 
a  minute,  gave  in  their  verdict,  Guilty,  Death. 

Iiamedistely  after  this  Trial,  Mr.  Thomaa 
Noads  and  Mr.  Robert  Carter  were  tried  for 
this  forgery ;  hot  were  honourably  acquitted, 
and  copies  of  their  indictments  granted  them 
by  the  Court 

TheCoNnssiOM  of  TnfOTHr  Mubpby. 

<«  1  was  taken  up  m  the  month  of  July  by  the 
orders  of  Thomas  Noads,  derk  to  the  mana- 
gers of  the  Royal  Family  privateera,  for- 
focgvng  the  wiH  of  John  Wilkmson.  late  be- 
longing  to  the  Prinoem  Amelk  privateer,  beinr 
one  of  the  ahips  that  composed  the  said  Royiri 
family,  and  was  committed  to  the  Poultry* 
Pom([ter  for  the  said  off^Mo;  and  on  that  day^ 

caino 
meto' 

sign  a  general  release  for  my  share  of  my 
pnze-money,  to  the  said  managers  I  I  made 
answer,  that  Mr.  Betehier,  and  the  rest  of  thn 


and  the  day  after,  one  Patrick  Fianigan 
to  me,  and  asked  what  nMtive  induced 


gentlemen,  had  hmg  before  that  time  advanced 
me  twenty  pounds,  when  1  was  in  want  of 
money,  and  that  tbev  behaved  to  me  with  the 
greatest  honour,  llie  aaid  FUmigan  farther 
asked  me,  how  came  I  to  give  a  receipt  for 
54/.  and  upwards,  and  insinnated  so  orach  waa 
not  doe  to  me,  and  desired  me  not  to  conceal  it 
from  him,  for  that  he  was  acquainted  with  the 
wtfole affair r  and  said,  if  1  bade  million  of 
Uvea,  unlen  I  would  do  one  thing,  I  was  a  lert 
man.  I  then  went  on  my  knees,  and  begged 
for  Heaven'a  sake  be  would  let  me  know. what 
that  was.  He  made  answer.  Not  yet;  andsaidy 
I  know  you  have  been  a  tool  to  Mr.  Noads  a 
long  time,  and  asked  me,  who  came  to  me  from 
bim  or  any  of  the  said  managers?  I  told  bim,* 
I  had  not  seen  or  heard  firom  any  of  them.  He 
then  said,  Keep  your  own  mind  from  tb^m  :  I 
commiserate  your  present  situation,  I  wiH  call 
at  another  time.  And  gave  me  18if.  In  a  few- 
days  after,  he  came  again,  and  asked  me/ 
whether  the  said  Noads,  or  any  of  the  said  gen- 
tlemen, had  been  with  me.  1  answered,  Tbey^ 
bad  not.  He  then  gave  me  half-a-crown,  and 
said  some  of  them  wouM  send  to  me  with  direc- 
Uons  to  write  to  Mr.  Bekhier,  and  bdv'ised  nte^ 
not  to  answer  that  I  would,  and  said,  Do  not 
write  at  your  peril :  and  promised  to  come  next 
night,  wbich  he  accordingly  did,  and  advised 
me  to  get  some  person  in  pnson  to  writeal^tter^ 
to  Mr.  Bekbter,  but  eot  to  have  any  (faing 
mentMued  in  velation  to  the  said  wdl  (I  so 
unfiirtunately  forged  of  the  said  John  Wil- 
kinson). He  went  away  and  promised  to 
again.  He  came  again  the  same  nigHt, 
I  shemdhim.'the. letter  l^uMto 
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b«*  wrote,  which  he  desired  1  woald  seod  to 
BIr.  Belchier ;  and  after  many  assurances  of 
frieiulsliip,  he  went  away,  and  said  he  would 
come  the  uext  oi^tR.    T^e  day  alter,  Mr.  Ro- 


Triid  &f  Tinudk^  Murphy, 
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and  that  it  most  be  so,  aod  sud;  You  are  now 
under  no  restraint,  and  mi^bt  and  should  be 
admitted  a  king's  evidence,  proYided  1  would 
impeach  the  sara  Noads;  and  said,  it  was  in 
binsoo,  clerk  to  Mr.  Belchier,  came  and  shewed     vain  for  me  to  deny  the  for^^y ,  saying,  1  cio 


the  letter  J  sent,  and  asked  roe,  if  it  was 
not  my  hand  Hritintr;  1  told  him,  it  was  not. 
Be  desired  me  to  write  my  mind  freely  to  Mr. 
Belchier,  in  my  own  hand  •writing,  which, 
after  he  went  away,  1  accordiojjrly  wrote,  with 
A  full  resolution  lo  send  to  Mr.  Belchier,  in 


and  will  prove  the  body  of  the  said  will  to  be  all 
of  your  hand*writiog,  when  submeoaed  oo  the 
trial;  but  said.  If  you  impeach  Noads,  and  are 
admitted  an  evidence,  yooll  make  him  sqaeak ; 
and  assured  me  that  nothing  else  could  sate  my 
life :   and  assured  me  afterwards,  that  all  the 


order  to  open  the  whole  affair,  and  rely  on  his     managers  would  be  prosecuted  by  the  king  and 

government,  but  did  not  explain  for  what;  aod 


mercy.  He  the  said  Flanigan  called  soon 
after,  aod  told  me  Mr.  Robinson  had  been  with 
me,  and  asked  what  be  said  :  I  told  him,  that 
he  brought  back  the  letter  be  directed  me  to 
send,  and  it&ked  me,  if  it  was  my  hand- 
writing: I  told  him  it  was  not ;  and  that  he 
had  directed  me  to  write  in  my  own  hand  ;  and 
that  I  bad  wrote  such,  but  bad  not  sent  it.  He 
then  replied.  Did  not  1  tell  yoa  that  was  a  dead 
■ett  for  you?  That  a  tetter  under  your  own 
hflind  is  what  will  cast  yoa  in  court  r  and  told 
me,  that  be  had  been  with  Mr.  Belchier,  and 
the  rest  of  the  gentlemen,  the  said  manaefers, 
aod. that  he  was  in  great  friendship  with  them» 
and  knew  all  their  secrets ;  and  said,  I  was  a' 
dead  man,  if  1  sent  such  letter,  or  acted  con- 
trary to  his  adriee.  Then  1  said,  The  Lord 
have  mercy  upon  my  soul,  I  fear  my  life  is 
gone  at  any  rate.  Replied  Fianigan,  If  they 
can,  you  fool,  do  you  know  how  far  it  lies  on 
them  to  do  so  ?  I  said,  I  did  not ;  neither  did  I 
know  what  service  my  life  could  be  to  them : 
and  said,  it  was  the  general  character  of  Mr. 
Belchier,  that  be  was  merciful,  and  that  the 
gentlemen  prisoners  in  the  Compter  had  so  as- 
aared  me.  Flanigan  then  replied.  What  a 
great  fool  yoa  are!  take  special  care  of  them ; 
as  sure  aa  death,  they  are  set  upon  to  get 
words  out  of  your  own^  mouth ;  and  advised 
me  to  keep  my  room,  and  keep  my  secrets, 
otherwise  it  would  bot  be  in  his  power  to  have 
me  suved.  I  then  went  down  on  my  knees, 
and  praved  to  the  Almighty  to  have  mercy  on 
my  aool,  and  that  be  (Flanigan)  would  assist 
me  t  be  desired  me  to  get  up,  and  assured  me 
ibat  I  should  be  saved,  if  I  took  his  advice, 
and  that  he  had  been  that  day  about  me;  and 
told  me,  I  need  not  fear,  for  there  was  one  of 
tbe  itorsons  was  a  duke  of  very  great  interest ; 
^d  toM  me,  ba  had  caused  a  letter  to  be  pre- 
aented  to  tbe  duke,  which  he  received,  and 
declared  be  wonld  stick  to  that  caose,  and  that 
he  wouU  acquaint  bis  majesty  thereof,  and  that 
I  should  have  bia  interest :  I  desired  him  to 
^plaiu  biDBself,  what  be  meant  by  tiiat  cause. 
He  said  he  woukl  not  then  tell  me,  but  again 
advised  me  to  keep  my  room,  and  avoid  speak . 
log  to  any  peraons,  and  gave  me  one  shilling, 
Md  went  away  •  came  again,  and  told  me  he 
had  been  at  Doctors  Commons,  and  saw  the 
forged  will,  and  that  he  knew  tbe  name  Dinish 
Colhns«  subscribed  as  a  witneas  to  the  said  will, 
to  be  the  hand  writing  of  said  Noads,  and  said 
It  was  in  vain  for  me  to  deny  it ;  and  insisted 
H  w#ijo^  Md  th»l  be  would  swear  it  to  be  so, 


said,  if  I  did  not  hang  they  must ;  and  if  it 
cost  them  10,000/.  the^  would  cast  me ;  aod 
desired  me  to  give  him  one  of  the  buttons 
out  of  my  sleeve,  and  said,  The  man  to  whom 
this  is  to  be  given,  is  a  peifsoo  whose  uterat 
will  save  your  life;  re|ieating  at  the  same 
time,  that  tlie  dc»eudance  of  78,000/.  wu  oo 
the  said  will.  I  then  said,  Tbe  Lord  bafe 
mercy  on  me,  I  am  a  lost  man.  He  then  laid, 
the  managers  want  you  to  aubmit  to  be  cast; 
and  thev  will  promise  to  save  you,  (they  will 
tell  yoo  so)  I  know  it  to  be  what  they  are 
upon,  bot  for  your  life  don't  send  them  a  scroll 
from  under  your  hand ;  if  yoo  do,  it  will 
be  impossible  to  save  tou  ;  and  said,  he  knew 
all  their  secrets,  and  that  they  oould  do  nothiog 
without  his  knowledge,  and  gave  me  ba!f-a- 
crown,  and  went  away.  He  came  ocxt 
morning,  and  told  me  that  one  Robert  Carter's 
band- writing  was  procnred,  and  compared  with 
tbe  names  to  the  said  will,  and'that  it  appeared 
he  the  said  Carter  was  also  ooncemcd  in  aaid 
for^ry  ;  and  said  there  was  a  decree  graoted 
against  the  managers  for  all  tbe  money  ;  aod 
unless  I  was  hBnged,  they  never  could  get  over 
the  decree :  now,  says  Flanigan,  if  von  flinch,  I 
shall  he  subpcenaed  to  prove  the  will  to  be  your 
own  hand-writing,  and  said  be  would  not  perjure 
himself  for  aov  man ;  and  then  insintiated  my 
life  was  in  his  bands.  He  then  went  away,  aod 
came  the  next  day,  aod  produced  me  a  letter 
from  commodore  Walker,  giving  me  a  strict 
charge  to  stand  on  my  defence,  assuring  me 
his  interest  with  the  duke^of  Argyll  would 
savemv  life;  and  Flanigan  thea  gave  me  a 
strict  charge  to  stick  to  whatever  should  be  pre- 
scribed to  me,  snd  that  he  would  let  me  know 
from  time  to  time  all  the  said  managers'  secrets. 
He  then  swore  me  on  a  book  not  to  makease 
of  his  name,  or  to  discover  what  conversaliaa 
had  or  should  pass  between  him  and  the  nerioo 
who  should  produce  to  him  the  ^id  ueete* 
button,  and  that  I  should  not  call  him  by  aoy 
other  name  than  Mr.  Friend,  and  told  me  be 
had  also  sworn  that  person,  meaning  Goddard, 
not  to  mention  his  name  before  me.  Thatoo 
the  same  day,  after  Flanigan  went  away,  Mr. 
James  Goddard  came  to  me,  aod  ioliodaced 
himself,  and  called  for  a  pint  of  wioe,  and 
asked  me  bow  I  did  ;  aod  bid  me  have  a  good 
heart,  and  then  ,  presented  the  said  slcere 
button,  and  told  me.  he  was  a  man  of  u  ffood 
a  fortune  and  as  great  interest  as  wny  o<  the 
managers  were  |  and  said,  he  thoogfat  it  wst  ft 
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lucky  thing  for  me  that  be  had  purchase  the 
interest  of  the  said  Flanigao,  whom  he  named 
bj  the  name  of  Mr.  Friend ;  and  aaid  such  - 
purchate  ooet  him  fifty  paanib,  in  order  to  get 
at  all  the  secrete  of  the  said  managers ;  and  told 
BDe  the  said  Friend  was  very  great  with  the 
said  Noads,  and  all  of  themy  and  withont  his 
interest,  my  life  could  not  be  safed.  He  said, 
be  was  roaster  of  all  that  passed  between  me 
and  Friend,  and  said  that  Friend  could  and 
would  pro?e  the  forgery  against  Carter  and 
Noads,  as  well  as  1,  and  that  I  might  freely 
•peak  to  him ;  and  said,  that  Friend  was  to  be 
sabpceoaed  as  an  indifferent  person  sgainst 
Noads,  and  that  he  would  swear  that  Noads 
wrote  the  said  name  Dinish  Collms,  and  that 
Friend  had  seen  the  said  will  in  the  Commons, 
and  could  prove  the  body  to  be  my  hand-writ- 
ing ;  and  expressed  himself  much  in  the  same 
manner  as  Friend  had  repeated,  before  he  told 
me  that  Friend  acted  as  attorney  for  commo- 
dore Walker :  he  gave  me  a  crown,  and  said 
be  would  call  a^ain.  He  came  the  next  day, 
and  ^pressed  himself  to  the  purport  aforesaid, 
and  said  he  would  call  the  day  a(\er;  and 
charged  me  at  my  peril,  not  to  write  to  the 
said  Mr.  Belchier:  then  went  away,  and  neg- 
lected ooming  acoordingf  to  promise,  which 
made  nte  very  uneasy  in  mind,  and  induced 
me  to  write  a  letter  to  the  said  Friend,  par- 
porting,  I  thought  it  was  a  scheme  laid  be- 
tween biro  and  Goddard  to  take  away  roy  life ; 
and  that  1  would  write  to  iMr,  Belchier.  Soon 
afler,  Goddard  came  to  me,  and  told  me  of  the 
said  letter,  and  said  it  frighted  him  and  Friend, 
aod  desired  I  would  not  write  in  that  manner 
any  more,  assuring  me  1  need  not  be  afraid, 
aod  requested  I  would  not  comrounicate  to  any 
body  what  passed ;  telling  me  I  was  safe.  He 
then  took  a  paper  out  of  his  pocket,  which  he 
read  to  roe,  purporting  what  1  was  to  swear 
to;  and  told  me  1  had  no  business  to  deny  it, 
for  Friend  knew  it  to  be  true,  and  that  be  would 
also  prove  it ;  and  said,  the  same  seal  which 
wutothe  will,  Friend  assured  him  was  the 
said  Noads's.  He  then  took  another  paper  out 
of  bis  pocket,  and  got  me  to  sign  it,  purport- 
ing to  be  admitted  an  evidence,  and  addressed 
to  alderman  Cbitty  ;  be  wrote  something  more 
to  the  other  paiier  he  brought,  and  said  my 
irons  should  bei  knocked  off,  and  assured  me  it 
was  by  Mr.  fielchier's  directions  that  1  was 
ironed,  that  1  might  easily  judge  by  that  what 
they  were  upon ;  assuring  me  of  his  friend- 
dup,  and  went  away.  The  next  morning  he 
esme,  and  told  me  I  should  be  sent  for  to  sir 
Joseph  Hanbey's,  and  that  my  irons  should  be 
taken*  off,  which  accordingly  were.  He  then 
1^  over  the  said  paper  he  had  so  first  pro- 
doced  as  aforesaid,  aod  desired  me  to  reoollect 
the  contents,  when  examined  ;  and  to  stick  to 
it,  otherwise  my  life  would  be  lost.  1  was  cai^ 
ried  to  air  Joeeph  Hankey's,  and  in  the  pre- 
KBee  of  aldennan  Chiuy,  Goddard  appeared, 
tad  Mr.  Lock;  Goddard  took  out  the  said 
paper,  and  asked  n^e  several  ipiestions,  ss  did 
4»o  Ae  jnsiioe,  and  sent  me  baok;  Qoddard 


eame  to  me,  and  bad  nse  in  private,  and  toM 
me  I  should  be  sent  for  again  to  be  examined 
the  next  day,  and  then  produced  the  said  pa- 
pers, and  made  some  amendments,  and  de- 
sired me  to  stick  to  it.  The  next  day  1  was 
carried  to  sir  Joseph's,  alderman  Cbitty  waa 
there;  Goddard,  Lock,  aod  the  said  Joha 
Wilkinson,  attended ;  and  Wilkinson  shewed 
me  a  snbpmna  he  was  served  with  by  Noads, 
to  prosecute  me  at  the  Old-Bailey  ;  and  God- 
dard there  asked  me  several  qoestions,  as  did 
also  the  justice ;  and  the  answers  I  gave,  were 
calculated  by  the  false  counsel,  instructions, 
and  advice  the  said  Goddard  and  Frieoi]  gave 
me,  without  doing  which,  they  assured  me,  mv 
life  could  not  be  saved.  I  waa  sent  back,  Godk 
dard  frequently  came  to  me,  and  advanced  me 
money  from  time  to  time  \  and  one  morninff 
he  told  me  he  had  thought  of  a  thing  whicE 
would  prevent  the  bill4ieing  found  sgamst  me, 
which  he  aAerwards  told  me  was,  that  the 
forged  will  was  proved  at  the  Commons,  as  the 
will  of  John  Wilkinson,  ivho  belonged  to  hir 
majesty's  ship  the  Princess  Amelia.  The  day. 
the  bill  was  thrown  out  by  the  grand  jury,  that 
was  preferred  agamst  me,  soon  after  Goddard 


came  to  me,  and  told  me,  that  ahlerman  Cbitty 
made  it  appear  to  the  grand  jury,  I  was  ad- 
mitted an  evidence,  and  that  the  btil  was  thrown 


out ;  and  told  me,  I  should  be  sent  for  the  next 
day  to  Guildhall,  to  swear  to  a  paper  that  w«s 
drawn  up,  and  prepared  according  to  form  in 
law,  and  said,  he  would  shew  it  me  at  GuiM- 
hall.  The  next  morning  I  was  sent  for  to 
Guildhall,  where  Goddard  attended  before  the 
sitting  alderman  came,  and  called  me  into  a 
closet  there,  and  took  out  a  paper,  and  gave 
me  to  read,  and  said,  he  had  got  it  drawn  up, 
and  that  it  was  what  1  most  swear  to,  in  order 
to  save  my  life ;  and  said,  I  must  slick  to  that 
paper,  or  my  life  would  be  lost  He  went  out 
of  the  room,  and  Mr.  Lock  came  in,  and  said, 
Mr.  Murphy,  was  you  not  afraid  before  the 
bill  was  thrown  out?  I  replied,  I  was.  He 
then  said,  Yon  are  a  free  matt,  aod  desired, 
me  to  consider  what  I  was  about.  I  had  not 
time  to  converse  with  Mr.  Lock,  to  know  hew  I; 
was  free,  before  Mr.  Goddard  came  m,  and  in* 
terropted  us ;  and  Lock  and  Goddard  went  out, 
and  Goddard  soon  returned,  and  desired  me  not 
to  speak  to  Mr.  Lock,  or  to  the  akierman,  but 
to  swear  to  that  oaper ;  and  said,  be  would 
give  Mr.  Lock  half  a  gninea  for  his  tronUe.  I 
waa  soon  after  brought  into  the  room  where 
aldennan  Cbitty  was,  and  some  ether  (erseo, 
and  was  sworn  to  the  said  writing,  which  1 
never  saw,  till  produced  in  the  said  closet,  and 
declarad  such  writing  was  cakatated  hy^  the 
said  Goddard.  I  was  sent  hack.  Goddard 
came  to  me,  and  produced  a  paper  ready 
drawn,  which  he  desired  me  to  copy  in  my 
own  hand,  which  was  of  his  hand- wnting,  and 
directed  me  "  " 
at  the  Old- 

woaM  clear  L^ . 

same,  and  the  day  after  deli? ered  it  at  the  Old- 
Baiby  tothe  leoordert  tnd  wu  sent  hack  t« 


I,  which  was  of  hm  band- wnung,  and 
me  to  give  it  to  the  judge  or  recorder 
d-Bailey,  the  wxt  day,  which  he  said 
^ar  up  ah  to  satisfaction.    1  copied  the 
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the  Compter.  GoddanI  came  tbere  to  iiie»  mnd 
adied  me  wbal  pawed :  I  told  btm  I  bad  de- 
Itf  ered  tbe  paper  as  be  directed.  Tbal  God- 
dard  and  Mr.  Woodman  had  a  pint  of  wine  to- 
^atber,  and  bad  some  oooversatido  in  respect 
•f  bavinjif  me  decaioed  in  tbe  Compter,  and  it 
waa  agTMd  a  friendly  action  to  be  laid,  wbicb 
Goddard  aaMMred  me  waa  in  order  to  preserve 
my  life,  assoringp  me,  if  I  went  abroad,  1  sboald 
oertainly  be  knocked  on  tbe  bead,  poia6ned,  or 
a  robbery  sworn  against  me,  by  tbe  contrivance 
of  tbe  said  managers,  to  prevent  my  evidence. 
Goddafd  put  me  on  the  master-side,  for  wbicb 
he  paid  Wooilman.  I  grew  very  aneasy  at 
not  being  at  my  liberty.  jAs  the  bill  waa 
thrown  out,  and  I  admitted,  as  Goddard  told 
me,  a  kia^s  evidence,  being  in  a  bad  stote  of 
besikb,  of  (he  gaol -sickness,  of  which  many 
4ied,  I  requested  Goddard,  when  be  eame 
affain,  to  have  soe  bailed  out,  and  sent  into  the 
oMntnr,  to  tbe  same  pUice  where  be  kept  tbe 
said  Mr.  Wilkinson ;  at  which  Goddard  seemed 
■neasy,  nad  declared  he  knew  of  no  place  in 
JBngland  so  safe  to  preserve  my  life  as  ibe 
phioe  wiwre  I  was,  and  repeated  as  aforesaid, 
that  if  I  went  abroad  before  I  was  exMshied  aa 
a  witness,  I  should  certainly  lose  my  life  ;  and 
promised  to  get  me  on  the  debtor's  side,  with 
Ike  assistanee  of  Mr.  Woodman,  provided  I 
canid  set  a  fnend  that  could  be  confided  in  to 
keep  mngu  secret,  who  would  bring  a  friendiv 
action  against  me,  and  promised  be  would  al- 
low me  a  shilling  a  day,  and  pay  for  my  lodg- 
iag,  till  discharged  ;  at  which  I  waa  more  re- 
conciled to  stay  than  I  was  before,  apprehend, 
.iag  what  Goddard  had  so  represeatad  was  in- 
tended in  iorder  to  preserve  my  life.  I  then 
told  him,  that  I  bebeved  Timothy  Mahony, 
who  was  my  relation,  and  whom  Goddard 
Imew,  and  was  in  tbe  secret,  woold  be  tbe 
only  pfoper  person  to  bring  such  action.  Then 
Goddurd  took  a  direction  where  tbe  said  Ma- 
koay  lived,  and  told  roe,  be  would  go  to  him. 
Tbe  said  Mahony  came  to  me  in  a  day  or  two 
after,,  and  told  me,  Mr.  Goddard  bad  been 
With  bim,  and  addressed  himself  to  him,  by 
telling  him,  he  had  something  to  say  to  him  to 
save  my  life,  and  wanted  bim  to  go  and  swear 
a  debt  against  me,  in  order  to  keep  me  on  an 
action  in  tbe  Compter:  and  that  he  assured 
Ivm,  that  though  the  bill  was  throwti  out 
against  me,  yet  if  I  went  abroad,  I  should  be 
knocked'  on  the  head,  poisoned,  or  a  robbery 
sworn  against  me,  ind  that  my  life  would  cer- 
tainly be  taken  away,  by  the  party  who  were 
ag^ainst  me.  The  said  Mahony  told  me  he 
aaid  to  the  said  Goddard,  he  would  not  take 
such  aa  oath  on  any  account :  and  that  God- 
dard asked  him.  Would  he  not  do  such  a  thing 
as  to  take  an  oath  to  save  my  life,  being  my 
relation  ?  and  said,  be  told  the  ssid  Goddardf, 
he  would  not  take  a  felse  oath  for  the  world. 
And  that  Goddard,  at  length,  by  many  fair 
■peeches,  importuned  bim^  togo  to  takeout  such 
actiiin,  and  bad  tPirected  bim  to  bis  brother's 
house  in  St.  Christopher's  church-yard,  for 
Ifti.  on  that  aoeounly  and  promised  to  leave 
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directions  with  his  brothjer  to  give  tbe  mos^y, 
and  desired  Mahony,  when  be  got  tbe  money, 
to  come  to  me,  in  order  to  take  out  each  action. 
The  said  Mahony  also  told  me,  he  bad  reoeired 
tbe  15j.  which  he  offered  to  give  me,  and  said 
he  would  not  take  oat  any  such  actioD,  i>  I 
was  not  indebted  to  him  in  any  sum  that 
amooateJ  to  an  arrest :  then  I  pressed  and  in- 
treated  the  said  Mahony  to  bring  sack  action. 
as  it  wss  intended  to  save  my  life,  and  toU 
him  I  would  give  him  a  promissory  oote  fer 
as  much  as  he  wss  to  take  the  action  for,  asd 
he  would  he  safe  in  so  doing,  which  be  than 
complied  with  ;  and  I  drew  a  note  for  5er  (tf. 
which  I  antedated,  payable  to  him  or  order; 
and  it  being  then  too  late  to  take  out  any  ae- 
tMn,  in  a  night  or  two  after,  Mahony  cane 
again  to  me,  and  I  directed  him  to  go  to  the 
office  and  lodge  auch  action,  which  he  did ; 
and  he  afterwards  eave  him  ISf.*— Tbal  tbe 
said  Mr.  Fmnd,  at  different  times,  came  to  me, 
and  assured  roe  he  would  attend  at  the  trial, 
and  swear  that  Noads  wrote  the  said  Dane 
Diniah  Collins ;  and  be  also  assured  me,  that 
if  I  went  abroad  before  tbe  trial  was  oter,  I 
should  be  murdered  or  poisoned,  or  have  a  rob- 
boy  sworn  against  me,  by  the  contrivaoceflf 
the  said  managers.  That  Goddard  freqiieatlj 
came  to  me,  and  kept  me  full  of  spirits,  amir- 
ing  me  I  should  be  an  evidence  affainat  Noadi 
and  Carter;  and  if  Thomas  Wdliama,  who 
was  the  supposed  executor  of  the  said  WiUda-' 
son,  and  went  by  tbe  name  of  Joba  Daant, 
should  not  be  produced  on  my  trial,  the  said 
Mr.  Friend  waa  to  swear  falsely  against  tbe 
said  Noads.  I  do  declare,  that  tbe  aaid  Mr. 
Noads  and  Robert  Carter  were  innocent  of 
what  I  awore  against  them,  relating  to  anj 
knowledge  they  had  in  anyforgery ;  sod  that 
I,   and   tbe  aaid   John  WUliams,  otberwise 


Daunt,  were  tbe  only  persons 
forgmg  and  publishing  the  said  will  of  tbe 
said  John  Wilkinson.  And  I  do  aho  declare, 
that  Inever  had  any  intention  whatsoeTer  to 
cbai^  the  said  Mr.  Noads,  or  the  said  Carter, 
with  tbe  said  forgery,  until  I  was  sjnrited  aad 
prompted  up-  in  the  manner  aforesaid,  by  tbe 
art,  management,  and  contrivance  of  tbe  said 
Goddard  and  Flanigan.  And  I  do  also  m- 
lemiily  declare,  that  the  aaid  James  GoHdard 
has  often,  sinoe  my  conviction,  sent  aercrri 
messages  to  me,  to  desire  I  would  not  rercsl 
any  of  the  secret  transactions  that  passed  be- 
tween us  as  aforesaid,  and  sent,  in  his  own 
hand-writing,  a  ftlse  paper  to  be  paW»?*»2 
which  he  requested  I  woold  sign,  but  retusetf 
so  to  do.  I  had  several  letters  and  papen  « 
oonsequence,  which,  being  advised  and  re- 
quested, I  burnt,  lest  I  should  be  sesrcbef, 
which  would  hove  given  a  very  full  and  satisj 
fectory  discovery  in  this  affair.  That  wort 
was  sent  to  roe  last  night  >y  Goddsrd,  that  ii 
I  kept  it  secret,  in  case  my  life  coold  o«l  te 
saved,  I  should  be  decently  buried,  protidcd  i 
would  send  back  to  him  signed  tbe  faJae  cos* 
fession,  which  he  sent  me  in  his  own  ban«- 
#riting,  as  also  aflotber  writing  thatwsyld  •• 
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mt  nw.  Mr.  Tieora,  cbaplfttii  to  the  SpaDish 
imbftMadbr^  beiogf  my  father,  this  day  told 
me,  that  he  duied  with  the  same  James  God- 
dard  yesterday,  and  that  h^  had  desired  him  to 
bring  back  to  him  from  me  the  said  eoofearion, 
aod  proposed  to  send  by  (lipi  another  writiag 
to  be  signed  bv  me,  which  the  said  Mr.  Vicors 
told  me  he  inrormed  the  said  Mr.  Goddard  he 
iMuld  not  be  any  wise  concerned  therein^  hot 
he  saiil  he  would  charge  me  to  ihake  an  open 
eoofesston  of  the  truth  before  life  parted. 
And  I  declare  the  said  Mr.  Vicors  adrised  me 


so  to  do ;  a«d,  as  «  dym||r  oMtiif  heiflg  deanrooi 
to  dischai^  m^  ooBsoieDce,  hSve  made  Ihia 
decianition,  which  is  nothing  hot  the  troths. 
Given  under  my  hand,  from  my  cell  in  New* 
gate,  the  87th  o*'  Janoary,  1758. 

"  Tu«.  Uvwn:' 
Present, 

"  WiLLUM  HAWKUrfiy 

"  Isaac  Dolstun. 

He  was  evecoted  at  IVpbom,  Monday,  Feh^ 
18, 1753. 


534.  Proceedings  against  Dr.  Archibald  Camerok,  at  the  King^s 
Bench,  May  17th,  on  the  Bill  of  Attainder  passed  against 
him  19  Geo.  II.  for  being  in  the  Rebellion  1745 :  26  Georgb 
11.  A.  D.  1753. 

*'  1 H  IS  Dr.  Cameron*  was  yoonffer  brother  to 
Donald  Cameron  of  LochieK  and  son  of  £fan 
Cameron,  who  was  in  the  rebellioB  in  1715, 
aod  was  one  of  the  seren  that  came  fit>m 
France  with  the  youniir  Pretender,  and  who, 
on  their  landing  m  July  1745,  went  to  the 
boose  of  Donald  Macdonald  of  Keoloch  Moi* 
dart,  and  from*  thence  orders  were  issoetl  for 
the  clans  to  join  |he  young  Pretender :  on 
which  Donald  Cameron,  after  ranch  intreaty, 
waited  on  him,  and  expressed  his  snrprize  to 
iee  him  so  weakly  attended,  and  refused  to 
raise  bis  dan,  till  the  yonng  Pretender  conid 
produce  in  writing  the  French  king's  resolu- 
Uoo  to  assist  him  with  a  proper  number  oJT 
forces,  &c.  and  being  assured  that  he  would, 
be  summoned  his  clan,  and  set  op  his  standard 
with  this  motto.  Tandem  Triumphans,  At 
leogth  Triumphant ;  though,  at  the  same  time, 
he  told  the  young  Pretender,  that  his  scheme 
vts  so  ill  concerted,  that  he  feared  no  success 
would  happen  from  it,  and  that  the  issue  of  it 
would  be  the  ruin  of  his  friends ;  as  in  the  end 
it  proved. 

**  Dr.  Cameron  was  in  himself  of  a  quiet  and 
pttceaUe  temjier;  and,  had  he  not  lieen  brother 
to  Lochiel,  it  is  rery  probable  h^  wouhi  never 
bsre  gone  into  the  rebellion. 

*'  His  father  gare  him  the  best  educatiou 
Soothuid  could  afford,  desiring  him  for  the 
bftr ;  which  profession  he  did  not  like,  and  ap* 
plied  himself  to  the  study  of  physic  and  ana- 
^y,  and  put  himself  under  the  direction  of 
Br.  Alexander  Monro,  of  the  university  of 
Kdiobnrgh,  a  gentleman  of  established  reputa- 
tioQ ;  and  wb«i  he  had  acquired  a  competent 
ikill  in  anatomy,  be  applied  himself  to  physic, 
«kI  was  inatmcted  therein  bjr  Or.  Smclsar,  a 
geotlettaa  very  eminent  in  the  faculty ;  afler 
which  he  travelted  abroad,  and  studied  in  tbote 

*  From  the  Riilorieal  Aceomft  of  bis  Life, 

SbKshed  at  the  time  of  hit  dcttb.    Farmer 
iUion. 
t 


branches  at  Paris;  and  afler  staying 
time  there,  returned  to  Lochaber,  and  niarried 
a  young  lady  of  the  name*  of  Campbell,  bj 
whom  he  left  seren  childreo. 

<*  This  Dr.  Cameron  might  have  made  a 
considerable  figure  in  bis  profession,  fiad  he 
settled  at  Loudon  or  Edinburgh ;  but  chose  his 
residence  near  his  brotber^s,  among  the  High- 
landsi  where  he  took  great  oains  to  cultivate 
the  minds  and  manners  of  the  Highlanders, 
who  by  his  means  were  greatly  improved.  . 
He  was  a  man  of  no  ambition,  but  of  an  easy, 
quiet  temper.  His  chiet  business  in  the  reliel 
army  waa  to  attend  his  brother,  and  to  assist 
him  with  his  skill,  if  any  accident  ahonld  befal 
bioi  in  battle;  and  he  did  attend  not  only  ae-* 
veral  of  the  wounded  rebels,  but  likewise  se-* 
veni  of  the  king's  troops  that  fell  wounded  into 
the  hands  of  the  rebels.  Bot  the  battle  of 
Cullodeo  put  a  final  end  to  the  -rebelliouj  and 
all  the  Pretender's  hopes,  and  vuined  vast  num« 
hers  of  families,  that  put  their  trust  in  French 
fhith :  Lochiel  was  womded  in  the  ancle  in  tbw- 
battle,  and  carried  off  by  his  clan,  and  atteoded 
daily  by  the  doctor  his  brother,  wandering 
about  for  sonse  time  after  the  battle ;  till  at  last 
the  young  Pretender,  Lochiel,  his  brother  tba 
doctor,  aod  some  other  of  his  followers,  ens* 
barked  on  board  a  vessel  in  the  harbodr  of  Fk>t» 
in  the  isle  of  South-Uist,  and  landed  at  Bou- 
logne in  France  about  the  middle  of  September 
1746,  to  their  great  joy,  having  suffered  inoo- 
merable  hardships. 

**  Lochiel  had  immediately  a  regiment  giren 
trim  by  the  king  m  the  French  army,  and  the. 
doctor  was  nm&  physioian  to  it;  but  on  the. 
death  of  his  brother,  in  Septeiiiber  1748,  h» 
was  appointed  physician  to  lord  Ogilvie's  regi* 
ments  tnen  quartered  at  Lisle  in  Flanders. 

"  Aboot  the  year  174^  a  collectkNi  wao 
made  among  the  JaeoUtes  for  their  friendp 
abroad ;  and,  it  was  said,  Dr.  Comeroo  camo* 
over,  and  reeeived  a  paii  of  it :  after  this  aoo* 
thct  oolleotioB  wai  made  for  these  uobappj 
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people ;  and  the  doctor  repretented,  that  his 
pay  would  not  keep  him  aod  hw  family :  but, 
V'ter  maoy  aolicitatioiis,receiviii|f  no  satasfactory 
anawer,  he  came  orer  himself  to  Scotland,  arid 
was  there  disoorered,  and  was  seized  by  a  party 
of  lord  Gaoiye  Beauderk's  regiment,  who 
were  sent  from  the  fort  of  Inversnaid  in  search 
of  him,  and  brought  prisoner  to  Edinburgh, 
March  the  26lh,  175S;  aod  being  brought  lie- 
fore  the  lord  justice  clerk,  he  told  him.  You 
v«  the  only  man  in  your  circumstances,  that 
ever  I  had  occasion  to  speak  to  since  I  have 
been  engaged  in  business,  whose  answers  to 
me  could  be  of  no  prejudice  to  him  ;  because 
you  are  to  be  carried  to  London,  and  there  are 
witnesses  ready  to  appear  against  you  at  the 
Court  of  Kin9's4)ench,  to  prove  that  you  are 
the  identical  Dr.  Cameron,  mentioned  in  the 
bill  of  attainder:  this  will  condemn  you,  and 

Jou  are  to  have  no  other  trial.^Tbis  struck 
im ;  and,  after  some  pause,  he  replied.  That 
he  dkl  not  come  over  with  any  political  de- 
sign, but  only  to  transact  some  affiiirs  relating 
toLochiel'sesUte. 

.  <»  Upon  his  arrival  at  London,  he  was  exa- 
mined by  the  council  at  the  Cockpit,  and  com- 
mitted prisoner  to  the  Tower." 

Doctor  Cameron's  Case. 

X     IFoster's  Crown  Law^  109.] 

*  Pleas  before  our  lord  the  king  at  Westmin- 
ster of  Easter  Term,  in  the  26tb  year  of  the 
reign,  ice. 

*<  Amongst  the  Pleas  of  the  King.     Roll. 

^*  England.  Our  present  sovereign  lord  the 
king  hath  transmitted  to  his  beloved  and  faith- 
ful sir  William  Lee,  and  others  his  fellows  jus- 
tices, &c."  [as  iu  the  case  of  Mr.  Murray,  of 
Broughton,  mutatis  mutandU,  .  See  it  in  the 
Trial  of  lord  Lovat,  vol.  18,  p.  637.] 

Dr.  Archibald  Cameron,  who  was  one  of  the 
persons  atuioted  by  the  act  of  the  19tb  of  the 
king,  was,  on  the  17th  of  May  1753,  brought 
to  the  bar  by  Habeas  Corpus  directed  to  the 
lieutenant  of  the  Tower;  and  being  arraigned 

Sthe  secondary  on  the  crown  side,  the  writ  of 
ittimns,  with  the  Certiorari,  and  return,  were 
read  to  him  by  the  secondary.  The  attoniey- 
geoerai  then  prayed  that  execmion  might  be 
awarded ;  and  the  seoondary  demanded  of  the 
prisoner,  what  he  had  to  say  why  execution 
should  not  be  done  upon  him  ? 

The  prisoner,  who,  during  the  whole  time 
be  stood  at  the  bar,  behaved  with  great  pro- 
priety, not  insensible  of  his  condition,  «or 
greatly  disconcerted,  said.  That  he  was  led  to 
take  a  part  in  the  rebellion  against  his  own 
io4gmeoi  and  inclination,  by  some  upon  whom 
his  aU  depended :  that  he  still  flattered  himself 
he  sfaookl  appear  not  mworthy  of  his  majesty's 
mercy ;  and  mentioned  some  facts  which  he 
hoped  might  intitle  him  to  it.  He  sakl,  be  did 
not  offer  these  things  as  a  defence  he  relied  on 
In  poial  of  hw^  but  aa  iaeta  which  he  hoped 
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might  have  some  weight  in  another  place,  for 
he  was  determined  to  throw  himself  entirelj 
on  his  majesty*s  mercy. 

Whereupon  prodamation  being  made  for 
silence,  the  chief  jiistice  after  a  short  exhorta- 
tion to  the  prisoner,  prononncetl  the  usual  judg- 
ment in  case  of  high  treason^  as  an  award  of 
execution  grounded  on  the  act  of  attainder. 
And  a  rule  was  made  for  his  execution  on  the 
7ih  of  June,  and  writs  for  that  purpose  to  the 
lieutenant  of  the  Tower  and  the  sheriff  of  Mid- 
dlesex were  ordered,  as  in  the  case  of  Mr.  Rat- 
cliffe,  vol.  18,  p.  4J0. 

The  Court,  in  pronouncing  judgment  «n  this 
case,  followed  the  precedents  in  the  cases  of 
Humphrey  Sufford,  (1  H.  7,  33.  S5)  and  of 
Barkstead,  Okey,  and  Corbet,  (]  Sid.  74. 1  Lev. 
61,)  vol.  5,  p.  1301.  The  cases  of  Holloway 
and  sir  Thomas  Armstrong,  in  Charies  the  Sod's 
time,  vol.  10,  p.  105  ;  and  of  lord  Griffin,*  io 
the  late  queen's  time,  were  mentioned  at  a  con- 
ference among  the  judges  of  the  King's-bench 
on  tliis  occasion  ;  but  little  regard  was  paid  to 
them. 

For  in  Holloway 's,  which  was  the  leading 
case,  the  opinion  of  theCourt  seemeth  to  have 
been  given  hastily,  and  against  the  sense  of  the 
bar.  And  in  loni  Griffin's  case,  chief  justice 
Holt,  who  was  at  that  time  absent,  was  of  a 
contrary  opinion,  and,  as  I  have  heard,  ooo« 
stantly  persisted  in  it ;  and  I  do  not  see  liow  an 
ikttainder  by  outlawry  at  common  law,  is,  in 
this  respect,  distinguishable  from  the  case  of  an 
attainder  by  act  of  parliament,  which,  in  the 
present  case,  is  but  in  nature  of  a  pariiameotary 
outlawry. 

*  The  Case  of  Lord  Griffin,  from  a  MS. 

Report  of  the  late  Lord  Chief  Baron  Dod. 

Pasch.  7  Annie  1708. 
Lord  Griffin,  who  had  been  outlawed  Ibr 
high -treason,  wss  this  term  brought  to  the 
King's-bench ;  and  the  whole  record  of  the 
indictment  and  outlawry  was  read  to  him,  and 
he  was  demanded,  if  he  had  aught  to  say  why 
execution  should  not  be  done;  and  be  not 
making  any  material  objection,  the  Court  or- 
dered execution  to  be  oone.  fiut  note,  sir 
James  Montagu,  solicitor  general,  (there  bong 
tben  DO  attorney- general)  prayed  that  judg- 
ment as  in  case  of  high-treason  might  be  pro- 
nounced ;  or  that  at  least  it  might  be  entered 
on  the  roll  in  the  award  of  execution  :~and  said 
this  was  the  opinion  of  Holt,  chief  justice,  then 
at  Bath  propter  JEgritudinem.  But  Powell 
and  the  Court  held,  that  the  award  of  execntioB 
should  be  general ;  for  the  judgnaent  in  the 
outlawry  implieth  all  the  particulars,  and  no 
second  judgment  ought  to  be  given.  And  so 
they  said  it  was  held  in  the  cases  of  Holloway 
and  sir  Thomas  Armstrong.  Mes  per  mUert 
dubitatur,  quia  le  lAvre  del  1  H.  7,  fo.  24, 
e$t  contra ;  and  it  was  said  that  in  the  case 
of  Barkatead,  Okey,  and  Corbet,  the  Court 
followed  the  precedent  of  that  book.  Aa  to 
lord  Griffin,  see'  a  'Nou  io  tofd  Lovat'i 
vol.  18,  p.  854. 
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lodeed,  in  eases  witbin  the  tcf  of  the  19th 
of  the  luDgr,  c.  34,  where  tlie  proceeding  is 
npoD  asug^gestioD  on  the  roll,  that  the  prisoner 
did  .not  surrender  to  justice  pursuant  to  that 
•ct«  the  constant  course  hath  been  to  award 
ezfWtion,  without  pronouncing  sentence  of 
death,  as  in  caaes  of  felony  :  but  that  prac- 
tice is  grounded  on  the  words  of  the  act ; 
«« And  it  shall  be  lawful  for  the  Court  to 
award  execution  against  such  offender,  in  such 
manner  as  if  he  had  been  convicted  and  mltaint- 
cd  in  the  said  court." 

The  record  in  the  case  of  Barkstead,  &e. 
was  searched,  and  the  judges  had  copies  of  it. 
It  is  of  Easter  term,  in  the  14th  of  king  Charles 
the  second ;  it  agreetb,  mutatU  mutandii,  with 
the  record  in  Mr.  Murray's  casr,  [vol.  18, 
p.  637,]  and  after  setting  forth  the  act  of  parlia* 
meat  bv  which  the  priaoners  stood  attainted,  it 
proceedeth,  *  Et  modo  scilicet  die  Mercarii 

*  prox'  post  Qninden'  Pasch'  isto  eodero  Ter- 

*  Qino  coram  Domino  Regeanud  West'  veniunt 

*  pvBedict'  Johannes  Barkstead,  Johannes  Okey, 

*  et  Milo  Corbet,  per  Johannem  Robinson  Mil. 

*  et  Bar.  Locum  tenent'  Turris  London',  vir- 

*  tuteBrevis  Domini  Regis  de  Habeas  Corpus 

*  ei  inde  direct'  ad  Barram  hie  doct'  in  propriis 

*  personis  auis  (in  cujus  Custod'  pneaotea  ex 

*  Causis  pradict'  commissi  fueruot)  qui  com- 

*  mittuntur  eidem  Locum  tenent'  super  quo , 

*  quttsit'  est  per  Cur*  de  eisdem  Johanne  Bark- 

*  stead,  Johanne  Okey,  et  Milone  Corbet  si 

*  fluid  pro  se  habeant,  vel  dicere  sciant,  quare 
« Cor'  hie  ad  Executtonem  de  eis  et  eorum 
^  qnolibet  procedi  Uon  debeat,  Separatim  dicunt 

*  quod  ipsi  non  suntesdem  Persons,  nee  eorum 

*  aliquia  est  eadem  Persona,  quos  de  alta  Prodi- 

*  tione  predict'  in  Actu  Parliamenti  prsedict' 
<specificat'  Convict'  et  Aitiiict'  existunt;   et 

*  hoc  pai^t'  sunt  verificare  prout  Cur*,  &c. 

*  undo  pdtunt  judicium  &c.  et  Galfridus  PaU 

<  mer  Mil.  et  Bar.  Attornat*  Domini  Regis 
«  Generalis  ^ui  pro  eodem  Domino  Rege  in  bac 

*  Parte  sequitur  prsseos  hie  in  Cur'  pro  eodem 

<  Domino  Rege  dicir,  quod  predict'  Johannes 

*  Barkstead,  Johannes  Okey,  et  Milo  Corbet, 

*  Bodo  eomparent'  sunt  esedem  Persons,  *  et 

*  qoiiibet  eorum  est  eadeip  Persona  in  prcadict' 

*  Actn  Parliamenti  nominat'  qui  de  altft  Prodi- 

*  tione  prsdict'  Convict'  et  Attinct'  existunt, 
«  et  hoe  pro  Domino  Rege  petit  quod  inquiratur 

*  per  Patriaro,  et  predict'  Johannes  Barkstead, 
« Johannes  Okey,  et  Milo  Corbet,  similiter, 

*  dec.  Ideo  immediate  Teniat  inde  J  urate 
«  ooran  Domino  Rege  ibidem,  &c.  Et  Jura- 
« tores  Jurats  prsedict'  per  Ticecomit'  Middle- 

*  sax  pnsdict'  ad  hoc  impannellat' exact' veniunt, 
«  qui  ad  Veritatem  de  prttmiasis  dioend'  elect' 
'  triat'  el  jurat'  dicunt  aoper  eacramentom 
«Mam,  quod  pradict'  Johannes  Barkstead, 
«  JobaonesOkey,  et  Milo  Corbet,  sunt  essdem 

*  Persons,  et  quilibet  eorum  est  eadem  Per- 
««ona  in  prsdict'  Ado  Parliamenti  nominat' 
«  qui  de  alt&  Proditione  prsedict'  in  Actn  Pt- 
«lianeDli  prsedict'  Convict'  et  Attinct'  ex- 
«-  istont,'  prout  prsdict'  Oalfridua  Palmer  Mil. 
4  et  Bar.  Attornat'  DoDiai  Regit  Dime  Ge* 
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<  neral'  pro  diet'  Domino  Re^  superius  al- 

*  legavit,  &c.  et  ulterius  qnssit'  est  de  pre- 

*  iai'    Johanne    Barkstead,   Johanne   Okey, 

*  et  Milone  Corbet,  separatim,  si  quid  ulte- 
5  rius  pro  se  babeant  vel  dicere  Telint  necne, 

*  qui  Nihil  dicunt  &c.  Ideo  considerat'  est 
■  quod  prsdict'  Johannes  Barkstead,  Johannes 

*  Okey,  et  Milo  Corbet,  ducantur,  et  quilibet 
'  eorum  ducatur  usque   Turrim  London,   et 

*  deiude  per  medium  Civitat'  Londop  directs 
'uMjne  ad  Furcas  de  Tyburn  trahantur,  et 

*  quilibet  eorum  trabatur,  et  super  Furcas  illao 

*  ibiflem  suspendantur  et  quilibet  eorum  sus- 

*  pendatur,  et  Viventes  ad  Terram  prosteman- 
'  tur,  et  quiKbet  eorum  prosternatur,  et  In- 
« teriora  sua  extra  Ventres  sues  et  eorum  cujus- 

<  libet  cspiantur,  ipsisque  Viveutibus  comburan- 

*  tur,  et  Capita  eorum  et  eorum  cujuslibet  am* 

*  putenter,  et  Corpora  eorum  et  eoruni  cujosli- 

*  bet  in  quatuor  Partes  dividantur,  et  quod  Ca- 

*  pita  et  Quarteria  ilhi  ponantnr  nbi  Dominns 

*  Rex  ea  assignare  voloerit,  &c.' 

**  On  Dr.  Cameron's  receiving  sentence,  he 
rosde  a  genteel  bow,  and  only  desired  he  might 
have  leave  to  aend  for  his  wife,  who,  with  seveo 
children,  entirely  dependent  on  him  for  support, 
were  at  Lisle  in  Flanders ;  which  was  granted. 
He  said,  that  in  1746  he  came  from  France  to 
surrender  himself,  sgreeable  to  the  prodaroft*- 
tion,  but  was  prevented  by  an  accident  happen- 
ing in  bis  family.  He  behaved  with  great  re- 
solution and  decency  before  the  Court.* 

**  During  the  interval  between  the  sentence 
snd  his  execotion,  his  wife  used  all  possible 
means  to  obuin  a  pardon,  by  delivering  a  peti- 
tion to  bis  majesty,  another  to  her  royal  high- 
ness the  princess  of  Walei,  and  to  several  of 
the  nobility,  but  without  effect :  for,  on  Thnrs- 
dsy,  June  7th,  about  ten  o'clock  in  the  fore- 
noon, he  was  brought  out  of  the  Tower,  gnard- 
ed  by  a  party  dt  the  horse-guards,  and  deli- 
vered to  the  sbei^iffs  of  London  and  Middlesex. 
As  soon  as  he  was  out  at  the  Tower-gate,  he 
was  nut  into  the  hurdle,  to  which  he  was  fas- 
tened by  the  execntiono'.  In  this  msnner  ha 
was  drawn  throngh  the  city,  attended  by  sir 
Richard  Glynn,  one  of  the  sherifis,  and  under 
the  care  of  the  aberiff's  officers  and  constables^ 
to  the  place  of  Execution.  Sir  Charles  Asgill^ 
the  other  sheriff,  left  the  prisoner  at  the  Tower. 

••  The  doctor  being  arrived  at  the  place  of 
execution,  and  helped  into  the  cart,  Aenked  to 
speak  to  the  sheriff,  wbo  came  to  him :  thv 
doctor  intreated  the  favour  of  him,  that  he 
would  giro  orders  to  let  his  body  hang  till  he 
vras  quite  dead,  before  the  executioner  began  ^ 
his  further  operation,  and  the  sheriff  promised 
to  oblige  him  in  his  request ;  and  accordingly 
the  body  bung  three  quarters  of  an  hour  betore 
cat  down,  when  no  remains  of  life  were  in  him.  , 

**  While  in  the  cart,  a  gentleman  in  a  lay 
habit  came  and  prayed  with  him,  and  fiien  left 
him  to  his  own  private  devotions ;  by  which  it 
was  imagined  the  doctor  was  a  Roman  Catho- 

*'  From  Hist.  AoeouBt  of  his  Life,  p.  iU 
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lie,  aod  the  gentlemaii  who  prayed  with  him  m 

JmeaL  He  died  with  gf^  decency  and  reso- 
acioD,  without  any  visible  alteration  in  hia 
couDtenaoce  or  behaviour,  but  perfectly  <re8igo- 
ed  to  the  will  of  Heaven.  He  left  no  paper  be- 
hind hitn.  After  his  body  was  taken  from  the 
gallows,  the  executioner  cnt  off  his  head,  ami 
took  out  his  bowels,  but  did  not  quarter  the 
bodjr.  His  body  and  head  were  put  into  a 
comn,  with  this  inscription  on  the  lid  of  it, 
« Dr.  Archibald  Cameron  wiffered  the  7ih  nf 
•  June,  1753,  aged  46.'  " 


The  following  Article  was  pabUshed  at  the 
lime: 

Copt  of  what  Dr.  Cameron  intended  to  have 
delivered  to  the  Sheriff  of  Middlesex  at 
the  place  of  Execution,  but  which  he  left 
JD  the  Hands  of  bis  Wife  for  that  End. 
With  a  Lbttbe  from  Dr.  Cameron,  when 
under  Sentence  of  Death,  to  his  Son  in 
France.  To  which  is  added,  an  authentic 
Account  of  his  Behaviour  at  the  place  of 
Execution.  London :  Printed  in  the  year 
1753. 

On  the  first  Slip  of  Taper^  dated  Tower ^  6/A 
June,  1753. 

*y  Being  denied  the  use  of  pen,  ink,  and  pa- 
per (except  in  the  presence  of  one  or  more  offi- 
cers, who  always  took  away  the  paper  from 
ue,  whenever  1  began  to  wnte  my  complaints) 
and  not  even  allowed  the  use  of  a  knife  with 
Which  I  might  cut  m  poor  blunted  pencil  that 
liad  escaped  the  diligence  of  my  searchers,  I 
bave,  notwithstanding,  as  I  could  find  oppor- 
tqnity,  attempted  to  set  down  on  some  shps  of 
paper,  in  as  legible  characters  as  1  was  able, 
what  I  would  have  my  country  satisfied  of  in 
regard  to  myself,  and  the  cause  in  which  I  am 
BOW  going  to  lay  down  my  life. 

*'  As  to  my  religion,  I  thank  God  I  die  a 
member  (though  unworthy)  of  that  chqrch,  in 
.  whose  communion  1  have  always  lived,  the 
Episcopal  Church  of  Scotland  as  by  law  esta- 
blisbed  before  the  most  unnatural  Rebellion 
begun  in  1688,  which,  for  the  sms  of  these 
nations,  bath  oonthined  to  this  day:  and  I 
^mly  trust  to  find,  at  the  most  awful  and  im- 
partial tribunal  of  the  Almighty  King  of  Kings, 
^rough  the  merits  of  my  blessed  Lord  and  Sa- 
viour Jesus  Christ,  that  mehsy  (though  udde- 
•erved)  to  my  immortal  part,  which  is  here  de- 
nied to  my  earthly,  by  an  Usurper  and  his 
Faction,  though  it  be  well  known  1  have  been 
the  mstruroent  of  preventing  the  ruin  and  de- 
ttruction  of  many  of  my  poor  deluded  oountry- 
men  who  were  in  their  service,  as  I  shall  make 
appear  before  1  have  done,  if  opportanities  of 
writing  fail  me  not." 

On  the  ucond  Slip  of  Paper, 

«  In  order  to  cMivinee  the  worM  of  the  up. 
Tightness  of  my  intentions  while  in  the  prince 
o(  Wales'sarmy»  as  well  at  to  shew  the  crndty, 
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injoatkse  and  ingnititude  of  my  murdeicn,  I 
think  it  proper,  in  the'first  place,  to  take  ds« 
tice,  how  much  better  usage  1  might  haveei- 
pected  of  my  country,  if  humanity  and  gsod 
nature  were  now  kicked  upon  with  the  mbs 
eyea  as  in  the  jtimes  of  our  brave  and  geaeroos 
ancestors :  but  I  am  sorry  to  observe,  that  mt 
present  men  in  power  are  so  for  sunk  bekiw 
the  noble  spirit  of  the  ancient  Britons,  as  bsidly 
at  this  day  to  be  distinguished  from  the  vciy 
basest  of  mankind.  Nor  could  the  pracat 
possessor  of  the  throne  of  our  injured  sovereigD, 
if  be  looked  on  himsdf  as  father  and  natural 
prince  of  this  country,  suffer  the  life  of  one  to 
be  taken  away,  who  bad  saved  the  lives  sod 
effects  of  more  than  300  persons  in  Scotland, 
who  were  firmly  attached  to  him  and  his  party: 
but,  it  seems,  it  is  now  made  a  criflae  to  sare 
the  lives  of  Scotsmen. 

**  As  neither  the  time,  nor  the  poor  mate- 
rials I  have  for  writing,  will  allow  me  to  de- 
scend to  a  particubir  enumeration  of  all  tbe 
services  I  have  done  to  the  friends  of  the 
Usurper,  I  shall  therefore  only  mentkm  afew 
of  the  most  known,  and  such  as  can  be  well  at- 
tested. 

**  In  July  1745,  soon  after  the  settiog  op  of 
the  royal  standard,  and  before  our  small  army 
had  reached  Corryariog,it  was  moved  by  asoM 
of  the  chiefs  to  apply  to  the  Prince  for  a  strong 
detachment  of  clana  todistress  Campball  of  In* 
vera's  bouse  and  tenants  in  that  neigbbourbood, 
which  my  brother  Lochiel  and  Isosuooesifttily 
opposed^  by  representing  to  our  geoerooa 
leader  (who  was. always  an  enemy  toopprea- 
sion)  that  such  proceedings  cookl'  be  noway 
useful  to  his  undertaking,  that  the  motioa  was 
entirely  laid  aside,  to  the  no  small  mortification 
of  the  proposers. 

"  My  brother  and  I  likeways  prevented  aach 
another  design  against  Breadalbine,  to  tfae 


great  satisfaction  oH  dur  dear  prince ;  and,  oa 
our  return  from  England  to  Glaaarew— 

«<  Arcbdau>  CAMSaON."* 

On  a  third  Slip  ofFaper, 

"  My  brother  and  I  did  service  to  the  tows 
of  Glasgow,  of  which  the  principal  gentry  ia 
the  neighbourbood  were  then,  and  are  to  thia 
day,  very  sensible,  if  they  durst  own  ibe 
truth:  but  that  might  be  construed  u  disaf- 
fection to  a^  government  Amndod  on,  and  asp- 
ported  by,  lies  and  falshood. 

*«  On  our  march  to  Stiriing,  I  myself  (thoofh 
I  am  like  to  meet  with  a  Hanoverian  rewafd 
for  it)  hindered  the  whole  townof  Kirkoitottodi 
from  being  deatroyed,  and  its  inhabitants  pot 
to  the  sword,  by  my  brother's  mte,  who  ««« 
justly  incensed  against  it  for  the  iafaoiaao 
murder  of  two  of  lady  Lochiers  servants,  M 
two  months  before.    Here  was  a  sufficient  pre- 

"  •  Mr.  Cameron  (as  was  his  custom  wh*" 
interrupted)  subscribed  bis  name  (as  he  told  hia 
wife)  to  make  w;hathe  had  written  the  floora 
authentic,*  in  case  he  should  not  haft  an  appof* 
tunity  uf  writiiig.any  raoce." 
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fbr  vmgmmeB^  had  I  been  ineKaMd  to 
.cruelty  :  but,  I  thank  God,  notliing  was  ever 
Ihfther  frrna  my  nature,  tboogh  I  may  have 
haen  otberwaye  represented.  Mr.  Canippebell 
of  Shawfield  likeways  owes  me  some  small 
favours  done  to.  himself  and  family,  which  at 
least  deserred  seme  return  in  my  hehalf. 

<«  And  lady  Ddnean  Campbell  of  Loehnell, 
BOW  in  London,  can,  if  she  pleaaes,  vouch  for 
tlie  truth  of  some  of  the  above  iaols. 

*'  Abchibaid  Camkbon." 

On  a  fourth  8Up  qfPaper.-^Jtine  6,  i7SS. 

**  1  thank  kind  Providence  I  had  the  happi- 
ness to  be  early  educated  in  the  principles  of 
Christian  loyalty,  which,  as  1  g^w  in  years, 
inspired  me  with  an  utter  abborreuoe  of  rebel- 
lion and  usurpation,  though  e?er  so  successful, 
and  when  I  arrived  at  man's  estate,  I  had  the 
testimony  both  of  religion  and  reason  to  con- 
lirm  me  in  the  truth  of  my  first  principles. 
Thus  my  attachment  to  the  royal  family  is 
more  the  result  of  examination  and  conviction, 
than  of  prepossession  and  prejudice;  and  as  1 
nni  now,  so  was  I  then,  ready  to  seal  my  lev- 
•alty  with  my  blood%  As  soon  therefore  as  the 
royal  youth  bad  set  up  the  king  his  father's 
standard,  I  immediately,  as  in  duty  bound,  re- 
jMired  to  it;  and  as  I  had  the  honour,  from  that 
time,  to  lie  almost  constantly  about  his  person 
till  November  1748,  fexcepUng  the  short  time 
after  the  affair  of  Culloden,  that  his  rbyal 
liighness  was  in  the  Western  Isles)  I  became 
more  and  more  captivated  with  his  amiable  and 
princely  virtues,  which  are  indeed  in  every 
instance  so  eminently  great,  as  I  want  words 
to  describe. 

**  I  can  farther  affirm,  (and  my  present  si- 
tnatioD,attd  that  of  my  dear  prince  too,  can 
leave  no  room  to  suspect  me  of  flattery)  that, 
aa  1  have  been  his  companion  in  the  lowest  de- 
gree of  adversity  that  ever  prince  was  reduced 
to,  so  I  have  beheld  him  too,  as  it  were,  on  the 
highest  pinnacle  of  fflory,  amidst  the  continual 
applauses,  and  I  had  almost  said,  adorations  of 
^the  most  brilliant  court  in  Europe ;  yet  he  was 
always  the  same,  ever  affable  and  courteous, 
giving  constant  proofs  of  his  great  humanity, 
and  of  his  fove  for  his  friends  and  his  country. 
What  great  good  to  these  nations  might  not  be 
-expected  f^om  such  a  prince,  were  he  in  pes- 
fle*ion  of  the  throne  of  his  ancestors !  And  as 
to  his  courage,  none  that  have  ever  heard  of 
bis  glorious  attempt  in  1745,  can,  I  should 
think,  call  it  in  queslion. 

«*  I  cannot  paas  by  in  sileoce  that  moat  un- 
just and  horrid  calumny,  (vix.  of  giving  no 
"    ■  by  the      "  * 
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garter  to  our  enemy)  raised 
mder  the  command  of  the  inhuman  son  of 
4be  elector  of  Hanover,  which  served  as  an 
excuse  for  the  unparalleled  butchery  com- 
mitted by  his  ocders  m  cold  Mood,  after  the  un- 
Iwppy  aiiair  of  Culloden ;  which,  if  true,  must 
have  ^me  to  my  knowledge,  who  had  the 
faononr  to  serve  my  ever  dear  master  in  quality 
•f  one  of  hii  aides  da  camp:  tod  I  hereby  de> 


chtfe  I  never  heard  of  such  orders.     Thi» 
above  ia  truth.  Archibald  Cameron.',' 

^  I  likeways  declare,  on  the  word  of  a  dying 
nnan,  that  the  last  time  I  had  the  honour  to  s4a 
his  royal  highness  Charles  prince  of  Wales,  he 
told  me  from  his  own  mouth,  and  bid  me  as- 
sure his  friends  from  liim,  that  he  was  a  meu^ 
ber  of  the  church  of  England. 

"  Archibald  Cambron.'^ 

On  afjih  Slip  of  Paper. 

<<  To  cover  the  cruelty  of  murdering  me  at 
this  distance  of  time  from  passing  the  unjust 
attainder,  1  am  accused  of  being  deeply  con- 
cerned in  a  new  plot  against  this  government, 
^which,  ifl  ^a«,  neither  the  fear  of  the  worst 
death  their  malice  could  invent,  nor  the  Mus- 
tering and  noisy  threatning  of  the  tumultuous 
council,  nor  much  less  their  Iflattering  pro- 
mises, could  have  extorted  any  discovery  of  it 
from  me)  but  not  so  much  as  one  evidenee 
was  ever  produced  to  make  good  the  charge: 
hut  it  is  my  business,  to  submit,  unce  God, 
in  his  all-wise  Providence,  thinks  fit  to  sufferit 
to  be  so ;  and  I  the  more  cheerfully  resign  my 
life,  as  it  is  uken  away  for  doing  my  duty  to 
God,  my  king  and  my  country  %  Uor  is  there 
any  thing  in  tbie  world  I  couM  so  much  wiab 
to  have  it  prolonged  tor,  as  to  have  soother  op- 
portunity of  employing  the  remainder  of  it 
in  the  same  glorious  cause. 

•«  AacHmALD  Cambron." 

«<  I  thank  God  I  was  not  in  the  least  daunted 
at  hearing  the  bloody  sentence,  which  my  on- 
righteous  judge  pronounced  with  a  seeming  in- 
sensibility, till  he  came  to  these  words  '  But 
*  not  till  you  are  dead ;'  before  which  he  made 
a  pause,  and,  ntteripg  them  with  a  particular 
emphasis,  stared  me  full  in  the  face,  to  see,  I 
Btfppose,  if  I  was  as  much  frighteneil  at  then, 
as  he,  perhaps,  would  have  been,  had  he  been 
In  my  place.  As  to  the  guilt  he  said  I  had  to 
answer  for,  aa  having  been  instrumenul  in  fint 
loss  of  90  many  lives,  let  htm  and  his  consti- 
tueots  see  to  that :  at  their  handi,  n6t  at  mine, 
will  all  the  Mood  that  has  been  sh6i  on  that 
account  be  required. 

««  God,  of  his  infinite  mercy,  grant  they 
may  prevent  the  punishment  which  hanga 
over  their  heads,  by  a  sincere  and  timely  re- 
pentance, and  speedy  return  to  their  doty. 

,<*  1  pray  God  to  hasten, the  restoration  ^ 
the  royal  family  (without  which  this  mtserablf 
dirided  nation  can  never  enjoy  peace  and  hap- 
piness,) and  that  it  may  please  him  to  preseri^ 
and  defend  the  king,  the  prince  of  Wales,  and 
the  duke  of  York,  from  the  power  and  nialica 
of  their  enemies;  to  prosper  and  reward  all 
my  friends  and  henetactors,'  and  to  forgive  all 
my  enemies,  murderers  and  false  acoosera^ 
from  the  elector  of  Hanover  and  bis  bloody 
son,  down  lo  Samuel  Cameron,  the  busest  of 
their  spies,  as  1  freely  do  from  the  bottom  of 
my  heart.  SU  SubteribUtir, 

4»  AaffHWiF-p  CAMBBoir,7 
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*<  I  am  now  ready  to  be  offinvd ;  I  have 
fought  a  good  figbt.    All  glory  to  God.'' 

<<  The  above  is  a  faithful  tranflcript  of  my 
late  dear  huflband's  dying  sentimenta. 

Sic  Subscribiturf       **  JbanCameron.'^ 

Copt  of  a  Letter  from  Dr.  Archibald  Ca- 
meron, under  Sentence  of  Death,  to  his 
Son  in  France. 

"  Tover  of  London^  June  6,  1753. 
*<  My  dear  child ; 

<<  J  t  is  with  the  highest  satisfaction,  that  I 
have,  for  some  time  past,  observed  in  yon  a 
aense  of  honour  and  loyalty,  much  beyond 
»  what  could  have  been^  expected  fmmaboyof 
your  years ;  and  though  death  will  soon  de- 
prive me  of  the  power  of  beine  of  farther  ser- 
vice  to  my  king,  prince,  and  country,  yet, 
what  greatly  adds  to  my  satisfaction,  is  the 
princi|ile  you  shew  in  your  letter  tv  3' our  mo- 
ther, on  the  news  of  roy  being  in  custody,  and 
the  confidence  vou  have  of  my  inviolable  fide- 
lity to  the  royal  cause :  I  give  you  the  joy  to 
assure  yoti,  that  your  coufidence  is  well 
grounded ;  for  1  have  been  unalterable,  even  in 
the  smalltrfit  matters;  and  my  approaching 
death,  and  the  roost  severe  usage,  will  rather 
serve  to  confirm,  than  shake,  my  fixed  resolu- 
tion of  remaining  so  for  ever. 

'*  1  am  far  less  concerned  about  myself,  than 
abotit  my  friends  and  ruined  country :  they, 
not  I,  claim  pity,  though  I  fall  a  victim  to  troth, 
bonoiir,  and  uprightness,  by  the  rage  of  Ha- 
noverian councils,  the  declared  enemies  of  every 
virtue.  I  thank  God,  I  am  hearty,  and  in.  much 
better  health  than  1  have  been  tor  some  years 
past ;  more  especially  since  I  saw  that  letter, 
i^hich  gives  me  such  hopes  of  your  future 
conduct,  from  the  desire  you  express  in  it',  that 
I  should  rather  sacrifice  my  life  than  save  it  on 
dishonourable  terms.  1  thank  my  GotI,  1  was 
always  easier  ashamed  than  frightened. 

<*  I  have  no  mooev  to  leave  you  as  a  legacy, 
but  toke  what  is  of  infinite  more  value,  viz. 
above  all  things,  first  serve  God,  next  your 
Icingf)  prince,  and  country ;  then  be  always  in 
your  duty  to  your  mother,  brothers,  and  sister ; 
act  honourably  and  honestly  by  your  neighbour; 
'meddle  in  no  party  quarrels ;  but,  when  you 
are  personally  wronged,  demand  justice  with 
coolness,  regularity  and  resolution,  without 
personal  reflections ;  beware  of  ever  speaking 
to  the  disadvantege  of  the  absent,  even  though 
they  should  deserve  it. 

*'  I  recommend  to  yon,  in  a  particular  man- 
ner, the  care  of  your  health ;  observe  great  mo* 
deration  in  eating,  at  any  rate  abstain  from 
heavy  and  late  suppers,  and,  above  all,  avoid 
dnoking  and  whoring.  Be  a  good  ceconomist 
of  your  Kule  money  and  clothes.  Let  the 
company  you  frequent  be  rather  of  your  betters 
than-your  inferiors. 

**  My  time  and  writing  implemente  allow  me 
coly  to  recommend  my  most  iiearty  (hanks  to 
my  noble  and  worthy  colonel  [lord  Ugilvy] ; 
4lon*t  neglect  your  duty  to  him. 


**  My  tove  and  dying  benadietioo  to  myebil- 
dren,  affection  to  my  brother's  children,  beit 
wishes  to  all  my  friends,  and  beafty  oonpfi- 
meots  to  all  my  good  acqaaintaace.  Aad 
•         •         ••         •••• 


[Here  this  great  good  man  was  obliged  to 
leave  off,  probably  for  want  of  a  knife  u>  cat 
hia  bit  of  a  pencil ;  and  he  never  bad  u- 
other  opportnnity  to  add  what  he  had  to  say 
farther  to  his  son,  except  what  be.  bad 
told  a  friend  by  word  of  mouth,  the  mora- 
ing  of  his  execution,  in  deliverisg  ths 
last  present  he  sent  his  son,  which  was  i 
pair  of  steel  shoe-buckles,  with  this  charge, 
(which,  that  it  might  not  be  fbigotteo,  ba 
repeatcMil  aeveral  timef),  viz.  *  These  1  saod 
*■  by  you  to  my  wife  as  my  last  present  to  my 

*  son,  and  bid  ber  tell  him  from  me.  That  I  feod 

*  him  these,  and  not  my  silver  ones;  and  tbtt, 

*  if  I  had  gold  onea,  1  would  not  send  himlbe 

*  gold,  but  these  steel  ones,  which  I  wotb 

*  when  skulking ;  for,  as  steel  is  hard  aad  tf 

*  small  value,  iris  therefore  an  emblem  of  ooo- 
<  stancy  and  disinterestedness :  so  I  would  baie 

*  him  consuint  and  disinterested  in  the  wn'w 
«  and  defence  of  bis  king,  prince,  and  country ; 
'  and  neither  be  bribed  nor  frightened  from.kii 
'  duty.'] 


en  this  gentleman  came  to  the  place  sf 
D,  he  looked  on  the  officers  and  spee- 


Aq  Authentic  Account  of  the    Behavioor  of 
Dr.  Archibald  Cameron. 

•<  When  1 
execution, 

totors  with  an  undaunted  and  composed  ooobte- 
nance ;  and,  as  soon  as  he  wan  uoloosed  fron 
the  sledge,  be  started  up,  and  with  an  hersi^ 
deportment,  stept  up  into  the  cart,  by  tbebelpof 
oneof  hispxecutiopers;  whence  lookiug  roosd, 
with  unconcern,  on  all  the  awTul  apparatus  of 
death,  he  smiled :  and  seeing  the  clergy  men  that 
attended  him  coming  up  the  steps,  be  came  foi> 
ward  to  meet  him,  and  endeavoured,  with  bis 
fettered  hands,  to  help  him  up,  saying,  Sobers 
you  come  ?  This  is  a  glorious  day  to  me !  'Tie 
my  new  birth-day ;  there  are  more  wittieoMS 
at  this  birth,  than  there  were  at  my  first.  Tbs 
clergyman  asked  him  bow  he  did:  he  said, 
Thank  God,  1  am  very  well,  but  a  little  h- 
tigued  with  my  journey  ;  but,  blessed  be  God, 
I  am  now  come  to  the  end  of  it. 

*'  On  ^hearing  one  of  the  gentlemen,  who 
presided  at  the  execution,  ask  the  clergymsa 
whether  he  would  be  long  about  his  office,  Dr. 
Cameron  immediately  took  the  word,  and  ssid, 
He  required  but  very  little  time,  for  it  wse  bat 
disagreeable  bemg  there,  and  he  waa  as  impa- 
tient to  be  gone  as  they  were.  The  clergymaa 
then  asked  the  gentleman  who  had  taoke, 
whether  he  was  the  sheriff?  and,  on  hisbeiog 
answered  10  the  affirmative,  be  told  him  Dr. 
Cameron'a  business  there  would  be  chiefly 
with  him;  that  he  bad  something  to  commaoi- 
cate  to  him,  if  he  would  toke  the  trouble  te 
come  near  ;  which  he  very  readily  complied 
with,  and  endeavoured  to  bnng.bia  horse  clooa 
to  the  cart :  but  finding  the  horat  a  little  on- 
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roly ,  and  fbat  he  could  not  bear  what  the  doctor 
■aid,  by  reaaon  of  the  noiae  of  the  multitude, 
ha  bedconed  with  bia  hand  lor  aileooe,  but  M 
no  puriKMe,  whereupon  he  very  obligingly 
nligbted,  and  came  up  the  atepa,  and,  with 
great  ci?ility  and  attention,  liatened  to  the  Doc- 
tor, who  spoke  to  this  purpoae: 

«*  *  Sir,  YOU  aeea  fellow  subject  joat  going  to 

*  pay  his  last  debt  to  bia  king  and  country. 

*  I  the  more  cheerfully  resign  my  life,  as  it  is 
'  taken  from  me  for  doing  my  duty  according 

*  to  my  conscience.    I  freely  forgive  all  my 

*  enemies,  and  thoae  who  are  instrumental  in 

*  Uking  away  my  life.    I  thank  God  1  die  in 

*  charity  with  all  mankind. 

*«  <  As  to  my  religion,    I  die    a  stedfast 

*  (though  unworthy)  member  of  that  chnrch, 

*  in  which  I  have  always  lired,  the  church  of 
'  England,  in  whose  communion,  I  hope 
^  (through  the  merits  of  my  blessed  Saviour)  tor 
«  forgiveness  of  my  sins,  for  which  I  am  hear- 

*  tily  sorry. 

«« •  The  custom  of  delivering  something  in 

*  writing,  on  such  occasions  as  this,  I  should 

*  willingly  have  complied  with,  had  not  my  un«- 

*  common  bard  usage,  even  after  sentence,  put 

*  it  out  of  my  power,  being  denied  the  use  of 

*  peof.  iok,  and  paper,  except  in  the  presence  of 

*  some  of  my  keepers.  But  what  i  intend  my 
<  country  should  be  informed  of,  with  regard  to 

*  my  dying  sentiments,  I  have,  by  the  means 
'of  a  blunt  pencil,  endeavoured  to  set  down  on 


'  some  slips  of  paper,  as  1  could  comeby^hem, 
'  in  as  legible  characters  as  I  was  able;  and 

*  these  1  have  left  in  the  hands  of  my  wife, 
'  charging  her,  on  her  duty  to  her  dying  hu8« 

*  band,  to  tranamit,  with  all  ooovenieot  speed,  a 

*  faithful  transcript  of  them  to  you,  and  I  am 

*  confident  ahe  will  honourably  discharge  the 
« trust.'* 

*'  He  then  told  the  sheriff  be  would  presume 
no  longer  upon  bis  patience ;  but  ttie  sheriflT, 
with  kMks  that  bespoke  a  great  deal  of  concern, 
and  with  much  good  nature,  begged  he  would 
take  as  much  time  aa  he  ptemd,  for  they 
would  wait  till  he  was  ready.  The  doctor 
thanked  him. — Then  tomin|(  to  the  clergyman, 
he  aaid,  1  have  now  done  with  this  worid,  and 
I  am  ready  to  leave  it. 

*i  He  joined  heartily  in  the  commendatory 
prayers^  See,  then  repeated  some  ejaculations 
out  of  the  Plalms :  af^er  which  he  embraced , 
the  clergyman,  and  took  leave  of  him. 

**  P.  S.  As  the  clergyman  was  going  down 
firom  the  cart,  he  had  like  to  have  missed  the 
steps,  which  the  doctor  observing,  called  out  to 
bhn,  with  a  cheerful  tone  of  voice,  aay  ing,  Take 
care  how  you  go.  I  think  you  dfon't  know 
this  way  so  well  as  1  do." 


*  "  Which  Mrs.  Cameron  moat  faithfully 
performed,  sending  along  with  it  a  letter  from 


535.  TheTrial  of  Stephen  M*Daniel,John  Berry,  James  Egan, 
(otherwise  Gahagan)  and  James  Salmon,  at  Justice-Hall  in 
the  Old-Bailey,  on  Saturday  the  1st  of  March,  1755,  before 
the  Right  Hon.  Stephen  Theodore  Janssen,  esq.  Lord  Mayer 
of  the  City  of  London ;  the  Hon.  Sir  Richard  Adams,  knt. 
the  Hon.  Mr.  Justice  Wilmot,  William  Moreton,  esq.  Re- 
corder, and  others  of  his  Majesty's  Justices  of  Oyer  and  Ter- 
miner, for  the  said  City  and  County,  for  being  Accessaries 
before  a  Felony  committed  by  Peter  Kelly  and  John  Ellis,  in 
the  County  of  Kent ;  for  which  they  were  tried  and  coi^- 
victed  at  the  Assizes  held  at  Maidstone,  August  13,  1754:* 
27  George  IL  a.  d.  1755.  , 


JuftY. 


Richard  HeaTvsldes, 
Gamaliel  Gardoer, 
Natbaoiel  Nortoo, 
Samuel  Neshit,  ^ 
Ebenexer  Gardaer, 
Jqba  Peperton^ 


Randolph  Baileys, 
John  Keen, 
Henry  Kuight, 
Williaiu  Bassoo, 
John  Brewin, 
John  Pricklovr. 


•  See  Foat.  121.364, 365. 


Stephen  M<0aniel,  John  Berry,  Jamea 

EgtfA  (oiberirise  Gahagan)  and  Jdinet)  Saluiou, 
.were  indicted,  for  that,  at  the  gaol-(leli%er>  lor 
our  80?ereiffn  lord  ihe  king  at  tlie  county 
gaol  at  Maioatooe  for  the  c»unty  of  Kini,  on 
Tuesday  tlie  Idth  of  August,  in  the  tweuiy- 
eighth  vear  of  our  said  sovereigu  lord  the  king, 
Peter  Ikelly  and  John  Ellis  were,  in  due  f<  rm 
of  law,  indicted  for  a  rohbery  oo  the  king's 
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let  htm  know  more  of  it  on  the  morrow,  for  I  |  them.  Ahont  half  an  hour  afler  two  1  saw 
should  see  them  a^in  to-oi^ht  or  to-morrow ;  .  Berry  jo  the  Artiilery-grroUDfl ;  (t  was  to  take 
he  iiaid,  that  was  very  well.  At  ai^ht  I  saw  |  uo  notice  to  Berry  and  M*l>aoiel,  or  they  to 
Berry,  and  told  him  what  had  passed  between  |  me)  and  presently  after,  walking  round  by  the 
the  lads  and  I;  he 'said,  it  was  very  well,  he  >  Artillery- House,  1  saw  M«I>aniei ;  after  that 


should  see  £gan  to-morrow  morning ;  then  I 
went  to  bed.  The  next  morning,  which  was 
Monday  the  23d  of  July,  abodt  ^e  o'clock, 
Berry  called  me  into  his  room  again,  and  hid 
roe  go  and  tell  Si'Daoiel  not  to  be  out  of  the 
way,  and  he  also  ga?e  me  three-penoe  to  go 
down  to  the  Fleet- market  to  treat  Ellis  and 
Kelly  with  some  gin.  1  went  down,  and  there 
1  met  with  them,  and  gave  them  each  a  half- 
penny-worth ;  and  told  them  1  would  fix  a  day 
when  we  shouU  go  down  to  Deptford  :  then  I 
left  them,  and  went  to  M^Daniel's  house. 
About  nine  that  morning  there  came  Berry 
and  Eganoip  into  his  room  ;  Berry  said,  God 
damn  you,  Mack,  you  and  my  lord  muid  no- 
thing but  that  God  damn'd  tea-kettle;  you 
don't'  mind  to  look  after  business. 

What  did  he  mean  by  my  lord? — He  meant 
me;  it  was  a  nick-name  they  gave  me. 
M'Daniel  answered,  fie  is  just  eome  from  the 
two  lads,  as  he  tells  me.  I  said.  If  Egan  has 
a  mind  to  go,  he  shall  go  and  see  them ;  he 
and  1  went  down  into  the  Fleet-market,  there 
were  the  two  lads  sitting  on  a  pea-cart ;  I  put 
my  hand  into  my  pocket,  and  gave  them  a 
halfpenny  each  to  go  and  get  some  gin.  Egan 
stood  not  above  three  or  four  yards  from  them 
at  the  same  time,  leaning  against  a  post ;  then 
he  went  one  way,  and  i,  another ;  I  went 
through  Plumb-Tree  court,  and  met  Egan  in 
Shoe 'lane ;  then  he  went  to  M*Daniel's  house 
again.  Egan  saidlhere  to  M'Daniel  and  Berry, 
By  God  they'll  do  very  well,  they  are  two 
pretty  lads. 

Berry,  Where  was  this  ?— B/«.  Yon  know 
well  enough,  it  was  at  M^Daniel's  house  :  then 
Berry,  Egan,  and  I  came  down  stairs;  we 
parted  with  Egan  at  the  end  of  the  court. 
Berry  and  1  went  over  to  the  Plumb-Tree ; 
and,  as  we  went  by  Salmon's  .door  in 
Shoe-lane,  Berry  beckoned  him  out,  and  he 
went  with  us,  I  staved  and  drank ^  part  of 
one  pint  of  beer,,  anif  then  went  away  by 
Berry's  order,  and  left  them  together.  On 
the  Tuesday  mornmg  Berry  and  I  went  to 
the  Plumb-lTree  ale-house  again ;«  he  bid  me 
go  over,  and  tell  M 'Daniel  he  wanted  to  speak 
with  him  ;  I  went  and  tidd  him,  and  be  came : 
then  I  went  out  of  the  house,  to  see  if  1  could 
find  the  two  lads  again ;  1  found  them  in  the 
Fleet-market,  and  discoursed  with  them  ;  they 
•aid,  they  weregoiou.to  Hurk  (as  they  called 
it)  in  the  Artillery-ground. 
"  What  work?— It  was  picking  of  pockets.  I 
eame  back  and  acquainted  Berry  and  M*Daniel 
with  it.  Berry  ^ave  roe  three-  peuce  in  half- 
pence, apd  ibey  Kid  roe  go  out  dir«'Ctly  to  them, 
and  keep  tdem  company  :  Berry  always  found 
the  money.  They  mXU  said,  they  would  come 
into  the  Artillery  ground  about  two  o'clorJi  to 
•ee  the  lads :  the  White  regiment  marched  that 
day<  1  went  and  walked  ap  aud  dowQ  with 


I  left  the  lads,  and  went  to  Berry,  as  be  stood 
at  the  Artillery -gate,  and  said  to  him,  Mr*^ 
Berry,  do  you  think  they  will  dof 

Berry.    What  time  of  the  day  was  this? 

Bke,    It  was  about  three  o'clock. 

What  was  Berry's  answer  to  that?— He  sakl, 
Do !  damn  me,  1  have  done  less  than  they  over, 
for  March  ^nd  Newman  were  less :  he  pot  his 
hand  in  his  pocket,  and  gave  me  sixpence;  and 
bid  me  be  sure  not  to  leave  them. 

Berry.  Here  is  a  man  in  court  will  con- 
tradict that  (pointing  to  one  that  stood  near 
him). 

Court.  Don't  you  know,  at  yonr  request, 
all  the  evidences  for  the  prosecution  were  put 
out  of  court,  to  be  called  in  one  at  a  time ;  at 
which  time  your's  were  put  oitl  also?  How 
came  this  witness  in  again  f  He  roust  go  out, 
and  come  in  when  he  is  called.  (He  went  oot, 
but  did  not  oomt  in  again  to  give  evidence  oa 
Borrv's  defence.)      " 

Biee.  I  went  with  the  sixpence  roond  the 
Artillery -ground^  and  met  with  M'Daniel ;  be 
said  he  was  going  to  Berry.  1  asked  him  tf  he 
thought  the  two  lads  would  do  ?  He  saM,  Damn 
your  eyes,  I  have  done  lest  than  they  over  at 
Kihgston. 

Had  he  a  si^ht  of  them?— He  had,  aswa 
passed  him  before;  he  and  Berry  went  into 
the  ground,  on  purpose  to  see  them.  Then  I 
left  M'Daniel,  and  went  and  gave  the  boys  part 
of  a  full  pot  of  beer;  then  Ii>id  them  good- 
bye, and  told  them  1  would  see  them  agamtbe 
next  morning,  which  was  the  S4th.  I  went 
home,  and  got  op  in  the  rooming,  and  told 
Berry  1  was  going  to  them ;  he  gave  me  three- 
pence. Then  1  went  down  into  the  Fieet- 
market,  and  told  them,  1  believed  the  thing 
would  be  done  on  the  Friday ;  this  was  on  the 
Wednesday :  if  not,  I  would  let  them  know 
farther.  Then  I  left  them,  and  at  night  1  went 
home,  and  told  Berry  I  had  been  again  ak»ng 
with  Ellis  and  Kelly.  He  said.  Damn  you, 
don't  go  to  deceive  us ;  do  yoa  ooiiie  up  to  the 
Bell  in  Holbom  by-and-bve,  and  tell  M'Daaiei 
I  want  him.  I  went  to  M^Daniel's  bouse,  and 
left  word  what  Berry  ordered  me ;  for  M 'Da- 
niel was  not  at  home.  Then  1  went  to  the 
Beil,  and  B^tty  met  me  jost  at  the  door :  just 
as  I  was.  going  into  the  house  he  said.  Here  is 
three- pence ;  go  away  to  the  Artillery -ground, 
be  sure  10  be  there  about  two  o'clock:  this 
was  on  Thursday  the  95th,  in  the  momui^. 
He  said.  Don't  come  in,  for  Mr.  fiagley  is 
there ;  I  don't  desire  he  should  see  vou. 

Who  was  that  Mr.  Bagley  ?— He  was  a 
neighbour  of  Betry's.  1  went  away  to  the 
Artillery-ground  at  the  time ;  and  walked  about 
an  hour  and  a  half  before  I  saw  either  Beiry 
or  M'Daniel ;  but  walking  by  the  Artillery 
ground,  1  saw  M'Daniel ;  he  told  me  he  bad 
beeu  9X  diuier  along  with  sooiebody  ia  the 
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at  the  Plamb-Tree  alehouse :  there 


Artillery-boatey  and  said.  Where  the  devil  b 
Berry  ?  I  said,  I  never  taw  anj  thing  of  him. 
About  half  an  hoar  after  that,  there  was  hue- 
and-cry  afler  a  pick-pocket.  M*Daiiiel  came 
to  me,  and  said,  God  damn  me,  the  chief  per- 
son is  a-ducking  in  the  Pyed- Horse  yard; 
follow  him,  and  ffive  him  soma  gin,  for  they 
have  almost  killed  him.  I  followed  him  (it  was 
£llb  the  chimney-sweeper,  the  biggest  of  the 
two  lads)  cross  itfoorfields ;  I  saw  the  people  go 
from  him,  and  there  were  but  two  or  three  peo- 
ple behind  him ;  I  gave  him  a  penny  or  three- 
iialfpence,  I  don't  know  which.  Then  I  went 
back  to  Al*Daniel,  and  told  him  he  was  very 
safe ;  then  he  and  I  came  cot  of  the  Arttllery- 
ground  together :  as  we  were  coming  out  of 
the  gronnd,  we  met  one  they  call  Plump  (his 
name  Brebrook)  and  another  fellow  they  call 
Doctor,  that  was  turnkey  at  Clerkenwell  Bride- 
well. Plump  seeing  M*Daniel  and  I  together, 
said  to  me,  God  damn  you,  you  rascal,  you 
deserve  to  be  hanged  for  that  affair  of  Kidden. 
M*Daniel  said  to  me.  Come  along,  don't  be 
afraid  of  aav  body.  We  went  over  Moorfields 
together.  He  ordered  me  to. go  to  his  wife, 
which  I  did ;  and  afler  that  I  went  down  the 
Fleet-market,  to  see  if  Ellis  was  safe;  1  found 
them  both,  and  told  them  I  would  meet  them 
the  next  morning :  they  said,  they  had  uo  mo- 
ney to  pa^  for  their  lodging ;  I  said,  Here  is 
three- halfpence  for  yon,  go  and  lie  in  the  brick- 
fiekl  to-night.  Then  I  went  home  to  Mr. 
Berry's ;  be  told  me  he  had  been  at  the  other 
end  of  the  town  about  some  business,  and  he 
could  not  come  into  the  Artillery- ground.  If 
this  affair  of  Ellis's  bebg  ducked  had  not  hap- 
pened, the  robbery  of  Sumon  was  to  have  been 
committed  on  the  Friday. 

When  was  it  fixed  to  be  on  the  Friday  ?— 
That  was  determined  to  be  on  the  Wednesday. 

By  who? — Berry  and  I  pitched  upon  the 
thing  in  the  morning,  and  he  was  to  go  and  let 
the  rest  know.  .     . 

Where  did  you  consult  this  P— -We  did  it  in 
his  room,  before  we  went  out  to  go  to  th^  Bell. 

What  did  he  say.  to  you  about  it  then  ?— He 
bade  me  tell  the  lads  we  should  go  to  Deptford 
to  steal  the  linen  on  the  Friday. 

Who  did  he  mean  by  the  rest,  which  he  said 
he  would  letknOw  it?--He  meant  Egan,  Sal- 
mon, and  M'Daniel.  On  the  Thursday  night 
I  told  Berry  of  Ellin's  being  ducked ;  he  said, 
M'Daniel,  Egan,  Salmon,  and  he  had  agreed, 
that  it  should  not  be  done  ou  the  Friday,  lest 
the  lads  should  be  apprehended  on  the  Satur- 
day, and  kept  all  day  on  Sunday  iathe  watch- 
honse ;  and  somebody  might  come  to  them,  to 
whom  they  might  tellsometbuig  about  my  be- 
ing ooooerned  with  them,  and  so  by  impeaching 
me  I  might  be  apprehended  ;  so  he  said  they 
had  fixed  it  to  be  on  the  Monday.  On  which 
morning  I  got  up  by  Mr.  Berry's  orders;  he 

gave  me  two-pence  or  three- |»ence  (I  cannot 
e  positive  which)  to  go  to  the  Fleet- market  to 
meet  them,  and  bid  them  stay  till  nine  o'clock, 
and  say  I  wouU  come  to  them  again ;  which  1 
^d,  and  returned,  w  Berry  ordered  me,  to  him 
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I  Sal- 
mon agd  he;  he  sent  me  out  for  M'Daniel ;  i 
went  to  him,  and  he  bid  me  tell  Berry  he  was 
shaving  himself,  and  he  would  come  when  he 
had  done.  I  wen^  and  told  Berry ;  he  changed 
a  guinea,  and  gave  me  five  shillingf,  and  hid 
me  not  to  be  extravagant :  he  gave  me  that,  as 
he  said,  to  flash  to  the  boys ;  to  shew  it  to 
them,  and  say,  I  made  that  last  night :  I  was 
to  pull  it  out  all  at  once.  He  gave  Salmoa 
hali-a-crown  to  be  robbed  of.  ' 

Was  it  in  one  piece? — No ;  it  was  two  shil- 
lings and  sizpoice.  * 

Who  were  present  at  this  time?— Thera 
were  Berry,  M'Daniel,  and  Salmon.  Then 
Berry  said  to  me,  Now  go  away  as  fast  tf  yoa 
can ;  and  I  said,  At  what  place  shall  I  stop  fbr 
yon,  to  see  you  are  going,  that  we  may  ba 
both  sore  ?  i  said,  I  will  stop  at  the  Bell  in 
the  Borough,  and  oall  for  a  glass  of  gin;  then 
you  may  know  and  he  sure  that  we  are  going 
to  Deptford.  1  left  them,  and  went  to  the  two 
boys. 

About  what  time  was  this  ?— It  was  about 
half  an  hour  after  nine  in  the  morning.  I 
went  with  the  boys  to  a  house  in  Little- Britain  ; 
there  I  called  for  some  beer,  and  bread  and 
cheese ;  and  pulled  off  my  coat,  and  said,  I 
must  go  loihe  Fence  to  get  some  money,  for 
the  woman  has  not  paid  me  all.  Then  I  left 
my  great-coat,  and  went  to  Berry  i  and  told 
him  to  hasten  away,  for  the  boys  wanted  to 
go.  Berry  bid  me  return  to  them  directly, 
and  said,  he  would  be  over  the  water  time 
enough  for  us.  I  went  to  the  boys  again,  and 
called  for  another  pot  of  beer,  to  delay  the 
time.  After  we  had  drank  that,  we  went  out. 
tQ  go  to  Deptford.  When  we  came  to  the  Bell 
in  the  Borough,  we  went  in ;  and  in  the  right* 
band  box  there  sat  Berry  and  Salmon ;  there 
i  gave  the  boys  each  of  them  a  halfpenny- 
worth of  gin;  1  was  not  to  take  notice  of 
Berry  or  Sahnoo.  After  we  came  out,  Kally 
said.  Damn  your  eyes,  there  is  that  old  thie& 
catching  son  of  a  bitch,  your  old  master.  Said 
I,  Never  mind  it,  I  don't  belong  to  him  now. 
Then  we  went  down  the  Borough  market; 
they  bought  a  breast  of  lamb  for  their  dinners^ 
anil  we  went  to  the  Black  Spread  Ea^le  in 
Kent-street  (which  was  the  house  the  prisonera 
and  I  had  appointed  for  them  to  come  to  the 
n<^xt  day).  We  had  the  lamb  fried  for  our 
dinners ;  from  thence  we  went  to  Deptford. 

What  time  did  you  set  out  from  Kent- street  f 

We  set  out  from  thence  about  half  an  hour 
after  twelve  o'clock :  I  had  made  them  almost 
drunk.  After  we  went  from  thence,  it  was  too 
soon  in  the  day ;  we  could  do  nothing  till  Si 
was  dark,  I  told  them,  so  we  would  go  over 
into  the  ftel^,  and  go  to  sleep:  so,  to  prolong 
the  time,  we  went  into  the  fields,  and  all  three 
of  us  went  to  sleep :  they  slept  pretty  heartily. 
When  I  thought  it  proper  time  to  awake  them, 
X  did ;  and  away  we  went  lor  Deptford. 

What  time  did  you  set  out' after  this  sleep  f 
—1  cannot  tell  the  time. 

Was  it  dark  ?— No,  it  was  not     Wa  were  ie 
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]>eptrord  to  h6tfr  (before  dM.  t  w^t  #itll 
them  to  the  sii^fi  of  tfae  Ship,  the  boose  tbit 
BeiTT  aad  Salmon  bad  aiJlfioibM  to  eoitoe  to. 
I  called  for  a  piut  Of  beer  at  tbo  dM>i-,  illd  bid 
them  stay  there;  atid  stid,  1  bid  *  rel«tioii  in 
the  town,  rieArtb<r  Water* Gate,  wbicb  I  traql^ 
to  see:  I  left  therit,  and  Went  to  ieo  fbr  Berr^ 
Md  SufmoA.  f  fbobd  Berry ;  be  Md  I  Weik 
into  a  pOhHc  bittlse,  I  tbifik  it  is  tbe  Dttke 
WiRi^m's  Head ;  be  MM  for  a  pint  of  beef, 
end  bid  me  return  td  the  tito  Ho^a,  Mid  flelolkOB 
Iboold  66ifi«  to  fb«f  boute.  I  went  to  tbMn 
were  still  at  the  door) ;  I  said,  GoAe,  let 
io  into  the  bottae;  I  ^tfeti  ttry  tofMSn  to 
dome  to  ifte. 

Had  tdti  l«t  «h«  bdys  iMO  aAV  klioWf Adge  of 
Ibis  affitii",  beibi-e  yott  caiu^  to  tlHs  plbe«  N^lf 6, 
I  did  ndi:  tfnflr  f  hlMl  told  tfaem  it  itii  16  iteal 
dcrme  Hneti;  tbey  weut  for  od  Atber  intellt. 
Then  I  went  hi,  end  called  for  a  pot  (»f  be6r, 
dnd  brelid  and  cheese ;  we  ctt  the  brtad  luid 
^beete,  and  drank  tbe  beer ;  tod  ctHed  for  kd- 
other  pot  of  beer:  in  the  mean  time  in  cklD^ 
Balmoo.  Hfe  first  went  knd  leaned  against  a 
dresser  fifr  abobtliklf  a  minnte,  and  then  cdni« 
4ttd  sat  do#n  In  tb^  bdx  near  dir,  and  heg^  16 
discourse  abotit  fftfin^  to  London  (it  #ls  then 
dusk).  I  saw  Berry  gfo  by  tb«  Wifldetl' :  be 
feedconed  his  fibber,  abd  I  webt  oat  le  UioH. 
He  said.  Be  ante  follow  Bklmon  wbeb  becomes 
^ut.  I  went  in  a^in,  And  Salmon  presenfljr 
%rent  oot.  .  I  cban^6d  half-a-crown,  knd  tsked 
the  lads  if  tf^ey  would  hare  any^u.  When 
Salibon  first  cabie  in,  Kelly  said,  There  U  that 
bid  blood  of  a  bitch,  the  bi^eccbes* maker  in 
Sbbe-lane;  his  sdo  and  I  hare  been  pickiOj^  of 
pockets  together  baany  a  time.  1  skid,  Nerer 
bind  that;  what  is  that  to  us r  I  knew  tbo 
blace  wh^re  he  iras  to  stop  Hi ;  it  #aii  jdst  by 
the  fhur  iiiile^stone :  this  wan  agreed  upon  be- 
fore. Tbe  two  bdyb  and  1  trent  on ;  and  by 
tbe  fbur^mtle  stone,  by  a  gate,  Salmdta  stood 
ihakitig  beliete  be  wak  tbaking  Water.  Dtann 
tne,  skid  Kelly,  there  is  the  old  breecbes- 
tnaker ;  he  is  suckey,  WVn  scadip  bitn. 

What  rekson  did  you  givb  Kdly  and  BIlis  foh 


your  firoing  after  Salmon  P— I  said,  ike  Will  tkke 
a  walk,  till  it  is  time  to  steal  the  linen. 

Was  it  light  or  dark  P— Tbe  moon  shone. 
Kelly  said,  when  be  came  op  to  Salmon,  God 
damn  you,  what  have  you  gi>t  there  P  Sidmon 
iaid.  Gentlemen,  take  what  I  have  got,  don't 
uae  me  ill.  He  had  the  breeches  under  his 
arm,  aud  he  gave  them  to  me ;  they  were  in  a 
blue  and  white  handkerchief,  and  1  gave  them 
to  Kelly.  I  said  to  Kellv*  What  money  bare 
you  got  ?  Salmon  said.  Here,  gentlemen,  what 
money  I  ha?e  got  is  in  my  left-hand  waistcoat 
pocket,  in  a  tobacco- box.  (He  bad  told  me  be- 
fore what  money  he  had  ffot  would  be  there.) 
Kelly  put  his  hand  into  bis  pocket,  and  took 
tbe  tobacco-box  out,  and  a  clasp-knife  and 
fork ;  then  away  we  walked  on  for  London, 
and  came  into  Kent-street  as  ikst  as  we  could, 
and  lodged  there  all  night,  at  a  bouse  where  I 
paid  the  lodging- money  at  going  down,  by 
Berry's  ordefy  to  iadttcn  tbe  Uds  to  come  there 
•gain. 


Ttbil  tfM^Danid  and  idkM, 
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What  ti«be  did  yow  get  «>  Kent-abneet  alM 
the  rebbsry  P— I  belieire  we  got  tb^re  4ko«i 
elefene'elodt;  tbe  pe6|db  bad  no  deek  in  tbe 
bouse. 

What  money  dkl  you  tike  from  Sahnen  ?«^ 
We  looked  at  that  doming  aldng ;  I  knew  what 
was  in  it  before :  tbc^e  were  twe  shilling  and 
sixpence,  and  a  pockel-piece  with  Skihen  on 
k,  01*  some  sa6li  name,  and  a  pmiebed  narfc 
fai  tbe  middle  of  it.  [Mf «  Cox  prodnoed  tbi 
things  mentioned]^ 

Court.  Look  at  this  loba6eo-box.---Bitt.. 
This  i6  tbe  tery  same,  it  i*  riveted  witbin-«de  | 
I  have  bad  this  box  a  hundred  tittes  in  my 
band  before. 

N.  B.  The  t>ox  was  an  oval  iron  box,  with 
a  rose,  and  garter  round  that ;  and  a  lion  and 
unkxmi  (as  on  tbe  king's-arms)  in  baaso-re* 
lievoon  tbelid. 

QmH.  Look  at  tbit  pocket-pTeee. 

Bin,  This  is  the  same  piece  whidb  I  men* 
flbned  veloie* 

GmH.  Look  at  the  two  pair  of  breedies  and 
bandkerebief. 

Blee.  Tbeae  are  tba  iadM  bredebea  ini 
ibandkerebief. 

Court.  LodkatftidknUb. 

BUe.   Itiitbesaaleknift. 

N.  B.  The das|Hknife  andfork were  midt 
to  lasten  together  in  tbe  handles. 

What  was  d6ne  tbe  next  morning,  wbeA 
yon  lay  In  Kent- street?— We  got  op  tbe  neft 
morning  about  seven  o'clock,  and  went  over  tb6 
way  to  the  sivn  of  tbe  Blade  Spreid  fiagle  (Ibe 
bouse  tfaat  Berry  ordered  me  to  go  to.)  I 
called  for  some  Mer,  and  said  to  KeHy  and 
Ellis,  Sit  down,  and  1  UriW  go  get  Yon  some- 
tbing  fur  breakfast.  1  Went  oot  with  f  bat  pre- 
tence, and  went  to  the  White  Bear  ib  tfae  same 
street,  where  Beny  ordered  we  to  «onie  to  let 
him  know.  There  sat  Berry,  £gan,  and 
Salmon  at  tbe  door  on  tbe  bebch.    Berry  akid. 


That  s6n-of-a- Whore  M«Danid  is  not  oomeycf; 
now  wd  most  wait  for  him  :  go  you  back,  and 
Bgan  shall  come  afteir  you  directly.  Bgan  and 
I  walked  up  the  street  a  littld  way  together.  I 
said,  Stop  thoe  a  bit,  while  I  gnover  to  that  ebon 
to  buy  a  lamb's  lirer  tor  breaktet;  betaitfy 
he  would  go  on.  Hk  went  on  before,  and 
called  for  a  pint  of  beer ;  I  came  after  with  tfafc 
liver.  I  aaid  to  BIlis  and  Kelly,  as  I  was  going 
to  cut  the  Kver,  That  man  <ieals  in  Rag-Fdir 
(meaning  Egan) ;  at  tbe  same  time  1  knew  be 
did  not :  hut  I  was  to  say  so  when  became  hf. 
I  said.  May-be  he  wifl  buy  tbe  breeches; 
shall  I  ask  him  P  Yes,  said  they,  with  dl  oar 
besrts.  1  said  to  him,  Master,  will  yon  boy 
some  leather  breechea?  Hesaid,Letmelookai 
them  ;  if  yon  and  I  can  agree,  1  will  boy  tbem. 
After  he  had  looked  at  them,  he  said.  What 
will  you  have  for  them?  I  said  six  shillings. 
He  said,  I  will  give  yon  five.  He  put  his  hM 
into  his  pocket,  aud  gave  KeHy  a  abittiof 
earnest ;  and  said,  he  bad  not  so  much  mon^ 
about  him,  bnt  be  would  come  in  an  boor  er 
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|w»v  %^  pty  tlie  vest  of  tb«  moMy  $  and  be 
vouM  iMv«  the  breeclMs  in  our  care  till  he 
eune  beck.  1  aei4,  My  friend«  will  you  eat  a 
Jbit  ef  liver  aad  baeon  befere  yea  goP  Heaaid, 
I  don't  eare  if  I  do.  He  aat  down  by  the  fircr 
fide,  and  said,  Landlond,  let  na  bare  a  balfpen- 
oy-woitb  of  tobaoco ;  and  aaid,  God  Uewi  me, 
I  don't  kdow  what  1  ahail  do ;  1  have  lost  my 
tabaoeorbox.  (Tbia  be  was  to  lay  to  get  the 
toJbacttHbya  of  them.)  I  said  to  KeHy,  Let 
on  aell  bim  the  hox^  PMy-be  be  will  buy  it. 
Kelly  laid,  No,  kt  oa  ding  it ;  it  ii  aneh  a  ra* 
■Mrkable  one,  aiay*be  it  oiay  be  known. 

What  did  be  aiean  bv  dinging  it?— He 
waant  to  iing  it  away  y  I  aaid,  No,  let  oa  aall 
its  Umo  KtSf  aaid,  Naiter.  1  will  adl  yon  a 
tobacco-box,  if  you  will  buy  it;  aaid  he^  Lei 
aielookatk;  lie  looked  at  it,  and  naked,  what 
lie  WAuld  baae  for  itP  Kelly  aaked  aix-penoe 
for  it ;  be  aaid,  No,  bo  would,  not  gire  it.  I 
anid,  We  will  not  have  dry  nMwey,  we  will 
have aanie  beer:  then  £gan  aaid.  He  wouU 


g^ive  a  full  ffeot  of  twoMnny  for  it ;  then  Kelly 
aaid,  heebould  have  rt :  after  he  had  eat  hia 
bveakfasty  be  went  oat,  and  gnea  to  Berry  and 
SalaMia.  I  went  backwarda  with  the  two  hoys 
to  play  at  akittlea  to  detain  thenn,  but  the  grooiMl 
waa  ao  wet  we  conld  not  play :  ao  we  found 
attolher  JiaatiaBe,  called  The  Devil  and  Teylon. 
I  kept  ttMi  ttone  an  hour  and  half;  then  1 
aaid.  If  the  man  does  not  come,  let  us  sell  the 
^Baaohou  I  aaid,  1  will  go  and  he  shaved ; ' 
and  I  left  my  grent««oat,  and  went  to  the  White 
"^         but  when  they  caflMtbeiie^  they  did  not 


like  the  peofde  or  tbe 
M^Daniel  came  they  did  not  like  him.  1 
em  qf  4be  hoqae,  and  saw  Besry  oomo  out  of 
tbe  Elepbant  and  Castle ;  they  beckoned  me 
lairer ;  I  went  and  enUed  for  «  pint  of  heer  ; 
Berry  said  Aojiie,  You  may  .dsinfc  with  «s;  and 
aaid.  Damn  you,  where  ia  your  gvsai-coat  f 
](wbichbAhe  aMne  I  have  now.)  He  hid  one  turn 
back  and  fetch  it,  and  mid,  M'0«a«el  and£gan 
^baU  go. 

Who  Mere  ihere?^TheaB  were  all  the  four 
loners  there,  sitting  m  the  has^oing in  tan 
Aslt^haod   side,  4iiokiBgc  i  wpnt  bsnk 
I  to  EUis  and  K«lly»  and  aaid.  The  haabar 
is  busy,  and  cannut  shave  me,  I  must  ^anom 
again  in  five  or^six .minutes,    laaul.  The  wea- 
ther is  cold,  I  must  put  my  great-coat  on  j   I 
putaton,  and  went  to  the  Elephant  and  Qtatle 
#0  tham  JigpiA.    fierny  bid  me  go  to  the  Bell 
in  tbe  Borough,  and  suy  there  till  he.eame, 
amd  40  p«t  ebaved.    iwentairay;  and,  aa  I 
was  gomg,  Egan  and  M^J^anieTuKot  out:  i 
an^nhaved,  and  wesa  .to  the  Bell  ia  the  Bo- 
Mgb,  and  called  for  a  pint  ^  beer,  iwidulcank , 
it.     About  an  haar  afler  Beery  iisape  in,  and 
«re  bad  awHhar  pint ;  then  he  and  I  Mont 
homewards  together :  we  went  as  far  as  Lud-  | 
^ate-Hdl,   them    we  saw   one   Mr.  Rogers  | 
«aa«iMig  eloog ;  m  be  said,  psave  me,.doo'i  be  \ 
^tun  «*ilb  me;    and  I  lelk -bim.    At  night,; 
when  Berry  cane  buine,  I  saiit  Iu4^m,  Maiaer,  \ 
lie  su  guodaa  in  land  meeouie  0Miie>  to  go  to  | 
tha  lair  to^nonow^    tta  snid,  Dhat  »  fight,; 


Uxbiidgarfrir  is  to-morro^,  the  3tst ;  he  lent 
me  eigbteen-peaoe,  saying,  it  was  to  go  to 
Billiofpigate  tp  buy  shrimps  with  :  I  went  to 
the  fair,  and  came  back'  again  on  the  1st  of 
August.  Berry  bid  me  not  be  afraid  ;  saying, 
he  would  alwaya  keep  a  good  look  out :  and 
tbey  always  said,  if  I  was  taken  up,  Salmoi| 
should  never  appear  against  me. 

You  say  you  went  to  the  White  Bear  in 
eapeetation  of  aeaing  the  prisoners,  and  after 
that  to  the  Elephant  and  Castle;  when  you 
camehi  there,  wl^t  did  you  seer— I  saw  Mr^ 
Berry,  Salmon,  and  Egan;  M'Daniel  wap 
down  in  the  yard  at  my  first  going  in,  but  ha 
cansa  in  before  i  want  away. 

R^eoUect  yourself,  whether  yon  saw  them 
eat  or  drink  r— I  drank  part  with  them,  but  ( 
had  hraakfaate^ before  1  got  tii^e;  I  know 
Berry  told  me  they  bad  a  rasher  of  bacon  ; 
and  he  aaid  I  had  bad  a  he|^  breakfast  than 


Ihey. 
Wb< 


baroidid  he  tell  3V>P  4ia  F^^^o  told  me  aa 
at  the  Bail  in  tha  Bosai^. 

Was  you  at  the  trial  of  Kelly  and  Ellis  i^ 
Kent  ? — No,  I  wa^  not. 

Where  was  you  at  the  time  of  the  trial?— I 
ma  talnn  upon >h^  Friday  bafoie,  being  tha 
Sthdayofthempntb. 

Wha^  day  was  tha  rohbary  ,0Q|9iwttedr-«-It 
waa  on  tbe  »9lh  of  July. 

Cros^ezamipatifi^. 

Yoniiava  given  a»  acooont  of  aavera!  oseet- 
ings  mi  4XKwemaliopa  you  ha4  vith  K^iiy  and 
EU»Mpi:e  thaitibbary  wan  oommitted ;  waa 
not  tha  #o|iv««atiM»  ahoat  pMi^g  linenf-^lit 
waa. 

W%i  Ihe^p  «py  mantMu  ma^o  obout  a  sob* 
Iwrypotha highway?— No, ao|[^;  li^idwha^ 
Berry  orderad  jne  to  ^U  tbevn- 

Bwvy.  Ymi  aay  )UUy  anil  Ellia  went  with 
ypu  ua4er  e  notion  of  ataalipg  .of  linen, 
and  Kelly  accideidally  antfcbad  .<N»  ^Blo^» 
«ri Aropoaad  0  ycia  to  pommit^  jrobbary  on 
imt-^-Bk^.  No,  ha  did  ;not  lUl  w»  JQdt  g<Q^ 
lip  to  him;  then  to  ^oid,  TMr^  ip  the  a|4 
breechea-maker,  let  us  scpgap  bim. 

<M>re  that  had  yoia  f  topaaed  tp  hioMo  a»m* 
OPtit  a  robbep^'OpQn  Salmon  7-rNo,.w. 

>¥4«thar  Mr.  Aeiry  had  m}f  oopvapvMiqp 
widh  KeUy  or  Ellia ?-^No,  none  a^  all ;  h?^ 
Vfii  phiaae  to  .hs.seen  in  it. 

Nor  none  of  the  other  priaanan  ?r->No,  thaf 
iwidno^ 

U'Daml.  Hemantioiiadtba^hehadbaap 
/oar^ir^HeiiaMaiapinUalhoaa;  Inaaarauifi 
there  ivith  him  in  my  iiie. 

B^e.  Hewaa-fovendtiaMa. 

M'^miel^  He  ascntioiia  ha  arar  »^tf# 
MurnhnMaain  Bhoe^lane;  1  neaarma^hw 
with  bim  in  my  Ufa. 

Sla.  v:as,Aewaaaei«aUM«ap. 

Ariyy.  iWhat  kid<?iiig4id^M  iiaia4i|  mw 
imt^f^Pkf.  JSw^iwro  Jin  B^^rry^s  hayr 
!<#,  Md  wwnatimfe  ao  Aha.room  atb^ining  IP 
bis :  I  hnr  in  that  room  till  all  the  mmy  wa^ 
^(oafiQt  »idi^B  lairaid,  Ib^vi  I  waa/faipwi  ta 
JiBd»ihPJiVfML 
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Trial  qfM*Daniel  and  others^ 


Berry.  Ho  wya  1  lent  bim  one  shilKng  and 
tixpeooe  to  ffo  to  Uzbridg^e  fair ;  what  tino, 
was  thatr — BUe.  It  was  oo  theTuesdaj^-Digbt 
tho  day  after  the  robliery  ;  Uzbrtdge  fair  is  oo 
tbeSlst. 

Beny.  Uzbridgo  fair  is  always  the  20th 
day  of  the  month. 

BUe.  That  is  Old  Stile. 

M'Baniel,  Ask  bim,  if  he  has  not  had  a 
fprteirrel  with  me,  and  swore  be  would  be  re* 
tended  on  me. — BUe,  No,  never ;  M 'Daniel 
once  got  a  long  knife,  and  threatened  to  cut  my 
throat. 

Berry,  Because  f  took  fats  brother,  that  was 
transported,  he  akrays  swore  be  would  be  re- 
venged of  me.-— fifee.  I  never  swore  so;  he 
did  not  take  him. 

Salmon.  I  have  never  been  at  the  Bell  in 
Holbom  these  five  years. 

Blee.  He  was  there,  as  I  have  mentMNied. 

Egan,  I  want  to  know,  if  it  can  appear  by 
any  man  or  woman  that!  have  been  in  a  house 
with  Blee  f^-Blee,  There  are  several  will  prove 
that. 

Oeorge  Holewrighi  swoni. 

G.  Holewrighi.     I  live  in  ScrDop'a>>ooart, 
ftcing  St.  Andrew's  clinrcfa,  Holbom. 
•    Do  you  know  either  of  the  four  priaonen  at 
the  bar  ? — I  know  three  of  them. 

Which  are  they  P— M'Daniel,  Salmon,  and 
Berry.    1  do  not  uke  upon  me  to  know  Egan. 

Do  you  know  Blee  the  evidence  P— I  do. 

How  came  you  to  know  M'Danid  P— I  have 
known  bim  and  Berry  some  years ;  M'Daniel 
kept  the  sign  of  the  Angel  in  Scroop's-court. 

Where  did  be  lodge  about  July  fast  P-^He 


and  his  wife  as  he  calk  her,  came  into  my 
on  Ash-Wednesday  waa  twelve-month.  He 
gave  me  a  crown  earnest,  and  they  contittoed 
there  about  four  months ;  he  lodg^  there  till 
be  was  taken  up  at  Maidstone. 

Did  you  ever  see  the  evidence  Blee  coming 
to  bim  amongst  the  rest  P— Yes,  many  times ; 
lie  was  a  very  handy  man  amongst  them,  and' 
•  very  willing  fellow. 

Have  you  seen  him  often  with  M*Danie1  P— 
I  have  seen  them  together  many  tiroes.  Blee 
used  to  come  there  to  wash  the  house,  and 
dean  the  dishes;  and  he  used  to  come  often  to 
ask  for  his  master  Berry.  They  u«ed  to  be 
generally  together. 

He  has  said,in  July  last  he  was  at  M'Daniel's 
iodginsa  in  8croop*8-c6urt|  do  yon  recollect 
yourself  that  be  was  there  in'that  thneP— The 
last  time  I  saw  M^Daniel  waa  on  the  Friday 
Bight;  and  on  ibe  Saturday,  the  day  after, 
be  was  gone  down  to  Maidstone  |  but  then  f 
thought  be  was  gone  down  to  Coventry :  and  I 
aaw  Blee  at  my  houae  much  about  that  time. 
They  were  verv  busy  together;  but  I  never 
did  expect  to  be  called  upon  in  court  about 
these  things,  snd  have  made  no  account  of 
thia;  I  cannot  be  eiBGt  as  to  the  httt  time  Blee 
wasthete. 

'    Was  you  ever  in  the  Artillery  ground  P— I 
VSiiMidiftwBleethMrey        .... 
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on  a 


and  forwards;   that. waa,  I 
Tuesday :    1  don't'  know  in  what  month  ; 
it  was  when  the  White  regiment  marched. 
In  what  manner  did  Blee  appear  there  P-^ 


1  tbink  he  bad  a  great  coat  on ;  running  bai 
wards  and  tbrwanls ;    I  said,  Tom,  what  are 
yon  atP    He  said.  Hold  your  tongue, 
your  tongue ;  1  saw  him  cross  severs!  tin 

Did  vou  see  either  of  the  prisoners  theraP 
— 1  did  not  see  any  of  them,  as  1  remember. 
•  You  say  M*Daniel  went  down  to  Matdatone 
assises ;  did  he  tell  you  he  was  going  thereP 
— No,  he  never  mentioned  a  wmd  lo  nse  of 
that;  hesaidhehadtakenanBanmSaiitfaMd 
for  a  murder,  and  he  expected  to  have  the  v^ 
ward ;  and  said,  he  should  go  to  Coventry  one 
dayor  another. 

Did  yon  know  the  priaonera  at  the  bar  wtro 


acquainted  togetfier  P— I  have  seen  M*Dnnial 
and  Berry  t^ether  especially,  SaloMn  the 
least:  I  have  seen  them  all  together,  ezcspt 
Egan ;  bim  I  never  saw,  to  mv  knowledge. 

Have  you  seen  Blee  with  themP — 1  have 
seen  him  with  alt  three  of  them ;  he  waa  naert 
of  a  runner  to  them,  as  1  thought. 


Did  they  appear  as  of  one  company 
you  have  seen  them  together  P — ^Very  oftsn; 
and  if  any  thing  was  to  be  done,  Wee  need 
to  run  backwaids  and  forwarda;  and  there 
was  whispering  together*  bat  it  was  nothng  to 
me. 

Had  you  ever  an  opportunity  of  hearing  their 
discourse  P— No,  1  never  had. 

Berry.  Where  have  you  seen  ns  drmkhig 
together  P^flbtovr^Af.  At  M^Daniel'a,  when 
be  kept  the  Angel  in  Scroop's  court 

How  long  IS  that  ago?— It  ia  about  five 
years  ago. 

Have  you  seen  me  lately  P— I  have  seen  ye« 
lately  at  the  Union  Arms  in  Unkm  court.  I 
have  seen  them  all  three  there. 

How  long  is  that  ago  P— That  may  be  i 
seven  or  eight  months  ago. 

Berry.  We  have  been  in  gaol  i 
—Did  yon  ever  see  me  up  at  your  house  where 
M'Danid  lived  P—Hoteh^k  No,  I  never 
aaw  yon  within  my  door;  I  have  aeen  yeo 
about  the  door  m  the  court,  onoe,  twiee^  er 
three  times. 

Anne  Tattey  sworn. 

A.  Paiiey.  1  know  Egan  and  SdaseB.  I 
live  servant  at  the  Plumb-Tree  m  Plomb-Tkne 
court. 

Omrt.  liook  about  the  court;  do  yea  aee 
theak?^A.  Paitev.  1  denH  aee  then. 

Go  down,  and  look  about  till 
ont«— Egan  is  lame  on  hia 


till  you  m 
right  leg. 
i,batsaM 


(Shn 
aheiM 

Heka] 


goes  down  and  looks  at  Em^ 
not  know  that  to  be  him.    N.  B. 
person.) 

Do  yon  know  Blee  P— I  think  1  do ;  he 
once  at  onr  house ;  he  came  and  had  two 
pmts  of  beer,  ray  master  drew  him  one,  and  J 
another ;  be  stood  with  his  back  towards  me. 

Did  yon  ever  see  Blee  and  Safanon  logelh«? 
j^MO)  leuMiot  say  I  have. 
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Jamei  Kirhy  sworo. 

J.  Kirby,  I  live  io  Cro«-ftreet,  HattOD 
Qardeii. 

Do  yoa  know  any  of  the  prisoners  at  the 
bar  ?— 1  koovr  three  of  them,  Berry,  M'Daoiel, 
end  Salmon. 

Where  have  yoo  seen  them  ? — I  htfre  seen 
Berry  ind  M*Daniel  at  the  Two  Brewers  on 
Saflron-hill ;  on  the  8th  of  July  they  were 
drinking  at  the  door* 

Did  yoa  see  any  of  the  others  in  company 

■  Salmon 


together  f — I'have  seen  M*Daniel  and 
at  the  Union- Arms  in  Union -court  drinking 
tocher ;  I  beliere  it  was  in  the  same  week, 
may-be  a  day  or  two  after  the  mher;  they 
were  busy  together  in  discourse. 

Did  you  erer  see  Blee  in  company  with 
themf — Blee  came  in  that  evemng  at  the 
Uoioa-Arms  just  as  Salmon  went  out,  and 
stayed  there  some  small  time ;  M*DaniePs  wife 
cane  in,  and  they  settled  soosethiog  that  Blee 
bad  soM  for  her. 

Did  yoo  ever  see  them  together  after  that 
time?— 1  saw  M'Daniei, Berry,  and  Bleesmok- 
iog  at  the  Uoion-Arms  in  a  trifle  of  time  after  ; 
may-be  the  next  week  after  the  8th  day  of 
Jnly  last. 

From  any  thing  (hat  yoa  saw  paM,  do  yoo 
think  they  were  acquainted  together  ?— They 
were  very  well  acquainted ;  Blee  appeared  to 
ne  to  be  M«Ihuiiel*s  mao. 

By  what  do  yoo  think  he  was  M'Daniel's 
man  ? — 1  have  seen  him  conoe  several  times  to 
the  Union-Arms  to  fetch  beer  for  his  master. 

Did  he  use  to  appear  as  if  he  shaved  ofUo  P 
—No,  his  heard  was  very  long  most  of  the 
lime  1  knew  him. 

How  was  his  beard  at  that  time  yoo  saw 
him  Ust  -at  the  Unkm-Arms  f«»lt  was  veiry 
k)i^  at  that  time. 

Did  yoo  ever  see  them  three  together  any 
other  time  ? — No,  never  bnt  once ;  hutl  have 
seen  two  of  them  together,  by  tomSy  several 


Did  yoo  bear  of  Salmon's  being  robbed  ?— 
No,  not  a  woni  of  it,  till  1  was  told  of  it  hy  the 


Salmon.  Howioany  times  have  yoo  seen  me 
at  the  Uoioo-Ainisl'--£irfry.  1  saw  Selnoo 
once  in  the  kitchen  with  ll«Daniel,  and  ano* 
tber  time  silting  at  the  door,  and  Blee  caose 
while  be  was  with  M'Daniel  drink' 

fetch^  both  away  in  a  great  hurry        

Blee  caaie»  th^  had  got  three  dogs,  and  Were 
talking  aboot  them;  this  was  a  little  after  the 
8thofJoly. 

Birry.  What  month  was  this  in  t^KMy. 
It  wns  10  the  mooth  of  Jolj. 

Was  it  io  the  middle  or  the  hpginning  of  the 
nontb  f— I  cannot  say  within  a  fonnight.* 

What  omard  was  Blee  in  when  yoo  saw 
him  there  r—In  his  osoiri  appaiel. 

Jama  Prke  sworn. 

J.  Price.  I  know  John  Berry ;  he  lived  in 
43Mrg»-yoidy  whore  1  imw  Mv«,   Jt  have 


M^Daniel  freqoentiv  with  him  there.  I  have 
also  seen  Egan  with  him  there. 

Do  yoo  know  any  thing  of  Saldkin  ?--8aI- 
mon  canoe  into  the^  yard  in  August  last,  and 
asked  me  if  I  had  seen  Berry ;  1  directed  him 
to  the  Hat  and  Tun,  where  1  had  seen  him  go« 

Do  you  know  Blee?-^I  bad  a  warrant 
against  him  and  yoong  Berry.  Berry  kepi 
Blee  from  me  in  his  house. 

At  what  time  was  that? — I  believe  it  wu 
about  a  year  ago ;  I  believe  1  had  the  warrant 
in  the  latter  part  of  Febroary.  I  remember 
about  the  beginning  of  August  I  saw  Berry, 
M*Daniel,  and  Egan,  at  the  Two  Brewers,  at 
the  bottom  of  Saffron-hill. 

Have  you  often  seen  them  together  f—I 
have  often  seen  M'Daniel  and  Berry  together. 

Did  they  seem  to  be  acquainted  P-— They 
appeared  to  me  to  be  very  well  acquainted,  for 
they  were  almost  always  together. 

6errv.  How  many  times  may  you  have  seeo 
M 'Daniel  and  I  together  P— Price.  I  believe  a 
hundred  times  and  more,  1  dare  swear ;  they 
were  seldom  ever  apart;  yoo  woukl  seldoa 
see  ooe  without  the  other. 

How  lonff  had  you  a  warrant  in  yoor  hands 
to  search  after  Biee?— I  believe  I  bad  it  six 
months;  I  could  not  get  at  him:  thki  wu 
abont  the  time  that  Ridden  was  taken  op,  and 
they  were  afraid  of  bringing  the  affair  oot. 

JoAn  Aumiu  sworn. 

J.  Sammt.  I  know  Berry,  M'Daniel,  Egaa^ 
and  Salmon. 

Do  you  know  any  body  at  your  left  hand  t 
—Yes,  that  is  Tom  Blee. 

Do  yoo  know  whether  any  of  them  were 
acquainted  together,  and  whor-^I  have  seen 
Berry,  M'Daniel,  and  Egan  together,  at  the 
OeoTge  on  Saffron- hill. 

At  what  time  ?— For  these  two  years  past 

When  was  the  last  time  f  ^I  cannot  aay  ia^ 
particolar ;  I  saw  them,  I  bdieve,  io  Febroary 
or  April. 

Did  they  appear  to  be  tolerably  intimate  ?--» 

a  an  has  come  and  asked  me  many  a  time, 
ether  Berry  was  at  hiane. 

Did  yoo  ever  drink  with  then  T'^l  have  two 
or  three  timea;  M^Danid  hasoome  and  asked 
me  many  a  time,  whether  I  bad  seeo  Berry, 
(my  stable  was  opposite  to  Berry's)  1  have  di« 
reeled  M*Daniel  where  to  And  bim. 

Have  yoo  any  reason  to  think  they  were  ae» 
qoaioted  with  BiceP— 1  have;  Blee  lodged  in 
tory'shoose;  they  all  seemed  to  know  Blee. 
I  have  seeo  91ee  with  them  all  together,  ei^ 
cent  Salmoo. 

Where  have  yoo  seen  them  P— Io  Geosge* 
yard. 

When  have  yoo  seen  them  there  P— I  cannot 
say  the  timea  wheo ;  i  have  seen  them  div^ 
times  together. 

What  were  they  doingP— They  were  talk'* 
log  together. 

Beny.  Was  yoo  ever  op  italn  io  my  hooM 
to  eee  what  beds  I  had? 

I  koMT  my  tad  (thatis,  Bl6e)al- 
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ways  vent  ap  sUirs;  and  wfa«B  Berry  tiinif4 

hit  wife  oQl,  Blee  ated  to  lie  tbeic. 

.  Berry.  When  be  lied  neitber  tlioe  or  itock- 

iBg  to  bis  foot,  was  he  fit  to  lie  with  me? 

.   8amm$*  I  know,  whee  Berry  hti  toroed  his 

wife  out,  he  has  teok  Blee  io,  and  looked  the 


<2.  to  Ekhy.  Look  at  this  tobacco-box;  did 
Tou  oversee  this befbic?—iCtr&y.  Yes,  1  hare, 
I  am  pretty  ssre  of  it. 

Whose  property  is  itP-^I  tbuik  it  betonffs 
to  M'Daiiiel ;  1  remember  the  time  when  Su- 
moa  and  be  were  driokia^al  the  Unkm-Arms 
ta^ether;  when&lmoa  was  gooe,  there  was 
some  tobacco  left  upoa  the  table ;  this  box  was 
iakea  oat  by  M'Dsoiel  to  pat  the  tobaoeo  In ; 
it  is  a  very  remarkable  oae.  1  am  pretty  po- 
sitive it  is  llie  same.   • 

When  did  you  see  it  P— I  believe  it  was  the 
nme  week  the  gth  of  July  was  m. 

Jo4a  Brayder  sworp. 

<l.Iioekattbis  pocket-pieee;  doyoakaew 
it?— Braydfr.  (He  Ukcs  it  w  his  haDd.)  I 
aold  a  piece  once  pretty  much  IUm  this;  tfaere 
was  en  one  side  of  it  wnote  SkiUing ;  bnl4here 
was  aot  this  nuwk  on  St  when  I  eobl  it  (mean- 
wg  the  maiiL  srhich  Blee  said  Baimoa  amde 
•a  the  middle). 

Doyoatake  it  to  heof  the  aaaie  specie  of 
that  yon  sold?— Yes,  it  was;  there  was  the 
same  writing  on  one  side  of  it 
.    Who  did  ycu  seiiitto?..!  sold  it  to  a  wo- 
man. 

Wm  aay  body  with  that  woman  when  she 
bought  it  ?— Yes,  one  Blee  was. 
'  BhoaM  jottkaowhim.ifyottarastoseehim 
agaiof—f  should. 

.  Csar/.  Tura  aboot,  aad  see  if  yon  caa  find 
him.— Broyi/er.  This  is  the  maa  (pointiag  to 
him). 

Q.  4o  hide.   Was  you  by  whoa  this  man  i 
aoM  eueh  a  |pocket^pieee  as  this  l-^BIee.   1 
was  ;  he  sold  it  to  M'Daniers  wife,  or  com-  , 
pany-keeper ;  she  gave  him  thi«e*fenae,  and 
a  halfpenDy-wotth  of  gin  ier  it. 

Where  was  slie  when  she  boaght  it  ?.«4t 
was  by  file  Taw  BloshFoats  ia  aolboia,  itt  ehe  i 
hegmmag  af  July. 

e.ioBrwyisr.  What  taae  was  it  yen  soy 
tbatpieoe  you  meatioa  ?— Bn^d^.  i  doatH 
know  the  time,  hat  Ibeheve  k  was  ia  the! 

•   What  did  Voa  «ell  4t  fiir^— The 
faae  aw  tbrea-peaee  and  a  half-peaoy 

Joeeph  €ox  again. 

Com.  I  have  known  M'Danie!  two  or 

ffkrs ;  1  never  saw  the  other  till  I  saw  them 
together  at  Maidstane  essiaes;  I  weatdowa 
on  the  14th  of  August. 

What  was  yoor-busiaeM  there f^-l  am  chief 
constable  of  the  lower  half-hundred  of  BlaM^- 
iMath  I,  aad  I  had  aa  tafbrmatien  aboat  4he 
Srd,  or  the  bcycinning  of  Angoot,  that  a 
(•rhadheoicobbedlB  the  amiah 
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of  Depiford,  where  I  live,  by  three  footptdi, 
and  that  two  of  them  were  taken  by  M'I]huiiel 
aad  others,  and  soot  to  Maiditone  gaol ;  and 
the  third  person,  whose^name  was  Tfaemai 
Blee,  I  'was  informed  kept  oompaoy  with 
M'Oaaiel ;  and  after  two  or  three  days  setrah- 
ing,  I  very  fortuiialely  took  that  tbtfd  pcnoa, 
with  the  help  of  a  ooaslahle  of  Grseawicfa,  on 
Friday  the  9th  of  Augost,  ia  Newgate-ttract, 
very  early  in  tiie  moraiug.  1  to&  him  ^• 
rectly  to  the  water-side,  ia  order  to  eany  hia 
to  Greenwich.  When  we  get  bim  into  the 
boat,  he  said  he  woald  discover  all  be  oosM 
conoeraing  the  robbery  oa  the  fcraafcei 
maker.  I  Ind  him  not  do  it  theoi  bewaa 
of  the  watermea  in  the  boat,  till  weeaneloa 
magistrate.  We  took  him  beforea  joaiceif 
peace ;  there  he  made  an  iaienaatisB :  tlui  ii 
It    (Produoad  oae.) 

Do  you  kaow  whose  writMig  it  iif— Tbe 
name  m  Thomas  Blee*e  writing,  I  mv  hia 
wHteit;  the  other  is  inatne  Bell's  wnlbg. 

Was  it  read  over  to  him  befiwe  he  signd  kf 
—Ha  read  it  aver,  and  I  aiyself  maditofara 
him  bclbre  he  aigned.it 

Whea  was  it  taken?— It  was  trfM  «  tia 
Mhof  AugiMt,  bat  aot  aami  tatittthelSili; 
it  was  read  over  to  him  before  the  jmliee;  wi 
the  instme  and  Blae  si^aed  it « I 

[U  is  Mad  to  this  ptufoit:] 


The  Invorm ATioN  of  THOMia  Blbe,  of  the 
Parish  of  St.  Andrew,  fidboro,  Breechei- 
maker,  taken  upon  oath,  to. 


I 


'<  f  eatf,  to  wit.  Thk  iaftrmaat  sakh,  flat 
shout  fimr  weeks  at  npsrards  ago,  SlepbM 
M'Daniel  and  John  Berry  demwdhiin  te  hok 
oat,  and  they  gave  himaaonefrto  tbatinaiit, 
to  get  into  eompaay  with  two  lads,  er  aWt 
which  he  should  afterwards  betray,  by  «ttia( 
them  into  a  robbery,  and  they  share  tee  re- 
ward given  j^ton  their  ooavietien ;  and  is  oria 
thereto,  «hey  dki  wo  fcequeaUy  with  the  iir 
formant  into  the  adjacent  fields,  but  cooMaot 
m%et  with  any.  And  this  depeaent  satab,  ibit 
ha  ^  met  Stophen  M'Bomd,  iehn  Beny, 
James  Salmon,  breecbee-maker,  and  iaac> 
egaa,ef  l^niry  lane,  oordwainHr,  iaeidate 
ooacect  aad  put  this  their  aald  ashsnie  isto 
.emcation;  aad  ihat  he  the  said  depooeot  sat 
with  Joha  BUis  aad  Peter  KeHy  (now  priaaea 
ia  the«ottaty  gaol  at  Maidaione)  ia  the  ¥^ 
maehet,aada8heknewtbem  toAepMMia 
bad  life  and  «oovermtion,  inHodoeed  biamj 
into  Iheir  «ompaay  %  after  .tseatiag  tben,  m 
asked  them  to  go  with  him  to  BeptM  It 
le  Jmea,  whieh  they  agaeed  ^^^^ 
Thursday  foltowing;  hat  after  that  pil 
1  oiT  tin  the  Monday  feUowiug,  hgr  tfaedi- 
recfion  of  the  eaid  M'Oanid,  Berry,  titimm, 
aad  Bgan,  who  had  all  at  diiereat  tiaMS  «« 
the  said  Ellia  aad  KeMy ,  aod  approved  of  ^ 
for  that  purpoae ;  and  judged  it  most  fit  to  htre 
the  robbery  committed  on  tbeMoodiy  nofB- 
ing,  lest  diey  should  be  detained  ^^^fj^^ 
oa4liBBanday,  aatdaon 


the 


■our.  iMunng  wnicn  nine,  iw,  i 
traited  tbem  wHh  br«ftd,  abeeae,  1 
•fed  Stltton  Miog  titay  in  the  c 
feHoired,  and  Agreed  to  rob  bin 
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rewftWI  and  sobacn  pfioO'^iiioftey  raiw^,  between . 
tbe  said  Berry,  Saim^n,  M'Daniel,  Egao,  and 
this  depoDeat;  and  tbtfltbi*  was  eofktrited  t^ 
coAvict  tbe  aaid  Bllia  and  Kelly  on  porpeac 
to  get  the  reward.  , 

**  Sworn  befone  ai«i  -^--^  Bill." 


f6S]        d»  AmMrUi  i0  a  Tdmy  bejbr$  the  Fad;         A.  tf.  1183. 

leader  tbelir  eebemee  abortifv;  mad  tbal  tbey 
IMI  at  tbe  Bell  ia  Surr^  as  tbay  weal. 

•<  And  thi«  defiooeflt  eaitb,  That  it  bad  been 
eeneerted  between  tbeiOi  that  the  intended  rob^ 
lery  tbottid  be  between  New*cnMa  tumpiba 
ami  Deptlbrdi  to  intifle  them  to  tbe  reward  of*^ 
feted  by  tbe  eaid  paiMi :  that  be  took  the  Mid 
EHiaand  Kefij  te  a  pnblle-hoaae,  fcnowD  by 
tbe  ngn  of  tbe  fibip,  where  tbey  bad  promieeit 
to  oenie  to  bi* :  tnd  after  stayie^  there  some 
tiaie,  be  left  Ellbi  eod  Keify  at  tbe  Ship,  and 
weotottt  la  look  for  Berry  and  Salmon  ^  he 
foBfld  Berry,  who  ooaoselied  this  deponent  to 
letara  to  Ellis  end  ReMy,  and  said,  that  Saknon 
shonid  A>llow  him  imaaedietely ;  that  be  re- 
tamed,  and  Salmert  did  come  into  the  house  at 
tbe  sigii  of  the  8lilp«  and  euyed  there  near  an 
Daring  which  time,  he,  this  deponent, 
!,  beer  end  §fin ; 
eirenittg-,  they, 
agreed  to  rob  him  in  the  first 
ptsee  that  Salmon  stopt  at,  wbieh  was  the  fbar- 
iH'le-stone,  tiiider  a  pretenoe  to  nrine,  but  it 
Wis  in  order  that  they  might  orertake  bim, 
that  being  thought  the  moet  conirenient  place ; 
that  tbejr  <»me  ttp  with  the  said  Salmon  there ) 
and  this  informant,  without  bis,  or  eitbet  of  the 
iiid  Ellis  and  Kelly  producing  aay  weapon, 
took  from  under  the  said  Salmon's  arm  twd 
pair  of  leather  bteeobesi  wh^h  bad  been  pur- 
poMly  mariced,  particularly  on  tbe  Waistband 
W  pocket  I  and  that  he  took  out  of  his  pocket  a 
chep.knife,  atid  a  tobacco-box,  which  tobacco- 
hox  waS)  he  aayo,  M'Daniers  i  but  as  it  was  a 
paitkmlar  and  very  remarkable  one,  be  lent  it 
lo  tbe  said  Salmon  on  this  occasion,  which  bad 
io  it  two  shillings  and  sixpence  In  itilrer,  and  a 
lilrer  p6eket-|Hece,  whiob  he  had  submitted 
bimselr  tamely  to  be^obbed  of;  and  after  tbey 
bid  left  this  aaid  Salmon,  they  went  and  lodged 
ID  Kebt-street|  and  in  the  morning  he  took 
tbem  to  the  Spread-Eagle,  where  hebad  agreed 
^itb  tbe  laid  M<I>aniel,  Berry,  Salmon,  and 
Bfan,  to-  take  them }  that  about  aeven  in  the 
Bomiag,  the  said  Egan  came  In  accordingly  s 
Ud  tbatthki  deponent  told  the  said  Ellis  and 
Kelly,  Egan  dealt  at  Rag-Fair,  and  he  asked 
tbe  said  Egao  if  he  would  buy  tbe  said  leather 
weeches,  and  he  agreed  to  pay  ^fe  ahillings 
far  them }  that  be  gate  them  a  sbtlling  in  part : 
after  thai  he  called  for  a  pipe  of  tobacco,  and 
fetid  that  he  had  lost  his  box,  with  intent  to  buy 
ttiat  which  they  had  taken  from  Salmon ;  that 
be  bought  it  of  them  for  a  pot  of  twopenny ; 
Uien  he  went  out  to  get  the  remainder  of  the 
money  for  the  said  breeches,  and  went  to  ano^* 
tber  ale-house  in  Kent-street  to  ll'Daniel,  who 
nnmediately  went  with  Egan,  and  secured  the 
ifetdElUsand  Kelly  with  all  the  things,  ex- 
cept the  aaid  tobacco-box,  which  Egan  had 
ptircbased  of  them,  as  he  belietes.  And  thia 
deponent  ftrthir  saith,  that  he  has  seteral 
faneabeen  in  company  with  tbe  said  M'Oaniel, 
Berry,  Mmon,  andEgab,  and  they  bare  all 
ieremllr  encontaged  him,  and  said,  If  he 
abeuld  be  impeached,  they  would  say  nothifig 
^tittsl  \umf  and  they  i^rodnsed  t«  share  tbe 


Cojt.  Ab  soon  as  this  was  taken,  tbe 
night  1  obtained  a  warrant  against  M*DBniel; 
afotber  against  Berry,  aiMCher  agaioat  Salmon^, 
and  another  against  Egan.  1  waa  advised  to 
attend  tbe  trial  of  Ellis  and  Kelly,  and  not  t» 
(Kseover  that  1  had  Blee  in  cnstody  till  after 
the  trial  ;and  io  order  that  he  did  not  make  bit 
escape,  Thomas  Warren  went  down  to  assist 
me«  When  1  came  to  Maidstone,  1  mft>rmed 
myself  as  anon  as  I  conld,  who  was  on  tbe 
back  of  tbe  bill  of  indictment  of  Ellis  and 
Kelly.  Their  trial  came  on  tbe  IMh  of  August 
at  niffht:  1  caaae  into  court  very  aoon  after  tbti 
trial  began ;  Blee  Was  then  in  my  custody,  hot 
nobod?  knew  it  then  at  Maidstone ;  he  waa 
brought  down  in  the  night,  and  atopped  short 
of  the  town.  When  I  came  in,  1  beard  Sal- 
mon ^vmg  erideoce  against  Ellis  and  Kelly  j 
be  said,  that  be  went  in  at  the  Ship  at  I>ept- 
ibrd,  and  had  a  pint  of  bjer ;  that  be  saw  three 
men  drinking  in  a  box,  and  Ellif  and  Kelly; 
the  then  two  prisoners  at  the  bar^  were  two  of 
the  three  persdns,  and  the  other  was  a  carroty* 
bearded  fellow ;  that  after  he  had  drank  hii 
pint  of  beer,  in  tbe  dusk  of  the  evening  he  went 
out,  in  order  to  go  home  to  London ;  and  bar-^ 
ing  got  as  fkr  as  the  foor^mile  stone,  opposite 
to  which,  at  a  gate,  he  stopped  to  make  water; 
in  the  meau  time  the  three  men  came  up,  and 
one  of  tbem  damned  hhn,  and  asked,  where  he 
wai  going  P  He  said,  he  desired  him  not  Id 
awear,  and  said  he  was  going  to  London ;  upon 
that  one  of  then,  tbe  carroty  «1iearded  feltow. 
snatched  the  bundle  lirom  Under  his  arm,  and 
punched  him  on  the  breast.  Tbe  Judge  wai 
pleased  to  ask  him,  if  h  was  light  enough  M 
see  their  ftuM,  and  whether  he  was  aura  th^ 
arisoners  were  two  of  the  men  T  Yes,  be  said; 
It  was  light  enough  to  see  their  faces,  and  be 
was  sure  they  were  two  of  tbe  people  that 
robbed  him.  Then  he  went  on,  and  said,  that 
KeHy,  one  of  tbe  prisoners  at  the  bar,  drew  a 
knife^  and  said.  Damn  him,  let  us  search  him ; 
and  took  ou^  of  bis  pocket  an  iron  tobacco4)ox. 
In  which  was  a  guinea  in  gold,  two  shillingt 
and  sixpence  in  silrer,  and  a  silver  pocket- 
piece,  and  likewise  a  clasp  knife  and  fork  out 
of  his  pocket :  he  said,  the  bundle  contained 
tw6  pair  of  leather  breeches  marked  with  i.  S. 
and  a  figure  of  4  under  tbe  right  pocket;  and 
that  tbe  handkerchief  had  an  oilet-hole  at  each 
comer;  and  all  those  goods  were  produced  in 
court,  and  he  looked  at  tbem,  and  said,  tHrf 
were  the  goods  he  -was  robbed  of,  and  that  tbey 
were  his  property. , 

Are  these  produeed  fa^re  the  aamef^Thes^ 
are  the  saiHe  goods;  they  were  delivered  intb 
my  care,  and  have  been  ever  aince.  The  judgt 
was  pleased  to  ask  hfm.  bow  be  knew  tn^ 
poeketrpiecer  He  satd^  by  a  pafticuler  mark 
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UhadiaAetwddle.   Hi 

to  ask  to  see  it,  and  it  waa  daliverad  to 

tha  ooaatabl^of  Greenwiab. 

Court,  Look  at  that  poekat-puea  and  to- 
baoco-twx. 

Cojr.  I  aon  aara  they  ara  the  varv  iame 
thioj^s  he  swore  he  was  robbed  of.  I  asked 
the  judge  what  he  was  pleased  to  have  done 
with  the  things  T  His  lordship  bid  me  take  care 
of  them  till  the  persons  were  tried.  He  was 
pleased  to  ask  the  prisoners,  if  they  would  ask 
Salmon  any  questions  ?  Kelly  desired  Salmon 
mi^ht  be  asked,  whether  he  saw  him  draw  a 
knife  f  Salmon  said,  Yes,  you  did  draw  a 
knife;  but  I  suppose  you  will  deny  all  the  rest 
presently.  Kelly  said..  That  cannot  be,  be- 
cause he  had  ner er  a  knife.  There  was  one 
drenmstanoe  which  1  had  foivoc:  when  the 
judge  hid  asked  him,  if  it  was  light  enough  to 
see  their  faces,  he  also  asked  him,  if  he  could 
know  the  carroty- bearded  toan,  and  if  be  had 
erer  seen  him  before  ?  He  said.  No,  he  had 
not,  to  his  knowledffe. 

Did  you  see  eiuier  of  the  other  prisoners 
there  P—1  saw  M'Daniel,  Salmon,  and  Egan. 

Did  theyall  gi?e  evidence?— They  did. 

Berty.  Did  you  sea  me  in  court  T^Cox.  I 
did  not;  I  saw  him  at  Maidstone  in  the  time 
of  the  assizes.  After  Salmon  had  done,  Egan 
was  the  next  evidence:  he  said,  he  dealt  in 
old  clothes ;  that  on  the  SOth  of  July  he  went 
into  Kent-street  to  the  Lock- hospital,  to  see  if 
they  had  any  old  ctothes  to  sell ;  but  they  not 
being  up,  he  went  into  the  Bbck  Spread-£agle 
to  gSt  him  a  pint  of  beer ;  that  he  obsenred 
three  men  sitting  in  a  box  drinking,  and  as  he 
was  telling  the  landlady  his  business,  one  of 
them,  a  carrotv^^earded  fellow,  not  taken,  (for 
they  did  not  know  he  was  taken  then)  asked 
him,  if  he  would  buy  two  pair  of  breeches  P 
he  said.  Yes,  if  they  oouM  agree  for  the  price ; 
and  that  they  did  agree  lor  five  shillings ;  and 
that  he  gave  Kelly  one  shilling  earnest  to  bind 
the  bargain,  till  bis  wife  should  come  with  more 
money,  or  something  of  that  sort ;  and  he  was 
aaking  the  landlady  for  a  half-penny  worth  of 
tobacco ;  and  as  he  was  saying  he  had  lost  his 
tobacco-box,  one  of  the  men  offered  to  sell  him 
one  (I  have  forgot  which  of  the  prisoners  be 
aaid, that  was).  He  said,  he  boogbt  it  of  him 
for  a  pot  of  two- penny  (indeed  they  sell  no 
other  liquor  at  that  house) :  he  said,  as  he  waa 
looking  at  the  breeches,  he  knew  them  to  be 
Salmon's  property,  having  heard  that  Salmon 
was  robbed  over-night ;  and  after  some  time  he 
went  out,  under  pretence  to  eet  the  rest  of  the 
money,  but  meeting  with  Mr.  M'Daniel,  an 
acquaintance  of  his,  and  knowing  him  to  be  an 
officer,  he  told  himr  the  story,  and  H'Daniel 
aaid,  he  need  not  give  himself  the  trouble  to 
look  for  an  officer,  for  he  oouM  do  as  well  as 
a  constable;  and  so  he  returned  back  with 
him,  and  took  Ellia  and  Kelly  at  the  Black 
Spread-Baffle ;  and  upon  searching  them,  took 
out  of  Kelly's  pocket  a  silver  Mcket-pleoe, 
the  same  that  was  then  produced,  and  a  abil- 
Ungi  and  a  clasp-knife.      Tha  jodg^  waa 


pleased  to  ask  him,  how  he  knew  the  brsechei 
Monged  to  Salmon?  He  said,  by  a  psrtiailar 
■Mrk  they  had.  He  waa  asked,  bow  h»ka«r 
the  mark  f  He  said,  he  had  bought  breedMi 
of  him  for  kimself,  and,  I  think,  his  son,  It 
years,  and  knew  his  mark  partieobrty  weO. 
The  judge  asked  the  prisoners,  if  they  wmiM 
ask  that  witnesa  any  questions  f  And  KcHj 
desired  he  might  be  asked,  if  the  csmiy- 
bearded  man  and  he  did  not  wink  at  each  other 
before  he  offered  to  sell  htm  the  bceeebes  t  And 
Egan  alao  said,  what  gave  him  the  gmtot 
suspicion  that  the  breeches  were  stolen  wu, 
because  he  had  seen  one  of  the  two  pritoBcn 
ducked  for  picking  of  pockets  in  the  Artilloy- 
ffround.  M'Daniel  waa  the  neit  witsev; 
he  said,  he  met  Egan,  an  aoqoaintaoce  of  ha, 
and  Egan  knowing  him  to  be  an  affieer,  M 
him  the  story  ;  and  be  went  with  him  and  took 
Ellia  and  ^ielly;  and  upon  searching  KcUyt 
he  Ibund  u|K>n  him  a  silver  pockct-pieeci 
the  same  that  is  now  produced  in  court,  a  dul- 
ling, and  a  clasp-knife  (1  suppose  the  fork  wm 
then  lost).  He  said,  that  was  all  he  bad  to  nj, 
only  there  was  a  drummer  in  the  room  when 
he  was  taken,  whom  he  ordered  to  assist  him, 
which  he  did. 

Did  he  say  any  thing  about  the  tobaoso-hos?- 
I  don't  remeniber  that  he  did.  The  aioaiait 
the  people  were  called  into  court  to  give  eii- 
denoe,  1  bad  fixed  my  eye  pretty  stsadilj  oo 
Mr.  Berry,  whom  I  asked  to  go  with  ma  to 
dnnk  a  glass  of  wine,  fhe  was  in  the  other 
court)  which  he  did,  and  1  secured  biia  attbe 
Bell ;  then  1  went  to  secure  the  otbsn  aeoord- 
ing  to  my  warrants.  As  soon  as  they  hsd  girea 
their  evidence  the  cry  er  ordered  them  togooot 
We  secured  them.  Upon  searchtog  H'I)taiel, 
I  found  this  knife  upon  him  [Produced  io  ooert 
a  singular  long-sheathed  knife  of  the  Datcb 
sort] ;  1  was  t^d  of  it  before.  As  soon  u  the^ 
were  secured,  I  was  forced  to  get  lesve  to  pat 
them  in  the  mayor's  gaol.  I  asked  Salnioo  n 
particular,  if  he  knew  one  Thomad  Blee?  Ht 
did,  as  he  had  done  before  in  court,  sty  u 
knew  no  such  man.  I  said  to  him,  I  ^^.^ 
yon  must  know  him ;  he  aa  positively  deaied  it 
again :  the  next  day  when  be  wss  cairisd  be- 
fore the  justices,  (I  believe  there  were  90  or  90 
of  them)  Blee  was  brought  face  to  face  to  him ; 
he  looked  at  him,  and  then  declared  be  wfa 
saw  that  man  in  his  life  before.  I  »*^ 
M<Dauiel  that  night,  if  he  knew  Tom  BieeJ 
He  denied  he  knew  any  such  person.  1  «sked 
Egan  the  same,  and  be  aa  positively  denied  it 
as  the  rest,  at  the  time  Berry  was  lo  cuotodj 
at  the  Bell.  1  remember,  as  we  wece  going 
along  to  the  Bell  to  drink  a  glass  of  vine,  w 
asked  me  what  I  thought  would  be  the  liite  « 
Ellis  and  Kelly,  and  who  was  to  pay  the  ex- 
pence  of  the  prosecution,  for  it  was  verycw- 
siderable ;  upon  that  I  could  not  help  oboerfj 
iag,  that  if  they  were  convicted,  there  wosW 
be  sufficient  to  pay  the  expence  very  btod- 
somely ;  and  if  they  were  acquitted,  the  pnae- 
cutors,  I  said,  I  believed  must  bear  the  ex- 
pence  themaelvea  i  ha  saU  ha  knew  that, «» 
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for  that  reason  if  this  affair  was  well  o? er  he 
Dever  would  be  cooceroed  again ;  by  that  time 
we  bad  flrok  to  the  Bell  the  discourse  dropped, 
and  I  took  him  in  custody.  When  I  had  ae- 
cured  the  others  in  the  mayor's  gaol,  1  went 
and  fetched  Berry  from  the  Bell ;  after  I  bad 
Ifot  him  into  that  gaol,  I  asked  him,  il'he  knew 
Tom  Blee?  He  said,  he  did  not  know  any 
ancb  person.  I  pot  them  in  separate  rooms 
thai  night,  and  set  i^  man  in  each  room  with 
them*  The  next  day,  when  Berry  bad  been 
carried  before  the  jostice  and  was  committed, 
lie  and  I  walked  together  from  the  Bell  to  the 
gaoi ;  in  going  along  be  said^  be  hoped  the 
gentlemen  would  not  admit  M^Daniel  an  e? i- 
dence,  (for  at  that  time  it  was  thonght  he 
would  get  to  be  an  evidence)  because  ne  bad 
saved  himself  once  before  by  the  same  means ; 
but  said  he,  If  the  gentlemen  will  admit  me  an 
evidence,  I  can  do  for  M'Daniei  and  another 
man,  (whom  be  named)  that  ia  not  in  custody ; 
whom  1  know  not  whether  I  should  name. 

Cr/yrf .  Name  that  person. 

Cox.  It  is  Ralph  Mitchel.  I  asked  him,  if 
be  would  tell  me  any  particular  that  be  would 
alledge  against  him?  He  said,  be  could  write 
to  me  in  a  few  days ;  but  be  never  did.  As  to 
M*Daniel,  the  next  morning  after  he  was  appre- 
Jiended,  be  desired  to  speak  with  me  in  the  room 
where  he  waa  confined ;  I  took  Mr.  Warren, 
one  of  the  consubles  of  Greenwich,  with  me, 
and  went  to  him.  Ha  said,  be  had  rather 
apeak  to  me  by  myself;  with  that  Mr.  Warren 
withdrew :  be  there  cried  a  good  deal,  and 
begged  of  me  to  be  his  friend,  and  get  bim 
committed  for  farther  examination ;  for  be  said 
be  oould  make  a  very  great  discovery  relatiug 
to  the  pub'ic,  and  could  put  500/.  into  my 
pocket.  1  told  him  I  would  ac4|uaint  the  gen* 
tiemen  with  what  he  said.  Accordingly  I  did, 
and  used  my  enileavour  to  prevent  bis  being 
committed  for  farther  examination ;  be  was 
afterwards  committed  upon  the  warrant. 

Berry,  Did  yon  see  me  any  way  busy  about 
the  affair  P 

Cox,  Berry  kept  M'Daniel,  Salmon,  and 
£gau  company ;  ami  because  it  was  to  be  my 
place  to  take  tliem,  I  kept  company  with  them 
all  four  for  two  hours. 

Berry,  Was  I  busy  in  preferring  the  bill? 

Cox.  I  donM  know  that  be  was. 

Berry,  Was  i  not  sitting  in  Nisi  Prios 
court  to  see  the  trials  there? 

Cox.  Yes,  he  waa.  When  I  talked  with 
Berry  afterwards,  he  denied  knowing  Blee, 
and  pretended  to  be  a  stranger  to  them  all ;  and 
laid,  he  came  down  into  thai  country  about 
Jionea.  As  for  Egan,  he  denied  he  knew  Blee, 
or  etersaw  Berry.  Some  time  after,  I  had 
some  talk  with  him  again ;  then  be  declared 
he  never  saw  Berry  in  his  life  till  be  aaw  bim 
an  the  Gravepend  boat. 

Q*  Can  you  reeollect  whether  there  were 
moy  enquiry  made  by  the  judge,  whether  they 
Jcoew  one  another  upon  their  oaths  ? 

Cox.  There  was  nothing  said  of  that  sort, 
ihat  I  reoaember* 

VOL,  XIX 


M'Daniel.  Whether  or  no  I  did  not  go  to 
'squire  Bell,  to  charge  Blee  with  a  robbery 
after  he  wais  taken  ? 

Cor.  I  know  but  little  of  that ;  but  here  will 
be  an  evidence  that  can  give  a  very  good  ac- 
count of  that. 

Elisabeth  Pragneil  sworn. 

Elisabeth  Pragneil,  I  live  at  the  Ship  in 
the  Broad- Way,  Westminster.  I  remember 
seeing  Blee  at  our  house  on  the  89ih  of  July  in 
the  evening,  in  company  with  two  lails,  each  of 
them  dressed  in  blue-and-white  striped  waist- 
coats very  dirty ;  and  I  saw  those  two  lads  at  - 
our  house  the  next  day,  being  the  30th ;  I  have 
beard  since  one  waa  named  Kelly,  the  other 
Ellis.  On  the  !^9th,  in  the  evening,  they  came 
and  sat  down  at  the  door,  and  called  for  a  pint 
oCbeer;  I  believe  they  were  there  the  best 
part  of  an  hour.  The  evidence  Blee  enquired 
for  somebody,  I  don't  know  who  it  was.  He 
went  out,  and  came  in  again  in  a  little  more 
than  half  an  hour.  Then  the  two  lads  said  to 
bim,  Will  you  pay  for  this  pint  of  beer  ?  ^  Ha 
said,  Yes,  come  in,  and  we  will  have  a  pot  of 
beer ;  then  they  came  in,  and  called  for  a  pot  of 
l)eer ;  one  of  them  went  over  the  way  to  a 
shop  for  some  bread  and  cheese ;  he  brought 
some  in,  and  they  eat  it ;  they  stayed,  I  be- 
lieve, about  an  hour  and  half,  and  went  awaT 
when  it  was  dark.  Salmon  al«o  came  in,  wiib 
a  bundle  under  his  arm  in  a  handkerchief, 
when  they  were  there ;  he  called  for  a  pint  of 
beer,  and  pitched  himself  against  the  dresser, 
facing  them,  and  looked  at  them,  then  went 
and  sat  down  in  a  box.witli  his  hack  toward 
them :  he  went  out  a  little  before  them  ;  I  re- 
member Blee  iTent  out  two  or  three  times. 

What  liquor  had  Blee  and  the  lads?— J3. 
Pragneil.  They  had  two  pots  and  a  dram  ;  1 
cannot  say  whether  it  was  a  quartern  or  not : 
Blee  changed  balf-a-crown,  and  paid  for  the 
liquor.  On  the  forenoon  the  next  day^  the  two 
lads  that  were  with  Blee  were  brought  iu  again 
by  a  conatable,  and  a  drummer,  named  Cof- 
nack,  to  assist  him.  .The  man  that  1  took  to 
be  the  constable,  which  was  M'Daniel,  called 
for  a  |>int  of  beer ;  he  asked  me,  whether  I 
knew  them  two  boys  to  have  been  there  over- 
night? 1  said,  Yes.  Then  be  asked  roe  if  I 
knew  that  man  at  the  door  P  1  aaid,  Yes ;  be 
had  a  pint  of  beer  at  my  bouse  the  last  night, 
(that  was  Salmon). 

Bid  he  mention  Salmon's  name,  or  say  ha 
knew  him  P^No,  he  did  not 

James  Comacfc  sworn. 

Comaek.  lam  a  drummer;  I  was  quar- 
tered at  the  Black  Spread  Eagle  in  Kent- 
atreet.  On  the  30th  of  July  last,  I  came  dowk 
suirs  between  eight  and  nine  in  the  morning  ; 
I  observed  three  men  sitting  together  in  a  box, 
one  of  them  bad  a  carroty  beard,  which  was 
Blee ;  they  had  bad  tome  victuab,  and  there* 
waa  some  drink  before  them. 

Court.  liook  about,  and  Ike  if  yoa  see  Blet 
here. 

90 
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Comack,  There  be  stands  (pointing'lo  bim) ; 
bis  beai-dts  now  mudi  arboiit  tbe  length  it  w^s 
tiieoy  (it  might  be  six  weeks  growth)  the  other 
two  were  the  two  prisoners  tbiit  were  cast  at 
Maidslone.  Blee  said,  I  think  1  will  go  out 
and  get  shared  ;  be  went  oat.  In  about  ei^ 
or  ten  mioirtM  after  4bat,  in  oame  M*Daoiel, 
with  a  darkish  coloured  coat  on  ;  be  laid  liold 
'of  Kelly (  and  said,  Come  out,  you  blackguard 
dog.  f  said,  What  makes  you  abuse  the  lad 
•In  this  manner?  He  said,  Damn  him,  Ibare 

ot  a  warrant  against  lilm,  I  am  an  officer  ; 

ley  have  n^bed  a  man  just  against  the  'four 

Lie  atone  pear  Deptford  ;  I  i&ire  you  would 
t\6  arid  assist  me.  f  said,  If  that  is  the  case,  i 
will.  He  took  a  piece  of  rbp<e  out  of  his  pocket, 
^nd  tied  Uiem  together.  Now  said  he,  1  *will 
lake  care  of  them  ;  do  you  step  dotrnio  the 
pElepbantand  Castle,  you  will  seetvro  meD,oae 
in  a  light  sortout  coat,  andliis  own  curled  liatr ; 
J  will  pay  you  for  your  trooble.  I  went  there ; 
there  sat  Berry  the  priaoner,  and  Sailmoo  was 
^coming  in  from  making  water,  f  said  to 
Salmon,  I  believe  you  are  the  gentleman  thatl 
'want;  there  is  a  gentleman  at  my  quarters 
]that  wante  to  speak  with  you :  Berry  said,  Go 
idong  with  him.  Salmon  wettt  with  kne; 
'doming  along  the  street,  I  Said,  What  is  the 
jmatter  ?  What  has  happened  ?  Said  lie,  I  bap- 

Ced  to  be  at  Deptford-yard  hist  night,  and 
taken  some  money,  aiid  had  some  brel^es 
"with  me;  there  were  tbt«e  chaps  Stopt  me, 
and  robb^  me  of  a  guinea  in  goki,  balf-a- 
Vsrown in  silver,  a  tobacco-box, and  twopwr of 
feather  breeches  tied  Up  hi  a  handkerchief; 
and  if  the  breeches  are  mine,  they  are  mnrtced 
with  J.  S.  and  a  figure  of  4  on  the  right  pocket ; 
•Dd  the  liandkercbief  lias  an  oilet-hole  at  each 
jcorner.  We  went  in  ;  there  stood  the  bun- 
(die  on  the  table,  and  Egan  sitthig  in  a  box 
opposite  the  lads.  M'Daniel  asked  Egan, 
what  he  had  in  that  handkerchief?  He  answer- 
ed, it  was  no  business  of  bis,  for  the  handker- 
chief and  the  thitigs  in  it  were  his;  for  he  had 
lK>ttght  them  of  the  lads.  1  made  him  open 
the  handkerchief,  we  found  it  marked  at  each 
jBorner  as  Salmon  had  said,  and  the  breechies 
J.  S.  4.  M*Daniel  searched  Kelly,  and  1  saw 
hm  take  a  clasp-knife  out  of  his  pocket,  "a 
sbilliog  and  a  silver  pocket-piece ;  be  gave  him 
the  shilling  back  a^in,  and  said  the  pocket- 
piece  was  marked  in  the  middle,  and  shewed  it 
,me,  and  desired  roe  not  to  be  mealy-mouthed 
"^ben  1  came  before  the  justice ;  this  he  said 
once  or  twice.  They  tied  the  things  all  up  in 
a  handkerchief,  and  we  siet  out  With  them  to  a 
Justice  of  the  peace  at  Greenwich. 

Did  you  see  ever  a  tobacco-box  P^No,  I 
did  not. 

Court,  Ikmkattbis  pocket- piece. 

Comack.  I  think  this  is  the  same  ;  it  has 
much  the  same  mark ;  it  is  bard  for  roe  to- 
.■wear  iL  but  I  believe  it  is  the  same.  Going 
along,  M<Daniel  said  to  the  lads,  You  have 
^made.a  good  hai^  of  it,  if  you  have  spent  thef 
guhiea  already ;  the  lad«r  satdi^tbey  nerertook 
•  guinea  from  him.    M*Daiuel  said  to  m6,j 


One  of  them  has  f^ot  money  in  h)l  slooking^i 
but  let  them  keep  it,  poor  things,  theyMl  wsot 
it;  be  wanted  them  sadly  to  coofesi  the  rob- 
bery, and  told  them,  if  they  would  not,  tbef 
would  certainly  be  hanged. 

What  were  hiswords,  as  tiear  as  yoo  en 
recollect  ?— ^He  said,  You  dogs,  1  would  htft 
you  coofesB  when  yon  come  Iwifore  the  josdoe, 
k  wfti  be  the  better  for  you ;  and  icM  me  w4ere 
(be  other  felk>w  is  gone  to:  Ihey  said,  tbqr 
codid  not  tell  -any  iming  about  it,  and  wstiH 
give  Mm  no  sinswer  :  they  said  -to  him  th^ 
wanted  ^o  go  to  some  Bridewell,  which  I M 
not  know.  <He  said  to  4hem,  if  th^  mOi 
confess, 'be  vpoilld  do  all  in  his  power  wt  then, 
and  fie  would  uiiftie  them  when  they  oame  init 
I^Mhrd,  and  they  should  go  by  water.  We 
came  to  the  Frre  MeHs  at  th«  end  ef  Destfoit 
t^sad,  there  H'Daniel  called  fnr  a  pfait  ofWr, 
the  people  'bnmtfit  the  lieer  oat«  M^Diaid 
asked  the  lads,4f  thvt  wasthe  house  they  M 
beevdriiihiiig«t1heiifgfhtbdfbre?  TbeysM^, 
No,  but  they  hadbeen  driukingattbesigBof 
;  the  «hip;Ve drank ihe%eer,andthensetoat 
^  again :  ^Bfm  and  'Salmon  fbllowed  at  a  (to- 
tauce.  Wlreu  weeame  to Beptfbrd,-M'DiOMl 
took  thelads  iti,  anrd  desired  Egan  and  fislmes 
to'SCaylftt'tbe  door ;  ^heeltted  tbm  pint  of  beer. 
"How  o«mo  £tfUi  to  ^Mlow  >you?-^l  Mi 
know ;  he  eame'mtai  my  quartars. 

Did'M^iDaifi^l  i^bMrge  him  io  assist  ?—N«li 
word  as  I  beard,  ^^en  be  «fd  Mmon  weit 
at  the  door,  M^airiel  askcfd  <the  landlady  if  iM 
stfw  <h«iD  lads  there  the  night  before?  ISbe 
8aSd,Yes,  they 'were  Hhere<8ie  night  •Mwe, 
and  bad  some  bread  and  cheese ;  then  be  slid 
to  her,  IKd  yon  see  that  aayn  that  isnow  at  dw 
door?  fmeSdtng'SalaHm)  ^fl9he  saki,  Yes,  he 
WAS  fafere  at  the  aame  time,  and  they  went  o«t 
about  ten  or  twelve  -mfnutes  distanoe  one  sf 
another.  SaidUf'Danid  to  me, Take  notleesf 
whatibis  Mndlady  says,  and  douH  be  mesly- 
mouthed  when  you  oome  bH^ore  the  josdoe. 
Then  weBet(mt«nd'Wetttto<3reenwish;  and 
in  the  clerk's  office  the^y  wanted  M^Daaielto 
be  bound  overdo  ptbsOCute ;  MIHiniel  said  be 
oouM  not,  forlie  had  abtt  Of  an  estate  left  bin 
fa  the  country,  «nd1ie  coidd  not  be  there  st  the 
time  of  the  assizes;  then  the  justice's  ekn 
was  pleased  to  bind  me  over.  We  stayed  at 
Greenwich  and  liad  some  beer,  and  werepfedy 
merry  fill  ahnost  nine  at  ni^t ;  coming  beoe 
all  together,  they  let  me  and  Egan  go  Mbie* 
Egan^wore  by  the  great  God  and  the  sweet 
Jesus,  he  would  not  appear  against  them  at  the 
-assisses.  *Said  I,  You  are  bound  over  as  wellii 
I,  and  I  cannot  see  yoo  can  be  off  fton  goiB| 
down.  He  said,  O!  by  Jasns,  ittsonlyehssf- 
ing  my  parish ;  it  has  cost  me  three  dnliiiip 
to>day,  and  the  breeches  may  go  to  'the  ^e^t 
for  I  will  never  appear  affsinst  them.  WS 
parted  about  ten  that  night ;  I  went  to  mj 
quarters ;  M*Daniel  told  me  *o  come  tohif 
bouse  hi  Union-court.  I  wetot  iti  about  a  week 
after,  but  could  not  hear  Of  such  a  ijersoo;  l 
weiit  to  the  -Union- Anns,  «nd  found  the  land* 
k>rd  knew  something  of  kua;  'and  1  Aw  "* 
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IkuA  HI  8«roop't-e9iw<t ;  1  wenl  aa^ 
lhti!e  ftr  blMi  but  nerer  ooald  find  bin  al 
bon%  yiUbOu^  I  went  tbere  ibM»  or  four 
tiflMt  I  km  wstmio  alwajf  told  ne  be  wee 
gone  into  tbe  country.  I  mm  km.  onoe*  bnl 
that  was  by  mere  cbwic»;  be  m»  tben  dodg- 
bgotf,  or  somebody  else,  at  the.  end  of  Par- 
Bameot-sti^et 

Was  YOU  at  tbe  assizer  at  BTaidstonc^  K^X 
wai ;  when  1  came  there,  1  couTd  not  find  any 
of  them ;  they  kept  out  of  nay  wifbt^  I  ima^ 
gined,  for  fear  I  should  come  in  fbr  part  of  the 
reward.  At  lasft  I  bappene4  to  meet  Bgan  in 
iieatr«al3  I  laM,  Wbm^  faivo  yot  dmit  tbe 
Ibiof?  (loMMnt^fttindtkebittObBaBid,  SH 
we  aball  not  do  it  thio  dav  ob  two^$  tbiaka  ly 
rU  watch  you:  I  did,  and  by  and -bye  came 
Salmon  and  lI*Daniel,  and,  I  think,  Egan,  ^d 
one  Serfipint^a  conttabte ;  thcV  and  I  Went  into 
the  clerk's  office  to  get  the  Kill  of  indictment 
drawn,  Berry  did  not  go  iki,  I  followed  them. 
When  tbey  camo  in,  the  clerk  said,  Are  you 
alt  bere  f  Yes,  said  M*Daniel,  we  are  all  here. 
Said  the  clerk,  There  are  six  of  you.  There 
are  bnl  five  of  us,  said  M^Daniel.  Said  the 
clerk.  Is  there  not  a  drnmmer?  Oh!  said 
If^Daniel,  I  had  forgot  him.  After  ire  Jkad 
prepared  tbe  bill  of  indictment,  I  went  to  the 
Cock  at  Maidstone,  there  sat  Berry ;  I  did  not 
recollect  him  at  that  time ;  said  he,  How  do 
yon  do,  drummer  P  I  said.  You  bafe  the  ad- 
vantage of  me,  I  cannot  say  f  know  you.  No, 
said  he,  don't  you  know  that  morning  when 
yen  went  to  the  Elephant  and  Cattle  in  Kent- 
street  for  Salmon  T  Then  1  said,  I  believe  you 
are  the  geatleman  that  sat  there  in  the  dux. 
Yes,  said  he,  I  am :  then  be  asked  me,  wlii^i  1 
thought  of  those  lads,  wilt' they  be  convicted? 
1  said,  ft  appears  very  plain  apinst  them. 
Tben  be  said.  If  they  are  not,  f  must  eitlier 
bes  my  bread,  or  go  upon  tbe  highway  myself. 

Berry.  Were  there  any  company  By  at  this 
timef — Comack,  No,  there  were  not;  Berry 
was  sittin*;  by  himself,  he  generally  was  by 
himself,  except  he  was  with  his  companions. 

Are  you  certain  be  said  these  words  to  you 
It  that  time  ?— I  am  positive  of  it  ho  did. 

Mary  HttMey  sworn. 

Hum^  I  Kve  at  the  Blepbant  and  Castlt  in 
Kept- street,  I  am  servant  there ;  my  mistress^ 
^ame  is  Jane  Smith.  There  cftme  tluee  tnen 
into  our  bouse,  and  after  that  came  in  M*£>a« 
oiel ;  Ibey  had  a  rasher  of  bacon  for  breakfail. 
I  don't  koow  tbe  others'  faces. 

When  was  this  ? — It  was  in  tbe  last  summer 
time, 

nasias&rgmit  awom. 

7.  SsrgofM.  (Beisakevnthotobafico^bML) 
'  1  hate  neen  stiiels  »  one ;  I  nadie  a  romaeb 
Ibat  tbw  ttnicoMi^arbQni  w«i  hroifie  off  the  boi^ 
wb«e  If 'Osnie(  ahewed  ii  aae  above  a  yeev 
aya;  thiel  aeeisbaahesethaawnab  Hie  box 
heebeee  aaei  to  my  hoeae  nMwy  etime*  te be 
ittaA  «ilh  labaaeo ;  il  ia  ttear  e  year  age  since 
Isftaiil}  lli«biiM«ii».bukbeuyMlto|i^ 
ii  it. 


How  fame  W  Denialto ab^  iiyouf^He 
shewed  it  ne  as  a  piece  of  curiosity  ;  aayinf 
Here  is  au  aid  tbiag,  a  Quriooa  thing.  I  asioV 
It  is  net  perfect  now»  bere  frants^  tb^  im^t  ^ 
tbe  I 


acnry  S^g&fit  svrom. 

B*  Strffim^  I  know  all  tbe  pvisoeer^  tcqi 
paU ;  I  w^el  the  taking  Mi^vOii^lai^MiMd^tswl 


C#«irik  Give  9M  aecoiMil  whH  jioa  knew  of 
IhefliK^Ssp^el,  M*IMaiat  said  I  vru  a  yeuaig 
oaestahK  i^  I  ab^iuld  bavermy  sheve  of  the 
ceiaaid ;  be  abooW  take  tbe  mm^y^  and  bo 
wMiManeaiopaidir 

What  reward  did  be  mean  ?•— Tbe  siibaffiapt 
tion -money  of  oqr  pariah,  for  tlie  two  lads  that 
were  tried,  John  Bffis  ami  IHrter  Kelly ;  Icar- 
nedtham  de»ii« 

Did  yea  psoduoe  tbeaa  ^Dods  there  ?^I  dWL 

Where  had  you  tbem^P-^l  had  tharo  of  imr 
tiee  Bell,  who  aeot  fhr  me,  I  hsing  a  oonatabl^ 

What  passed  when  he  saidt  Yo«  are  a  yMSf 
constoUe  ?-^Tbe  prisones  Berry  said,  Uie  shil 
have  a  good  suppev  il  the  prisenera  are  qoer 
victed ;  eod  il*  they  were  eoi^  be  thfingbt  he 
Bsiisi  beg  hie  waf  home.  Aa  I  wiie  jmen 
along  the  seed  with  BlUeend  KLeVyto  Aaidt 
stone,  they  told  me  there  was  oee  Tom  Ble^ 
oancereed  witli  them  in  the  robbery ;  and  else 
where  he  Kveil,  and  what  aevt  at  olothee  be 
wore.  1  took  it  down  in  wiitiiw;  |bejusli<9 
desiftdmetogoandtekebim}  I  said*  I  wonhl  ^ 
ki'iw  diroctioBS  to  a  thief  •catcher,  wiiieh  I  did 
to  Balpb  Mitohek ;  but  be  refeatd  to  ael  in  i^ . 

Waoye»  upon  tbe  tnatf-^l  waik 

Wae  Salmoe  a  wiieees  P-*lile  waat  he 
awore  he  los4  these-  thiegii.  Alee  BgOM  a«i 
M^DsMel  wese  betbexaa^ioad  iifMi  it^ 

Bsrrv.  ]>id  yen  see  ose  cfnoece  ntjraelf  i# 
al»  ia  the  affMr^es  waa  I  upon  ttbe  beeh  of  the 
biUr-«H  SkrgaU.  No^  he  wa«.nei<inthiehMft 
of  tlie  biU;  he  bed  no  bminaaa  theit,  if  be 
could  bare  troatod  bie  iirienda  wiitk  the  meeej^ 
I  heasd  M'Daeiel  and  hiw  baib  aay,.  tbi^ 
would  share  the  leisasdL 

Berry.  Di4  ei^  yov  90  me  sibling  efc  the 
Cock  all  tbe  while  ^-*&«s<9«ii^  Ke,  be w^lift* 
ad  about  with  u^. 

Q,  to  Bke,  Yei»  any  ttBmi  gaea  yee  « 
cfQwn,  whai  a»oney  waa  it?*<^Jwai.  He  gMf 
me  a  half  orowe  and  two  ahittinge  ae^  mskf 
paaeethet«l»y  Iweo^wiihthe  kdeto  PoMr 
teid. 

Bbrrt'b  DMrancB. 

Bsif^  Oe  the  Mtb  of  July  I  v«i  e«t  of 
tewe  m  4my,  and  lefumed  tbe  Sswiay  fhttewi. 
k^^  aed  stoyed  at^  hetoe  attda|r  theSttodaf 
Blee  te>la  you  be  waa  with  me,  and  I  gave  bioa 
a  ofuwn.  If  yoof  lardahif  wiU  iodulge  me  le 
fel  it  oir  titf  eeal  aoHMma*  then  1  can  htinsr 
witeeaaaa  ta  psove  he  ielsely  aeousea  nse.  1 
went  out  on  the  5lh  of  Augest  te  firsmiarf 
ftiiv)  iaaw  Blee  with  aaaddleoe  his  badk;  be 
ie  e  piMe^ig  .aon  of  a  tirilew.  1  «aot  eed 
t|iik.hNhlqr  the  «aUnv  ««A  n>4  ^  ^f^f^ 
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chastise  bint , 

you  a  great  deal,  if  yoii  will  not  hart  me.  I 
said.  If  yon  can  tell  me  a  great  deal,  tell  me 
Where  my  goods  are.  I  heard  oo  the  19th  of 
Auifust  that  he  was  taken  up  at  Greenwich ; 
I  went  there,  and  took  M' Daniel  orer  there,  to 
see  if  he  was  taken,  on  purpose  to  ha?e  charg- 
ed him  with  my  goods.  My  son  is  gone,  he 
Kas  pnshed  him  away,  and  1  hare  never  seen 
him  since,  and  they  would  never  give  me  any 
answer  that  they  bad  got  him.  I  asked  Mr. 
Serganf,  if  he  had  got  bim  P  be  wonid  not  tell 
me.  They  net er  took  him  to  give  any  evi- 
dence before  the  justice.  People  may  go  a- 
thief  iog  for  ever,  if  they  may  get  on  in  this 
Ihshion. 

^     M'Daniel's  Defence. 
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he  sakl,  Mr.  Berry,  1  can  tell  {  fife,  and  been  shot  at  by  them.     I  oerer  hwA 

my  name  brought  in  question;  I  have  been 
ottered  money  to  let  prisoners  go,  hot  I  sever 
would  do  it:  I  couhl  have  bad  threescore 
pounds  to  have  done  it. 

Salmon's  Defence. 
Salmon.   Thai  fellow  that  sv%ore  I  bad  been 
at  the  Bell  iu  company  witU  him  has  swore 
false ;    1  never  was  in  company  with  him  m. 
the  whole  course  of  my  life,  nor  I  have  not 
been  in  that  alehouse  these  five  years. 
Egan's  Defence. 
Egau.   Please  to  ask  where  the  Bell  is?  I 
do  nut  know  where  it  is;  1  have  no  knowledge 
of  that  man  in  the  workl  (looking  towards 
Blee). 

Q.  to  Beny,  Have  you  any  evidences  to  call 
to  your  character  ?— Berry.  Call  Henry  War- 
rington.     (He  was  called,  but  did  not  appear.) 

Berry.  1  hved  seventeen  years  in  the  yard 
where  this  man  lives,  that  is,  James  Price; 
will  you  please  to  call  bim  ? 

Frice,  1  have  known  Berry,  I  believe,  five 
yean*. 

Court.  He  calls  upon  you  for  a  character; 
what  character  can  you  give  bim  ? — Frict,  A 
very  bad  one,  my  lord. 

Berry.  Please  to  ask  biro,  what  be  can  say 
as  a  stain  upon  roy  character  ? — Price.  It  will 
hurt  you  if  you  insist  upon  it. 

Q.  to  APDanieL  Will  you  call  any  wit- 
nesses?— M' Daniel.  There  is  a  man  that  has 
known  me  these  nine  or  ten  vears,  and  that  I 
have  the  best  of  characters ;  that  is  Mr.  Hole- 
wriffbt. 

Court.  Do  you  chuse  he  should  be  examin- 
ed to  your  character? — M^DanUL  Yes. 

G.  Holewright,  I  believe  1  have  known 
M'Daniel  eight  or  nine  years,  6r  longer;  be 
never  did  me  any  injury  in  bis  lite>tirae:  but 
as  for  the  rest  of  it,  I  believe  he  ia  bad  enough* 

Q.  to  Salmon.  Have  you  any  witnesses  to 
call  ? — Salmon.  No^  my  lord ;  I  have  noC  bed 
time  to  ftend  for  any. 

Q.  to  Egan.  Have  you  any  witnesses  to  call  ? 
— £gaii.  No  my  lord ;  none  of  my  acqnaiiit- 
anoe  know  that  I  am  io  trouble. 


M*Daniel.  I  was  called  out  about  the  dOth 
ef  July  to  go  over  to  the  Kin<r's-bench  ;  I  met 
this  man  Egan :  he  desired  me  to  go  and  take 
e  couple  of  thieves  in  Kent  street;.  1  said. 
What  have  they  done?  he  said,  I  believe  they 
have  broke  open  some  house,  and  stole  these 
things.  I  went  with  him  to  the  Elephant  and 
Casile  in  Kent-street,  and  stayed  there  some 
time,  till  we  sent  for  Mr.  Salmon ;  and  wtien 
he  came,  Egan  came  with  him  to  me.  I  said. 
Is  the  man  come?  He  said.  Yes  ;  then  I  went 
vith  Egan  to  the  Black  Spread  Eagle ;  there 
were  these  two  men  sitting  ;  one  of  them  said, 
1  believe  1  have  done  now.  I  turned  bim  about, 
mod  searched  him,  and  took  these  breeches 
from  under  their  arses,  and  also  from  one  .1 
took  this  pocket-piece.  After  this  f  said  to 
Salmon,  The  onfy  way  to  save  expence  is  to 
examine  them  before  colonel  Bell.  J  n  carrying 
Of  them  down,  the  least  of  the  two  said,  I  wish 
I  could  be  admitted  an  evidence,  I  would  be 
Iflad;  I  said.  You  dog,  where  is  thereat  of 
you?  where  is  the  other  fellow,  what  is  his 
name?  This  lord  Blee  lived  along  with  me 
six  or  seven  months,  I  never  knew  bis  name ; 
when  be  told  me  my  lord,  I  gnessed  directly  ; 
one  of  tbero  wanted  to  be  adinhted  an  evidence 
before  justice  Bell,  and  he  would  notadmiteitber 
of  them.  AAer  that  1  heard  my  lord  was  Uken, 
J  goea  down  to  Greenwich,  and  went  tb  Hitchel 
et  Deptford ;  and  said.  Here,  Cox  has  taken 
the  other  fellow,  Ralph,  will  you  come  up,  and 
tee  if  he  has  got  him?  He  was  afraid  of  be- 
ing taken  upon  some  warrants,  and  would  not 
ge;  so  l.went  to  the  colonel  myself,  the  clerk 
was  there,  and  he  was  very  ill ;  he  said  to  me, 
Mr.  M^DaoieU  he  is  not  taken,  if  he  was,  he 
would  be  brouffht  to  me.  After  that  I  stopped 
m  man  that  had  mnrdered  another  at  Coventry  ; 
I  brought  bin  to  Hicks's-ball,  the  justices  com- 
mitted him  to  New -Prison.  The  gentlemen 
told  me,  1  must  go  down  to  Coventry  along 
with  bim,  I  went  down  to  Maidstone;  there  1 
Baid  I  coaldsay  nothing  to  the  robbery :  the 
drummer  could  say  as  much  as  1  could  as  to 
the  pocket-piece  and  tobacco-box.  As  God 
Almighty  is  in  heaven,  I  know  no  more  of 
them  than  yonr  lordship  there ;  I  have  taken 
o  greatmiuiy  tbiefeti  and  hMretwInied  ny 


all  four  Gail^  of 
t  them  in  the 


The  Jury  found  them 
all  the  facts  charged  against 
indictment;  bnt  whether  the  facts  charged 
were  within  the  statutes  of  the  4th  and  5th  of 
Philip  and  Mary,  and  the  3d  and  4th  of  Wil- 
liam  and  Mary,  they  knew  not*:  and  there* 

*  4  and  5  Phil,  and  Mar.  c  4,  which  aayi. 
Every  person  that  shall  malicionsly  oommaod, 
hire,  or  counaely  any  person  or  persons  tu  com- 
mit or  do  any  robbery  in  or  near  any  highway 
in  tbn  realm  of  England,  and  be  thereof  ooa- 
victed,  shall  not  have  the  benefit  of  clergy* 

9  and  4  Wil.  and  Mar.  o.  9.   That  dl  and 
every  persoD  and  penons  that  shall  oonlbvty 
aid,  abet,  assist,  coansel,  hire,  or 
any  parson  to  rob  another,  shall  bo 
from  the  benefit  of  tho  dciigy. 
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fore  prtyed  "the  assistance  of  the  Court. 
WbereupoD  the  following  Special  Verdict  was 
found : 

We  Bod  the  record  of  the  ooDTictioii  of 
Peter  Kelly  and  John  Ellis  prout, 

*  We  find,  that  before  the  committin;^  the 

*  said  robbery,  the  defendants,  M'Daniel,  Berry, 

*  EgMf  (alias  Oahagan)  and  Salmon,  and  Tho- 

■  mas  Blee,  did  oialicioilsly,  and  feloniously, 

*  and  with  iotentioo  to  procure  tbemseWes  the 

*  rewards  allowed  hy  the  statute  for  the  appre* 

*  bending  of  robbers  on  the  highway,  and  some 

*  further  rewards  offered  by  the  inhabitants  of 

*  tbe  parish  of  Greenwieh,  and  other  adjoining 

*  parishes,  all  met  at  the  Belt-Inn  in  Holborn, 
*in  London;  and  that  they  all  agreed  Blee 
'  should  procure  two  persona  to  commit  a  rob* 
*bery  on  the  highway  upon  the  defendant 
'  James  Salmon,  in  the  parish  of  St.  Paul, 
'Deptford,  in  Kent,  which  is  tn  adjoining 
'  parish  to  the  said  parish  of  Greenwich  ;  and 

*  for  that  purpose  did  maliciously  and  feloni- 

*  o(Uly  contrire  and  agree,  that  the  said  Blee 

*  should  inform  such  persons,  that  the  said 

*  Blee  would  assist  them  to  steal  some  linen 

*  in  the  said  parish  of  St.  Paul,  Deptford. 

*  That  tbe  said  Blee,  in  pursuance  of  the 

*  said  as^reement,  and  with  the  privity  of  the 
'  said  defendants,  did  engsge  and  procure  the 
'  said  Peter  Kelly  and  John  Ellis,  in  the  said 
'  indictment  named,  to  go  with  him  to  Dept- 
'  ford  to  steal  linen,  but  did  not  at  that  time 
'  tell  the  said  Kelly  and  Ellis,  or  either  of 
'  them,  of  the  said  intended  robbery  on  Sal- 

*  mon,  nor  at  any  olhei^  time  before  the  said 

*  robbery  was  committed;  and  in  consequence 
'  of  such  agreement,  and  with  the  privity  of  all 

*  the  said  defendants,  the  said  Ellis  and  Kelly 

*  did  go  with  the  said  Blee  to  Deptford. 

'  And  that  the  said  Blee,  Ellis,  and  Kelly, 
'  being  at  Deptford  aforesaid,  and  the  said  Sak 
'  mon  being  then  and  there  waiting  in  the 
'  king's  highway,  in  pursuance  of  the  agree- 

*  ment  aforesaid ;  they,  the  said  Blee,  Ellis, 

*  and  Kelly,  did  all  feloniously  assault  the  said 

*  Salmon,  and  dM  take  from  his  person  the 

*  said  goods  mentioned  in  tbe  indictment,  oo 
'  which  the  said  Ellis  and  Kelly  were  so  con- 

*  victed  as  aforesaid. 

*  And  w^nd,  that  none  of  the  said  defendants 
*ever   had  any  conversation   with  the  said 

■  Kelly  and  Ellis,  or  either  of  them,  before  the 
*said  rohbery  was  committed:  but  we  find, 

*  that  before  tbe  said  robbery  was  committed, 

*  tbe  said  M'Daoiel,  Egan,  and  Berry,  saw 

*  the  said  Kelly  and  Ellis,  and  told  the  said 

*  Blee  that  thev  would  do  very  well  for  the 

*  purpose  of  robbing  tbe  said  Salmon  as  afore* 

*  said :  but  whether  the  defendants,  or  any  of 
'them,  are  guilty  of  feloniousl;^  and  malici- 

*  oualy  comforting,  aiding,  abetting,  assisting, 
'  counselling,  hiring,  or  commanding  the  said 

*  Kelly  Mid  Ellis,  or  either  of  them,  to  commit 
t  tbe  felony  and  robbery  above-mentioned,  or 

*  whether  the  said  defendants,  or  any  of  them, 

*  ara  gttUty  of  fekmiotisly  and  malicioosly  rooT- 

*  jogy  proeoriDg,  abettingf  or  oowMttiBg  tbe 


'  takl  Kelly  and  Ellis,  or  either  of  them  to 

*  commit  the  said   felony    and    robbery,  in 

*  manner  and  form  as  m  the  second  count  of 

<  the  said  indictment  is  charged  against  them, 

*  we  know  not,  and  pray  the  advice  of  the 

<  Court.    And  if  the  Court  is  of  opinion  they 

*  are  guilty,  we  are  of  oninion  they  are  guilty  $ 

<  but  if  the  Court  are  or  opinion  that  they  are 

<  not  guilty,  then  we  are  of  opinion  they  are 

*  not  guilty. 


*  Richard  HsAWsmEs, 

*  Gam.  Gardner, 

^  Nathaniel  Norton,' 

*  Samuel  NEssrr, 

^  Ebenezer  Gardner, 

*  John  Poperton, 


Rand.  Baylets. 
John  Keen, 
Henry  Knight, 
WiLLUM  Basson, 
John  Brewin, 
John  Pricklow«* 


Trinity  Vacation,  28  Geo.  II. 

June  19, 1755. 

At  Serjeant's- ton-hall,  in  Chancery -lane,  be- 
fore all  the  JudgM.    The  Special  Verdict  ' 
argued.*     The  King  against  M'Daniel, 
Berry,  Egan,  and  Salmon. 

Case. 

Peter  Kelly  and  John  Ellis  were  indicted 
for  a  robbery  on  the  highway,  committed  near 
Deptford,  in  Kent,  on  James  Salmon  ;  on  which 
indictment  tliey  were  tried,  and  were  capitally 
convicted. 

The  defendants  were  indicted  as  accessaries 
before  tbe  foct,  to  the  robbery  committed  by 
Kelly  and  Ellis. 

Tbe  judges  at  the  Old-Bailey  directed  a  spe- 
cial verdict  to  be  found  on  the  last-mentioned 
indictment. 

Which  verdict  first  finds  the  record  of  ihe 
conviction  of  Kelly  and  Ellis  prout, 

Italso  finds,  'That  the  defendants,  M'DanieT^ 

*  Berry,  Egan,  and  Salmon,  together  with  one 

*  Blee,  with  an  intention  to  procure  to  them- 
'  aelves  tbe  ^soromon  reward  given  by  act  of 

Carliament,  and  an  additional  reward  offered 
y  the  parishes  of  Greenwich  and  Deptford^ 
<  for  apprehending  highway  -men,  met  together 

*  at  the  Bell  in   Holborn ;    and   there  they 

*  agreed,  that  Blee  skiould  procure  two  persons 
« to  rob,  and  that  he  should  inform  thenq  that 

*  he  would  assist  them  in  stealing  some  linen 
« in  the  parish  of  Deptford.' 

It  finds  also,  *  That  Blee  did  procure  and 

*  engage,  with  the  privity  of  the  defendants, 
•the  said  Kelly  and  Ellis  to  steal  the  said 
*'  linen ;  but  that  he  did  not  acquaint  them  of 

*  any  intentions  to  rob  Salmon.* 

It  finds  also,   *  That  tbe  defendants  never 

*  had  any  conversation  with  Ellis  and  Kelly  be- 

*  fore  the  commitment  of  the  robbery ;  but  that 

*  tbe  defendants  saw  them,  and  said  they  would 

*  do :  and  if,  upon  this  case,  the  judges  shall 

*  be  of  opinion  they  are  so^  then  the  jury  find 

*  Ihem  so,  &c.' 


*  These  notes  were  oommanicaled  by  a  geo* 
tlemanofllMTamplN 


77») 


2?  &BORGK  II* 


Mr.  Hume  CamoUU.  I  have  Uie  boaow  0 
attend  your  lardsbips  ad  this  Tery  sokmn  oc* 
easioo,  as  counsel  on  the  part  of  tba  crowo, 
agaioat  the  defeodantf  ^  JU'DaniaU  Berry,  Egan, 
and  Salmon  f  and  as  tbi»  ia  a  case  whick  ooa* 
cerns  the  lives  of  foikr  onbappy  subjecta,  aad 
the  poblic  safetw  in  general,  1  hope  l^shaU  ba 
excused;  if  I  ubsenre  a  Bunuteaess  samewliaft 
aioffular  before  this  assembly. 

That  I  may  observe  some  de^^ree  of  method, 
I  shall  consider  tlie  charge  against  the  defen- 
dantanader  two  beads: 

I.  Whether  aH  or  any  of  them  are  acces- 
saries befbre  tfie  fact  in  the  felony  for  which 
Ellta  and  Kelly  have  been  convicted  ? 

II.  If  tjiey  are,  whether  they  are  deprived 
of  (heir  dergy?  *^     ' 

The  first  of  thesainehMlea  three  propositions : 

1.  That  a  robbery  waa  oommHiaa,  hi  which 
Kelly  and  Ellis  were  principals. 

2.  That  the  priacipala,  whibb  is  sufficient  to 
draw  the  accessaries  to  trial,  have  bean  eon* 
victed. 

d.  Tliat  such  things  have  been  done  by  the 
detendanU,  as  will  make  then .  aiders,  com- 
manders, and  abettors  in  ihe  robbery. 

The  first  of  these  is  sofficiently  established 
by  the  finding  the  record  of  the  coovietioa  : 
for  wherever  a  deed  o|»eratea  by  way  of  eMieu^ 
pelt  and  the  jury  find  itproci^  year  lordahtpa 
roost  consider  it  as  ao  e»$<fpd.  I»  the  pra- 
sent  case  the  jury  have  found  the  record  arow*; 
and  by  thai  it  appears,  that  a  robbery  was 
commute^l  by  them  oa  Salmoa,  ene  of  the  pri- 
aoners..  The  verdict  finds  likewise,  that  Sid. 
rnon  agreed  at  the  Bell  that  Blee  should  pro- 
cure  persons  to  rob  him.  It  finds  teo»  that 
Ellis,  Kelly,  and  Blee  did  feloniously  Msaolt, 
and  in  ihe  highway  take  from  Ihepertou  of 
Salmon,  the  ffoods  mentioiied  in  the  indict- 
meat.  Upon  tbis  pointy  Botbiag  in  the  venb'ct 
Appears  contrary  to  the  record  of  eouvictioQ ; 
and  you  cannot  construe  the  latter  words  of  the 
▼erdict,  80  as  to  destroy  the  first.*  This  ap- 
pears from  the  case  of  Mouaon  v,  Weat, 
Moorejs  Report.  43L  {N.B.  a  C.  in  Pop. 
Aam  110).  The  case  was  thia:  la  awize, 
the  tenant  pleaded  ao  tenant  ^  the  free- 
hold, and  so  no  disseiain,  nisi  let  wiroU 
enUel  toiunt,  gives  the^  tenant  title ;  upoD 
which  verdict  tliere  wm  judgment  for  the 
demandant,  and  error  brought  and  assigned 
that  the  jury  did  not  find  the  demandant  aei^dj 
and  that  the  tenant  disseined  him,aathecu8tOfl» 
la,  as  appears  from  the  book  of  entries,  which 
aays,  that  the  assise  shall  find  seizm  and  dis- 
seizin ;  also  that  the  vesdiot  waa  imperfect,  bv 
reMoo  of  the  Nisi,  &c.    After  divers  ai^u* 


Trial ^M'DanielatiirMhm,    «        [78Q 

luauts^  the  judgment  waa  affirmtd ;  for  fiadioip 
the  disaaizm  implies  aeizia  ste>;  and  the  Hin 


*  When  an  act  mflicts  a  penalty  lor  a  second 
offence,  the  indictment  for  the  second  offeoee 
must  recite  the  record  of  the  first  convic- 
teon ;  and  upon  the  evidence,  the  recon)  of  the 
first  conviction  must  be  proved :  but  the  matter 
of  the  firttt  conviction  shall  never  he  re-eza» 
mined,  but  must  stand  for  granted.  1.  H.  H. 
936.    Bum'aJuattce,in|airo4iipli«ii.p.  37. 


the  Court  looked  upon  as  nogatory,  becauM 
the  verdict  iaconnplete  before  npoa  tbe  pointon 
whieh  the  jury  were  charged*  viz.  the  aeioa 
and  disseizin.  Vaughan77.  Howe  v.  Huo- 
tiuf^don. 

If  a  jury,  by  their  frecdiet,  shall  takeupeir 
them  to  collect  the  contents  of  a. deed,  aod  ye» 
by  tbe  same  verdict  find  that  deed  ta  k^verba, 
tbe  Court  is  not  to  regard  tbe  cellectioQ  tb^ 
>  have  made  of  the  sobatanee  of  thedesd,  but  tbe 
deed  itself.* 

9  Bulstrode  66.  James  v.  Barris.  Actios 
for  words.  The  jury  found,  that  the  defeiMiaBt 
spoke  these  words  of  tbe  plaintiff,  viz.  TIhh> 
art  a  thief,  and  I  will  prove  thee  so ;  bat  thO 
they  were  spoke  in  the  absence  of  tbe  plaintiff. 
Sed  per  iot  Cur.  the  hitter  part  of  tHe  vsrdicft 
shall  not  stand,'  for  tbe  issue  is  tbe  words,  aiu^ 
that  they  liave  Ibuad.  Brooke  Tit.  Verdict, 
96.  abridged  fronc 


pi.   96. 


from  U  H.  &.  49k  N.  H. 


bronght  a  Wnt  of  Error  against  A,  aadai' 
sigoftfd  fer  error,  that  tbe  wife  of  tbe  said  A, 
who  had  obtained  a  judg-meot  agairnt  biiff 
upon  a  writ  of  maintenance,  died  such  a  day  it 
C,  pemling  the  writ  and  before  the  jodgaeot. 
The  defendant  pleaded,  that  his  wife  was  idl^ 
alive  at  W,  Ssc,  The  inquest  was  taken  at  bar,- 
nnd  the  wife  appeared  in  evidence,  deelanon^ 
herself  to  be  the  same  woman  who  was  said  to 
be  dead,  and  was  known  by  others  in  ibsoMit. 
The  jury  found,  that  the  wife  waa  dead,  as  tbe 
plaintiff  bad  assi^^ned  for  error  :  and  ail  die 
Court  were  astonished  at  this  verdict,  whieb 
found  the  woman  dead»  when  she  apiieanKl  it 
the  bar  alive^  and  the  record  of  toe  writ  of 
maintenance  was  viewed;  and  by  tbat  it  ap- 
peared, that  at  tbe  day  of  Nisi  Prius  in  tbe  Mid 
writ  of  maintenance,  tlie  wife  appeared  ia  her 
proper  person,  which  day  waa  four  dayi  lAcr 
the  day  the  .verdict  finds  she  died.    Cbcins. 

It  is  |3roved  by  thia  record,  tbA  the  wife  wif 
alive  fowr  daya  aller  tbe  verdict  says  she  «•» 
dead :  it  seemed  to  him,  that  tliis  verdict  is  »•• 
thing  to  the  purpose,  but  is  *  m  jeofail,  to  irv  a 
thing*  whieh  is  contrary  to  tlie  record. 

Ailerwerda  Cbeiae  aasembled  all  tbejadgM? 
and  their  opinion  was,  that  tbe  verdict  wis 
nel^hHig  to  tae  purpose,  and  ia  a  jeofail:  fori 
aantter  of  record  before  the  justices  shall  aotbs 
put  in  nverment,  but  aball  be  tried  by  the  record 
itself;  and  though  tlie  verdict  has  found  cos; 
trary  to  that  which  ia  proved  by  the  moonl,  it 
ia  nothing  to  the  purpose ;  for  tbe  verdist  cas- 
not  defoat  the  record,  nor  is  it  of  ao  great  (m» 
ae  the  record :  and  if  tbe  Conrt  had  bewsf* 
priaed  ot  the  record  before  inquest  taksn^  ibe 
inquest  ought  not  lo  have  been  taken,  becasie 
of  the  seeord ;  and  she  was' prosed  to  be  aliva 
four  daya  after  she  waaaUedgediobedeadiM 
— 1  ■>  .1  ...  ■...  I.  ,i,...». ■    -^i 

*  Far  tbit  collection  derives  iu  aothorii^ 
framtbadeed;  aa4 therefow nuiat of itaell iwl 
aadcomelonotbiwrvbenii  iaoppesiirtotbe 
dec4of<4achitiananlisrtiftn     mm%Uf^ 


781]         as  Asoessaries  ki  n  FAmy  befirre  the  Fact. 
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if  tbe  reeoril  bad  not  prarcd  heralifie,  then  the 
fUinCiff  would  h^ke  beeo  istiiUd  'to  judgAenl. 

But  in  the  pmeni  case,  do  ooi»tradictuKi  is 
hen  fouiid,  aol  erea  iiy  inplioation:  lor, 
tbottirb  it  OMy  be  said,  tmit  here  was  oo  rob<- 
4beryi^  because  Saloioo  was  oonaentiD^,  yet  in 
aU  robberies  tbere  issoma  degree  of  assent,  and 
tbst  is  to  aVoid  the  injury  which  is  threatened 
the  person  robbed.  •  If  a  man  is  felonioiisly  as- 
ssulted,  and  made  to  swsear  to  brinff  moneif  to 
such  a  place,  and  be  does  it ;  this  iadatermined 
to  be  a  robbery,  tboii|fb  done  with  tbe  assent 
of  the  person  robbed.  And  your  lordships 
cannot,  without  sfaaluni^  the  principles  of  Uw, 
say  lhereia.no  robbery  eoiiHmiled,  when  k  is 
foond  by  the  jury  that  there  is. 

I  apprehaod,  nay  lords,  it  is  a  mle  in  law, 
that  accessaries  shall  not  be  tried  till  4he  gvilt 
af  the  pcincipals  is  ealablisbed,  and  the  reason 
IS,  to  avoid  contradictory  ▼erdiots  upon  the 
same  Act.«  [Vide  Brooke  Coron.  117.  40 
Ass.  p.  8.  Fitz.  Coroo.  SS.]  There  would  be 
asobvaraioD  of  all  lair,  if  accessaries,  wJm  can- 
vst  be  tried  till  the  guilt  of  the  principaki  m 
astablisbed,  should  4]pon  cheir  trial  beaUowed 
to  cootrorert  whether  there  has  been  a  rob* 
berycroo.  I  ho|»e,-lhereibre,  it  is  plain  ibat 
there  was  a  robbery  conMaaitted  open  Salmon  ; 
lor  as  to  the  patting  in  fear,  the  common  law 
did  not  reqaire  it,  only  reqaired  a  lakiag  by 
violence.  It  is  loand,  that  Salman  was  as- 
«tulted,  and  lie  might  be;pat  in  fear. 
.  I  come  now,  tny  lords,  to  the  second  part  of 
Hhe  first  general  question,  via.  That  tbe  princi- 
pals have  been  convicted.  This  is  foond  by 
the  verdict ;  it  is  also  found,  that  Bice  w«s  one 
of  the  robbers,  it  may  be  aaid,  pcrbaps,:that 
tbe  defendants  were  only  accessaries  to  Blee, 
aadbe  to  ILelty  and  EITis ;  whereas  ^hay  are 
•iodictad  for  beiog  wcoessama  to  Kelly  and 
£Uis.  But  I  appeheod  that  by  the  Upw,  a 
man  may  be  »?eessary  to  one  or  vaore.  It  is 
Awod,  4bat  the  agreement  w«s,  that  ILelly  and- 
Ellis  should  commit  the  fact,  and  Blee  prooose 
them :  therefore,  it  does  not  follow,  that  the  de- 
feodaoU  were  aoccesaries  to  Wee.  I  admit, 
that,  if  the  defendaoU  had  been  indicted  as  ao- 
«ss8aries  to  Blee,«ot  to  KeHy  and  EUis,  there 
might  have  been  some  doubt,  but  now  thaw 
can  be  none :  for  when  the  principals  are  con- 
victed, the  defendants  cannot  say,  vse  were«o- 
'OSBsariea  to  three ;  imt  the  question  is,  Were 
-you  not  accessaries  to  two? 

It  Is  found,  that  the  original  lact  vras  ooack- 
<mitted  by  Kelly  and  fillis ;  and,  as  to  tbe  pre- 
laoee  of  atealing  Unen,  that  ssas  the  artifice 
•by  which  these  aoor  huls  were  to  be  emnp- 
•ped ;  it  was  not  the  fact  tntended'to  be  aaomnt- 
4ed,  «or  wms  4t  the  fact  which  was  com«Mtted : 
4br  the  agveement  at  the  Bell  ivas,  that  Btee 
tahould  procure  two  persons  to  rab-Salnen,  and 
•that  he  should  inform  them,  he  would  aasist 
4hem  in  atealing  soma  iinen  in  the  parish  of 
^Deptfi>rd. 

^  See  Leaoh'a  HawktHti  Pleia  0d  the 
CrowD,  b.  9,  cS9,s.  4r. 


Them  are  many  casea  In  Ksyliog  frhere 
three  pretences  have  been  rejected,  paHiciiM|r 
fK 44,  wheresonte  ragues  iailttenoad a  cansia* 
hie  to  ihreak  open  the  door  of «  boose,  and  thfca- 
upon  they  entered  and  rifled  it^  this  was  ad< 
judged  bnnglary ;  and  it  was  redeiemtineA  lo 
use,  IB  the  caae  ol' liie  &ii^  mA Cornn eH.f 


t  This  iaaboa  Cornwall  was  l«(«mao  to 
Nicholas  Feawick,  esq.  And  in  October  a«s« 
sians,  in  air  Ridiard  BrooasVi  mayacalty, 
1730,  ^  He,  Aid  Tboaoas  Aivers,  of  St.  ii^- 
tolph  Aldgate,  were  mdioted  at  tbe  Old  Bailey, 
for  burglariously  breaking  the  hooae  of  tbe  aaid 
Nichafaw  Fenivlok,  and  atealing  diveis  pieces 
off  late,  to  tbe  value  of  «^Z.«nd  Holland  «birts 
to  the  valoe  ofM.  and  other ffoods,^  tbe<8th 
af  September.  The  loos  of  the  goods  was 
proved  by  Mr.  Fenwiek  aiid4>lh«Ea,  though  Jio 
breakmg  open  the  boom  appeared ;  hut  ha 
Arawl  Mst  of  \m.  plate  by  the  OireotioB  of 
John  Girst,  an  accoaapliae,  mho  swore.  That 
alter  divars  eoaanltatlona  with  Cornwall,  one 
.Ssmday  evening,  aboot  robbing  Mr.  Fenwiek's 
hQiise,'it  was  agreed,  that  he  and  Bivem  should 
do  it  on  .the  Tneaday  followiog.  Accordingly, 
Girstand  Rivers  oanw  to  Mr.  Fe»wick's  house 
about  two  o'dook  in  the  qaorni^g,  and  found 
Comwell  standing  in  his  ahirt,  with  the  doer 
open,  peeping  out  for  them ;  that  they  want  in, 
aad  Carnweil  opened  the  door  of  the  baavfel, 
and  there  was  a  candle  iMnaiii^  in  a  silver  caa- 
Cornwell  took  out  tlie  plate,  and 


disstidc,  and  ' 

net  it  on  the  carpet  an  a  table,  aad  then  went 
and  fetehed  the  napkins  and  linen  oat  of  a  bo- 
sean,  and  the  lady,'«  lacad  head,  the  tea-eoni- 
page,  and  two  silrer  csators;  JUven  boadlod 
them^ip.  iieeindlUaeMJoarrMdalltolUverajB 
kidgings,  and  Rivera  afterwards  pawned  l^iaoi 
to  one  Orab,  who  swore  he  took  in  fifty-'SiK 
ooncesof  the  alate  of  Rivera."  The  loot  hemg 
plaiuiy  f  roved,  the  jury  Ibuod  Rivers  Guilty, 
Death  :  bnt  as  to  Corwwell,  it  beiiig  a  SMir 
point,  the  Court  directed  the  jury  to  find  a  ift- 
4sial  vesdiot. 

In  December  saasioMi  Ibltewing,  tbe^^eiai 
ordered  Joshua  Camwcll  .to  the  bar,  and  tald 
hnn,  That  the.opeiiki|^4he  door  of  hw  Blaster's 


ibonae  in  the  night-tinae,  and  letting  in 
fenoda  to  rob  him  (on  wJiidh  the  jury 


kiA  apacial  aerdiat  last  .aeaaiona,)  was  rafenred 
to  .the  tsnelvo  judges,  •nifao  adjodg^  his  oaae 
to  be  hnrgiary,  and  Jio  roeeived  .aeataooe  ff 
daatb.^  ^_^_ 

Rivers  was  executed  "Bt  Tyooni,  Monaajr^ 
NoeeBBher  16,  1750 ;  taod  iaafaMB  CoimbbU 
waa  hanged  at  IVhum,  WadBSsday,  Daaemher 
93,  fidiowiw.  He4Mraed,  ^  IChBthythoMr- 
aBaaian  of  ]«v«8BBd  GbbI,  wUle  ki  Mr.  ^- 
wick's  serviae,  he  mmspwod  wAth  tiiom  to.aib 
his  Blaster}  which  aoeovdingly 'he  did,  b/ 
opening  <the  .baali^doer,  aad  kting  tbesi  m 
and  thea  anflcringthem  toiakaasray  thftfoodft 


•  Sea  fiastla  Fleea  lOf  the  Cbbbii,  o.  UfM. 
fi,.aBd  Leaoh'a  Hawiaoi^  PteBiiBf4h0  ClMV 
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I  come  DOW  to  tbe  third  and  last  part  of  the 
first  general  queation :  Whether  all  the  defen- 
danta,  or  any  of  them,  baye  oomroitted  such 
thiogs  aa  vrill  make  them  aiders,  commaodera, 
and  abettors  of  tbe  robbery  ? 

Under  this  head  1  intended  to  inquire, 

1.  Into  the  nature  of  aocesaariea  before  tbe 
fact:  and, 

S.  Whether  tliere  is  any  material  difference 
in  tbe  case  of  Salmon  from  any  of  the  rest? 

But  as  I  baye  already  taken  up  so  much  of 
your  lordships'  time,  I  shall  leaye  that  which 
relatfa  to  Salmon,  to  the  learned  gentleman 
who  is  to  speak  next. 

As  to  the  first,  the  nature  of  acoessariea ; 

By  the  common  law,  the  peraon  alone  who 
committied  the  fact  was  deemed  tbe  principal, 
and  thoae  who  procured  it  to  be*  done  *  quali- 
cunque  modo,'  who  contriyed  it,  plotted  it, 
eounaelled,  and  assisted,  were  accessaries  be- 
fore the  fact ;  and  the  trial  was  posterior  in 
respect  of  tbe  eommtasion,  because  the  exist- 
'  ence  of  the  crime  was  to  be  first  examined  into ; 
for  before  then  it  could  not  be  known,  whether 
tbey  bad  been  gulKy  of  a  crime  or  no.  But 
when  the  fact  was  established,  tbey  proceeded 
*  inrerso  ordine,'  and  be  that  first  counselled 
was  last  tried,  aa  appeara  from  Bracton,  b.  3, 
cap.  19,  p.  1S8,  aect.  4, 5,  and  p.  139,  sect.  10, 
11,  where  he  makes  use  of  the  words^ '  fortia, 
pneceptum,  auxilium,'  which  three  aorta  in- 
clude all  sorts  of  persons  who  contribute  to,  or 
ID  any  wise  asaist  to  the  commission  of  the  fact. 

In  sect.  5,  he  has  tbe  particular  form  of  an 
appeal.  Staunfbrd,  in  bis  Pleas  of  the  Crown, 
b.  1,  c.  45,  p.  40,^41,  which  is  an  abridgment 
cf  Bracton,  aaya.  That  in  an  appeal  of  felony 
all  tbe  principals  and  accessaries  must  be  join- 
ed ;  and  there  he  describes  accessaries  thus : 
•**  Qui  yenit,  yel  tenuit,  vel  yinxit  eum,  vel  fuit 
IB  anxilio  yel  consilio  qualicunque  modo,  yel 
pnecepto  yel  mandate, 'quo  nagis  ipae  C.  in- 
terfecttts  fuiL"  [This  is  yerbatim  from  Brac- 
ton.] 

These  words  are  general,  but  proye  what  the 
law  at  that  time  was ;  he  was  accessary,  of 
whom  it  might  be  said,  *  qui  fuit  in  consilio ;' 
and  he  alone  was  not  an  accessary,  whom  tbe 
jury  found  to  be  *  nullo  modo  in  consilio,'  which 
is  only  tbe  negatiye.  So  Fleta,  b.  1,g.  S3,  p. 
S3,  34.  These  daya  had  not  arriyed  at  that 
critical  skill ;  they  thought  it  was  the  partici- 
•  pation  of  guilt  which  constituted  the  crime. 
Tbe  story  of  Tarquio  *  in  Liyy  is  a  similar 

ncntioned  in  tbe  indictment,  with  many  others  .- 
but.aakl,  he  did  not  band  out  tbe  goods,  as 
Girst  swore,  but  only  shewed  them  where  they 
vere ;  a)id  then  Riyers  bundled  them  up,  and 
they  carried  them  off  to  his  lodgings." 

f  The  Oabii,  who  bad  met  with  some  suc- 
cess against  the  Bomana,  unanimously  chose 
«^8exUiB  Tarqninios  for  their  governor:  *'  Ita- 
quc  postquam  aatis  vihom  collectum  ad  onint^s 
.  conatos  yidebat,  (sc.  Sextna  Tarquinius)  turn  ^ 
«aats  umim  aciacitatum  Romam  ad  patrem  mtt- 
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e;  and  no  one  can  doubt,  but  that  be  w«i 


accessary  before  tbe  fact,  tboUgh  lie  spoke  not, 
though  he  saw  not  his  sou  Sextus.  There  n  a 
like  story  of  Tbrasibulos  and  Periaoder  of  Co* 
rinth,  related  in  Herodotus  and  Aristotle. 


The  Mirror,  cap.  1,  sect.  13, 
more  particular,  and  recitea  nine 
cessaries : 

•  1.  Those  who  command. 
S.  Those  who  conceal. 

Thoae  who  allow  or  consent. 
Those  who 
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3. 
4. 
5. 
6. 


Those  who  aid. 

Those  who  are  partners  in  tbe  gain. 

7.  TbosA  who  knew  it,  and  did  not  distorbit 
by  defence  or  excuse. 

8.  Those  who  receired  them  knowii^y. 

9.  Those  who  are  in  the  force. 

Thus  Coke's  Instit.  18S,  in  tbe  Comment  os 
the  Statute  of  Westminster,  c.  14.  AocesBanes 
before  the  fact  are  divided  into  three  branches^ 
Commandment,  Force,  find  Aid. 

Praeeptum,  Under  tbia  are  undenioodttt 
those  that  incite,  procure,  set  on,  or  (tir  op 
any  other  to  do  the  fact,  and  are  not  preMOt 
when  the  fact  is  done. 

Fortia  is  a  word  of  art,  and  properly  sigai* 
fiea  the  furnishing  a  weapon  of  force  to  do  the 
fact,  by  force  of  which  tbe  fact  ia  committed, 
and  he  that  furniaheth  is  not  pnesent  wbeo  tbe 
fact  ia  done ;  and  cites  Bracton,  b.  3,  page  139. 
'*  Ubi  factum  nullum,  ibi  fortia  nulla,  oec  pre- 
ceptum  nooere  debet ;"  and  again,  "  Volsos, 
fortia,  et  prieceptum  g^nerant  unicum  factuis ; 
non  esset  yulnus  fbrte,  si  non  adfuisset  fbrtia; 
nee  yulnus,  neo  fortia,  nisi  prmceptum  preoes- 
sisset."  And  sometimes,  in  a  large  sense,  for 
any  that  ia  accessary  before  tbe  fact. 

AuxiUitm.  Under  this  word  are  to  be  com* 
pcehended  all  persona  couoaelliog,  abeUiogf, 
plotting,  assenting,  consenting,  and  eooourag- 
mg  to  do  tbe  fact,  and  are  not  present  wbeo  (be 
act  ia  done ;  for,  if  present,  they  are  priodpftls. 
Before  the  time  of  Henry  the  4tb,  there  wu 
no  distinction  between  present  and  not,  bat 
only  be  who  struck  tbe  stroke  was  priDcipal; 
the  others,  who  were  present,  were  acoessa* 
riea,  Plowden  98'  and  100.  Fitz.  Coroo.  3S. 
Brooke  Coron.  lia.    Tbe  word  <procare'ii 


lit,  quidnam  ac  fimrt  ytUaif  quaodoquidem  ut  1 1,  cap.  54." 


omnia  unus  Gabiis  posset  ei  Diide  dissent  Hoie 
nuncio,  quia  credo  dubioe  fidei  yidebator,  nihil 
yoce  responsuro  est.  Rex,  velut  dcliberabaa* 
^us,  in  hortum  aedium  transit^  sequeote  aooao 
filii,  ubi  ioambulans  tacitus,  summa  pspareroffl 
capita  didtor  baculo  decussisse.  Interrofraodo 
expectandoque  responsuut  nuncios  fessus,  ut 
re  imperfecta,  reditGabios:  quie  dixorii  ip<^ 
quseqiie  yiderit,  refert ;  seu  ira,  seu  odio,  w« 
auperbia  iosita  ingeoio,  uullam  eum  rooem 
einisissp.  Sexto  ubi,  quid  vellpt  parens,  quidre 
prnciperet  tantii  ambagibus,  patoit ;  priuioref 
civitatiSf  crimioandu.alioaapHd  populum,  aIi^ 
sua  ipsos  invidia  opportuniM  intercmit;  mw 
palani ;  qnidam,  in  quibuN  minus  speciosa  <^' 
minaiio  erat  tutura,  dam  inteifedL"   J^^*  ^ 
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•fieii  uMd  by  Brooke  Coroo.  10,  104,  188. 
Fits.  Coron.  83. 

The  fiew  6f  the  commoo  law  was  to  firerent. 
If  fiot  preirenl  to  punish,  alt  those  vl^ho  should 
Stir  dp  any  one  to  oommif  a  feloirf :  and  the 
lavr  respects  the  intention. 

The  law  of  Eojitlflnd  is  not  a  eohweb,  whieh 
offeoders  may  bUd  throng^  by  belof  greater 
villains  than  are  allowed  of  by  the  laws  of  other 
nations ;  and  I  hope  this  kind  of  caltn  and  de* 
liberate  Tillainy  shall  not  escape  by  a  cri- 
ticisoa. 

But  It  may  be  said,  that  the  Terdltt  has  not 
found  any  conimonlcation  krf  exptess  words. 
Bm  tills  will  make  no  difference,  w|ietlier  they 
did  tt  by  Blee,  or  by  letter,  or  by  any  sien ; 
for,  by  whatever  method  it  is  done,  they  did  it: 
and,  thongli  there  were  no  words,  they  shall  be 
accessaries. 

Suppose  a  person  should  plot  higfh  traadon, 
and  employ  another  to  kill  the  king :  here  bt 
k  not  principal ;  bnt  is  be  not  accessary  f 
Cenalnty  be  is.  It  wonM  be  roty  swgaw^ 
afier  all  the  enc^Mninms  that  have  been  given  to 
the  comoipii  Uw  of  England,  if  tbia  should  not 
be  the  law  of  the  land,  when  it  is  the  law  of  all 
the  nations  in  the  world.  Jolios  Clams,  in  his 
Practica  Criminalis,  b.  5,  q.  89,  puts  this  case: 
If  a  messeD^er  is  employed  1^  A,  to  convey  a 
letter  to  B,  which  letter  advises  B  to  commit  a 
felony,  and  the  febny  is  committed,  they  are 
all  three  to  be  punished  with  the  same  pnnish* 
ment.  But  there  is,  my  lords,  a  case  of  the 
highest  authority,  that  is,  that  of  Ahab  and 
Naboth,  1  Kings,  c.  34.  (and  very  artfully 
tecited  it  before  he  mentioned  the  authority.) 
Can  any  one  say,  that  Ahab  was  not  an  acces- 
sary, thOdfl^h  he  spoke  not  at  all  ?  I  need  not 
cite  cases  from  histories  of  other  nations,  when 
sir  Thomas  Orerbury's  case,  [Vol.  a,  p.  911, 
•f  this  Collection]  is  so  spplfcaMe  to  thefpresent 
ease.  There  was  only  one  principal  convicted, 
though  there  were  six  accessaries  ;  and  five 
eonvioted^thongh  the  poison  passed  through 
three  or  lour  hands  $  and  Franklin  #ae  eke- 
euted. 

Where  then  is  the  reason  of  the  law,  that 
«i^s,  this  consent  mnst  be  ra  express  words  f 
The  oonnefltis  the  crime,  and  that  the  jnry 
have  fonnd ;  and  that  that  is  sufficient,  ap- 
pears front  Pbwden  473-4.  Saunders  and 
Archer's  ease.  Where  Archer  connssdM 
BaunderO}  who  Wanted  to  get  rid  of  his  wife,  to 
gire  her  poison  in  a  roasted  apple,  which  he 
aecordtngly  did ;  and  the  wife  was  going  to 
gire  aomtt  of  it  to  their  child,  whom  SaomlerB 
was  very  fond  of:  wheteupon  he  endeavoured 
to  dissuade  her  from  giving  it,  saying.  It  is  not 

Km!  finr  children  $  but  the  wife  answered,  It  is 
ter  for  it  than  for  me,  and  ga;re  the  child 
aome  :  but  the  wife  lived,  and  the  child  died. 
Here  Saonders  was  gniHy  of  orarder,  thoogh 
he  inteikled  none  to  the  child;  bedause  bar  m- 
teptioD  was  to  murder.  But  a^  to  At^ber,  thte 
qneattoD  was,  Whether  he  traa  accessary  f 
And  though  the  judges  in  this  ease  were  of 
•pinioD  timt  he  was  nat,  yel  they  Ihmigfat  it 
VOU  XDL 


more  proper  that  ie  should  be  ddlivered  by  k 
pardon  than  otherwise,  and  accordingly  they 
kept  him  in  prison  from  one  sessions  to  an- 
other, till  he  procured  a  pardon :  and  Plowden, 
the  reporter,  says,  it  was  his  opinion,  that  who* 
ever  counsels  or  commands  an  e?il  thing, 
should  be  judged  accessary  to  all  which  fol* 
Iowa  from  that  e?il  action,  but  not  from  any 
distinct  thiag.  If  I  command  one  to  strike  or 
rob  another,  and  he  kills  him,  I  am  accessary 
to  the  murder,  because  it  is  done  in  conse* 
quenoe  of  my  command.  The  same,  if  I  com- 
mand  oDe  to  bum  a  partictttar  boose,  and  h* 
does  it  pursuant  to  my  command ;  but  if  h* 
boms  another  house,  this  is  not  In  ooosequeoca 
of  my  oommand. 

I  come  now,  my  kirds,  to  the  second  general 
question,  which  fS|  Whether  the  defendanta 
are  deprived  of  their  elergy  f  And  if  the  first 
proposition  isesfablished,  I  app^ehend  they  ar^. 
This  question  depends  oa  the  oenstrnetton  of 
the  acts  of  the  4th  and  5th  of  Philip  and 
Mary,  cap.  4,  and  the  8d  and  4th  of  William 
and  Mary,  eap«  9. 

The  4lh  and  5th  of  Philip  and  Maty«  is  fog 
the  due  punishment  of  sueh  as  command,  conn- 
self  or  hire  any  person  to  commit  any  felony^ 
and  deprives  them  of  their  clergy. 

The  3d  and  4th  of  William  and  Mary  de- 
prives those  of  clergy,  who  shall  oomfett,  aid, 
abet,  assist,  counsel,  hire,  or  command  any 
person  to  commit  felony. 

These  AcU  constitnte  no  new  offenca  |^  they 
follow  the  common  law,  and  are  soppletory, 
and  speak  of  an  offence  known  at  common' 
law ;  and  I  submit  it,  that  if  yoor  lorishipa 
determine  these  men  to  be  accessaries  b^ore 
the  fact,  unless  the  king  interposea  his  mercy, 
they  mnst  be  executed.  If  a  statute  speaks  of 
matters  known  at  common  law,  it  must,  as  to 
that  matter,  be  oonstrned  and  extended  nceord- 
ing  to  the  common  law.  Hobart  99.  Cokf 
Lit.  381.  a  Modem  143. 

This  is  no  new  case;  for  in  a  ainofilar  ease  tt 
is  determined,  that  if  a  sUtute  is  made  supplo- 
tory  to  the  commoi  law,  and  taking  away  the 
clergy,  it  must  be  construed  Hteratly,  Jen* 
kins,  3  Cent  9r.  The  statutes  93  H.  8,  and 
a?  Edw.  3,  which  take  away  clergy,  am 
pro  btmo  publico ;  tbereioite  lo  be  taken  by 
equity. 

But  it  may  be  said,  llhat  the  words*'  exdtiP,* 
*  procum,'  &c.  are  notm  the  aets  of  Philip  and 
Mary,  and  William  and  Mary :  bnt  fMs  wiU 
make  no  d'iflbrence  |  for,  1  Andetson  194,  the 
words  of  the  indictment  were,  exeitsoU,  mcmi^ 
etprocuTMit:  resolved,  that  the  indictment 
was  good,  though  the  word  « coonsel'  was  out ; 
for  it  is  not  possible  to  excite,  move,  and  pro- 
onre,  without  oounselKng* 

Mr.  Madan^  on  the  sama  aide,  states  the 
qtteslion  as  Mr.  Home  did.  I  shall  take  notice 
of  the  word « aid ;'  and  1- apprehend,  my  kHrda, 
that  the  deflendants  will  cendlnly  fail  within  the 
sense  of  aiding.  In  Hale's  Pleasof  the  Crdwn, 
page  616,  there  is  a  defihitiott  of  i 
I     3&       ^ 
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▼iz.  That  which  makes  an  aooonry  before 
the  fact,  ig  commaDcl^  counsel,  abetment,  or 
nrocuremenk,  bj  one  to  another,  to  commit  a  fe- 
lony, when  the  commander  or  counsellor  is  ab- 
sent at  the  time  of  the  felony  committed ;  for  if 
he  be  present,  he  is  principal.    But  in  the  case 
of  poisoning,  a  man  may  be  principal,  though 
absent,  as  in  Vauz's  case,  4  Coke  44,  6  Hale's 
P.  C.    If  a  man  is  indicted  as  nriocipal,  and 
aconitted,  he  shall  not  be  indicted  sa  accessary 
hefore  the  fact,  Stamford  105.  and  2  £dw.  S, 
150. 283.  Fitz.  Coron.«    So  that  Sahnon,  it 
may  be  said,  is  no  accessary  before  the  fact 
fand  if  he  is  to  be  looked  upon  as  a  principal, 
he  will  not  come  under  this  mdictment)  because 
he  was  present  when  the  fact  was  done.    This 
is  absurd ;  for  the  fact  could  not  ha?e  been 
done,  if  he  had  not  been  present.    Because  he 
was  at  Deptford  when  the  fact  was  committed, 
therefore  not  at  the  Bell  when  contriTed ;  this 
is  a  plain  mm  ieguitur. 
1  shall  now  consider, 
,    1.  Whether  your  lordships  can  eonsider  it  to 
be  a  robbery  on  Salmon,  as  the  indict- 
ment is  for  putting  in  fear,  which  ootild 
not  hare  happened,  if  he  porposely  pot 
himself  in  the  way  ? 
2.   Whether  the  prisoners,  as  they  never 
spoke  to  Kelly  and  EUis,  are  guilty  of 
being  accessaries? 
d.   Whether,  as  the  prisoners  agreed  that 
Blee  shouM  tell  Kelly  and  Ellis  that  he 
conld  assist  them  to  steal  linen,  this  will 
niter  the  case^  as  Blee  enticed  them  to 
commit  one  felony^  and  they  committed 
another? 
1.  The  jury  have  found  the  record  of  the 
eon? iction  of  Kelly  and  Ellis  prout^  and  your 
lordships  and  the  whole  world  are  estopped  to 
■ay  the  contrary,  viz.  That  a  robbery  lias  not 
hc«a  committed:    for  to    say   that  Salmon 
was.not  robbed,  is  to  say  against  that  record, 
which  the  jury  have  found  to  be  true.    The  re- 
^rd  lies  before  your  lordships,  as  part  of  the 
special  verdict,  and  records  cannot  be  oontra- 
ibcted,  Coke  Lit.  117.  b.   Id.  260. 

In  lord  Lovat's  case,  the  crown  called  Mr. 
Murray  as  evidence  against  him  :  lord  laovat 
objected  to  him,  as  he  stood  attainted  of  high 
treason  ;  it  was  there  said|  he  bad  been  pro- 
ceeded a^nst  in  the  King's-bench  for  not 
sunrendenog  within  the  time  limited.  Mr. 
Murray  pleaded,  he  did  surrender  himself 
within  the4ime  limited  by  the  act  of  attainder ; 
and  the  attomey-ffeneral  confessed  his  plea  to 
he  true:  how  did  he  prove  this?  By  the  record 
of  the  admission  of  his  plea  to  be  trne.f  And 
if  yoor  lordships  determine  this  to  be  no  rob- 
iieiy,  it  is  not  only  overturning  the  original 
conviction  of  Kelly  and  Ellis,  but  also  the  find- 
ing of  the  present  jury. 

The  matter  now  to  be  considered  is  not,  whe- 
ther a  robbery  was  committed  by  Kelly. and 
Ellis,  bat  whether  the  prisoners  are  guUty-of 

•  So  too  Kelyog,  28  ;.  John  Roberts's  case, 
t  Secvol.  I8^p.6:i7. 


counselling  them  to  do  it  The  parts  of  the 
finding  of  the  jury,  subsequent  to  the  finding 
of  the  record,  are  now  to  be  kioked  open,  as 
upon  private  knowledge,  Plowden,  83.  b.  The 
jury  cannot  find  the  record  in  one  part|  and 
contradict  it  in  another. 

Whoever  counsels  a  felony  or  robbery  to  be 
done,  is  accessary  before  the  fact:  the  defen« 
dants  counselled,  See,  ergo  accessaries  before 
the  fact.  That  they  did  counsel,  is  fbnnd  in 
the  special  verdict ;  and  the  thinl  propoeition 
follows  from  the  premisses. 

But  it  is  said,  that  the  defendants  ooonselled 
Blee  to  counsel  Kellv  and  Ellis. 

1.  What  is  counselUii^,  within  the  meaning 
of  the  statutes?  Procuring,  movmg,  are  only 
species  of  counselling,  and  shall  be  good  in  an 
indictment,  though  the  word  *  counselling'  is 
left  out,  1  Anderson,  194.  And  I  insist,  that 
by  the  word  <  counsel,'  is  not  meant  oounodling 
by  word  of  mouth  only,  though  the  second 
count  of  the  indictment  does  not  condode  with 
a '  contra  formam  sUtuti ;'  hot  having  the  word 
« counsel'  in  it,  it  will  be  sufficient,  1 H.  P.  C. 
525.  A  man  may  be  acquitted  upon  an  indict- 
raenfSfhich  concludes  *  contra  formam  statnti,* 
and  found  guilty  of.  simple  felony  atcommoQ 
law. 

Kelly  and  Ellis  were  seen  and  approved  of 
by  all  the  prisoners.  As  far  as  I  can  find,  this 
indictment  is  the  same  as  all  indictments  lor 
accessaries.  The  gist  of  the  indictment  is  the 
couqselling. 

A  general  malice  is  transferable  to  any  one 
a  man  meets  with ;  as 

Particular  malice  to  one  persoil  may  be 
transferable  to  another :  as  in  Saoodcrs's  Case, 
Plowden,  473.  The  indictment  is,  <  ea  intcn* 
*  tione  felonicb  pre^nit,'  and  reached  lo  one  not 
intended ;  so « ea  intentione  felonic^  percossit,* 
will  reach  one  who  did  not  strike  at  all ;  fbt 
the  stroke  of  one  eitends  to  all  that  were  pre- 
sent and  abetting,  Ptowden,  98. 

2.  If  the  defendants  had  never  seen  Ellis  and 
Kelly,  the  general  command  to  Blee,  to  pro- 
core  two  persons  to  rob,  would,  by  operation  of 
law,  operate  against  the  defendants,  as  soon  as 
Ellis  and  Kelly  were  procured. 

Counsel  even  against  one  not  *  m  rerum  na- 
<  tore,'  if  when  the  person  is  in  being,  the 
counsel  is  followed,  it  will  make  the  counsellor 
accessary.  Dyer,  186,  a.  Blee  did  nothing, 
said  nothing,  without  the  advice  and  consent 
of  all  the  prisoners. 

3.  Blee  was  directed  to  tell  Kelly  and  Ellis, 
that  he  could  help  them  to  steal  some  linen  at 
Oeptford,  which  he  did ;  but  told  them  nothing 
of  tne  robbing  Salmon. 

I  admit,  irl  counsel  one  to  commit  one  sp^ 
des  of  felony,  and  he  commits  another,  I  am 
not  accessary,  H.  P.  C.  616.  So  in  H.  P.  C 
6 18.  If  a  man,  afier  having  coonseUed  another 
to  commit  muHer,  and,  herore  the  ftct  is  dooe^ 
repents,  and  forbids  and  countermands  it,  ho 
is  not  accessaiy  if  the  murder  is  committed.  So 
in  the  present  case,  if  the  defendants  inteiHM 
that  Kelly  and  fiHis  should  only  steal  liDcn, 
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And  they  met  with  Selmoo  by  chance  tnd  rob- 
bed hiniy  thedefendantft  would  not  beaccenary 
to  that  robbery :  but  it  appeart  by  the  recoitl 
to  the  cootrary ;  their  ioteotion  was  to  get  the 
rewarda  oflbred  by  act  of  pariiameDt  aud  the 
iohabitaoti  of  Depttbrd ;  and,  from  the  nature 
of  the  action,  Blee  could  not  tell  them  the  de- 
sign, for,  it  would  have  been  abeurd  to  bate  told 
tbem ;  for  how  could  Blee  know  Salmon  would 
be  there  f  Thia  must  have  struck  them  upon 
his  first  mentioning  it 

A  robbery  was  counselled,  a  robbery  was 
committed,  and  a  robbery  was  committed  as 
counselled. 

But  if  all  these  arguments  should  fail,  the 
argument  *  ah  inconr enienti'  is  often  allowed  to 
be  of  great  weight,  and  it  would  desenre  in  no 
case  more  than  the  present.  Had  I  been  asked 
my  opinion  upon  such  a  case  as  this,  I  should 
not  hare  hesitated  in  my  opinion :  but  if,  after 
«our  lordships'  determioauon  to  the  contrary, 

should  have  the  same  case  put  to  me  $  1 
shottkl  iell  my  client.  That  provided  he  saw 
not,  nor  spoke  not  to  him  that  committed  the 
murder,  he  might  ride  in  his  coach,  and  laugh 
at  bis  friends,  while  they  went  to  be  baogM. 
The  defendants  cannot  be  said  to  be  accessary 
to  an  accessary ;  for  that  is,  by  construction  of 
law,  one  who  receir es  another  before  the  fact, 
knowinjiP  him  to  be  an  accessary. 

But  It  may  be  said,  after  all,  that  I  have 
produced  no  case  in  point;  1  must  confess, 
after  a  long  and  diligent  search,  I  cannot  find 
one:  but  there  will  be  one ;  there  will  be  a  re- 
port of  this  case,  and  the  King  and  M^Daniel 
and  others  will  be  a  case  in  point  hereafter. 


r 


Trimty  Vacation^  28  Geo.  II. 

July  28,  17S5. 

The  Kino  agaimt  M^Daniel  and  Men, 

The  Judges  met  again  at  Serjeaut's-Inn  Hall, 
to  hear  the  Arguments  in  favour  of  the 
Defendants; 

Mr.  Hume  begged  leave  to  mention  a  case 
which  he  had  met  with  since  his  argument, 
which  seemed  to  be  applicable  to  the  present : 
fthAt  was  the  case  of  William  Belchier,  wjio  was 
tried  at  the  Old-Bailey,  in  the  mayoralty  of 
Robert  Alsop,  esq.  in  June  sessions  1753,  N** 
945,  p.  209,  and  recited  the  case  at  large  from 
the  Sessions-Paper,  viz. 

««  William  Belchier  was  indicted,  for  that  he, 
on  the  king's  highway,  on  William  Norton  did 
nMke  an  assault,  putting  him  in  corporal  fear 
and  danger  of  his  life,  and  taking  from. his  per- 
ion  five  shillings,  June  3. 

•«  William  Norton,  The  chaise  to  the  De- 
viaes  having  been  roU>ed  two  or  three  times,  as 
I  was  informed,  1  was  desired  to  go  in  it,  to  see 
if  I  could  take  the  thief,  which  1  did  on  the  3d 
of  June,  about  half  an  hour  after  one  in  the 
mominff.  1  got  into  the  post-chaise:  the  post- 
hoy  toU  msi  the  ^aca  where  he  had  been 


stopped  was  near  the  Half- Way  House,,  be- 
tween Knightsbridge  and  Kensington.  As  we 
came  near  the  house,  the  prisoner  came  to  us 
on  foot,  and  said.  Driver,  stop!  He  held  a 
pistol  tinder-box  to  the  chaise,  and  said.  Your 


money  directly,  you  must  not  stay,  this  minnto 
your  money.  (He  produced  the  tinder-box)/ 
J  said.  Don't  frighten  us ;  I  have  bat  a  tsifle, 


you  shall  havo  it.  Tben  I  said  to  the  gentle- 
men, (there  were  three  in  the  chaise)  give  your 
money,  &c  1  took  out  a  pistol  from  my  ooa^ 
pocket,  and  from  my  breeches  pocket  a  five- 
abilling  piece,  and  a  dollar,*  and  held  the  pistol 
concealed  in  one  hand,  and  the  money  in  tho 
other.  I  held  tbe  money  pretty  hard :  he  said. 
Put  it  in  my  bat.  I  let  him  take  the  five- 
shilling  piece  out  of  my  hand :  as  soon  as  ho 
Jisd  taken  it,  I  snapped  my  pistol  at  him ;  it 
did  not  gooff:  he  staggered  back,  and  held  up 
his  hands,  and  said,  O  Lord !  O  Lord  1 1  jumped 
ontof  the  chaise;  he  ran  away,  and  I  atlter 
him,  about  six  or  seven  hundred  yards;  and 
there  took  him.  I  hit  him  a  blow  on  his  back  | 
he  beffged  for  mercy  on  his  knees.  1  took  hie* 
neckcloth  off,  and  ued  his  bands  with  it,  and 
brought  him  back  to  the  chaise :  then  1  told 
the  ffentlemen  in  the  chaise,  That  was  the  er- 
rand I  came  upon,  and  wished  them  a  good 
joi^ney ;  and  brought  the  prisoner  to  London. 

**  Q,  Did  you  lose  sight  of  him  in  tho 
pmauit  ? 

**  Norton.  No,  I  did  not,  my  lord;  it  wu  a 
▼ery  clear  morning. 

>'  Q.  from  the  Frig,  Ask  him  how  he  livesF 

"  Norton  to  the  Q.  I  keep  a  shop  in  Wych« 
atreet,  and  sometimes  1  take  athier. 

«<  WilUam  Meuenger.  I  drove  the  post* 
chaise.  1  took  Mr.  Norton  in  the  chaise  at 
Hyde-Park  comer;  and  told  him,  if  we  did 
not  meet  the  highwayman  between  Knighta* 
bridge  and  Kensington,  we  should  not  meet 
him  at  all.  I  saw  him  coming,  and  said.  Ho 
ia  coming,  get  the  pistol  ready.  He  came  up 
to  the  chaise,  and  said.  Your  money,  mako 
haste,  your  money,  i  heard  the  pistol  snap. 
Tbe  pnsqner  said,  O  Lord !  and  ran  away,  and 
Norton  after  him,  and  took  him. 

«'  Q.  Did  you  ever  lose  sight^  bim  in  tho 
pursuit r— Messenger.  I  did,  for  a  little  lime: 
the  pursuit  was  not  above  three  minutes.  I 
heard  tbe  prisoner  cry,  O  Lord !  tbe  moment 
he  was  taken.  ' 

«'  Priioner^s  Defence.  I  leave  it  to  yonr 
lordship  and  the  honourable  Court. 

<«  Guilty,  Death." 

Mr.  Seijeant  Daoy.  I  hare  the  honour  df 
attending  your  lordships  as  counsel  lor  thai 

Erisoners ;  and  I  must  own,  that  1  could  not 
ave  been  prevailed  upon  to  have  been  counsel 
for  such  a  set  of  rogues,  had  I  not  been  a|v- 
pointed  by  your  lordships. 

1  shall  consider  the  question  under  two  go* 
neral  propoaitiona : 
L   Whether,  upon  the  state  of  the  verdicti^ 
it  does  appear,  that  any  robbery  waa 
committed  by  Sills  and  Kellyf 
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II.  If  diere  was  •  roUiery  oommitted  ky 
them,  Whether  they  are  aoceMeries  in 
such  a  nifnner  as  to  be  liable  lo  any 
jadgmeot  against  them  P 


I  shall  first  take  notice  of  the  objections 
vhich  have  been  raised  against  the  defendants. 
JM>d  I  fiad  it  is  chiefly  insisted  on,  That  the 
jary  having  found  the  record  prout^  is  sufficient 
proof  that  there  was  a  rebbery ;  and  that  the 
defendants  are  thereby  estopped  to  say  the 
oontrary. 

I  admit,  that  the  mles  laid  down  relating  to 
fsttfppels  shall  prevail  at  law.  But  it  is  as  to 
the  extent  of  those  mles  whioh  I  contend  for  j 
and  I  msist  that  they  do  not  extend  to  parties 
that  are  not  prifies  to  the  record.  The  reason 
of  the  mles  of  kw  in  this  case,  is,  that  there 
nay  be  an  end  of  stride ;  for  the  witness  to  the 
f ecord  miffht  be  dead ;  and  therefore  records 
aball  bind  parties  and  privies,  but  shall  not 
hind  strangers.  There  is  another  reason :  par* 
ties  to  the  rsoord  may  have  an  atuint  lor  a 
false  verdict,  on  the  modem  method  of  moving 
lor  a  new  trial,  but  straugers  cannot. 
And  this  appears  from  Locke  and  Norbonne, 
.  J  Bf  odem  141.  Trial  at  Bar  in  Ejectment  for 
lands  in  Wiltshire.    The  ease  was  this : 

^^  Mary  Philpot,  in  1678,  made  a  settlement, 
by  lease  and  release,  to  herself  for  life,  then  to 
trustees  to  support  the  contingent  remainders; 
then  to  her  first,  second,  and  third  sons  in  tail 
male,  &c.  then  to  Thomas  Arundel  in  tail 
male,  &c.  It  was  objected  at  the  trial,  that 
ahe  had  no  power  to  make  snch  a  settlement ; 
because,  in  the  ^^ear  1676,  her  husband  had 
aettled  the  lands  in  question  upon  her  for  life, 
and  upon  the  issue  of  his  body,  &c.  and  for 
want  of  such  issue,  then  upon  Geoige  Philpot 
In  tail  male,  with  several  remainders  over,  rc- 
snainder  to  Mary  Philpot  in  fee ;  proviso  that, 
upon  a  tender  of  a  guinea  to  George  Philpot  by 
(he  said  Mary,  the  limitations  as  to  him  should 
he  void.  George  Philpot  having  afterwards 
Bade  a  lease  of  this  land  to  try  the  title,  the 
trustees  brought  an  ejectment;  hut  because  the 
tender  of  a  guinea  could  not  be  proved,  there 
was  a  verdict  for  the  defendant.'* 

And  now  Mr.  Philpot  would  have  given  this 
▼erdict  in  evidence  at  this  trial,  but  was  not 
aufiered  by  the  Court ;  for  if  one  man  hath  a 
title  to  several  lands,  and  if  he  should  bring 
^eetments  against  several  defendants,  and  re- 
cover against  one,  he  shall  not  gi?e  that  verdict 
in  evidence  against  the  rest :  because  the  party, 
agamst  whom  the  verdict  was  had,  may  be  re- 
lieved against  it  if  it  is  not  good,  but  the  rest 
rannot,  though  they  claim  under  the  same 
title,  and  all  make  the  same  defence. 

So  if  two  tenants  wUl  defend  a  title  in  eject- 
ment,  and  a  verdict  be  had  against  one.  It  shall 
not  be  read  against  the  other,  unless  by  rule  of 
Court.  ^ 

But  If  an  ancestor  hath  a  Terdicf,  the  heir 
may  give  it  la  evidence,  because  he  is  privy  to* 
it;  farhewboproduoethaverdlctmnstbeeither 


oeived  against  different  persoiis,  if  It  doth  n«l 
appear  that  they  are  united  in  interest 

Therefore  a  verdict  agaiast  A  shall  never  be 
read  against  B ;  for  it  may  happen  that  one 
did  not  make  a  good  defence,  which  the  othir 
may  do. 

If  upon  the  writ  of  Contra  Formam  C«llt« 
tionis  a  recovery  b  had  against  the  abbot,  asd 
a  Scira  Facias  issue  against  the  terre-tenant,  he 
is  not  concluded  by  any  trial  bad  agaiast  lbs 
abbot,  %  4nst  488.  [N.  B.  1  have  MM 
into  the  authorities  qnoted,  but  can^st  fiad  iny 
thing  in  point! 

If  this  doctnne  which  the  gentlemen  have 
laid  down  relating  to  estoppds,  and  that  seeci- 
saries  upon  their  trial  cannot  osatrovcrt  tbs 
robbery,  slionld  be  admitted, 
It  would, 

1.  Enooonter  the  known  principles  of  as- 
toral  justice. 

3.  Be  contrary  to  the  principles  of  law,  tsd 
the  practice  in  trials. ' 
8.  Contrary  to  aiilhoritiea. 
Suppose  A  is  indicted  and  convicted  of  the 
murder  oC  B,  and  C  is  afterwards  tried  as  to- 
cessary  to  A,  and  upon  the  trial  the  preeeetttor 
brings  the  record  of  the  conviction  of  A,  to 
prove  the  murder :  C  admits  that  he  did  gfire 
such  counsel,  but  that  it  was  never  eieouted, 
for  B  16  still  alive,  and  ofkn  to  bring  proof  or 
it :  No,  say  the  gentlemen,  here  is  a  record, 
which  says  be  was  murdered,  and  resords  cos* 
not  he  contradioted ;  therefore  C  must  be  bang- 
ed. If  this  is  the  law  of  England,  it  is  cm- 
Irary  to  the  law  of  God.  But  it  mav  be  itid, 
that  in  such  a  ease  the  crown  would  pardon: 
but  that  is  a  favour.  Mercy  is  the  king's  pri- 
vilege, and  the  brightest  diadem  be  wears; 
justice  is  the  peculiar  attribute  of  the  law. 

The  same  doctrine  with  that  I  hare  laid 
down  holds  with  those  who  are  to  iKiog  a 
writ  of  error ;  for  none  can  bring  a  writ  of 
errw,  but,  1.  Parties ;  fi.  IVivies;  $*  Tbo« 
who  may  receive  any  advantage  front  the  !«• 
versal  of  the  judgment :  but  it  is  contrary  to 
the  rules  of  law,  to  assign  error  contrary  to 
what  appears  upon  the  Face  of  the  record^  1 
Rollers  Abridgement,  747, 1,  S,  8,  4.  Dyer  90. 
5  Coke  89.  b.   Godboltd77.    lLeon.8«l. 

The  great  object  of  the  law  is  ^  jrstoet  the 
innocent;  the       '  '        '    "''         1*--  — • 


pvtyorprivyto  Ui  and  it  shaU  never  here-    guUty,    It  would  be  impMiMe  tbsrofiMPs. 


innocent;  the  punishment  ofthe  guilty  is  oaiy 
80  far  observed,  as  it  tends  to  proteet  the  isso- 
oont ;  every  thing,  therefore,  which  tssdi  to 
destroy  the  innocent,  is  sgainst  law.  'So  po- 
cords  are  often  the  oiRpcts  of  P^*>7>  P? 
those  wlw  are  guilty  of  nerjory  ""y^"?; 
notwithsunding  the  recoru  is  not  ret ersed.  Ai 
for  instance,  A  is  indict^  for  assaahuff  »• 
To  prove  the  assault,  J. 49.  is  called ss awrt- 
ness,  and  he  swears  he  aaw  it:  aftarwaidfo 
indicts  J.  S.  for  perjury,  which  in*ct»«^ 
forth,  that  there  was  snch  an  indistmeat  wum 
against  A,  dtc.  and  that  he  was  fooad  f  otf^ 
upon  it.  See,  Upon  this  trial, 
produced  is  the  re«ord  of  A's  iadi 
sets  foith,  that   A  was  iadloted 
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oor^Bf  to  tlie  doetif oe  the  fmilleiiitn  ha? • 
lakl  4oWo,  that  J.  S.  ooald  be  tried  ;  fat  here  it 
a  reopfd  which  says,  that  A  waa  cooYicted.— 
So  in  Canning'i  case,  (p.  S8d.)  a  case  ivbich 
has  lately  bappeDect,  and  has  made  a  ffreat  deal 
of  noiae ;  1  waa  ooooenied  io  it ;  aniTiipoii  her 
trial,  the  record  of  the  ooDTietioD  of  Mary 
Sqwrea  waa  prodoeed,  and  it  reoftaini  atill,  and 
SquirM  ia  subject  to  all  the  diaadTaotagea  at- 
teodiag^  it.  / 

It  is  said,  that  records  cannot  be  ooutradiotedj 
bat  they  ofieii  era,  as  in  the  eaae  pat.  A  re* 
cord  is  no  eridence  in  aome  casea ;  aa  aop- 
posa  the  above  case,  and  aiWrwards  B  brings  an 
action  far  the  same  assanlt  against  A,  whohaa 
bseo  already  indicted  and  convicted,  the  record 
is  no  eridence.  1  apeak  this  with  sreat  de- 
ference to  year  Jordahips :  1  think  it  is  not  evi- 
dtttoe,  bat  I  am  sure  it  is  not  condnsiTe. 

The  reason  why  acoeosariea  cannot  be  tried 
till  the  principal  is  conneted,  is  this :  the  prin- 
ejpal  bast  knows,  whether  he  is  iroilty  or  no  ; 
and  therefore  is  bast  able  to  make  his  defence. 

I  most  own,  the  ease  cited  from  Brooke, 
Tit.  Verdiet,  pi.  96,  by  Mr.  Hame,  baa  an 
nglv  aspect  $  bat  upon  leokmg  Into  the  year 
mk  from  whence  it  is  abridged,  1  find  it  wUi 
answer  no  parpoae  at  all ;  and  aa  it  ia  a  eaae 
somewhat  carious,  1  beg  leave  to  mentkm  it 
(tod  then  reeited  the  Caae,  qtted  vide). 

Jt  waa  inaiated.  That  it  waa  aaffioient  to  aay 
that  thepriflKipal  waa  convicted,  net  that  the 
priactpal  felon  waa  convieled :  the  reaaon  is, 
oeoause,  upon  the  face  of  the  record,  the  eon- 
^cdon  ia  a  presnroptive  proof  ef  it,  and  the 
tecefsary  may  endeavom*  to  acquit  himself 
either  by  denying  the  counsel  er  the  prkicipal 
fUoay. 

I  apprehend  it  is  a  maxim.  That  in  all  ape- 
Mi  verdicts,  the  jadgea  will  only  jodge  of 
what  the  jury  find  in  theTr  verdict,  and  so  it 
was  resolved  in  d  Siderfin  8.  Street  v.  Roberta. 

The  jury  fiuding  the  record,  is  no  proof  that 
it  ia  true.  Their  finding  ia  of  the  fact  of  the 
cnstence  of  the  record  :  and  your  lordabips 
csQ  only  fVom  thence  judge  that  the  principals 
were  convicted,  sufficient  to  bring  the  acces- 
striea  to  their  trial.  The  qneation  then  is,  Whe- 
ther this  specibi  verdict  finds,  that  any  felony 
wu  committed  by  Kellv  and  Ellis  F 

There  are  aome  worm  in  the  verdict  which 
I  consider  aa  only  descriptive,  and  cbnae  to  lay 
out  of  it :  «  fdonionsly  robbed.'  The  office  of 
tbe  jory  is  to  find  the  fact,  and  leave  the  htw 
to  the  iadgment  of  tbe  Coort.  In  9  Co.  09, 
Mackally^  case,  exception  waa  taken,  becauae 
it  waa  not  found  by  tbe  verdict  that  the  aaid 
Mackally/e/ofitc^perfttMi>,  batpareiiinf  only ; 
9$d  non  ailoeaktr^  for  tbe  reaaon  above.  If 
then  the  omitting  the  ward  feUmM  will  not 
hinder  the  fact  from  b^ng  a  f^hmy,  the  put- 
tin|^  it  in  will  not jnake  it  a  fislony.  Having 
•tripped  tbe  verdict  of  thesennBeceaaary  words, 
.which  the  jury  had  no  right  to  pot  in,  I  shall 
eonsider  the  nalora  of  a  robbery ;  and  here,  io 
^rdoriv  oonstitiite  a  robbory,  two  t|iiogi  are 


1.  Violence,  and  potting  in  fear. 

3.  A  taking  against  the  will. 

\f  either  of  these  are  wanting,  there  is  n^ 
robbery,  d  loat.  ^.  Fear  ooDStitutaa  the 
diffBrence  between  a  robber  and  a  cot- purse.   - 

fi.  The  taking  against  the  will ;  fortwbnfi 
ncnfit  tnjuria,  8o  Braoton,  b.  8,  fol.  150.  b. 
*<  FuKnm  est  contrectatio  rei  aliens  frauda- 
lento,  com  animo  furandi,  invito  iilo  domino, 
eujoa  rea  ilia  faerit.*** 

Ijet  a  man,  when  be  parts  with  his  money  to 
a  robber,  be  asked,  If  lie  gives  it  willingly? 
No;  he  chuaea  the  lesser  evil  to  avoid  tM 
greater,  and  had  rather  sufler  the  loss  of  bin 
HMmey  than  death. 

Aa  to  the  case  of  swearing  to  put  moneTf 
fce.  the  answer  to  that  is  given  in  the  book* 
It  is  tbe  fear  an^l  the  oath  continuing,  which 
make  it  a  robbery;  auppoae  a  man  did  not 
think  the  oath  obligatory,  and  bad  no  fear  opoa 
him,  then  I  apprehend,  my  lords,  it  woulabo 
no  robbery. 

But  suppose  that  Salmon  waa  put  In  fear, 
the  defendanta  must'  be  acquitted.    As  to  8al- 


theyha 

lug  to  his  agreement.  But  the  putting  in  fear 
ought  to  be  tbund  positively,  or  to  appear  fron 
the  worda  of  the  verdict 

It  is  insisted  by  the  gentlemen  eh  the  other 
side,  that  this  was  a  felony  to  which  Salmon 
waa  aeoessary*  befbre  the  fact ;  they  a  '  ' 
have  gone  a  little  further,  and  made  him  [ 
cipal,  aa  aiding  that  counsel  which  he  had 
g^en.  If  principal,  he  might  have  been  in- 
dicted aa  principal:,  where  there  are  many 
principals,  each  is  a  separato  offence,  and  eacn 
may  be  separately  indicted :  if  so,  Salmon 
might  be  indicted  alone  (and  then  recited  pact 
of  the  indictment  as  it  would  stand  agauiat  him, 
to  ahew  the  absurdity  of  it). 

Whether  Salmon  conaented  or  not  to  Blee, 
he  certainly  did  not  to  Kelly  and  Ellis;  their 
intent  waa  to  rob  a  man  against  his  will,  and  if 
Salmon  did  conaent  to  be  robbed,  it  coald  be  no 
robbery. 

Mr.  Hume  inaiated,  that  nothing  appeared  in  , 
the  verdict  contrary  to  tbe  record  of  conviction* 
But  there  certainly  is,  for  it  first  finda  a  rob* 
bery,  and  afterwards  finds  such  cireiunstancea 
as  make  it  impossible  there  should  be  arohbery« 
And  Hobart  53.  Poster  and  Jacksoni  Wherever 
a  jory  begin  with  a  direct  and  end  with  a  ape* 
dal  matter,  which  ia  either  contrary  to  their 
verdict  or  to  law,  the  special  oaatter  snail  over^v 
rule  the  general. 

1  Inat.  397,  a.  and  4  Co.  68,  Rawiin'a  case. 
The  Coort  held,  that  the  jury  being  awom 
<  ad  veritatem  dicendam,'  muat  leave  the  matter 
ef  law  to  the  CouH ;  and  if  the  jury  find  an 


*  Bracton  adda,  ^  Cam  anImo  dieo,  qohi  i 
animo  forandi  non  oommittitor,  so.  fortom.'* 
(b.  Wh'ether  the  onisitii  /kroacfi,  which  la 
agredd  on  all  aidea  to  have  been  in  Kelly  uA 
Wm^  Will  noteoDalilntotbia>fliis»f 
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estoppel,  the  Court  will  not  regard  it,  bol  will 
jadtfe  upoD  the  special  matter. 

Every  fact  fOuoil  by  the  jnry  ought  to  be 
atteoded  to,  your  lordships  see,  eren  in  dis- 
putes relating  to  property ;  God  forbid,  that  in 
favour  of  life  any  should  be  neglected. 

If  the  conviction  of  Ellis  and  Kelly  be  any 
proof  of  a  robbery,  then  the  jury  have  found 
the  record  one  way,  and  the  fact  another. 

I  cooie  now  to  the  second  question ;  which 
k,  Whether,  supposing  a  robbery  to  have  been 
committed,  the  defendants  are  accessaries  in 
tnch  a  manner  as  to  bte  liable  to  any  judgment 
against  them  P 

If  Blee  was  no  accessary,  the  defendants 
cannot.  In  reality  this  was  a  felony  com- 
mitted by  Ellis  and  Kelly  spontaneously,  and 
without  any  accessary  at  all.  In  order  to  make 
Ibis  a  robbery  by  procurement,  these  three 
things  are  necessary  to  be  proved : 

1.  That  this  was  the  very  robbery  which 
Blee  undertook  to  procure  Kelly  and  Ellis  to 
commit 

2. 

3.  Whether  the  defendants  are  within  the 
statutes  of  Philip  and  Mary. 

The  question  is,  whether  Blee  procured 
JKdIy  and  Ellis  to  commit  this  robbery  ?  And 
here  I  must  observe,  thatthe  word  <  procure'  is 
the  most  general  of  all  (hose  applied  to  acces- 
saries :  but  it  is  plain,  he  did  not  procure  them 
to  commit  this  robbery,  but  to  steal  linen ;  and 
whatever  was  intended  by  Blea^  cauiot  fall 
under  consideration. 

There  is  a  distinction  between  procnring  an 
act  to  be  done,  and  procuring  the  persons  to 
commit  it.  As  for  instance,  if  I  am  walking 
in  the  street,  and  designedly  let  my  handker- 
chief hang  out  of  my  pocket,  in  order  that  it 
may  induce  somebody  to  pick  it ;  here  I  could 
not  be  said  to  procure  the  persons  to  commit 
this  felony,  but  the  felony  to  be  committed. 
The  act  intended  to  be  committed  must  be  oom^ 
municated  to  the  parties  who  are  to  commit  it. 
And  whether  the  defendants  intended  that 
Kelly  and  Ellis  should  steal  linen  or  no,  they 
wsre  originally  actuated  by  such  a  dispcwition, 
and  this  robbery  was  committed  without  any 
previous  intention  of  Kelly  and  Ellis,  and 
therefore  there  can  be  no  accessaries ;  as  in 
manslaughter  there  are  no  accessaries  before, 
because  the  nature  of  it  implies  that  it  was  done 
without  ^meditation  or  design:  therefore  if, 
upon  an  indictment  for  murder,  the  principal  is 
convicted  of  manslaughter,  the  accessary  is 
ipto/acto  dischai^ged,  Moore  461,  (loose's  case. 
4  Co.  44.    1  Hale's  P.  C.  437. 

But  let  us  consider,  whether  the  defendants 
are  within  the  sUtotes  of  Philip  and  Mary. 

The  word  «  procure'  b  put  into  the  second 
count ;  and  if  the  defendants  are  at  all  guilty, 
thev  are  guilty  of  all. 

The  word  <  procure,'  which  is  not  in  the 
statutes,  is  sdded  to  some  words  which  are 
In  the  stotutes,  and  if  the  defendants*  merely 
procured,  no  judgoaent  can  be  given  against 
Ihem  upon  this  indictment:  for^  if  they  pro- 


cured without  ooimselling.'they  will  not  corns 
within  the  statute. 

Judge  Foiter  observed,  that  the  word  <  pro< 
cure'  was  In  all  the  precedents  of  indictoieoti. 

Seij.  Davy.  I  admit  the  case  which  wu  kid 
down  relatmg  to  the  oonstructHNi  of  statute^ 
which  being  made  for  the  public  good,  ihsold 
be  constmdl  for  the  public  good. 

But  statutes  no,w  shall  have  a  very  pirti- 
cnkr  construction. 

It  isgoingagreatway  toeHendpenilili- 
tutes  to  operate  capitally. 

Greville's  case,  1  Anderson  194,  is  differest 
from  this ;  the  words  there  were  <  ezcitod,' 
*  moved,'  and  *  procured  ;*  and  the  jadgmcBt 
was,  that  it  included  *  counsel'.  Suppose  *  ex- 
cited' and  *  moved'  had  been  out,  the  Court 
would  not  have  given  the  same  opinion  os  the 
word  *  procure.'  Counselling  is  but  one  spedei 
of  procuring,  which  is  the  genus ;  and  then- 
fore,  by  this  way  of  reasoning,  he  tbatisgniltj 
of  the  species  is  guilty  of  the  genus. 

There  are  manv  ways  of  counselliog  with- 
out procuring ;  Blee's  procuring  cannot  be  ex- 
teniled  to  mean  the  defendant's  procuriog. 

It  will  be  proper  to  review  the  facts  ai  diej 
stand  to  each  count. 

The  general  question  is,  who  moved?  Tbe 
defendantodid  not;  for  they  had  nocoaDumi- 
cation  with  either  Kelly  or  Ellis,  by  any  way 
whatsoever.  If  KeWf  and  Ellis  bad  bcei 
asked,  Bv  whose  advice  are  you  doiog  tbii 
felony  P  the  answer  would  have  been,  Bv  She, 
not  bv  the  defendants.  Blee  advises  tbcmto 
steal  linen,  and  the  defendanto  advised  Blee  to 
be  an  accessanr. 

I  admit  all  Mr.  Hume's  doctrine  retetiMjf  tt 
signs,  messages,  &c.  Tbe  mesning  ofthe 
counsellor  must  be  conveyed  to  the  perpetntor 
of  the  fact,  and  the  consent  must  be  in  oooie- 
quence  of  the  advice,  in  order  to  make  btm  t 
commander,  adviser,  and  counsellor :  so  that 
Tarquin's  case  does  not  come  up  to  this  eiie. 
The  slave  was  the  passive  instrumeut  tocosf^ 
Tar<|uin'8  mind  ;  but  here  Blee  gave  Bke'i 
advice.  Who  did  procure  ?  The  answer  is» 
Blee.  If  a  stranger  kad  advised  Tarqoin,wwild 
he  have  been  acceasary  to  Sextus?  Tbereist 
difference  between  *  advising'  a  thing  to  be  dose; 
and  '  procuring*  it  to  be  done.  .  "nie  vordiof 
the  statute  are  applied  to  advising  any  peitoa 
to  commit  a  felony,  not  any  felony  to  be  coo- 
Dditted.  The  defendants  connseUed,  befote 
any  persons  were  fixed  upon. 

The  act  of  forgery  is,  whoiever  shall  (wipe, 
or  procure  to  be  forged,  or  assist  [in  procurisg] 
to  be  foived ;  if  procured  tbe  forgery,  be  ii  • 
principal;  if  procured  a  person  to  commit  tbe 
tbrffcnr,  an  accessary. 
Jenkins  only  oieans  the  receiver. 
If  all  the  intermediate  persons  are  to  be  cot* 
sidered  as  accessaries,  then  !k  will  be  pioper  to 
consider,  whether  the  defendanto  did  advise  ssy 
felony  to  be  committed.  The  agreemcot  wsii 
that  they  ahonld  rob  Salmon,  who  sgrssd  tbal 
it  should  be  dons.    SataioocoukiBOlbsitwM 
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by  bit  own  cootent  This  doei  not  refer  to  tbe 
record :  but  if  there  wat  a  robbery,  tbe  felony 
exceeds  the  agreement,  for  no  felony  was 

Xed  to  be  done ;  only  the  appearance  of  a 
y,  which  those  who  did  it  should  appre- 
hend was  a  felony ;  and  that  they  might  avail 
themselYes  of  that  appearance,  either  ue  goods 
taken  from  Salmon  were  taken  against  his  will, 
or  not. 

If  against  his  will,  it  was  diftjrent  from  the 
agreement,  which  was,  that  he  should  part 
with  them  wiltbgly :  if  not  against  his  will, 
there  could  be  no  felony.  I  i^mit  that  Sal- 
mon might  be  in  fear,  if  they  had  taken  more 
than  he  agreed  to  part  with;  bnt  eoimtante 
that  his  will  departed  from  him,  there  was  a 
departure  from  the  agreement;  this  extends 
10  all  the  defendants. 

As  to  the  case  of  Ahab  and  Jezebel,  which 
my  learned  friend  cited,-  bowerer  guilty  they 
nay  haye  been  deemed,  they  are  certainlv  not 
aeoeoaries  according  to  the  law  of  England; 
according  to  which  Jaw  the  defendants  are  to 
be  tried. 

Mr.  Mtan^  on  the  same  side.  I  alao  have 
the  honour  of  being  appointed  by  your  lordships 
as  counsel  for  the  defendants;  and  here  I  can- 
not but  observe,  how  tender  the  law  is  in  farour 
of  tbe  worst  of  men,  that  it  allows  them  to 
make  nse  of  subtilties  before  such  an  august 
aawmbly. 

Before  I  consider  the  argument  made  use  of 
by  the  gentlemen  on  the  other  side,  I  shall  just 
mention  an  objection  upon  the  face  of  the  in- 
dictment. By  the  common  law,  an  accessary 
in  one  county  could  not  be  tried  in  another : 
bat  by  S  £dw.  6,  c.  34,  accessaries  may  be 
tried  m  that  county  where  the  offence  of  ae- 
eenary  waw  committed,  9  Co.  118,  a.  '  It  is 
not  let  forth  in  tbe  indictment,  that  the  foot 
was  csmmitted  in  Kent,  only  that  the  party 
wu  indicted  there ;  and  the  defendanls  are  to 
be  tried  by  this  jury,  not  by  the  jury  of  Ellis 
fnd  Kelly. 

I  shaU  consider  three  things: 

First,  it  is  said.  That  the  defendants  must 
be  accessaries  to  the  offence  which  was  com- 
mitted.    In  answer  to  which, 

1.  This  verdict  does  not  find  any  felony  or 
robbery,  which  can  make  the  defenJants 
accessaries  to  any  felony  or  robbery 
charged  in  the  indictment. 

9*  The  defendants  were  not  estopped  from 
controverting  the  fact  of  tbe  robbery. 

9.  Supposing  the  felony  and  robbery  suffi- 
ciently found,  it  is  not  sufficiently  found 
to  make  the  defendants  accessaries. 

The  aiding  and  abetting  is  a  matter  of  fact, 
wbkh  this  jury  ought  to  find,  whKh  they  do 
not  here  find. 

I  admit  that  the  jury  have  properly  found 
the  record  prout.  The  jury  must  proceed  to 
state  the  facts,  which  make  the  defendants  ac- 
cessaries, and  the  finding  must  be  of  tlie  actual 
felony  laid  in  tbe  indictment.  There  is  no  time 
tend  wh^  Kelly  and  Ellis  committed  the 


robbery  on  Salmon ;  it  may  be  afler  the. rob- 
bery on  which  they  were  convicted.  Pultooi 
de'PSce  138',  defines  a  robbery  to  be  the  felo- 
nious taking  away  any  thing  from  the  persoM 
of  another  against  his  will.    Fitz.  Goron.  115. 

The  case  of  the  King  and  Belchier,  which 
Mr.  Hume  mentioned,  was  put  out  of  doubt  by  ^ 
the  jury  finding  him  guilty  ;  therefore  he  was 
put  in  fear,  which  is  essential  to  constitute  it  a 
robbery,  as  appears  1  Hawkins,  96,  97.  Hain 
P.  C.  534.  Dyer,  324.  Keyling,  70.  3  Inst. 
68.  pulton,  138.  JBy  the  omission,  thcna- 
ture  of  the  offence  is  varied ;  it  must  be  ex- 
pressly found  that  he  was  put  in  fear,  other- 
wise it  will  be  no  robbery.    , 

As  to  tbe  case  of  swearing  to  put  money, 
Pulton,  138,  sect  38,  gives  the  reason  why  it 
is  deemed  a  robbery  ;  Gecause  (says  he)  it  ,is 
against  his  will. 

The  verdict  cannot  be  hdlped  by  any  intend- 
ment, 3  Hawkins,  47, 9.  King  and  Plummcr. 
Kejfling,  111.  But  it  is  eaidt  that  the  jury 
having  found  the  record,  it  operates  by  way  of 
estoppel.  But  the  record  found,  aao  the  fact 
founo,  may  stand  consistent  with  the  subtle 
doctrine  of  estoppels.  Therefore  I  will  lay  all 
that  out  of  the  question ;  for  nothing  can  be 
implied  in  this  case.  The  jury  have  found 
facts  which  must  speak  for  themselves:  the 
jury  have  only  found  the  record.  The  record 
of  oonvielion  is  not  falsified ;  but  the  charge 
upon  the  fact  is  not  sufficiently  proved,  and  the 
accessary  has  a  right  to  controvert  the  rob- 
bery ;  and  there  are  instances  where  acceasa* 
ries  have  been  executed  before  the  convictron 
of  the  principal,  and  upon  the  principal's  com- 
ing home,  found  innocent,  9  Co.  119,  b.  Pol- 
ton,  140-1,  gives  the  reason,  because  the  party 
has  waived  that  privilege  the  law  gives  him« 
Acoessaries  may  be  indicted  with  the  principal, 
and  in  tbe  same  indictment;  and  then  the  jury 
u  first  asked.  Whether  the  principal  is  guilty 
or  noP  But  they  may  be  mdicted  separate  $ 
and  Plowden,  lo6>  says,  might  have  separate 
Venires. 

The  conviction  of  the  princtpal  is  only  to 
substantiate  and  warrant  the  Court  to  proceed 
to  the  trial  of  the  aooessary:  in  the  predbnt 
case,  this  indictment  steting  this  conviction  is 
no  more  than  a  mode  necessary  to  found  this 
trial :  it  proves  no  guilt,  only  is  intended  to 
try  guilt.  There  must  be  proof  of  the  procure- 
ment of  the  act,  and  of  the  doing  the  act  in 
consequence  of  that  proeorement 

The  defendants,  in  general,  may  ffive  every 
thing  In  evidence  whi&  will  shew  them  to  be 
not  guilty  of  the  charge :  what  then  is  so  proper 
as  to  shew  there  was  no  felony  committed,  and 
therefore  not  guilty  of  beii^  accessaries  ? 
.  Whereveraplaintiffbrings  an  action  to  de* 
feat  a  record,  he  is  not  estopped  by  the  record. 
Whenever  a  record  is  made  use  of  to  found  m 
charge,  the  defendant  may  make  use  of,  and 
give  evidence  agamst  it.  a  Mod.  316.  Cro. 
Car.  531. 

Verdicts  may  be  defeated  in  their  operation. 

Supposing  this  felony  is  sofficitntly  founds 
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jH  it  is  not  fiNind  w  ag  to  make  tbe 
liiiBtfl  accewiriei.  Thn  will  depend  on  tbe 
nature  of  aeoeesariei,  and  what  privity  Cbeie 
Buat  be  between  tbe  principal  and  aoeenarr, 
and  bow  far  it  ig  neoegeary  the  act  agreed  to  be 
dkme  gboold  be  dose.  In  order  to  make  an  ic- 
Mggary  before  tbe  fhct,  the  aaient  moat  be  ez- 
preggand  ghewn,  Cro.  BMs.  540.  pi.  4. 

All  the  caaeg  of  Tarqnin  carry  tbe  ooamD" 
akation  home  to  the  principal.  And  go  in 
Maonderg  and  Archer'g  oaae^  Pkiwden^  475,  tbe 
Hidgeagaid,  that  Archer  wag  not  goilty<#f  be^ 
Mg  aoceggary  to  tbe  death  of  tbe  child,  aa  tberg 
waa  no  (somaianieation  by  worda  betwees  him 
.and  S/anderg  conoenuBg  the  ebitd,  only  ooii« 
«enriiigthe.wife. 

And  thai  the  ftdoay  intended  meat  be  com « 
iiiMieated,  appeara  forther  from  Popham,  148. 

Suppoae  a  man  aendg  a  letter  to  A,  conn** 
aellin^faiiB  lo  Idll  B;  but  A  doee  it  before  be 
reoeiveg  the  letter  ;  here  there  ia  no  ciatamnBi** 
€BitODy  and  go  be  ia  DOC  gailty  of  boing  aooee^ 
•wy. 

S.  The  net  comtnitted  rouat  be  the  game  aa 
waa  agreed  to  be  done,  or  in  oDnaeooeBce  of 
that  agreemedt,  m  in  Saundera'aeaae,  Plowden, 
475.  There  waa  no  pefammon  to  indiiee  EHia 
and  Kelly  to  commit  the  robbery  on  Saknon ; 
fer  the  rerdiet  gaya,  they  were  never  toM  of 
that  bemg  the  robbery  intended. 
.  Tbeprocorement  then  was  only  to  commit 
kroesy ;  and  it  waa  eontingettt,  whether  graad 
or  petK  larceny ;  for  it  depended  on  fbe  rahie 
oftbegoatte  they  took.  Aa  to  what  Mr.  Home 
■aid,  that  aiealmg  linen  waa  the  artiflee  by 
wMch  Ellig  and  Kelly  were  t»  be  enlmpped ; 
it  ia  not  foftodi  that  it  waa  the  artifiee. 

Bat  htoHy,  There  iaa  cage  fooaded Od  very 
mataifUmrity,  8  Lord  Raymdnd,  1574,  iSM, 
tbe  King  lyaioat  Hd^igias.^  trbero  it  ie  gold, 
ibal  the  aiding  and  abetting  ia  a  matter  of  fact, 
and  muM  be  found  by  the  jury,  and  not  left  to 
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Ibe  Court  i  aame  caae,  9  Sirams,  885,  e.  Tbe 
€)0vn  there  aaid.  We  are  to  dtetermine  upon 
facta,  not  upon  the  evidence  of  facta.  It  matt 
bemraggly  fonnd  tbit  they  have  ^ad  and 

When  *  pmoQ  ia  owied  of  elOfrr  by  ad 
of  parlbtmeni,  t#o  tbinga  are  nocewary : 

1.  That  the  iodidment  pncMy  brtngg  tiie 
foriy  within  tbe  gtataie;  otberwiae,  tboogh 
poMibly  the  he^  itaelf  may  be  wiUiin  tbe  gta* 
tate,  and  it  may  m  appear  opon  tbe  evidenoe ; 
yet,  if  it  be  not  aHedged  m  the  indiclmeirt,  tbe 
forty,  tbacoatloi,  aball  have  bw  clergy. 

f .  If  the  foot  lahl  in  tbe  ifldiciment  docft 
MM  vrttbin  tbeatatute,  yet,  if  upon  th4efi- 
•enoe,  though  it  ia  a  foloay,  it  appeara  not  to 
be  go  qnalHM  ag  laid  in  the  indictment,  tbe 
joty  ought  to  And  him  guUty  of  the  felony 
Ottfy,  hot  not  m  the  manner  laid  in  tbe  indim 


taent;  m  for  iogtaaee,  guilty  uf  the  felony, 
Ml  not  of .  the  robbery;  and  thereupon  the 
fN>i«>ntt  aball  bate  bia  dergy,  9  Hale  P.  C. 

'  ' —  f  1  ■■*  ■    -  1--- 

.   f  ioifitm  tbia€oU0Mloa, vol.  17,  p.  898. 


Mr.  Ifoaie't  Reply. 
It  ia  sow,  my  lordg^  ucambeiit  apOn  me,  ift 
thig  CMC,  of  go  great  importaace  to  tbe  de* 
fendantg,  tbe  law,  and  the  public,  to  olfor  aoeiM- 
thing  to  your  lordgbtpo  by  way  of  i^ply.  I 
aball  beg  leave,  therefore,  fird  of  di,  to  lay  tw« 
obfodioag,  which  were  etartcd  by  Mr.  Agtow, 
out  ofjbe  i 


1.  To  the  form  of  tbe  indictment,  beeanai 
tbe  qoegtion  now  ia  nd  in  arrcat  of  jodg< 


t.  Tbe  Ud  obiectiong  from  tbe  cage  of  ttd 

King  and  Plunmer,  aad  die  Kiog  aaA 

Hoggiaa. 

I  adaiitthd  tbe  jury  are  to  fold  facta.    The 

jmyfind  tbdtbey  aided;  tbia ia^ fiadhig that 

tb^  were  aooaaaarieg,  and  ao  th^re  waa  aa 

need  of  a  apecial  verdid.     Tbe  gpedd  ver* 

did  ia  onfy,  that  tbe  jodgeg  may  deiarmine^ 

wbdber  wbd  they  hive  fonnd  will  noake  tbeai 

I  abafifird  conaider  wbd  te  to  be  tbe^eflbd 

of  tbe  record  of  ooBVlclioa.    It  may  have  two: 

1.  It  may  be  dedgive  and  conclusive,  ia  re* 

aped  to  all  the  defendants,  of  tbe  principal 

folony  ezMtlagf  aad  gald  ta  he  ^mmitled. 

.  It  may  be  evidence,  oa  tbe  part  of  tba 

groy of  the  fact,  aaftoied  to  provetbefodi 


foe.  thereby  reuiering  it  neoeagary  for  tin  de^ 
foodaata  to  provo  the  contrary. 

Ilay  out  of  tbe  oaio  all  tlmt  wag  aaid  ef  te 
caaeg  where  recorde  are  no  evidenoe  at  idl ;  for 
liere  the  raeORl  ig  evideace  legal  ami  neeeMary. 

Mr.  Astoa  aeemed  to  contend,  tbd  tbe  ra- 
ogrd  might  be  e^dade,  bat  goch  ag  la  throw 
tba  &nM»  probttndi  on  the  defeadaata. 

1.  Aatothe principal's  being  convfotoi ford; 
all  the  iadidmenia  ai«  in  the  preaeat  fom. 

The  dafoadaata  mad  give  that  in  evtdeaci, 
acoordiag  to  the  nature  d  etidenoe,  and  aaab 
aa  tba  bhw  wiH  Odmil.r  If  the  laeord  af  iba 
umriutigu  m  auffloieBl  to  g«pporr  tiM  diargv, 
tbe  defoadaata  oaaud  give  pard  evldaaea 
agamdit. 

9.  Whether  it  does  not  operate  oa  tba  aavt 
of  the  crown,  uatad  any  evidaaoa  be  glren 
agalddita 

If  tbe  dafondaata  bad  gf van  aay  erldama, 
and  the  jury  had  been  of  optniaa,  that  if  ap- 
pearad  tfad  there  was  a»  robbery,  iha  jod^ 
wouM  bare  direotad  a  genetd  verdid.  The 
dafoadanta  oayht  to  abew,  tbd  tbare  vraa  ao 
robbery  committed  m  tbia  vanlhst.  Ld  aa  ace 
tbaa,  whether  or  no  there  w  a  robbtry  foond. 
It  u  foaod,  tbd  the  gDoda  ware  taken  by  as- 
aaak,  aad  foloaionsry  2  it  ia  ad  foaad,  tbd 
baoonaaoied  to  ilelivar  Ihe  gaods.  Baw  can 
SalmoB'a  agraeiaeat  d  the  Bell  be  taken  to 


Sd 


agrgeme 
to  an  amr  time  ia  tbe  high  road,  thai'  be 


id  ameatt^  herobbedf  Tbia  wodd  ba 
tradtctory  to  the  verdict. 

Your  lordabipg  we  to  take  the  robbery  at  tbe 
tide  of  the  oommitmed  of  it  ia  the  higlb^ 
way,  aad  to  cooaiderwbetber  it  ia  found,  tbd 
Baimon  waa  robbed  voluntarily,  soppoohig  tbcta 
waa  a  robbery  committed  by  them.  All  tba 
'  '    '       gair  Kelly  aad  £iib|  bd  Bahaoft 
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did  not.  If  StImoD  was  put  in  fear,  says  the 
leaned  aegeaot,  it  was  Dot  what  he  aurreed  to ; 
for  theafpweaient  was,  that  be  should  be  robbed 
yolaolanly.  Now  the  fact  was,  that  not  know- 
ing the  penoDs  who  were  to  rob  fajaa,  u|>od  be- 
ing t^sed  a  little  roughly  by  them,  he  trembled, 
aad  said.  Take  what  I  haTe  got,  gentlemen, 
don't  use  me  ill. 

The.  cases  cited  by  the  Serjeant  and  Mr. 
Aston  prove,  that  Salmon  could  not  be  a  prin- 
cipal to  a  robbery  upon  himself;  yet  he  may 
be  an  accessary  to  that  robbei7  which  was 
plotted  at  tde  Bell. 

If  Kelly  and  Ellis  had  stolen  the  linen,  the 
defendants  would  not  have  been  accessaries, 
iwcaiisethat  was  not  the  felony  plotted. 

There  may  be  accessaries  without  commu- 
nication by  priTtty,  assent,  and  consent :  are 
these  defendanta  accessaries,  <  auxilio,  tcI  pre- 
cepto,  Tel  mandato  ?'  and  though, « delegatus 
non  potest  delegare,'  yet,  <  qui  facit  per  alium, 
fiudt  per  se :'  and  so  all  the  links  of  this  chain 
are  found:  the  whole  chain  hangs  toj^retber, 
and  your  lordships  cannot  separate  it.  If 
|dotting  makes  a  man  accessary,  did  they  not 
plot?  If  consenting  is  necessary,  did  they  not 
consent? 


In  December  1755,  at  the  Old-Bailey  ses- 
sions. Justice  Foster  pronounced  the  Judgment 
cf  the  Court  in  the  Case  between  the  King  and 
M'Daniel  and  others,  to  the  effect  following : 

The  indictment  chargeth,  that  at  the  general 
gaol-deliTery  held  at  Maidstone  in  the  county 
of  Kent,  on  the  13th  of  August,  in  the  38th 
year  of  the  king,  Peter  Kelly  and  John  Ellis 
were  by  due  course  of  law  convicted  of  a  fe- 
Jaoy  and  robbery  committed  by  them  in  the 
king's  highway  in  the  parish  of  St.  Paul, 
I>eptford,  in  the  county  of  Kent,  upon  the 
person  of  James  Salmon,  one  of  the  prisoners 
at  the  Inr;  and  that  the  prisoners  Stephen 
JA'Dantel,  John  Berry,  James  Egan,  and 
Jaoues  Salmon,  before  the  said  robbery,  did,  in 
the  parish  of  St.  Andrew,  Holborn,  in  this  city, 
feloniously  and  maliciously  comfort,  aid,  assbt, 
ab^  counsel,  hire,  and  command  the  said  Peter 
Kdlj  and  John  Ellis  to  commit  the  said  fe- 
Jooy  and  robbery. 

On  this  indictment  the  prisoners  hare  been 
tried,  and  the  jury  have  found  a  special  verdict 
to  Ibis  effect: 

*  That  Kelly  and  Ellis  were  by  doe  course  of 
law  convicted  of  the  said  felony  and  robbery. 

*  That  before  the  robbery,  all  the  prisoners 
<  and  one  Thomas  Blee,  in  order  to  procure  to 

*  themselves  the  rewards  given  by  act  of  par- 

*  lianseatfor  apprehending  robbers  on  the  high- 

*  way,  did  maliciouslv  and  feloniously  meet  at 
^  the  Bell-Inn  in  Holborn  in  this  city  ;  and  did 

*  then  and  there  agree,  that  the  said  Thomas 
'  Blee  should  procure  two  persons  to  commit  a 

*  robbery  on  the  highwav  m  the  parish  of  St 
«  Ptol,  Deptford,  upon  the  penon  of  the  pri- 
<«mer8abnoD. 

~    <  That  for  that  porpoea  they  did  aU  i|iall- 
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.^cionslv  and  feloniously  contrive  and  agree, 

*  that  the  said  Blee  should  inform  the  persons 

*  so  to  be  procured,  that  he  would  assist  them 

*  in  stealing  linen  in  the  parish  of  St.  Paul, 

*  Deptford. 

*  That  in  pursuance  of  this  agreement,  and 

*  with  tbe  privity  of  all  the  prisoners,  the  said 
'  BIpc  did  engage  and  procure  the  said  Ellis 

<  and  Kelly  to  go  with  him  to  Deptford  in 

*  order  to  steal  linen ;    but  did  not  at  any  time 

*  before  the  robbery  inform  them,  or  either  of 

<  them,  of  the  intendcj^d  robbery. 

*  That  in  consequence  of  the  said  agreement 
'  at  the  Bell,  and  with  the  privity  of  all  the 

<  prisoners,  the  said  Ellis  and  Kelly  went  with 

*  the  said  Blee  to  Deptford. 

« That  the  said  Blee,  Ellis,  and  Kelly  being 

*  there,  and  the  prisoner  Salmon  being  like* 

*  wise  there  waiting  in  the  highway  in  pursu- 
^  ance  of  the  said  agreement,  the  said  Blee, 

*  Ellis,  and  Kelly  feloniously  assaulted  him, 

<  and  took  from  his  person  the  money  and 
'  goods  mentioned  in  tne  indictment. 

'  They  further  find,  that  none  of  the  pri- 
'  soners  had  any  conversation  with  the  said 
'  Ellis  and  Kelly,  or  either  of  them,  previous  to 

*  the  robbery.    But  they  find  that,  before  the 

*  robbery,  the  prisoners  M'Daniel,  Egan,  and 

*  Berry  saw  the  said  Ellis  and  Kelly,  and  ap- 
'  proved  of  them  as  persons  proper  lor  the  pur- 
'  peso  of  robbing  the  said  Salmon.' 

But  whether  the  prisoners  are  guilty  in  man* 
ner  as  charged  in  tbe  indictment,  they  pray  tha 
advice  of  the  Court 

This  special  verdict  bath  been  argued  before 
1)11  the  judgea  of  England,  and  two  questions 
have  been  made. 

First,  Whether  it  appeareth  from  tbe  facts 
stated  in  the  special  verdict,  that  any  robbery 
was  committed  by  Ellis  and  Kelly  on  the  per- 
son of  James  Salmon. 

Second,  Supposing  that  Ellis  and  Kellv  were 


as  principals  in  the  robbery,  whether  the 
facts  found , will  warrant  the  Court  in  passing 
judgment  upon  the  prisoners,  or  any  or  them. 


upon  this  indictment  ?• 

The  second  point  seemeth  to  have  been  the 
doubt  on  which  the  jury  pray  the  advice  of  the 
Court ;  and  I  have  reason  to  believe,  thatwhea 
it  first  came  to  be  considered,  it  was  matter  of 
great  doubt  with  some  gentlemen  of  the  pro- 
Msioo,  whose  abilities  were  never  yet  called  ia 
question. 

For  which  reason,  and  because  the  law 
touching  accessaries  before  the  fact  is  a  mat* 
ter  of  great  and  very  extensive  consequence  to 
the  justice  of  tbe  kingdom,  and  ought  to  ba 
we|^  understood,  I  will  deliver  my  thoughts 
upon  the  second  question,  before  I  come  to  thai 
which  will  finally  govern  the  present  case. 

As  to  the  prisoner  Salmon,  the  judges,  upon 
consideration  of  this  special  verdict,  are  unani* 
mously  of  opinion,  that  he  cannot  be  guilty 
within  this  indictment :  for  unless  he  was  party 
to  the  sgreement  at  the  Bell,  there  can  ba 
no  ootonr  to  involve  him  in  the  guiH  cf  Sllil 
and  Kelly. 

3F  - 
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And  on  the  other  band,  W  he  did  part  wHb 
Ills  money  and  gooAt  in  consequence  of  that 
agreement,  it  cannot  be  said  that  in  legal  oon- 
fltrdction  be  was  ntbbed  at  all ;  amce  it  is  of 
llie  essence  of  robbery  and  larceny,  that  the 
pHMis  be  taken  against  the  will  Of  the  owner. 

There  was  a  late  case  (Beichier  and  Nor- 
ton's) cited  in  the  argument  on  the  part  of  the 
tcrown,  which  I  sha^l  consider  by  and  bye,  and 
distingnish  from  the  present. 

It  bath  been  held,  (Cromp.  Just.  41.  b.  p). 
4,  5.)  and  J  think  rightly,  that  a  man  may  i 
make  hhnself  an  accessary  after  the  ftct  to  a  ' 
larcenv,  of  his  own  goods,  or  to  a  robbery  on 
tiimseff,  by  harfoooriog  or  concealii^g  the  tnief^ 
orassistiogJu  bis  escape. 

And  onder  some  circumstances  a  man  may 
be  guilty  of  larcen^  in  stealing  his  own  goods, 
or  of  robbery,  in  taking 'his  own  prouerty  from 
<he  person  of  another.  A  deliyereth  goods  to 
fi,  to  keep  tor  him  (1  Hale  513.)  iind  then 
fttealeih  them,  with  mtent  to  charge  B  with 
the  value  of  them,  (Stanf.  26.  A.  3  InA.  110.) 
this  would  be  felony  in  A.  Or,  A,  baying  de- 
lirered  mooey  to  his  servant  to  carry  to  some 
Vlistant  plaee,  disguiseth  himself  and  robbetb 
ihe  servant  on  the  road,  with  intept  to  charge 
fhe  hundred,  this,  1  doubt  not,  would  be  rob- 
bery in  A. 

Par  in  these  cases  the  money  and  goods 
were  taken  from  those  who  had  a  special 
temporary  property  in  them,  with  a  wicked, 
frauttolent  mtention;  which  is  the  ancient 
known  definition  of  larceny,  <  FraudulenU  ob- 
'*  trectatio.  rei  aliens  invito  domino.'  But^  f 
never  did  hear,  before  this  time,  of  any  attempt 
to  charge  a  man  as  accessary  before  the  fact  to 
a  robbery  committed  on  his  own  person. 

As  to  the  prisoners  M^Daniel,  Berry,  and 
£gan,  the  judges  are  unanimously  of  opinion, 
that  supposing  a  robbery  was  committed  on 
Balmon,  the  facts  found  by  the  special  verdict 
^re  sufficient  to  charge  them  as  accessaries  in 
the  manner  they  are  charged  in  this  iudict- 
ttient 

For  the  yerdict  findeth,  that  every  circnm- 
atance  attending  the  fact,  the  place  where,  and 
ihe  person  on  whom  it  was  to  be  committed, 
the  means  t)y  which  It  was  to  be  effected,  and 
the  persons  by  whom  it  was  to  be  dope;  all 
th(»e  circumstances  were  settled  and  agreed 
upon  by  the  prisoners  previous  to  the  fact :  and 
jn  consequence  of  this  consult  and  agreement 
the  fact  was  committed. 

It  is  indeed  found,  that  none  of  the  prisonen 
nad  any  conversation  with  Ellis  and  Kelly  pre- 
yious  to  the  robbery ;  and  that  filee  did  not  ac- 
quaint Ellis  and  Kelly  with  his  intention  to 
commit  any  robbery,  but  drew  them  to  Dept- 
ford  under  pretence  of  stealing  linen. 

These  circumstances  seem  to  have  been  the 
foundation  of  the  jury's  doubt ;  and  the  pri- 
floners'  counsel  have  laid  great  stress  on  them. 

As  to  thatcircomstance,  that  Blee's  true  de- 
ngn  was  not  made  known  to  Ellis  and  Kelly, 
It  appearpth  tu&nifestly  by  the  facU  found,  that  j 
a  waa  part  of  the  original  agreement  jtf  the 


Biill,  that  the  true  design  ihfuM  be  cmiecaM 
from  them ;  and  ^at  they  wew  to  %e  tfrawnio 
the  plaOe  of  action  under  another  jprelmee. 
This  circufpstanoe  therefore  heing  pM  iff  the 
original  agreement,  (he  prisoners  canaol  avail 
themselves  of  it,  if  the  agreemeirt  optM  Ihe 
whole,  and  whtft  Was  done -in  coosequenee  df  it, 
be  sufficient  to  make  them  accessaries. 

As  to  the  other  cirouoistsfice,  ^bsit  tlle|>ri- 
Boners  had  no  tspnversation  with  Cflis  anA 
Kcffty  before  the  assaiilt  upon  fkthidon,  their 
oonnsel  relied  chiefly  on  the  woi^s  of  fift 
statutes  on  which  this  indictment  iatouided. 

The  statntes  are  the  4th  tod  5lh  ttf  V^in 
andHlary,  c.  4,  and  the  3d  aPd  <llh  ef  ff.  tni 
M.  c.  9.  Tlie  words  of  the  former,  wMdi  ere 
descripiiv«  of  the  offence,  are,  "  If  tny 
person  shaffi  tnaKcionsly  eoBi»dl,%iM!,  or  eooi- 
mand.^  ^e  latter  tetaineCh  the  woUAa  eoon- 
sel,  %ire,  or  command,  and  addeih  eAert, 
**  sbitfll  comfort,  aid,  lAet,  or  -assist.**  Vftmi 
these  words,  which  it  must  be  tdnritSedere^de^ 
sripiiye  of  <the  offence,  the  prisooer^  ^oooadl 
concluded,  that  wfthout  a  personal,  nMuednOe 
communication  of  counsels,  mtenffoaa,  «bd  - 
views,  from  (he  supposed  acccsiaiiee  to  the 
principals,  there  can  be  no  accessary  bdere  (he 
fact. 

But  die  judges  ere  all  -of  epiaioii,  that  wto- 
ever  prooureth  a  felony  lobe  eodRsitle^lbmigh 
It  b^  by  Ihe  iotecyeetioo  of  a^hiid  pereen,  m  mm 
aoeesaary  brfore  ihe  iict,  mm!  isithin  thoK 
statutes.  For  what  is  there  in  the  notioo  of 
commanding,  hiring,  «oaiiselling,  ifidieif  or 
abetting,  which  may  not  be  cflected  by  fte^B^ 
teryeotion  of  Ji  thirdf  person,  without  any  direct 
immediate  connection  between  the  first  liwfer 
and  the  actor  P 

A  biddeth  his  servant  hire  eomdNidF,  -oe 
matter  whom,  to  murder  B,  and  fumishe&Utt 
with  money  for  that  purpose ;  theseryaat  pr^ 
cureth  C,  a  person  whom  A  never  saw  or'beeif 
of,  to  do  it.  Is  not  A,  who  is  manifesflj  the 
first  mover  or  contriver  of  the  mttrder,aii  ac- 
cessary before  the  fact  P  It  would  be  a  re* 
broach  to  the  justice  of  thekbgdom  to  si^ipeM 
he  b  not. 

It  is  a  principle  inlaw  which  can  mVerhe 
controverted,  that  he  who  prtNsaieth  aMovy 
to  be  done  is  a  felon.  If  present,  he  is  *  pna- 
cipal;  if  absent,  an  accessary  before  the  fact. 

In  the  ease  of  the  earl  of  Clomerset,  [ye4.  % 
p.  966]  who  was  indicted  upon  the  autnte  tf 
rbil.  and  Mar.  as  an  acoessary  befhre  the  fed 
to  the  murder  of  sir  Thomas  Oterirary,  the 
lord  chancellor  Ellesmere,  high-stewun^,  m. 
the  outset  of  the  cause,  and  before  any  evi- 
dence given,  directed^  the  peers  triera,  anil  aH 
the  juoges  present  concurred  with  hia  lorttahi|^ 
that  the  only  point  in  tsiue  was,  Wt«Bth«r  the 
earl  caused  or  procured  the  murder,  er  not. 
And  accordingly  the  earl  was  fiiund  Ipiihy 
upon  evidence  which  satisfied  bb  peers,  theft 
he  had  coniributed  to  the  murder  by  (lie  iDter* 
vention  of  his  lady,  and  of  sir  JanbdwayL 
and  Ptankfin,  who  were  tbeinoelyes  no  more 
ihtal  acoetarias,  wttheot  any.  sort  tf  froof 


BOS]         MS  i^ccttsawi  kia  ftkmy.  before  the  Fact. 

tliAt  bf  bad  erer  capTersed  with  Westoo,  the 
odIj  principal  in  the  murder,  or  bad  corres- 
ponded with  bim  directly  bj  letter  or  message. 
The  best  writers  on  4be  crovrn  law  an^ree, 
that  penons  proQurin^,  or  even  consenting  be- 
flNr^'hand,  are  accessaries  before  the  (act 

Lord  Cofce,  in  bis  Comment  on  West.  1, 
e.  14,  ID  expkdniog  tbe  words '  counandaem' 
and  *  aid'  as  applied  to  acoessariee  before  the 
fact,  saitb,  **  tinder  this  word  *  command^  are 
comprebendod  all  tbo^  who  incite,  procwe, 
let-on,  or  stir-np  any  to  do  the  fact.  And 
Quder  the  word  *  aid'  are  comprehended  all 
yersottB  counselling,  abetting,  plotting,  assent- 
ing, consenting,  and  encouraging  to  do  the 
fact,  and  not  present  when  it  is  committed." 

Lord  Halesaitb,  (1  Hale  374.)  '*  Misprision 
of  felony  la  concealing  a  felony  which  a  roan 
knoweth,  but  nerer  consented  to ;  for  if  he 
consented,  be  is  either  principal  or  accessary. 
(Id.  615,  616.)  Again,  accessary  before,  is  be 
tfiat,  being  absent  at  the  time  of  the  felony 
committed,  doth  ^et  procure,  eOunsel,  or  abet 
soother  to  commit  the  felony.". 

Many  authorities  to  this  purpose  may  be, 
cited,  which  for  brevity  sake  I  will  barely 
relerto.* 

It  was  objected  by  the  prisoners'  connsel, 
that  penal  statutes  are  to  be  construed  with 
great  strictness;  and  that  the  words  *  procure' 
or  *  conseut'  are  not  to  be  found  in  either  of  the 
statutes  upon  which  this  indictment  is  formed. 
The  principle  is  true,  that  in  prosecntions  on 
penal  sututea  the  words  of  the  statute  are  to 
he  pursued.  But  it  is  equally  true,  that  we 
sre  not  to  be  go? erned  by  the  sound,  but  by 
the  well-kcowtts  true,  legal  import  of  the 
words. 

8ooie  of  the  words  made  use  of  in  the  pre- 
sent indictment,  and  in  one  or  other  of  the  sta- 
tutes upoD  which  it  is  founded,  are  'command,' 
*  aid,'  and  *  abet.'  The  passage  I  hare  just  cited 
(rom  lord  Coke  sheweth,  that  persons  pro- 
coring,  contriving,  or  consenting,  come  within 
the  words  *  aid'  and  *  command.'  And  that 
persons  procuring  are,  in  the  language  of  the 
H^w,  abettors,  may  be  proved  by  many  autho- 
ritiea,  which  it  is  not  necessary  to  cite  at 

^  Tbi»  being  so,  the  prisoners M'Daniel,  Egao, 
atid  Berry,  who  were  the  contrivers  of  this 
sqaeof  iniquity,  agreed  upon  the  place  and 
manner  of  execution,  aod  conducted  the  whole 
by  tbe  intervention  of  their  instrument  Blee, 
are  accessaries  before  to  this  robbery,  supposing 
a  robbery  was  committed.  For  in  construciion, 
and  indeed  in  the  language  of  the  law,  they  did 
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*  8eeStanf.40.  Lambard  157.  Da]t.c.  161, 
B.  5.  And  see  Co.  £nt.  Appeal  pU  5, 6.  Dyer 
120,  186.  1  And.  195.  Rastal  Appeal,  pi.  15. 
Precedents  of  appeals,  and  indictments]  against 
accessaries  before  the  fact,  all  charging  them 
aa  procurers  of  the  felony. 

t  Bee  Rastali's  Terms  le  Ley.  V.  Abettors, 
Stanford,  1.  3,  c.  11.  Westm.  3,  c.  13.  Raa- 
tali's  £nt.  f9.  4^,  b.  4^,.  a.    Pyer  13Q. 


command  Ellis  and  Kelly  to  commit  the  fact, 
and  did  aid  and  abet  them  in  it. 

I  come  now  to  the  other  question.  Whether, 
upon  the  state  of  the  case  in  the  special  ver- 
dict, any  robbery,  in  tbe  legal  notion  of  that 
offence,  was  committed  on  Salmon  or  nb  ? 

And  the  judges  are  of  opinion,  that  it  doth 
not  appear,  from  the  facts  stated  in  the  verdict, 
that  the  taking  the  money  and  goods  from 
Salmon,  by  Ellis  and  Kelly,  doth  amount  to  a 
robbery,  in  the  legal  notion  of  that  offence. 

Something  was  said  in  arguing  of  this  case 
upon  the  question,  how  far  a  person  charged  aa 
an  accessary,  and  brought  to  his  trial  after  the 
conviction  of  tbe  principal,  can  controvert  tbe 
truth  of  the  fact  found  by  the  verdict  against 
the  principal ;  or  how  far  the  supposed  acces- 
sary can  be  let  in  to  shew,  either  that  no  fe- 
lony was  committed,  or  that  the  person  con- 
victed as  principal  was  not  guilty  of  it 

This  general  question  is  of  great  extent  and 
of  mighty  importance  in  prosecutions  of  this 
kind ;  and  some  diversity  of  opinion  there  is 
among  the  judges  upon  it. 

But  it  will  not  be  necessary  at  present  to 
enter  at  all  into  it ;  because  the  Court  in  the 

f present  case  must  found  its  judgment  upon  the 
acts  found  by  tbe  verdict,  and  upon  them 
alone.  Now  it  is  expressly  found,  thatSalmon 
was  party  to  the  original  agreement  at  the 
Bell ;  thi)t  he  consented  to  part  with  his  money 
and  goods  under  colour  and  pretence  of  a  roln 
bery :  and  that  for  that  purpose,  and  in  pur- 
suance of  this  consent  and  agreement,  be  went 
to  Deptford,  and  wailed  there  till  this  colour- 
able robbery  was  effected. 

This  being  the  state  of  the  cas6  with  regard 
to  Salmon,  the  judges  are  of  opinion,  that,  ii| 
consideration  of  law,  no  robbery  was  committed 
on  him.  His  property  was  not  taken  from 
him  against  his  will. 

It  was  said  by  the  prisoners'  counsel,  that 
the  verdict  doth  not  find  that  Salmon  was  put 
in  fear ;  and,  say  they,  there  can  be  no  robbery^ 
without  the  circumstance  of  putting  in  fear. 

I  think  the  want  of  that  circumstance  alont 
ought  not  to  be  regarded.  1  am  not  clear  that 
that  circumstance  is  of  necessity  to  be  laid  in 
the  indictment,  so  as  the  fact  be  charged  to  be 
done  *  violent^r  et  contra  voluntatem.'  I  knovr 
there  are  opinions  in  the  books  which  seem  to 
make  the  circumstance  of  fear  necessary ;  but 
I  have  seen  a  good  MS.  note  of  an  opinion  of 
lord  Holt  to  the  contrary.  And  I  am  very 
clear  that  the  circnmstance  of  actual  fear  at  the 
time  of  the  robbery  need  not  be  strictly  proved. 
Suppose  the  true  man  is  knocked  down  without 
any  previous  warning  to  awaken  his  fears,  an(| 
lieth  totally  insensible  while  the  tliief  rifleth 
his  pockets,  is  not  this  a  robbery  ?  And  ye^ 
where  is  the  circumstance  of  actual  fear  ?  Or 
suppose  the  true  man  roaketb  a  manful  re- 
sisUnce,  but  is  overpowered,  aod  bis  pro^iefty 
taken  from  him  by  the  mere  dint  of  superior 
strength,  this  doubtless  is  a  robbery.  And  in 
cases  where  the  true  man  deliveretb  bis  purse 
without  resistance,  if  the  fact  be  aitcoded  with 
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Ihote  circumaUncet  of  Tiolenoe  or  terror  which 
in  common  experiepce  are  likely  to  indoce  a 
Inao  to  part  with  his  property  for  the  safety  of 
his  person,  that  will  amoant  to  a  rohbery.  And 
If  fear  be  a  necessary  ingredient,  the  law,  in 
mUum  spoUatorii^  will  presume  fear,  where  there 
appeareth  to  be  so  just  a  ground  for  it 

I  come  now  to  the  case  I  promised  at  the 
|)eginning  to  consider,  and  to  distinguish  from 
the  present  case.  One  Norton  haring  been  in- 
formed that  one  of  the  early  stage-coaohes  bad 
•  been  frequently  robbed  near  &e  town  by  a 
single  highwayman,  resolved  to  use  his  endea- 
vours to  apprehend  the  robber.  For  this  pur- 
pose he  put  a  little  money  and  a  pistol  into  his 
pocket,  and  attended  the  coach  in  a  post- 
chaise,  till  the  highwayman  came  up  to  the 
corojMoy  in  the  coach  and  to  him,  and  pre- 
senting a  weapon  demanded  their  money. 
Korton  gave  him  the  little  money  he  had  about 
him,  and  then  jumped  out  of  his  chaise  with  a 
pistol  in  his  hand ;  and,  with  the  assistance  of 
some  others,  took  the  highwayman. 

The  robber  (Bekhier)  was  indicted  about  a 
year  ago  in  this  coari  for  a  robbery  on  Norton, 
and  convicted.  And  very  properly,  in  my  opi- 
nion, was  he  convicted. 

But  that  case  differeth  widely  from  the  pre- 
sent In  that  case,  Norton  set  out  with  a 
laudable  intention  to  use  his  endeavours  for  ap- 
prehending the  highwayman,  in  case  he  should 
that  mormng  come  to  rob  the  coach,  which  at 
that  time  was  totally  uncertain ;  and  it  was 
equally  uncertain  whether  be  would  come 
alone  or  no.  In  the  case  now  under  considera- 
tion, there  was  a  most  detestable  conspiracy 
between  Salmon  and  the  rest  of  the  prisoners, 
that  his  property  should  be  taken  from  him 
under  the  hretence  and  show  of  a  robbery  ; 
And  time,  place,  and  every  other  circumstance, 
were  known  to  Salmon  before- hand,  and  agreed 
to  by  him. 

In  Norton's  case,  there  was  no  concert,  no 
sort  of  connection  between  htm  and  the  high- 
wayman ;  nothing  to  remove  or  lessen  the  dif- 
ficulty or  danger  Norton  might  be  exposed  to 
-  in  the  adventure.  In  the  present  case,  there 
l^nm  a  combination  between  Salmon  and  one  at 
least  of  the  suuposed  robbers,  I  mean  Blee. 
And  though  Salmon  might  not  know  tlie  per- 
sons of  Ellis  and  Kelly,  yet  he  well  knew 
that  they  were  brought  to  the  place  by  his 
friend  Blee,  and  were  wholly  under  his  dl- 
lection. 

So  widely  do  these  cases  differ. 

To  conclude,  all  the  prisoners  have  been 
guilty  of  a  most  wicked  and  detestable  con- 
•piracy,  to  render  a  very  salutary  law  snbser- 
vient  to  their  vile,  corrupt  views.  But  great 
as  their  offence  is,  it  doth  not  amount  to  fe- 
lony*.    And  therefore  the  judgment  of  the 


Trial  ofM'Danid  and  others^    '  { 808 

Court  is,  that  they  beall  discharged  of  this  in* 


•  (Foster's   ReporU,    p.    Igl-lSO.) 
learned  judge  says  further,  p.  364, 


The 
At  a 


conference  among  the  judges  upon  the  case  of 
M'Daniel  and  others  above-reported,  a  general 
qtiastiun  wu  moved,  how  far,  and  in  what  cases 


Afterwards,  at  the  February  sesrions,  1756, 
in  alderman  Bethell's  mayoralty,  they  were 
prosecuted  at  the  exnence  of  the  crown,  opoo 
the  representation  or  the  judges,  for  m  Con- 
spvacy,  on  the  following  indictment : 

<  Stephen  M'Daniel,   John  Berry,  James 

<  Egan,  (otherwise  Gabagan),  and  James  Sal- 
«  Dion,  were  indicted,  for  that  they,  betng  pcr- 

*  sous  of  wicked  and  corrupt  minds  and  ooo- 
«  versations,  and  not  having  the  fear  of  God 

*  before  their  eyes,  but  being  moved  and  se- 

*  doced  by  the  instigation  of  the  devil,  not  re- 

*  garding  the  laws  of  this  realm,  or  the  pains 

<  and  penalties  that  should  hefal  thereon,  did 

<  wickedly,  unlawfully,  and  maliciooslv  com- 
«  bine,  conspire,  and  agree  together,  that  one 

<  Thomas  Blee  should  procure  two  penons,  to- 

<  wit,  Peter  Kelly  and  John  Ellis,  to  go  to 

<  Deptfbrd,  m  Kent,  and  to  take  divers  goods 
c  and  money  from  the  person  of  the  said  Sai- 
(  mon  on  the  king's  highway,  who  should  ha 


the  accessary  may  avail  himself  of  the  insoffi- 
ciency  of  the  evidence  in  point  of  fact,  or  of  Ui« 
incompetency  of  witnesses  in  point  of  law,  pro- 
duced against  the  principal ;  and  jn  what  cases 
he  may  be  let  in  to  shew,  that  the  facts  charged 
and  proved  against  the  principal,  do  not,  ia 
judgment  of  Taw,  amount  to  felony  ?  There 
was  in  that  case  no  occasion  to  enter  far  into 
these  questions ;  since  the  facts,  upon  which 
the  point  of  law  then  under  consideration  roust 
necessarily  turn,  were  all  found  by  the  special 
verdict.  The  general  question  was  thef«foi« 
waived."— And  then  goes  (p.  365,)  to  treat  oa 
accessaries ;  and  adds,  "  Therefore,  if  itslialt 
come  out  in  e? idence  upon  the  trial  of  the  ac- 
cessary, as  it  sometimes  hath,  and  frequendy 
may,  that  the  offence  of  which  the  prinidpiil 
was  convicted  did  not  amount  to  felony  in  him, 
or  not  to  that  species  of  felony  with  which  hm 
was  charged,  the  accessary  may  avail  himself 
of  this,  and  ought  to  be  acquitted.  This  was 
the  case  of  M'Daniel,  and  others  above-ciCad.* 
The  youths  who  were  convicted  of  the  rfi^ 
bery,  being  totally  ignorant  of  the  oonsptracjf 
mentioned  in  the  report  of  that  case,  took  oa 
advantage  of  it,  and  were  convicted  upon  f^ 
and  legal  evidence.  But  when  the  wbql^ 
scene  of  villainy  came  to  be  disclosed  upon  Ui^ 
trial  of  those  miscreants,  they  were  dischai|^ 
from  that  indictment  upon  this  single  objediOB^ 
that  the  offence  of  the  principal  did  not,  in  thm 
eye  of  the  law,  amount  to  a  robbery. 

**  If  this  opinion  was  well  foundol  in  point  of 
law,  and  shall  stand  the  test  of  future  times, 
as  I  think  it  will,  every  other  person  in  the  lika 
circumstances  may,  upon  biatrial,  avail  himself 
of  it,  and  will  be  entitled  to  a  verdict  of  ac- 
quittal.*'— If  any  one  wants  to  see  more  oa 
this  head  relating  to  accessaries,  he  may  con- 
sult Judge  Foster's  Reports,  p.  130, 131, 366, 
and  H»Uowing  pages,    tarmtr  Edition* 
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*  waitiog  there  for  thatpurpow;  with  intent 

*  that  they  should  caose  the  laid  two  persons 

*  to  be  apprehended  and  convicted  for  robbings 
'  him  the  said  Salmon  on  the  king's  highway, 
'and  80  unjustly  and  wickedly   procure  to 

<  tbemself  es  the  rewards  mentioned  in  the  act 
'  of  |iarliament,  proclamation,  and  other  pa- 
'  rocnial  rewards  for  the  apprehending  of  high- 

*  waymen ;   to  the  great  displeasure  of  A1- 

<  mighty  God,  and  the  ereat  dishonour  and 

*  scandal  of  the  laws  of  this  kingdom,  and  the 

*  efil  example  of  all  others,  against  hb  ma- 
'  jesty's  peace,  his  crown  and  dignity,  July 
« JI8,  1754.* 

Upon  the  evidence  of  Blee,  and  other*  that 
confirmed  him  in  every  thing,  the  Court  de- 
clined calling  more  witnesses,  thooffh  several 
were  in  court ;  and  the  prisoners  making  but  a 
trifling  defence,  they  were  all  found  guilty. 

SSMTBMCB. 

Stephen  M'D^niel,  John  Berry,  James 
Egan  (otherwise  Gahagan),  and  Jamet  Sal- 
mon, to  be  imprisoned  in  Newgate  fbr  the 
term  of  seven  years ;  and  in  that  time  to  be 
csich  of  them  set  in  the  pillory*  twice,  in  the 
manner  fdllowing:  M<I>aniei  and  Berry  in 
Holbom,  near  Hatton-Garden ;  Egan  and  Sal- 
mon in  the  middle  of  Smithfidd.  Afterwards 
M'Daniel  and  Berry  at  the  end  of  King-street, 
Cheapside;  and  £gan  and  Salmon  again  in 
Fleet- street,  near  Fetter-lane  end :  and  at  the 
expiration  of  that  time,  to  find  sureties  for  their 
^Qod  behaviour  for  three  years,  and  to  pay  a 
fene  of  one  mark  each. 


'  Stephen  M*Daniel,  John  Berry,  James  Egan 
(otherwise  Gahagan),  and  James  Salmon, 
each  once  stood  on  the  pillory,  vis,  M*Dantel 
and  Berrv  near  Hatton-Garden,  on  Friday  the 
5tb  of  March,  17SC ;  and  were  so  severely 
bandied  by  the  populace,  that  it  was  with  the 
utmost  difficulty,  that  oneof  thesheriffii,  and 
the  keeper  of  Newgate,  who  stood  in  a  balcony 
just  by,  prevented  their  beinff  utterly  destroy- 
ed;  and  so  great  was  the  m(%,  that  the  peace- 
officers  found  it  impossible  to  protect  the  pri- 
soners from  their  fury ;  and  Egan  and  Salmon 
stood  in  Smithfield  on  Monday  the  8th.  They 
were  insUntly  assaulted  with  showers  of  oyster- 
shells,  stones,  &;c.  and  had  not  stood  above 
half  an  hour,  tefore  Egan  was  struck  dead ; 
and  Salmon  so  dangerously  wounded  in  the 
head^  that  it  was  thought  impossible  he  could 
recover.  Whatever  punishment  they  might 
deserve  from  the  law,  it  is  certain  they  ought 
Bot  to  be  killed  through  the  rage  of  the  popn- 


*  See  the  Case  of  Elisabeth  Cellier,  ante^ 
Tol.  7,  p.  1809,  and  Rex  v.  Bowers,  and  Rex 
«.  Beardmore,  cited  in  a  Note  to  that  Case.— 
See,  also,  Mr.  Barrington*8  Observations  re* 
specting  the  pillory,  quoted  and  referred  to  in 
Notes  to  that  Case,  and  to  the  Case  of  lord 
Andley,  tqI^,  p.  401,  rfthisColkotios. 
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lace.  And  we  find,  that  April  11,  irSf,  Ed- 
ward Dalton  and  Richard  Griffith^  were  tried 
at  the  Old- Bailey,  for  the  murder  of  John 
Waller  in  the  pillory,  by  pelting  him  with 
cauliflower-stalks,  &c.  and  found  guilty,  and 
both  executed  at  Tyburn.* 

In  June  sessions,  in  alderman  BethelPa 
mayoralty,  1756,  two  of  the  before- mentioned 
miscreants,  M*Daniel  and  Berry,  together  with 
one  Mary  Jones,  were  tried  lor  murder,  upon  ^ 
conspiracy  of  the  like  nature  against  one  Kid- 
den  (who  was  convicted  and  executed  for  a  rob^ 
bery  on  the  highway,  and  at  the  gallows,  in 
the  most  solemn  manner,  declared  his  inno- 
cence), on  the  following  indictment :  Stephen 
M'Daniel,  John  Berry,  and  Mary  Jones,  were 
indicted  <*  for  the  williil  murder  of  Joshua 
Kidden,  in  maliciously  causing  him  to  be  un- 
justly apprehended,  falsely  acoised,  tried,  con- 
victed, and  executed,  well  knowing  him  to  be 
innocent  of  the  hd  laid  to  his  charge^  ^ith 
an  intent  to  share  to  thennselves  the  reward, 
&c.  Feb.  4,  1754.t 


*  See  what  was  said  by  the  Chief-Justice 
alVer  passing  sentence  on  Mr.  Reading,  ante^ 
vol.  7,  p.  310 ;  and  the  chai^  given  to  the 
sheriff  by  Jefieries  after  passing  sentence  on 
Elizabeth  Cellier,  ante,  vol.  7,  p.  1209. 

f  *^  In  p.  56,  note  (d)  having  mentioned 
Efgrn  and  Salmon,  who  on  the  8tb  of  March 
1756,  stood  in  the  pillory,  Mr.  Barrington  fib* 
serves,  *  That  the  offence  of  these  criminals 
was  undoubtedly  of  the  most  atrocious  nature  s 
nor  do  I  see,  saith  he,  why  they  might  not 
have  been  indicted  for  murder,  notwithstanding  . 
Mr.  Justice  Foster  hath  In  bis  Reports,  p.  133, 
intimated  his  opinion,  that  such  an  indictment 
would  not  lie,  and  chiefly  because  there  is  no 
such  precedent.'  As  to  this  observation,  I 
have  only  to  remark,  that  Mr.  Justice  Foster's 
opinion  m  relation  to  M'Daniel,  Berry,  and  ' 
Jones,  (for  Mr.  Barrington  mistakes  in  sup- 
posing, that  there  was  any  foundation  for  in- 
dicting Egan  and  Salmon  of  murder,}  is  strong- 
ly supported  by  sir  Edward  Coke,  who  informs 
us  {S  Inst.  48,)  That  to  procure  the  death  of 
an  innocent  person,  by  giving  false  evidence 
against  him,  was  not  holden  lor  murder  in  his 
time." .  Dodson's  Preface  to  Foster's  Crown 
Law,  Sd  edition. 

"  It  has  been  much  doubted  whether  a  per- 
son wilfully  giving  false  testimony  against  ano- 
ther, in  order  to  accomplish  his  death,  can  be 
indicted  of  murder,  if  the  innocent  party  be 
convicted  thereon,  and  suffer  death  by  the 
judgment  of  the  law.  The  only  instance  of  a 
prosecution  of  this  sort  in  modem  times  was  is 
the  case  of  M*Daniel,  Berry,  and  Jones,  who 
were  indicted  fbr  murder,  upon  a  conspiracy  of 
this  nature,  against  one  Kidden,  who  was  con- 
victed and  executed  for  a  robbery  upon  the 
highway,  upon  the  evidence  of  Berry  and 
Jones.  They  were  all  convicted  upon  this  in- 
dictment^ im  which  the  special  natter,  was  sti 
1 
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•*  The  fact  wu  pkialy  proTcd 
«pOD  this  iodictmeDt,  and  the  ap^al  matter 
^iBg^  set  forth  ia  the  iodictmeut,  the  Court 


Trial  ofM^Damd  and  iOkerh 
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forth ;  hot  jodgmeDt  was  respited  in  order  thai 
the  point  of  layr  might  be  more  fully  consider- 
edj  upon  a  motion  in  arrest  of  judgment.  But 
tfie  attohiey  general  declining  to  argne  the 
tooint,  the  prisoners  were  dischar^  of  that 
indictment.  Mr.  Justice  Foster  mtimatefl  a 
itrong  opinion  against  the  ralidity  of  such  an 
indictment,  chiefly  as  it  seems  on  the  ground 
ef  its  disuse  fbr  many  ages  past ;  though  he 
admits  that  there  are  strong  passages  in  our 
ancient  writers,  wliich  greatly  countenance 
such  a  prosecutiott.  And  we  have  the  autho- 
rity of  nr.  Justice  Blackstone  [4  Btack.  Cum. 
1^,3  hr  saying,  that  the  attorney  general,  in 
tfie  case  of^  M'Daniel  and  others,  did  not  de* 
cfine  argning  the  point  of  law  from  any  appre- 
hension that  it  was  not  maintainable,  but  from 
Mer  prudential  reasons;  and  therefore  that 
■otbing  should  be  concluded  from  the  waving 
of  that  prosecution.  What  the  chief  of  those 
finSfliential  reasons  was  be  altudies  to  in  Ibe  same 
passage,  namely,  to  a? ofd  the  danger  of  deter- 
ring witnesses  from  giving  evidence  upon  ca- 
mtal  prosecutions  if  it  must  be  at  the  peril  of 
their  own  lives.  With  respect  to  the  oflfence 
'  in  foro  conscientise,*  it  is  without  duubt  as 
aggravated  a  species  of  murder  as  any  that  «an 
W  ooatcetved."  East's  Pleas  of  the  CrowOi  c 
Ji»  S.  Mk 

To  the  above  passage,  Mr.  East  subjoins  the 
following  Note: 

V  «^  The  mnthoi  has  heard  lord  MaQa6eld  C.  J. 
Qiake  the  same  obaerv&tion ;"  [as  Mr.  Jastiee 
Biackatone]  "  and  say,  that  the  opinions  of 
several  of  the  judges  at  that  tiaie,  a^d  his  own, 
Weie  strongly  in  support  of  th^  indiOoiant." 

*  **To  treat  one  unkindly,  to  work  on  bis 
fkncf ,  and  to  impair  his  health  by  fear  and 
grief,  and  in  that  way  to  conduct  him  to  the 
grave,  is  not  that  mode  of  killing  (however 
wicked  and  depraved  it  may  be)  tliat  the  law 
lakes  cognizance  of.  'But,  on  the  other  hand, 
tf  injury  to  the  person  is  the  immcNliate,  direct, 
and  almost  inevirable  consequence  of  the  act 
tone,  it  will  constitute  murder,  though  there  be 
tfo  Mow  or  bodily  barm,  strictly  so  called, 
flowing  directly  from  the  hand  of  the  pri- 
soner. Wilfully  to  expose  a  sick  person,  or 
new  born  infant,  to  the  mdemency  of  the  wea- 
ther, or  to  do  any  act  which  places  another  in 
imminent  hazard,  and  death  follows,  amounts 
io  murder ;  in  which  class  may  he  reckoned 
Ihe  case  of  one  swearing  falsely  in  a  capital 
trial,  to  facts  that  produce  a  verdict  of  gnilty ; 
brovided  it  is  made  out,  that  it  was  such,  false 
jwearing  that  produced  the  verdict  of  guilty." 
Burnet's  Treatise  on  the  Criminal  Law  of  Scot- 
liuid,  chap.  1,  p.  7,  Note. 

^>  In  filglaad,  there^asalso,  by  the  ancient 
eomaMQ  law,.4Nie  SMcias  of  killing  lield  to  be 
flMuderi  mbiah  mgr  kt  Mi^na  at  tliia  ^i.m 


snffMed  tiiem  to  be  eonvictcd  (Death),  but  im» 
mediately  respited  jodgmeot ;  in  onler  that  the 
point  of  l«w  might  be  more  fully  considered 

'  ■  — " — ■ J ' 

there  hath  not  been  an  instance  wherem  it  baa 
been  hekl  to  be  murder  for  many  ages  past:  I 
mean  by  bearing  false  witness  against  another, 
with  an  express  premeditated  design  to  take  away 
his  life,  so  as  the  innocent  person  ne  condemned 
and  executed  (Mirror,  c  1,  s.  9.  Brit»  c.  &% 
Bracton,  1. 3,  c.  4.)  The  Gothic  laws  punished 
in  this  case  the  jud^,  the  witnesses,  and  the 
prosecutor ;  '  pecuiiari  pmni  judicem  puoiaotf 
peculiari  testes,  quorum  fides judicem  aeduxit^ 
pecuiiari  denique  et  mazimft  auctorem,  ut  ho- 
micidam.*  (Stiemh.  de  jure  Goth.  I.  S,  c.  3.) 
And,  among  the  Romans,  the  *  lex  Cornelia,  de 
sicariis,'  punished  the  false  witness  wilk  death, 
as  being  guilty  of  a  species  of  assassination. 
(Ff.  48,  &  1.)  And  there  is  nadoubt  but  this 
is  equally  murder  *  in  foro  consdentie'  as  kill- 
ing with  a  sword ;  though  the  modem  law  (to 
avoid  the  danger  of  deterring  witnesses  from 
giving  evidence  upon  capilad  prosecutions^  if  it 
must  be  at  the  peril  of  their  own  lives)  has  not 
yet  punished  it  as  such."  Blackst  Conuneia. 
book  4,  oh.  14»  vol  4,  p.  196.  AnUio  another 
place  (book  4,  chan.  ^^t  ^'  ^^>)  ^  ^f*»  "'  ^^ 
has  aomelio^  been  wisUed,  that  peiwy,'  at 
least  upon  capital  avci^saUons,'  where^  ano- 
therms  lite  baa  bean  or  flight  have  been  de- 
stroyed, was  also  rendered  capital,  upon  a  prio. 
ciple  of  reUliation ;  as  it  ia  universally  by  ih^ 
Uwe  of  France.  [Mootes<|.  Sp.  L.  b.  ^9»  chap. 
11.]  And  certainly  the  odiousneasof  the  crime 
speaks  strongly  in  favour  of  the  Freoch  law. 
But  it  is  to  be  considered,  that  there  they  ad- 
mit witneases  to  be  heard  only  on  the  aide  of 
the  jirosecatioB,  and  use  the  rack  to  eitoct  a 
confession  from  the  accused.  In  such  a  con* 
ftitution  therefore  it  is  oeoessary  to  throw  the 
drsad  of  capital  puoiehment  into  the  other 
si^ie,  io  order,  to  keep  in  aw^  the  witneases  for 
the  crown;  on  whom  akme  the  prisoaer'a  fate 
depends :  so  naturally  doea  one  cruel  law  bcgnst 

loiaii* 


B«t  corporal  and  pecuniary  piioii 
m^ikts,  exile  and  perpetual  infamy,  jare  m( 
auited  to  the  geniua  of  the  English  law ;  where 
the  fact  is  openly  discussed  between  witoesacc 
on  both  sides,  and  the  evidence  for  the  crown 
may  be  contradicted  and  disproved  by  those  of 
the  prisoner.  Where  indeed  the  death  of  an  inr 
nocent  person  has  actually  been  the  conae. 
quence  of  such  wilful  peijury,  it  falls  witkin 
the  guilt  of  deliberate  murder,  and  desertes  ma 
equal  punishment :  which  oor  antient  law  io 
fact  inflicted.  [Britton,  c.  5.]  But  the  mec^ 
attempt  to  destroy  life  by  other  meaoa  not  beiof 
capital,  there  is  no  reason  that  an  altenipt  bf 
peri  or  y  should  i  twnTh  less  that- this- -cnoBife 
should  in  all  judicial  cases  be  punished  with 
4eath.  For  to  naultiply  capiul  puniahmemp 
lessens  their  effect,  when  applied  to  crimen  of 
the  deepest  dye;  and,  detssUible  aa  peqary  i% 
it  is  not  by  any  aaeaos.to  be  compared  with 
some  otl»er  offences,  for  which  only  death  am 
be  ioftoted:  Mid  thercdoQi  it  feena  tin^g 
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upon  motion  In  arrest  of  judgment.*  But 
the  attorney-ffeneral  dectiDiD^  to  argfue  the 
point  of  law,  the  fvmmn  were  at  a  sabneqaant 
session  diacharged  of  that  indictment. 
<  <*Thisiproseoutian)l«iii8atisfied,dMMcfiroa9 
a  laudable  zeal  for  keepiag  the  fountains  of 
jcrttice  fjtofe-and  unjMlhHed.-aifda  just  tnriior* 
•ation  sgaiost  an  oflenoe  of  tliis  signal  enor- 
mi'ty: 

<«  It  mosi  ha  confessed,  ((hat there  are  atroi^ 
jMssages  in  our  ancient  writers,  which  greatly 

(except  iierhaps  in  the  instance  of  deliberate 
UMrAer  by  pei$ary)<very  Properly  piinisb6d4iy 
our  poeaant  law ;  ;w*hiob  nas  adopted  ilie  opi- 
fiian  of  Cicero  [de  leg.  %  V,]]  deriir«dirom  the  ' 
lawoTlhe-tweli^e  tables,  *  panunapssna  diviaai 
exilium ;  humana,  dedecus.* '' 

By  the  Commons'  iFonrtial  it  ffppears,ibat ' 

ob  November  17, 1692,  the  House  gave  leave 

to  bring  in  a  bill  that  perjury,  and  subornation 

'[subordination  in  the  printed  journal]  of  per- 

|ury  in  capital  cases,  shall  he  f^ony  without 

in^  of  clergy. 

On  Decemb^5,:tbe1>ill  was  presented  and 
read  a  6rst  time,  and  on  the  19th,  20th,  and ' 
S9th  of  the  same  month,  and  the  3d  and  19th 
of  January,  different  orders  were  made  for  i 
leading  it  a  second  time,  but  I  find  not  any  fur- 1 
dier  mentifin  of  it. 

The  session  was  terminated  by  prorogation, 
OB  Marcb  14th  following. 

*  •  Foster's  Repdrts,  p.  181,  IdS.—"  There 
being  a  doubt,  whellMrihe  facts  proved  against 
them  arooanted  in  law  to  murder,  whioh  was 
to4ia7e  been  argued  before  the  judges,  if  the 
•ttaniey- general  had  not  declined  it.  It  is  a 
doubt  which  could  not  have  ariaennn  any  other 
country,  where  the  Roman  law  is  allowed  to 
teve  any  wipight ;  for  by  that  few  it  is  expvesily 
declared.  That  wimcases,  who  by  a  ialae  and 
«iialiciona  testimony  proeure  an  innooent  nan 
•a  be  capitaUv  coBdemnnd,  ahull  be  deemed 
guilty  of  murder.   *  Uuive  fUanm  ttttiraoniiim 

*  dola  oialo  dixerit,  quo  quis  publioo  judioia  mi 

*  capitalia  damnafenir,'  Dif^ti.  lib.  4^  Ait  B, 
|j."    ImmerEdkkm. 
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countensnce  a  prosecution  of  this  kind.    But 
those  writers  must  always  be  read  with  great  * 
caution  upon  the  sobjeot  of  homicide.  ^ 

'*  Bracton,  whom  the  writers  of  that  age  for 
the  moot  part  felloiw,  was  a  doolor  of  both  laws 
before  he  came  to  the  bench.  It  is  no  wonder 
therefore,  thatliwmg  beibre-liim  «o  tolerable 
system  of  the  £n^lisb  law,  then  in  its  infant 
state,  he  should  adopt  what  he  ibuo4  in  the 
books  of  the  civil  and  canon  Jscw,  whtdi  be  had 
read,  and  seeroetli  toliave  well  understood.* 

<*  ^ceeeding  writers  of  timt  age  refined 
upon  him,  and  in  their  loose  way  wrote  upon 
the  subject  rather  as  diviaea  «nd  moists  than 
aalawyev;  and  seem  to  have  considered  the 
offence  tneraly  in  the  Kght  tn  wbtch  it  might 
he  supposed  to  be  considered  in/orQ  ettU. 

'<  But  the  practice  of  many  affes  backwarda 
doth  <by  no  means  coimtananee  Abair  «(|iinion. 

"  And  during  all  the  violence  and  rage  of  the 
ptosaoftioii  agtic^  f>r.  Otftaa,  it  vtemetb  not 
to  have  entered  into  the  imagination  of  those 
coneerned  in  it.'or  Itf  theOonrt,  who  wonld  not 
haveapMcl Mm  if4bey  couM  haaa  tafanlMl^ 
full  blow  at  him,  Ah«t  the  offenuat^'  wdhiiAte 
was  cQiimelad  oauld  ^ave  been  se  4)hai|gad  m 
to  hav9  veacbed  hiaiife.  Thaufh  Che  iudgr 
ment  tbeypaasadHmtiim,  the  moetcrwsl,  4  W 
lieve,  that  ever  wsa  given  in  Waalmioattfr  haM 
in  case  of  a  misdemeanor,  might  probably  hare 
anded  in  hkdualh^^'t 

Htfan  waaidlMiin  .tbeoiUory,  bat  M^asM 
and  Berry  oonliauBd  in  Jlewgate  undenifaeir 
fommr  sealenoe  till  fob.  M,  1762.  siCian  Jiha 
BeffrT«died  JD  Newgate;  and  thefyear  fallaw«- 
ingli'Daiiieliprooared  hiaMolflo be  aenl  abroad 
for  lile  to  the  dodicn,  as  a  ffHditr  *ifa>mnn,  i 
take  it,  .died  in  Newgate  aMfaaa. 


•  8ae  Dig.  I.  M,  tit. «,  ad  L^fmnClaMifr. 
liam  de  ^icaciis :  1.  Q,  tit.  A,  ad  Legem  Ifui^ 
liam.  And  (he  writeis  .on  the  canoa  <law,  4i»W 
looted  b«^  JLiinwood,  1 1,  tH.  11.  V.  Jfe  A(v 
ddea.    jPonaer  Editiim.  t 

f  J8a»the4nooaedingaagainathim,ands«hal 
fell  4mm  AhaClaurt  at  the  4imeiQf:giW9  Ji>^ 
iiiant,i»  lal.  19,  fu  Ifilik 
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636.  The  Trial  of  William  Barnard,  at  the  Sessions-House  in  the 
Old-Bailey,  before  the  Right  Hon.  Sir  Charles  Asgill,  knt. 
Lord-Mayor  of  the  City  of  London,  Sir  Michael  Foster,  knt. 
one  of  the  Justices  of  the  King*s-Bench»  Sir  Sidney  Stafford 
Smythe,  knt.  one  of  the  Barons  bf  the  Exchequer,  Sir  William 
Moreton,  knt.  Recorder,  and  others  his  Majesty's  Justices  of 
Oyer  and  Terminer,  for  the  said  City,  and  County  of  Middle- 
sex, on  Wednesday  the  10th,  and  Thursday  the  1 1th  of  May^ 
on  the  Black  Act;  for  sending  a  Letter  in  a  fictitious  Name 
to  Charles  Duke  of  Marlborough,  demanding  a  genteel  Sup- 
port for  Life :  31  George  IL  a.  d.  1758. 


Middlesex  Jury. 
Willinn  Spinnage,        Benjimm  LMter^ 


Edward  Barlow, 
John  Chilton, 
Edward  Tiimeri 
John  Mills, 
Benjamin  Bailey, 


Fi^ncis  Phillips, 
Simon  Pawson, 
Richard  Airey, 
John  iMgg, 
John  Tamer. 


AViLLf  AM  BARNARD,  late  of  the  parish 
of  St.  James's,  within  the  city  and  liberty 
of  Westminster,  in  the  county  of  Middle- 
sex, yeoman,  was  indicted,  for  that  he  being 
an  ill-disposed  person,  and  seeking  wicked 
gain,  and  little  regarding  the  laws  and  sta- 
tutes of  this  kingdom,  or  the  pains  and  penal- 
ties therein  contained,  after  the  1st  day  of 
June  in  the  year  of  our  Lord  1T93,  to  wit,  on 
th^  3d  day  of  l>ecember,  in  the  8 1st  year  of 
the  reign  of  our  sovereign  lord  George  the 
second,  king  of  Great  Britain,  &c.  1758,  with 
force  and- arms,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  knowingly,  unlawfully, 
wickedly,  and  feloniously,  did  send  a  oertaia 
letter  in  writing,  with  a  fictitious  name,  to 
,wit,  with  the  fl&tious  name  of  Felton  thereto 
signed  and  subscribed,  to.  the  most  noble 
Charles  duke  of  Mariborough,  and  directed  i 
to  the  said  duke,  by  the  title  and  description 
of  his  grace  the  duke  of  Mariborough,  de- 
manding therein  a  certain  Taluable  thing,  to 
wit,  agenteel  support  for  the  life  of  him  the 
said  liVilliam  Barnard,  againsithe  form  of  the 
statute  in  such  case  made  and  provided,  to 
the  evil  example  of  all  others  in  the  like  case 
offending,  and  against  the  peace  of  our  said 
tord  the  lung,  his  crown  and  dignity.' 

After  Mr.  Mbart  bad  opened  the  indictment, 

Mr.  Serjeant  Davy  spoke  as  follows : 

May  it  please  your  lordships,  and  yon  gen- 

llemenofthejury;  m 

I  am  counsel  in  this  cause'  for  the  prosecution 

'  ist  the  prisoner  at  the  bar,  who  sUnds  in- 

I  on  an  act  of  parliament  made  in  the  ninth 

year  of  bislate  majesty,  very  well  known  by  the 


against 
dieted  < 


nameof  the  Black  Act.  That  act  of  pariiamcDt» 
reciting  the  feveral  mischiefo,  and  constitntiug^ 
severalfebnies,  amongst  other  things,  enacts. 
That  if  any  person  shall  Icnowiugly  send  any 
letter,  without  any  name  subscribe  thereto,  or 
signed  with  a  fictitious  name,  demanding  mo- 
ney, veDtsoo,  or  other  valuable  thing  ;  every 
person  so  offending,  being  thereof  lawfully 
convicted,  shall  be  adjudged  guilty  offeloaj, 
and  shall  sufier  death  as  in  cases  of  fdooy, 
without  benefit  of  clergy. 

It  is  on  that  act  that  this  indictment  now 
comes  before  vou,  that  you  have  heard  rend* 
You  see  it  is  for  sending  a  letter ;  for  it  is  oo 
the  first  of  these  letters  that  the  present  indict« 
ment  is  founded  ;  the  others  are  sent  in  conae« 
quence  of  the  first,  and  explanatoiy  of  bis  in- 
teotions. 

1  will  open  to  you,  as  concisely  as  1  can,  the 
several  circumstances  we  have  in  evidence,  in 
order  to  aflect  the  prisoner  at  the  bar :  they  ore 
circumstances  of  tnat  nature,  corresponding  oo 
exactly  with  the  prisoner's  case,  aflectiog  nim 
so  very  minutely,  that  the  several  droona- 
siances  do  infer,  1  had  almost  said  an  impnosi 
bility  of  his  innocence:  you  will  €nd  they  ^o^ 
tally  so  exactly,'  they  are  so  particolariy  rrio- 
tive  to  him,  that'  it  will  be  ofieriog  vioIcbco 
to  every  rule  of  reason,  not  to  find  bim 
guilty. 

Gentlemen,  on  the  S9th  of  November,  st 
letter  was  found  under  the  door  of  the  Ord* 
nance-office,  directed  to  his  grace  the  duke  oC 
Marlborough:  upon  opening  this  letter,  wbidi 
was  wrote  in  imitation  of  print-hand,  bcariaif 
date  that  day  the  S9th  of  November,  it  will  be 
necessary,  for  the  sake  of  the  following  drcnm. 
stances,  to  desire  your  attention  to  tM  severaJ 
parts.    These  are  the  words ; 

<•  To  his  Grau  the  Duke  of  Marlhorwgk. 

**  drjviiti  Novemher. 
<<  My  lord;  as  ceremony  is  an  idle  thingp 
upon  most  occasioDS,  mora  especially  to  per- 
sons in  my  state  of  mind|  1  shall  proceed  ion* 
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mediately  to  acqnftint  yon  with  the  moti?e  and 
end  ofaddressiog  this  epistle  to  you,  which  is 
equally  interestio)^  to  us  both.  Yoo  are  to 
know  then,  that  my  present  situation  in  life  is 
aucb,  that  I  shnnid  prefer  annihilation  to  a  con- 
tinuance in  it :  des|>erate  diseases  require  des- 
perateremedies ;  and  yoo  are  the  man  f  have 
pitched  upon,  either  to  make  me,  or  to  unmake 
yourself.  As  1  never  had  the  honour  to  live 
among  the  great,  the  tenor  of  ray  proposals 
will  not  lie  very  courtly  ;  but  let  that  be  an 
argument  to  enforce  the  belieT  of  what  I  am 
now  going  to  write.  It  has  employed  ray 
invention,  for  some  time,  to  find  out  a  method 
to  dt!ttn)y  another,  without  exposing  ray  own 
lile;  that  I  have  aecompHshen,  and  defy  the 
taw.  Now  for  the  application  of  it.  I  am 
desperate,  and  must  be  provided  for:  yon  have 
it  in  yoor  power,  it  is  my  business  to  make  it 
yourindination,  to  serve  me ;  which  you  must 
determine  to  comply  with,  by  procunng  me  a 
genteel  support  for  my  life ;  or  your  own  will 
be  at  a  period  before  this  sessions  of  parliament 
is  over.  I  have  more  motives  than  one  for  sing- 
fing  yoo  out  first,  upon  this  occasion  ;  and  I 
gtre  vou  tbts  fair  warning,  because  the  means 
i  shall  make  use  of  are  too  fatal  to  be  eluded 
|)y  the  power  of  physic.  If  you  think  this  of 
any  coosequenoe,  you  will  not  fail  to  me^t  the 
author  on  Sunday  next,  at  ten  in  the  morning, 
or  on  Monday,  (if  the  weather  should  be  rai^y 
on  Sunday)  near  the  first  tree  beyond  the  stile 
ia  Hyde-|«ark,  in  the  foot- walk  to  Kensing- 
ton: secrecy  and  compliance  may  preserve: 
you  from  a  double  danger  of  this  sort ;  as 
there  is  a  certain  part  of  the  world,  where  your 
death  has  more  than  been  wished  for,  upon 
other  mottres.  I  know  the  world  too  well,  to 
trust  this  secret  in  any  lireast  but  my  own.  A 
few  days  determme  me  yoar  friend  or  enemy. 

«  Felton." 

<<  You  will  apfsehend  that  I  nMio  yoa 
shoald  be  atooe;  and  depend  open  it,  that  a 
disQDvevy  of  aoy  artifioe  io  thia  affair  will  be 
fatal  to  yoii :  my  safety  ia  insured  by  my  si- 
loice;  for  ceafessioB  only  can  coodemn  me." 

This  letter  containing  every  thing  that  is 
dreadful,  that  might  raise  apprehensions  of 
terror,  snbscribed  by  a  name  which  is  pain  All 
to  almost  every  ear— the  name  Felton !  That 
was  the  name  of  the  assassin  that  stabbed  the 
doke  of  Bockingbam  at  Portsmouth. 

My  lord  duke,  not  intimidated  by  the  letter, 
fhongh  greatly  surprized  at  it,  and  willing  to 
find  out  the  author,  was  not  afiraid  to  endeavour 
to  apprehend  him ;  he  went  alone  to  the  spot, 
and  at  the  time  appointed ;  however,  there  was 
iome  attendant  on  hia  grace  at  a  distance,  In 
order  to  observe  what  ptused  on  the  occasion. 
My  lord  doke  had  been  there  some  time  on 
honiliack,  and  aa  much  nndressed  as  a  man  of 
his  qoality  is.  tte  had  pistols  befoiv  him  ;  he 
had  been  there  aome  time,  and  saw  nobody  at 
all  at  that  particular  place.  After  waiting  some 
considerable  time,  be  was  returning,  and  ob* 
served  a  penoa  cotne  to  the  particular  spot  just 
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by  the  tree  beyond  the  stile  hi  Hyde  Park,  1^ 
the  foot^walk  to  Kensington :  that  person  held 
a  handkerchief  to  bis  mouth  in  a  seeming  dis- 
consolate manner,  looking  into  the  water,  and 
stood  still  a  very  considerable  while.  Upon  hia 
grace  seeing  this,  that  the  man  was  not  pursuing 
any  way,  the  duke  had  no  doubt  in  his  own 
mind,  but  that  this  man  (be  he  who  he  wou1()) 
must  be  the  person  who  had  sent  him  this  letter. 
The  man  sauntering  just  at  the  place,  tlie  dukp 
rode  up  to  the  spot,  ezpectiog  the  person  would 
sneak  to  him :  nis  grrace  asked  the  man,  Whe* 
tiier  he  wanted  to  speak  to  him  ?  He  said,  No. 
>*Sir,  said  the  duke,  do  you  know  me  ?  I  aip 
the  duke  of  Marlborou&^h ;  telling  you  that,  per- 
haps yoo  have  soroeUiin^  to  aay  to  me.---^q, 
my  lord. — No  notice  being  taken,  the  duka 
came  away. 

Gentlemen,  you  see^  this  was  an  appointment 
on  a  Sunday  to  meet  at  a  place  where  sever^ 
people  might  be  sunposed  lo  be  walking.  Wh^ 
was  the  view  of  that  person  may  be  seen  1^ 
and  bye.  The  author  of  this  letter  speaks  of  hjs 
being  exceedingly  guarded  against  the  possibi- 
lity of  a  detection;  he  boasts  of  the  care  anjl 
caution  he  had  used  for  that  purpose, — ^lie  defi^ 
the  law, — nothing  but  eonfession  eoold  con- 
demn him, — bis  safety  was  insured  by  bis  si- 
lence,— he  knew  the  world  too  will,  to  trust 
this  secret  in  aiiv  breast  but  bis  own.  , 

A  few  days  after,  in  the  same  week,  the  duka 
received  a  second  letter.  This  also  was  put 
under  the  door  of  the  Office  of  Ordnance,  an^ 
was  also  wrote  in  imitation  of  a  printphand:  but 
the  directions  of  both  the  letters  are  not;  tbeas 
will  be  occasion  to  take  notice  of  that  circum* 
stance  by  and  bye.  The  second  letter  is  ip 
these  words : 

^Tohii  Grace  the  Dmke  af  Marl^amigk. 

»•  My  kMPd ;  You  receive  this  as  an  acknow- 
ledgment of  your  punctuality  as  to  the  time  antl 
plaee  of  miSetittg  on  Sunday  last,  though  it  wa|i 
owing  to  yoa  that  it  answered  no  purpose. 
The  pageantry  of  being  armed,  and  the  ensign 
of  your  order,  were  useless,  and  too  conspidu- 
ens :  yon  needed  no  attendant;  the  place  was 
not  caleulated  fsv  mischief,  nor  was  any  in- 
tended. If  yon  walk  in  the  west  isle  of  (Test- 
minster  Abbey,  towards  eleven  o'ckick  on  8un« 
day.  next,  your  sagacity  wHI  point  out  the  per* 
•on,  whom  you  will  addresa  by  aaking  h 
company  to  take  a  tnrn  or  two  with  you.  Yoii 
will  not  fail,  on  inquiry,  to  be  acquainted  wit^ 
the  name  and  plaee  of  abode ;  according  ta 
which  direetimw  you  will  please  to  send  two  or 
three fanndred  pound  banknotes  the  next  dajr 
by  the  penny  post.  Exert  not  yonr  curioaitjr 
too  early :  it  is  in  your  power  to  make  wof 
grateful  on  certain  terms.  I  have  friends  who 
are  fiilthfbl ;  hut  they  do  not  bark  before  they 
bite.    Iam,&c.&;c,  F.** 

Gentlemen,,  yon  see,  the  wi^iter  of  the  second 
letter  speaks  ot  beioff  himself  ia  the  Park,  or 
at  least  of  knowing  that  the  duke  was  there,  at 
the  time  and  place  appointed :  and  tberelbra 
this  was  a  farther  drcainstance  to  convince  the 
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d«ke,  tbftt  Um  periOD,  whom  he  had  feen  the 
Sunday  before  m  Hyde  Park,  and  apokfc  to, 
was  fbe  writer  of  the  second  letter.  Von  see 
It  speaks  of  the  dake*s  punctuality  as  to  the 
time  and  place  of  meeting,  the  particular  dress 
his  grace  was  in,  and  assigns  that  as  the  reason 
of  not  speaking  to  him  the  Sunday  before :  so 
yon  see,  gentlemen,  that  circumstance,  which 
was  a  littte  unaccountable  of  itself,  of  the  duke*s 
not  beinff  owned  by  the  person  whom  he  had 
fteen  the  Sunday  before,  n  by  this  second  letter 
mcoounted  for ;— ^*  The  pageantry  of  being 
armed,  and  the  ensign  of  bis  order.  He  hs3 
then  only  a  star  on,  and  that  perhaps  an  old 
one,  so  as  not  to  be  conspicuous :  so  that  this 
ncconnts  for  the  person's  not  speaking  to  the 
duke  in  Hyde  Park.  There  can  be  no  doubt 
at  all,  but  that  the  writer  of  the  second  was  the 
writer  of  the  first  letter. 

The  consequence  then  of  this  second  ap- 
jMitttment  to  meet  the  writer  of  the  letters  in  the 
west  isle  of  Westmiiister*abbey»  yoa  will  ob- 
■enre  public  plaoes  were  appomted,  and  at  pub- 
lie  times ;  the  first  in  Hyde-park,  the  second 
In  praver-time  al  Westmmster-abbey,  where 
the  duke  was  <<  by  bb  sagacity  to  point  out  the 
persoQ*'-^he  writer  of  this  letter.    The  duke 
accordingly  went  to  Westminster-abbey,  to  the 
west- isle  (though  indeed,  properiy  speakmg,. 
we  dont  know  which  to  call  the  west  isle, 
the  church  standmg  east  and  west).  'His  grace 
went  to  the  western-most  part  of  the  Abbey, 
and  obsenred  nobody  lurking  or  standing  in  cir- 
eumstanoes  suspicious:  after  a  Kttle  bme,  his 
grace  was  surprised  to  see  that  the  same  per- 
son, whom  he  had  seen  the  Sunday  before  ex- 
•ctlv  at  the  spot  in  Hyde-park,  appeared  just 
in  this  plaoe  at  the  west  end  of  Westminster- 
abbey  $  but  he  was  surprised  the  more,  that 
this  person  did  not  speak  to  him.    Perhaps  his 
moehad  not  then  oonsiderad  the  tenor  of  this 
letter;  for  it  was  not  to  be  expected,  that  the 
writer  would  address  the  duke,  but  rather  lefera 
40  the  duke's  sagacity :— •«  Your  sagadly  will 
^nt  out  the  person,^'  it  then  directs,  ^*  whom 
you  will  address  by  askmg  his  company  to  take 
^  turn  w  two  with  you.'^  His  grace  perhaps 
•lUd  not  consider  this  exactly ;  but  waiting  some 
^me  for  the  person  to  speax  to  htm,  and  finding 
be  did  not,  bis  grace  asked  him,  ««  Sir,  ha?e 
you  any  thing  to  say  to  me  ?"  No,  my  lord.-- 
«•  Have  you  nothing  at  all  to  say  to  me  f "  No. 
,•— *<  Have  you  nothing  at  all  to  say  to  meP'> 
1^0,  .he  iiad  nothing  to  aay  to  him.     Now  I 
should  hsTe  mentioned  to  you,  when  this  per- 
son came  into  the  Abbey,  another  person  came 
lu  with  him,  who  seemed  by  bis  appearance  to 
be  a  substantial  tradesman,  a  good  aort  of  man. 
These  two  persons,  after  stopping  and  looking 
-mbout  at  the  monuments  near  the  west  gate  of 
the  Abbey,  the  duke  being  sow  one  or  them 
was  the  same  man  he  had  seen  before  in  Hyde- 
Park,  his  grace  thought  proper  to  go  end  stand 
by  them,  to  fee  if  that  person  would  speak  to 
him.    Seeing  the  duke  took  no  notice  of  him, 
they  both  went  towards  the  choir;  the  stranger 
went  into  the  choir,  and  the  man  that  his  grace 
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had  seen  in  the  Park,  came  back  again  (lesTin^ 
his  friend  there)  to  the  spot  where  the  dub 
was.  The  duke  then  asked  him,  Whether  ha 
had  any  thing  to  say  to  him?  No,  he  bad  no« 
thing  at  all  to  say  to  him.  No,  he  had  nothing 
at  all  to  say.  Then  the  duke  walked  a  littls 
on  the  other  aide  of  the  isle,  to  see  whether 
the  man  would  follow  him,  or  had  a  mind  to 
speak  to  him  at  another  spot.  He  obsenred  the 
man  looked  eageriy  at  nim ;  may-be  it  may- 
be understood,  be  expected  the  duke's  **  sagm- 
city  would  point  out  the  man."  Howercr,  tbc 
duke  did  not  do  what  the  letter  required,  that 
is,  Ask  him  to  take  a  turn  with  him. 

At  this  second  time  there  was  somebody  that 
was  with  the  duke  (when  I  say  with  him,  I 
don't  mean  dose  to  him,  butVniear  enough,  so 
as  to  take  notice  what  passeu,  in  ocder  to  ap* 
prebend  the  person,  so  as  to  put  it  beyond  nil 
doubt  that  he  was  the  author  of  those  letters. 
The  duke,  and  this  attendant  of  his,  went  o«t 
at  the  west  door  of  the  Abbey,in  order  to  go  Id 
his  coach.     Now  you  will  mid  by-and-b?e,  in 
thg  next  letter,  that  the  writer  of  these  fetters 
took  notice  of  this  attendant,  but  was  under  m 
apprehension  of  being  watched  by  any  body 
else ;  and  that  will  account  for  those  orcom- 
stances  I  am  going  to  mention :  as  soon,  aa  the 
duke  went  out  of  the  Abbey,  that  man,  whoaa 
the  dnk»  had  seen  at  both  these  phuses,  watch- 
ed the  duke  out  of  the  Abbey,  and  as  soon  as 
his  grace  had  passed  the  door  of  the  Abbey, 
he  went  up,  hid  himself  in  a  comer,  concealed 
fifom  a  possibility  of  being  seen  by  his  graee 
in  case  be  bed  looked  back,  and  so  watched 
him  into  hia  coach.     It  may  be  asked.  Why 
his  grace,  upon  having  such  clear  con? icticm  ia 
his  mind,  that  that  perwn  must  be  the  writer 
of  both  the  letters,  did  not  apprehend  himf 
his  grace  will  tell  you,  be  did  not  think  hioa- 
self  lustifiedm  so  doing;  he  could  not  rec«m. 
die  It  to  his  own  mind  to  take  up  a  man,  whera 
there  was  a  possibility  of  bis  innocence. 

Gentlemen,  s  few  days  after  this,  came  a 
third  letter  to  the  duke,  wrapped  up  in  a  very 
small  compass,  and  direclsd  to  his  grace  the 
duke  of  Marlborough  at  bis  bouse.  Yoa  will 
see,  by  comparing  the  direotbn,  that  thia  third 
letter  was  wrote  by  the  writer  of  the  first  letter : 
it  begins,  <<  My  ford,  1  am  fiiUv  conrinced  you 
had  a  companion  on  Sunday.'*  So  far  itisproved, 
that  the  writer  of  these  letters  was  in  the  Park  on 
the  first  Sunday,  and  saw  the  duke  there  ;  and 
was  in  the  Abbey  on  the  second  Sunday,  and 
saw  the  duke  there ;  and  that  it  was  the  same 
man  that  the  duke  saw  at  both  these  tinaes,-— 
«*  I  interpret  it  as  owing  to  the  weaknens  of 
human  nature:  but  swob  proceeding  is  Air 
ftt)m  being  ingenuous,  and  may  produce  bad 
effects,  whilst  it  is  impossible  to  snawer  tba 
end  proposed."— Guarded  through  alL  ^  Yoa 
will  see  mn  affain  soon,  as  it  were  by  accidcQt. 
and  may  easily  find  where  1  go  to;  in  con* 
sequence  of  wliich,  by  bdng  sent  to,  1  sliall 
wait  on  your  grace,  but  expect  to  be  quite  alooe^ 
and  converse  in  whispers.  You  will  likewise 
gifeyour  bottoor,  upon  meetingi  that  oq  pact 
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•r  tte  ooBVcnatimi  shall  trftiii»it«.'*---So  that 
you  we,  u  Im  was  gaarded  befort,  be  was  de- 
Mrmiiiad  to  make  it  impossible  to  be  disco? ered : 
if  they  were  to  eooTerse  in  whispers,  and  to  be 
quite  alene,  it  was  impossible  for  other  e? idoDoe 
to  rise  up  against  btOK^**  These  and  theformer 
larntis  complied  with,  insure  your  safety  ;  my 
il^enge,  in  ease  of  non-compliance,  (or  any 
aeheme  to  expose  me)  will  be  slower,  but  not 
lev  sure,  and  strong  susptciott  the  ntmoet  that 
can  possibly  ensue  upon  it."— Yon  see,  how 
aHliil  he  had  contrived  it :  he  was  determined 
that  nothing  more  than  strong  suspicion  should 
ever  be  in  evidence  against  him—*'  While  the 
chances  will  be  tenfbid  agamst  you.  You  will 
possibly  be  in  doubt  afker  the  meeting,  but  it  is 
oaite  neeesmry  the  outside  should  be  a  mask  of 
Om  in.  The  fiimily  of  the  Bloods  is  not  ex- 
tinet,  though  they  are  not  in  my  scheme.'*— « 
The  word  Bloods  is  in  capital  letters.  Thai 
is  a  drsadfnl  name !  As  Felton  was  the  villain 
who  asssssinated  the  duke  of  Buckingham,  so 
this  is  the  name  of  the  fellow  who  seised  the 
duke  of  Ormond,  and  was  going  to  carry  him 
to  Tyburn  to  execute  him,  and  also  who  stole 
the  crown  out  of  the  Tower  of  London. 

•  Yon  see,  gentlemen,  by  this  third  letter,  that 
Ae  duke  was  to  expect  to  hear  aomethiog  far- 
ther from  the  writer  of  these  letters.  It  con- 
tams  no  appointment,  but  leads  the  duke  to  ex- 
pect he  shall  see  the  writer  agam  as  by  acci- 
dent, and  was  to  observe  where  he  shpuM  go  to, 
that  the  duke  might  know  whefe  to  send  for 
him  ;  and  that  he  would  come  in  conseqoenoe 
of  hnng  sent  for ;  hot  when  be  came  to  the 
duke  the  terms  were,  to  be  a  secret  conversa- 
tion, not  in  the  presence  of  a  third  person, 
and  that  too  by  whispers,  and  the  duke  pro- 
B9>HDg«  npon  bis  honour,  that  no  part  of  it 
should  transpire,  without  which  he  was  not  led 
to  think  the  writer  shouhl  disclose  any  thing  at 
all.  The  first  letter  was  dated  and  received  the 
99th  of  November,  the  second  received  the 
next  week,  the  third  in  the  second  week  of  De- 
cember, and  the  last  was  some  time  In  April. 
The  dnke  waited,  expecting  to  hear  fiirtber ; 
bnt  heard  nothing  more  until  the  middle  of 
April.  About  the  14th  there  came  a  letter  to 
lui  grace,  wrote  in  a  mean  hand,  bnt  not  in 
isaitatton  of  a  print  hand,  as  the  others  were. 
These  are  the  words  of  the  fourtli  letter: 

*K  To  ki$  Graa  the  Duke  rf  Marlborough. 

<<  May  it  please  your  pace  $  I  have  reason 
to  believe,  that  the  son  of  one  Barnard,  a  sur- 
Tcyor  in  Abingdon-buildings,  Westminster,  is 
acquainted  with  some  secrete  that  nearly  con- 
cern yoor  safety :  his  father  is  now  out  of 
tovm,  whkh  wiU  give  you  an  opportunity  of 
questioning  him  more  privately.  It  would  be 
nielesi  to  yoor  grace,  as  well  as  dangerous  to 
me,  to  appear  more  publicly  in  this  aflbtr. — 
Your  nncere  fnend,  AnoNmous.'' 

**  He  frequently  goes  to  Storey's-  gate  ooffee- 
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t^e  SOB  ef  Mr.  Barnard,  accoriling  to  the  di- 
rections in  that  letter.    This  letter,  yop  wilt 
see,  bears  no  date  at  all ;   no  memorandum,  or 
any  thing  which  could  possibly  indicate  when 
the  letter  was  sent,  or  when  the  duke  received 
it.    The  duke,  when  Mr.  Barnard  came,  was 
sitting  in  his  room  ;  and  though  upon  opening 
the  door  of  the  outer  room  (which  was  at 
threescore  yands  disteoce  from  where  the  duke 
w|m),  yet  the  moment  Mr.  Barnard  entered  the 
room,  he  was  sure  that  was  the  man  he  had 
seen  both  in  the  Park  and  in  the  Abbey.  Though 
the  dnke  bad  no  doubt  In  his  own  mind  on  the 
former  dreumstances,  that  the  person  whom 
he  had  seen  before  was  the  writer  of  the  first 
letter,  now  he  wss  fully  oonvinoed  that  he  was 
the  writer  ef  all  theletlers.    The.duke  wss  de- 
termined theecheme  should  not  so  far  take  ef- 
fect, as  to  engage  himself  upon  his  honour, 
that  no  part  of  the  conversation  should  trans- 
pire ;  ir  so,  nothmg  could  have  prevailed  upon 
him  to  prosecute:  therefore  you  sre  not  to  ex- 
pect he  complied  with  a  conversation  in  whis* 
pars,  and  a  promise  on  the  duke's  part,  that  no 
part  of  the  conversation  should  transpire.  The 
third  letter  will  tell  you,  that  the  person  that 
entered  the  room  was  the  writer  of  all  these 
letters.    As  soon  as  he  came  into  the  room, 
the  duke  took  him  to  the  window,  and  asked 
him,  whether  he  wanted  to  speak  with  him  ? 
**  No,  my  lord."— No,  Sir !  I  have  received  a 
letter,  which  tells  me,  that  you  are  acquainted 
with  some  dreumstances  that  neari^f  concern 
my  safety-—"  Not  I,  my  lord.'^    This  is  very 
surprising.  Sir !  this  is  the  letter  ;  and  shewed 
him  the  last  letter.    Still  the  duke  had  not 
given  him  any  promise  at  all  of  not  exposing 
the  conversation.    "  Sir,  it  is  very  odd  tha 
yon  should  be  pdated  out  to  me,  to  acquaint 
me  wiUi  some  dreumstances  relating  to  my 
safety,  because  It  mentions  some  drcumstencea 
as  to  the  time,  the  place  where  you  are  to  be 
fbund,  yoor  father's  being  out  of  town,  and  the 
like."    The  prisoner  incautiously  said  imme- 
diately, '^  My  lord,  my  father  was  out  of  town 
at  that  time.^'-^"  At  what  time,  Sir  ?  The  letter 
bears  no  date,  nor  have  I  mentioned  to  yon  » 
syllable  when  I  received  it :    how  came  you 
to  know  when  I  lecdved  this  letter,  that  yea 
should  tdl  me,  your  fsther  was  not  in  town  at 
that  timef   You  speak  deariy,  aa  knowing 
when  I  raodved  this  letter ;  therefore  give  me 
leave  on  this  oocssion  to  tdl  you,  that  I  do  not 
only  suspect  you  know  of  this  letter,  but  that 

Ku  have  sent  to  me  some  other  letters  that  I 
vcMcdved  before:"  then  acquainting  him 
with  the  other  three  letters,  his  grace  observbg. 
upon  them,  that  at  was  very  odd  and  strange, 
that  Uie  letters  corresponded  so  certainly  and 
decinvely  on  him,  he  bdng  always  A  the 
placea  at  the  times  appointed,  and  that  be  bang 
the  person  named  in  the  fourth  letter  too,  ana 
that  he  knew  the  time  of  the  duke's  receiving 
that  letter,  the  dnke  put  it  upon  him,  *'  Sir,  1 
am  aurprisEed  at  the  writer  of  this  letter;  one 
should  suppose  from  the  style,  and  ito  bdng 
grammatieally  inetei  that  the  person  whe 


mi 


SI  6E0BGS  IL 


Tri^qf  frUliam  Barnard, 


girac 
aak€ 


wrote  it,  had  bad  some  share  of  c^vottioa  ;  at 
least  I  am  surprized  that  a  maa  tliat  has  had 
any  education  at  all,  can  desbead  to  such  a 
meaos  of  ^tting  money.''  "  My  lord,  your 
grace  need  not  he  surprized  at  that ;  a  man 
may  be  learned,  and  very  poor."  Very  Ibnd 
was  be  of  softening  things.  <<  My  lord,  you 
need  not  be  affrighted :  I  dare  say  the  writer  of 
thiese  letters  is  a  very  madman.'^  Why  !  you 
are  very  much  concerned  to  apologize  for  tb^ 
writer  hereof,  said  the  duke.  Picking  out  this 
circumstance.  The  man  does  not  know  me,  be 
expresses  his  ?ery  great  surprize  at  my  appear  • 
ing  in  the  Park  with  the  ensign  of  my  order, 
and  my  bein^  armed — as  incautious  as  he  bad 
been  before,  he  is  incautious  upon  that  too,  and 
said,  **  Indeed  I  was  surprized  to  see  your 
Tace  armed."  <«  Was  you  so,"  said  the 
uke  ?  "  Was  vou  surprized  to  see  me  armed  ? 
Can  any  man  dpubt  a  moment  who  wrote,  these 
letters?  But,  bowe? er,  ftlr.  Barnard,  as  you 
msist  upon  it,  and  declare  so  solemnly  your  in* 
iiocence^  I  will  not  so  far  invade  the  laws  of 
hospitahtv,  whatever  crime  yavt  have  done." 
(He  would  not  for  the  world  apprehend  a  man 
in  bis  own  house  whom  be  had  s^t  for ;  be 
letbim  go  safe  homea|g;ain;  it  was  for  that 
reason  be  would  not  give  bia  promise  not  to 
reveal  the  conversation  ;  but  in  regard  to  the 
public  be  was  determined  to  prosecute.)  The 
duke  said  to  him, "  Sir,  If  you  ai«  not  the 
writer  of  these  papers,  it  much  becomes  you  to 
find  out  who  is;  for  your  name  is  particularly 
mentioned  in  this  last  letter;  either  you  are 
the  writer,  or  allow  me  to  say,  somebody  else 
owes  you  very  ill-will  that  was  the  writer  of 
them.  I  am  relying  merely  on  the  terms  of 
tKe  last  letter,  wherein  he  was  to  inform  his 
grace  of  some  secrets  that  nearly  concern  bis 
safety  :  what  was  the  answer  that  the  prisoner 
made?  Firet,  what  would  have  been  the 
answer  ?  Must  not  a  man  be  struck  with  asto- 
nishment, to  bear  he  was  one  that  was  to  in- 
form  his  grace  of  things  that  nearly  concerned 

V?  f^?'  *?  °*"^^*  **•  ^«  "^^^^^  ^  his  own 
We  ?  What  became  him,  as  baying  a  regard  to 
his  own  repotaUon  and  safety  ?  To  determine, 
as  far  as  10  his  power,  to  find  out  the  writer  • 
nay  to  have  ^iten  the  duke  assuranoe  that  be 
J^ould  do  It :  instead  of  that,  what  was  his  be- 
haviour?  A  smile  of  contempt-*-aa  unman- 
nerly laugh  in  the  dukeV  face,  as  if  it  did  not 
concern  him  at  all. 

Genaemen,  I  should  think  that  to  this  there 
<*n  hardly  be  a  circumstance  added  more 
Clearly  to  convince  any  man  ali?e  of  the  cir- 
cuimstonces  of  this  man's  being  the  author  of 
these  liters;  but  you  will  find  afterwards  the 
prisoner  (for  what  reason  let  him  tell  if  he  can) 
told  his  grace,  he  had  desired  his  compaaioa 

^^  Z^  ''iiJi  ***«»  i°  Westminster-AbCTto 
leave  him :  Why  ?  «  Because  bo  thought  the 
duke  wanted  to  tell  him  of  some  place  he  had 

whom  be  had  never  seen  before  he  saw  him 
w  the  Park,,  how  cgnU  ho  oipect  tbAf  Thit 
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was  bia  ankward  re^MNi  for  iititiriirfl[  hit  mm^ 
paoion  to  leave  him. 

I  beg  paMon,  if  I  have  omitted  aojr  tbkig  ;» 
these  are  the  ciccumstances  that  bavo  ooaagndt 
to  me  on  this  occasion;  they  are  so  stnogaiid' 
neeessarv  in  the  proof  of  the  prisonac'a.^Hht 
that  I  will  venture  to  say,  it  is  much  moffOsatis>* 
fiLCtory  to  an  indifferent  person*  than  poakica 
testimony— the  posithna  teatimony  of  amy  aMa» 
as  ooea  are  liable  to  miatake^^  as  a  mmMke  im 
time,  a  mistake  in  persons^  will  exceedingly 
▼ary  the  case;  but  radety  of  circamaUi^oei.. 
which  tally  in  their  own  aatave,  cannot  lie  or 
deceive* 

This  prosecution  is  commenced  meraly  fev 
the  sake  of  justice ;  1  am  instructed  to-  say; 
from  his  graoe,  it  is  perfectly  ladiffMoat  t», 
him  what  will  be  the  lasuo  of  this  toial.^  k* 
thought  it  hiaduty  to  cooBie  here,  and  leave* 
it  to  his  country  to  determine  aa*  thoy  ahali 
think  proper. 

The  Duke  of  Marlborough  sworn. 

D.  of  Marlborough.  I  received,  this  letter 
from  an  unknown  hand,  dated  the  ^tk  of  No* 
Tember,  and  direoted  to  aae,  ap|NMnting  mo  t» 
meetthe  writer  on  a  ceitau  spot  in  liym-Buk. 

The  first  Letter  read: 

To  hi$  Grace  tke  Duke  of  Mhrlborougk. 

[With  care  and  speed.] 
'*  My  lord  ;  xjnfiUi  November. 

<*  As  ceremony  is  an  idle  thing  upoOi  meat 
occasions,  more  especially  to  persons  in  my 
state  of  mind,  I  shali  prooeed  miaaediately  te 
acquaint  voa  with  the  motive  and  end  of  a4* 
dressing  this,  epistle  to  you,  which  is  efiialljr, 
interesting  to  us  both.  You  are  to  know,  the»^ 
that  my  present  sitnatioa  in  life  is  such,  tbai  I 
should  prefer  annihibtion  to  a  continuaooa  ia 
it:  desperate  diseasea  re|uire  desperate  reme- 
dies; and  you  are  the  man  1  nave  pitched 
upon,  either  to  make  me,  or  to  unmake  jmnitw 
self.  As  1  never  had  the  honour  to  live  among: 
the  great,  tbe  tenor  of  my  propeaals  wili  net  be 
very  Courtly;  but  let  that  be  an  aigumeoft  ta 
enlorea  tbe  belief  of  what  I  am  now  gping  ta 
wvite.  It  has  employed  my  invention  for  aenae 
tiiae  ti>  find  out  a  method  to  destroy,  another^ 
without  exposing  my  own  lifo;  that  I  have  «<k 
complished,  and  defy  tbe  |^w.  Now  for  the 
appHci^n  of  it.  I  em  daa^erale,  and  most 
be  provided  for :  you  have  it  in  year  power, 
it  is  my  businees  to  make  it  your  ioclinatioo,. 
to  serve  me;  which  you  must  determine  to 
comply  with,  by  procurbg  roe  a  genteel  aap- 
port  for  my  life ;  or  your  own  will  be  at  a  pie- 
riod  before  this  sessions  of  parliament  is  over. 
I  have  more  motives  than  one  for  siogliug  you 
out  first  upon  thia  occasion ;  and  I  give  you 
this  fair  warning,  because  tbe  means  I  shall 
make  use  of  are  too  fatal  to  be  eluded  by  tli« 
power  of  phy^c.  if  you  think  this  of  any 
consequence,  you  will  not  fail  to  meet  tbean- 
thor  on  Sunday  next,  at  ten  in  the  mocniBg^,  or 
oitMMdtyOClhfliifli^tef  AmUI  hoiiaH^  wa 
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lJ>d«»Farli»  in.  tb«  fooi^wtlk  to  KenoiogtiMi : 
iMKOj^  mmI  oonpluMMe  iD«y  prONTM  yon 
from  a  double  dawer  of'  this/sof  t?;  at  thera  i» 
a.oertain  part  of  tba  vPiirU,  ipbow  yaor  daalb 
baft  aon  teo  been^  wished  IW,  apoo  ather 
iiio4iv€8»  iknoi*  tbeworidto^  wel^  it  trait 
tbit  asorel  id  any  breaat  but  my  owa.  A  feW' 
daya  dattHMM  ne  yact  rrieod'ar  aneny. 

<«  FfiUON." 

'*  Ton  will  apprehend'that  I  mean  yon  ahoold 
be  alone ;  and  Jepend  upon  it;  that  a  diacofery 
of  any  artifice  in  this  affair  wtif  be  fatal  to  jron : 
my'saibty  is  insnrod  by  my  sHence;  for  con- 
lonly 
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can  condemn  me.'* 


Q.  If  hat  did  your  grace  do  opon  the  receipt 
of  this  letter? 

Dnke  of  Marlhor<mgh.  I  went  to  the  place 
at  the  time  appointed.  It  wos  at  the  first  tree 
near  the  stile  in  Byde*Park,  in  the  way  to 
KensioKton,  at  the  end  of  the  Serpentine  water, 
betwixt  that 'water  and  a  little  pond.  1  was 
there  some*  time,  and  saw  nobody  stop  that  I 
ctnid  suspect  to  be  the  person ;  upon  which  I 
was  ^oing  away :  hot  as  I  came  to  H^de-Park 
csmer,  I  torned  my  horse,  and  saw  a  person 
slaod  Ibiterinff,  and  lookiojr  at  the  water  OTer 
the  brid^*  This  was,  I  belreTe,  within  twenty 
Tstds  ot  the  tree,  apd  this  induced'  me  to  go 
Mek  again,  f  rode  up  to  the  person  Tery 
gently,  and  passed  by  him  once  or  twice,  ez- 
pecting  him  to  speaK  to  me ;  he  did  not.  I 
mad^  him  a  bow,  and  asked  him,  if  he  had 
Mmctbiog  to  say  to  me  r  H^  said,  No,  1  don't 
know  you.  I  said,  I  am  the  dnke  of  Marl- 
borough ;  now  you  know  me,  I  imagine  yon 
hsfc  soDietbing  to  say  to  me.  He  said,  no^ 
I  ha?e  not.    Then  f  rode  away. 

Was  your  grace  armed  P— 1  had  pistols  be- 
fore me. 

Bad  your  grace  any  great  coat  on  f •— No,  I 
bad  not.    My  star  might  estily  be  seen. 

Does  yoor  grace  see  any  body  here  that  you 
■aw  there? — It  was  the  prisoner  at  the  bar. 

Had  your  grace  any  serrant  or  attendant 
^thyon? — I  had  no  servant  with  me^  there 
was  a  person,  a  friend  of  mine,  at  a  good  dis- 
teoce  in  the  Park.  '  A  day  or  two  afit^,  I  can- 
not be  sure  whether  it  was  the  njpLi  day,  or  the 
day  after  that,  1  receirad  a  second  letter. 

Coufuelfor  the  Prisoner.  I  am  nader  agrsat 
dtfficylijr,  whether  1  akaU  oljtct  againai  this 
ictter  betas  read  or  aol.  Yoor  kMdabip  seea 
the  first  ia  a  lettar  sent  to  the  duke  of  Mari* 
Dprougk,  dtBMUMUng  a  vary  vakiabla  thing, 
^^*  ft  gaatael  empioyaMnt  ior  Ufa.  This  is  to 
the  aaasa  aobia  daka^  nal  dmnnding^  thai  va^ 
luable  thing;  but  demanding  two  or  three 
^brea  handiiDd  pomds  in  haak  notoa  These 
daauada  ara  veiy  difbraat  and  dMliaat  fraoa. 
ooaaaothai^  sadliffiBraalaad  dialiaaMbatthey. 
ytas  to  Wta  ba  diftwat  fakmiaa.    My  loid, 

*PC^j**^<MM  MmV%  whoever  ibiaayafiaotv. 
—      .  I.       .J  -      ..    pfefcMiy;  aaacaa. 

^ia.iti 


aaaaaalingta*a  Mauy»  baavideBoa  to  aaolhar 
feloay— ~ 

bat  there  were  ioma  acknowWdgmeat  ia  thai, 
direetty  affecting  the  prisoner  al  the  bar ;  bull 
aaa  inclined  that*  the  whole  of  this  matter  sh^ 
comebefiNre  the  Conrl;  from  my  op iaioa  of  tha 
dafendaal's  inaoceace,  and  the  snbatantkd  merita 
of  bia  defeaca ;  and  I  thiak  myselC  very  happy 
thai  I  have  the  aaaistance  of  soeh  a  Coort*  who 
are  always  counsel  for  the  prisoner,  where  thaf 
life,  property,  and  abasaoter  of  a  aaan  k  at 
stake;  and  who^  under  these  cireBttistanoee». 
will  do  thai  wkieh  is  right,  adash  or  not  admit 
what  ia  not  proper  evidence.  I  don't  firmly 
object  ta  it ;  I  don^l  think  it  for  the  uHerest  of. 
my  ciient  to  anppreaa  il,  who  ia  ealM  upoa  to. 
aaawer  in  this  matlar ;  therefore  1  leava  tha- 
Ckmitto  do  as  they  thiak  proper. 

Cmuueljvr  Cr,  1  desire,  if  you  hare  ai^ 
objections,  to  make  them  now.    . 

Court,  The  use  made  of  thia  letter  ia  la 
support  the  evidence  of  the  first  letter,  let  tha 
conteata  ba  what  thay  wilL  Tha  osa  tbey 
make  of  it  is  to  shew,  that  the  prisoner  at  the 
bar  was  the  writer  or  sender  of  the  first  letter. 

The  second  Letter  read : 

To  hit  Grace  the  Duke  of  Mkrlborough. 

*'  My.  lord ;  yon  reoeive  this  aa  ai^  aekoowb* 
lerfflinaat  of  your  punctuality  as  ta  the  tim» 
aadpkioa  of  meeting  on  Sunday  last;  tbougb- 
iiwas  owing  tn  you  that  it  answered  ao  pur» 
The.pageantry  of  being  armed,  and  th» 
of  yoqr  order,  were  oaeleM,  and  tea^ 
conspioaona:  you  needed  no  attendant ;  th» 
plane  waa  not  calculated  Ibr  mischief^  nor  waa- 
any  intended.  If  you  walk  in  the  weatpisla  of 
Westmiuater-Abbey,  towards  elevea  o'clock  oa 
Sunday  next,  your  sasacity  will  point  out  tha » 
persoa,  whom  you  will  addresa  by  asking  h 
company  to  take  a  turn  or  two  with  yon.  Yoa> 
will  not  fail,  on  inquiry,  to  be  aoquaiotad'  with 
the  name  and  place  of  abode,  according  to 
which  direetiooa  yon  will  please  to  send  two 
or  three  Jiundred  pound  Bank  notes  tha  oex^ 
day  by  the  penn^-post.  Exert  net  your  gin- 
riosity  too  early :  it  is  in  your  power  to  make 
me  grateful  on  certain  terms.  I  have  fKenda 
who  are  faithful;  but  they  do  not  bark  before 
they  bite.    I  am,  &c.  &c.  F." 

What  did  your  grace  do  upon  the  receipt  of 
this  second  iMter?  . 

D.  of  Marlborough,  I  went  to  Westminster- 
Abbey  at  the  time  the  letter  appointed.  1  had 
been  walking  there  about  five  or  six  minuter 
before  Tsaw  any  body  that  I  suspected;  then 
1  saw  the  person  I  bad  seen  befbre  in  Hvde* 
Park,  and  another  person  who  seemed  to  be  a 
good-looking  man,  a  substantial  tradesman: 
they  eame  m  and  looked  on  the  monuments^ 
I'  knowing  the  person  again,  went  and  stood' 
by  them ;  but  the  prisoner  said  nothing  to  me : 
soon  after  they  both  of  them  went  towards  the 
ckoir:  thai 


the  ckoiri^and  tha  priaoner 


1  may  caU  hin^  wenbinto 
priioaer  tumed»  baafe'  Mak 
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ctme  towards  me,  bat  did  not  fpetk  to  me. 
Then  1  asked  him,  if  be  had  any  thing  to  aay 
to  me,  or  any  commands  for  me  ?  He  laid,  No, 
my  lord,  I  hare  not.  1  said,  Sure  yoa  have  f 
He  said,  No,  my  lord.  Be  walked  up  and 
down  one  side  the  isle,  and  I  the  other  to  gire 
him  a  little  more  time ;  but  he  did  not  spMk : 
then  I  went  away  oat  at  the  ffreat  door,  and 
left  him  in  the  Abbey.  1  looked  back  to  see 
if  he  watched  me  going  oot,  bat  I  did  not  see 
him. 

Had  year  grace  any  body  with  yoa  in  the 
Abbey  P«— There  were  two  or  three  people 
placed  in  disguise,  ready,  if  1  bad  giTen  them 
the  signal,  to  bare  him  taken  op.  Though  1 
was  certain  it  was  the  same  perwm  whom  I 
bad  seen  and  spoke  to  in  the  Park,  I  thought 
not  pro|ier  to  me  the  signal,  but  to  run  a  little 
longer  risk  rather  than  to  take  up  an  innocent 
man.  Ver^  sooo  afller  this  1  received  another 
letter ;  this  is  it 
'  The  third  Letter  read : 

To  hU  Grace  the  Duke  tf  Marlborough. 

*<  MjT  lord;  I  am  fully  cooTinced  yon  bad  a 
•ompanion  on  Sunday.  1  interpret  it  as  owinff 
to  the  weakness  of  numan  oatore ;  but  such 
proceedmg  is  far  from  heins  ingenaoos,  and 
may  produce  bad  effects ;  whDst  it  is  impossible 
to  answer  the  end  proposed.  You  will  see 
me  again  soon,  as  it  were  by  accidenty  and 
may  easily  find  where  I  go  to ;  in  oonseqoence 
lof  which,  by  being  sent  to,  1  shall  wait  on  your 
jfraee,  hot  ex^iectto  be  quite  ak>n^  and  to  oon- 
▼erse  in  whispers.  You  will  likewise  give 
jour  honour,  upon  meetmg,  that  no  part  of 
the  coDversation  shall  transpire.  These  and 
the  former  terms  complied  with,  insure  year 
safety :  my  re? enge,  in  case  of  non-compliance, 
(or  any  scheme  to  expose  me)  will  be  slower, 
but  not  less  sure ;  and  strong  suspicion  the  ut- 
most that  can  possibly  ensue  upon  it ;  while 
the  chances  would  be  tea-lbid  against  you. 
Yoa  will  possibly  be  in  doubt  after  the  meeting, 
but  it  is  quite  ueoessary  the  outside  should  be 
m  mask  to  the  in.  The  family  of  the  bloods  is 
notextinct,  though  they  are  not  in  my  scheme." 

Duke  of  Marlborough,  At  about  two  months 
after  the  receipt  of  ibis,  I  received  another 
letter ;  this  u  it. 

The/ourth  Letter  read : 

To  hU  Grace  the  Duke  of  Marlborough, 

**  May  it  please  your  grace ;  1  have  reason 
to  believe,  that  the  son  of  one  Barnard,  a  sur- 
veyor in  AbiDgdon-buildiDgs,  Westminster,  is 
acquainted  with  some  secrets  that  nearly  con- 
cern your  safety ;  his  father  is  now  out  of 
town,  which  will  give  you  an  opportunity  of 
questioning  him  more  privately.  It  would  be 
useless  to  ^our  grace,  as  well  as  dangerous  to 
me,  to  appear  more  publicly  in  this  a£Qiir. 
Your  sincere  friend,  Anomymous." 

««He  frequeotlj 
eofte^boose^ 


Trial  ofWiUiam  Barnard, 

Dukeof  Marlborough.  There  isib<liiBto 
this  letter.  About  a  week  or  ten  daysafler  I 
received  this  letter,  1  sent  a  mewage  to  the 
coffee-house,  by  Mr.  MerrM,  who  retoraed 
and  told  me  he  Ibond  Mr.  Banmrd  there,  ud 
that  he  said.  What  ooaM  the  doke  of  Hiri. 
borough  want  with  faim  ?  He  had  spoke  with 
him  once  in  Hyde-Furk,  and  aoothertimeiQ 
Westminster- Abbey.  The  messengw  told  roe, 
he  said  he  woOld  wait  on  me,  which  he  did  it 
Marlboroagb-Uouse,  about  half  an  boor  tftcr 
ten  o'clock,  I  think,  on  the  Friday  following. 

PriMoner,  It  was  Thnrsday,  my  lord. 

Duke  of  Marlborough.  1  cannot  be  tore  u 
to  the  day.  When  he  came  in,  I  knew,  at  fint 
sight,  it  was  the  same  person  that  I  bid  tees 
in  the  Park  and  in  the  Abbey.  I  desired  bin 
to  walk  with  me  into  a  room,  and  immeditteij 
shut  the  door  when  we  were  in.  I  ssked  htm 
as  before;  be  said,  he  had  nothing  to  sijto 
me;  then  1  told  him  of  the  last  tetter  I  re- 
ceivedy  that  it  mentioned  his  name,  and  that  be 
knew  something  concerning  my  salety;  be 
said,  he  knew  nothmg  of  it.  Then  I  recspita- 
lated  all  the  letters,  beginning  with  the  fint, 
and  remarked  to  him,  that  it  was  strange  to 
me,  that  a  man  that  wrote  so  very  eorred, 
without  false  EngUsh  in  any  shape,  ihoaldbe 
guilty  of  so  low  an  action ;  he  said,  A  oaa 
may  be  very  learned,  and  very  poor.  I  then 
took  notice  of  the  second  letter,  and  laid,  Uicre 


goes  te  Storey's  Gate 


It  be  something  very  odd  in  the  man ;  b« 
said,  1  imagine  the  man  most  be  mad.  I  laid, 
he  seems  surprised  that  1  ahoald  have  ptftoii; 
said  he,  I  was  surprised  to  see  your  grace  with 
pistols,  and  your  star  od.  I  said,  Why  wai 
you  surprised  at  thatP  His  aoswer  wa8,afi0 
stoppmg  m  momeat.  It  was  so  oold  a  daj;  | 
wondered  you  had  not  a  great  coat  oa :  then  I 
afterwards  shew.ed  him  the  letter  sgain  wboe 
bis  name  was  mentioned,  and  walkM  with  hia 
to  the  window;  and  as  I  read  it,  when  1  caoie 
to  that  part  where  it  said  his  father  was  ootof 
town,  he  said,  It  is  very  odd,  my  fiitberwis 
then  out  of  town.  I  said  nothing  to  him  « 
that,  though  it  struck  me  a  good  deal,  as  tboe 
was  no  date  to  the  letter.  1  said,  if  vooan 
innocent,  it  behoves  you  mnch  more  than  ne 
to  find  out  the  author  of  those  letters,  partial- 
larly  the  last ;  for  it  was  an  attempt  to  blast  hn 
character  behind  hb  back;  be  seeaied  to  give 
me  a  smile,  and  away  be  went.  I  did  not  ap- 
prehend bim  then. 

Countelfor  the  Pritoner.  In  whatmimi« 
did  yoor  grace  receive  this  first  letter  f 

Dokeof  Ariir26oroi^;k.  I  am  Master  ofthe 
Ordnance.  Somebody  or  other  bad  put  it  » 
under  the  door  of  the  office  in  the  nightrtnn^ 
and  the  keeper  of  the  door  sent  it  to  me  the  w 
day. 

As  to  the  second  letter,  wfawk  way  did  yoor 
grace  receive  that?— That  was  seat  the  iMie 
way,  by  being  put  aoder  the  door  as  the  other. 

Cimntel,    la  coaseqoence  of  the  fint  ^y 


your  grace  went  intothe  Park  on  borm-back, 
and  was  there  some  time  without  Moag*  fj^ 
body  yoa  iuspedidy  Were  tbae  att  f^ 
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th«rer-^D.of  Jl4if/5.  It^wfevemlpeopleoo 
hone-baek,  and  some  few  walking  in  a  harry 
00  foot. 

Pray,  my  lord  duke,  after  yob  bad  wen  this 
penoa  loiteringr,  was  there  any  tbtnff  gpioff 
forward,  soeb  as  hunting  a  dnck,  or  thelifce  r 
.-—No,  nothing  in  the  world  as  i  saw ;  itwasa 
verv  eold  day. 

Your  kwdabip  said  there  was  another  person 
at  a  distance,  an  attendant  on  your  grace ;' 
How  lar  might  that  person  be  off  when  you 
.was  speaking  to  the  prisonerf— I  cannot  tell 
exactly.  I  bad  spoke  to  htm  to  keep  a  great 
way  off. 

Was  he  in  view  of  your  grace  ?— I  dare  say 
he  was. 

Might  not  any  person  equally  see  that  per- 
son as  well  as  jrour  grace  ?— I  suppose  he 
might. 

Was  your  grace  there  at  the  time?— 1  Was 
there  rather  Bdore  the  time,  I  believe. 

Did  he  in  the  least  offer  to  follow  your  grace? 
—No,  he  seemed  to  go  the  other  way. 

With  respect  to  the  second-letter,  your  jn^aoe 
went  according  to  appointment  to  Westmuster 
Abbey,  and  saw  the  prisoner  and  another  per* 
•on  come  into  the  Abbey;  before  that  ciher 
person  had  left  him,  bad  your  grace  been  near 
Jiim  ?— I  bad ;  I  stood  by  him  in  hopes  he 
would  speak  to  me,  if  he  was  the  person  that 
wrote  the  letters. 

Whether  the  circumstance  was  not  such, 
that  that  other  person  might  very  well  believe 
your  grace  wanted  to  speak  to  the  prisoner  P — 
That  I  cannot  tell.  I  stood  very  near  the  pri- 
soner, wanting  him  to  speak  to  me.  It  is  pos- 
sible he  might  think  so. 

Whether  there  were  not  at  that  time  several 
persons  attending  on  your  grace  P— There  were 
two  or  three. 

IHd  your  grace  speak  >o  either  of  them  in 
the  Abbey  ?— No,  1  did  not« 

Whether,  if  there  was  any  other  penon  in 
Westminster  Abbey  at  that  time,  whether  that 
third  oerson  might  nof  have  taken  Mr.  fiar- 
Bard  for  YOur  grace's  eompanioq,  as  your  grace 
spoke  to  him?— Upon  my  word,  1  cannot  tell 

Conld  there  be  a  person  to  whom  that  ex- 
pression, in  the  third  letter,  might  be  applied, 
referring  lo  your  grace's  companion,  besides 
Mr.  Barnard  ?— Yes,  it  might  be  applied  to  a 
ff  entleman  that  went  away  with  me  in  the  coach 
from  the  Abbey. 

Whether  your  grace  did  not  bow  aevenl 
times  to  the  prisoner  before  you  spoke?— No, 
Idon'tthinkldid. 

CcumeL  With  respect  to  the  third  letter, 
your  grace  heard  no  more  of  that  till  the  fourth 
came  r—D.  of  Marlb.  1  did  not ;  and  when 
the  fourth  came  I  sent  to  Mr,  BariMrd. 

Did  your  grace  know  Mr.  Barnard  before 
you  received  these  letters?— No,  I  did  not 
at  all. 

Does  ]jronr  grace  now  know  whether  he  was 
a  person  u  such  situation  in  life,  as  answered  to 
the  descriptioH  in  the  lettcxs?**!  don't  know 
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the  least  thing  of  hhn,  either  character  or  cir* 
cumstances. 

Then,  abstracted  from  these  circumstances, 
should  your  grace  have  entertained  any  suspi- 
cion of  him  more  than  of  any  other  person  ?^- 
I  did  not  know  there  was  such  a  man  in  tbe 
world. 

When  he  came  to  your  grace's  house,  did 
he  come  in  very  readily  P— He  did.> 

Whether  his  answer  wss, '  1  was  surprised  to 
see  yon  armed  too,'  or  *  I  was  surprised  to  sea 
you  armed  ?*— I  cannot  take  upon  roe  to  say 
whether  he  htid  such  an  emphasis  on  it  or  not. 

Then  be  made  no  secret  of  seeing  your  grace 
in  the  Park?— No. 

Nor  in  tbe  Abbey  ?— No. 

Your  grace  mentioned,  he  said.  It  is  very 
odd,  my  lather  was  out  of  town  then  I  could  ^ 
your  grace  apply  that,  in.  tbe  manner  it  was 
sDoke,  that  his  father  was  out  of  town  wheft 
the  message  came  to  him  ? — 1  really  under- 
stood bim,  that  he  knew  his  father  was  out 
of  town  at  the  time  of  his  writing  tbe  letter. 

Did  your  grace  mention  the  timd  jwk  re- 
ceived it?*— No,  I  did  not  mention  any  time.  ' 

Did  he  come  (punctually  to  his  time? — He 
did ;  I  think  the  messenger  said  he  would  wait  ^ 
on  me  about  half  an  hour  after  ten. 

In  what  manner  was  he  apprehended? — I 
do  not  know ;  I  understood  he  was  summoned. 

It  has  been  said,  he  went  away  with  a  smile ; 
Pray,  my  lord  duke,  might  not  that  smile  ex- 
press the  consciousness  of  bis  innocence  as 
well  as  any  thing  else? — I  shall  leave  that  to 
the  Great  Judge. 

He  said,  A  man  might  be  very  learned,  and 
very  poor  ;  Does  your  grace  Know  whether 
this  person  at  tbe  bar  is  eiuer  learned  or  poo^f 
—I  do  not  know  indeed. 

May  not  that  expression  fall  from  anv  maa 
whatever?^ I  cannot  say  as  to  that. 

Jama  Merrick  sworn. 

Merrkk.  I  was  directed  from  his  grace  to 
carry  a  message  to  Storev'o-Gate  coffiBo-house  ; 
I  went,  and  there  was  the  prisoner  at  the  bar : 
I  told  him,  the  duke  of  Marlborough  wanted 
to  speak  with  him ;  he  expresnd  some  snr- 

Kize  at  what  the  duke  should  want  with  him, 
t  no  fear. 

When  was  this  ?— This  was  on  Tuesday  the 
S5th  of  April,  in  the  eveniog ;  and  he  said,  ha 
would  wait  on  the  duke  on  the  Thursday  ^foU 
towing,  between  ten  and  eleven  o'clock. 

Cross-examination. 

What  reason  did  he  give  for  not  vruting  en 
his  grace  sooner?— fib  excuse  was,  he  was^ 
going  out  of  town. 

Did  he  say  any  thing  to  yon  of  his  having 
seen  the  duke  before?— He  did,  he  said,  ha 
had  seen  his  grace  three  times  in  his  life,  once 
in  Hyde-park,  and  once  in  Westminster-abbqri 
and  once  at  the  camp  at  Byfleet ;  be  said,  be 
did  not  know  the  duke  when  he  saw  him  in 
Byde  park,  till  the  duke  himself  told  bim  who 
hewas. 
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the  Park  or  in  the  Abbey  P— He  told  me,  tba 
4a  the  Fmk  thedloke  rode  op  to  him,  and  asked 
liim,  Sir,  do  you  waot  any  thme  with  me?  bis 
^nsirer  was,  Mo.  Tbeo  Me  duke  asked  him. 
If  he  knew  who  ke  was?  he  answered,  No, 
again.  Then  the  doke  told  him,  he  was  the 
dnke  of  Marikoroogfa ;  then  be  made  his  bow : 
and  in  Westminsler-abkey  be  told  me  he 
dthooght  the  dake  bad  sadhe  to  kim ;  bnt  on 
teminff  about  be  eaid,  he  did  not;  and  he 
SntnecTattd  went  away. 

■Wheve  had  yon  this  osmrersation  ?— This 
4ras  in  the  room  ia  the  taflee-hoosd  by  our- 
selves. 

Did  he  tell  yoo  thisTokratarilyf^lle  did. 
^  firat  be  seemed  sorpfissd,  and  then  said,  he 
asfiollecied'these  eireuBBStsDoes. 

Did  be  evpress  any<  signs  of  fear  ? — No ;  hot 
dtt.seensd  orach  suiprim. 

WiUiam  Marsden  sworn. 

Jlofsden.  1  was  appNrintad  by  his  grace  the 
duke  and  justtoe  FicMing  to  watch  the  duke 
in  We8lroinster«abbey,  and  had  two  eenstables 
ihcre  in-order  to  apprehend  the  person  j  if  his 
grace  bad  thooffht  proper  to  give  the  signal. 

Were  you  idl  together  f— No,  bnt  so  dis- 
Msed  that  oor  mtention  mightnst  be  known ; 
1  was  within  the  eheir  hearing  the  prsyerrfor 
seme  tkne ;  there  was  a  gentleman  near  the 
duke  with  a  sword,  whom  1  thought  the  person 
at  first,  but  1  learned  afterwards,  he  was  an 
aojnaintance  of  bis  grace's ;  I  was  not  ap- 
Brised  that  any  saoh  person  would  attend  him  : 
m  saw  Mr.  Barnard  and  another  person  come 
b,  and  his  eve  was  fixed  on  bis  mce  as  be 
walked  in  the  isle ;  th^  walked  down  the 
ttiddlaisle,  not  directly  to  his  graee ;  in  a  little 
tifoe  I  observed  bis  mce  to  meet  them,  and 
as  I  thought  by  the-bdiavMor  of  Mr.  Barnard, 
that  he  spoke  first  to  the  duke,  presently  after 
Ibaldtfr*  Barnard's  partner  went  off  from  kkn ; 
than  Mr.Basoasd  wentand^tood  looking  at  tba 
dubei  tben  1  thought  Mr.  Barnard  was  the 
Bcmen  ;  ao  I  did  not  mind  the  other:  i  saw 
his  grsoe^peak  to  htm  again,  but 'wastiot  near 
flBsiigli  to  hear  what -tb^  said:  after  that,  his 
grace  walked  backwards  and  forwards  once  or 
tnioe,  ami  went  oat  at  the  door  he  came  In 
•I;  the  other  gentleaaa  immediatoly  M- 
Imed  Ibe  duke;  1  ibitowed  to  see  what 
passed  ;  the  gentleman,  the  doke's  aoqnaint- 
anoe,  walked  opposite  to.the  duke ;  Mr.  Bar- 
nard was  got  looking  behind  a  post ;  any  body 
tlmtwas«a  Ibataidtf  be  wia<i  on  could  see  hjm, 
bat  a  person  on  that  aide  his  grace  was  on 
could  not;   1  believe  it  was  impossible  for  his 

K 40*000  him  att  that  tune ;  be  hioked  after 
jcaoe  a  .oonsMarable  time,  then  walked 
kadi :  I  fallowed  hisgraoe,  and  iM  biro  what 
obsonrulioBS  I  bad  imde ;  bis  grace  imme* 
diately  toM  me,the  man  in  bhick  was  the  roan 
tfaatihe  had  seen  in  Hyde^rk  :  then  I  said, 
Iitvonder  your  giaoe  did  not  give  the  signal  to 
have  him  apprehended ;  his  grace  said  tho-same 


asiepeatad  here.  He  woaM  father  kt  it  be  a 
little  longer,  than 'to  take  np  an  innaeent  nan-; 
he  should  hear  of  biro  asraio,  he  apprehended, 
fiir  be  seeosed  to  ke  afiraid  to  speak  to  kkn  at 
that  time. 

Was  be  apprehended  after  thisf — He  was. 
I  procured  bim  to  eome  befeee  joatioe  Fiehl- 
■Offtby  a  sham  summons,  in  which  be  wasae- 
cwed  vrith  assault  and  battery:  he  was  not 
taken  up  till  he  oaoM  there,  then  he  aeemcd 
sornrised. 

Did  be  tell  yon  abeutai^tbkig  that  hap- 
pened in  Westminster-abbey  r-^I  was  with  bisB 
m  the  dining  room  at  Mr.  Fielding's,  m  oider 
to  take  his  exarainatton  ;  I  went  as  it  were  out 
of  complaisance  to  htm  not  to  leave  him  alone; 
he  talked  a  great  deal,  hot  1  did  not  make  sneb 
observatssns  of  it  as  I  ahouM  bav«  done  if  I 
had  thought  of  his  coming  here :  I  renacDber 
he  said  he  ordered  his  ftiend  to  walk  off,  that 
be  mi^bt  see  what  the  doke  wanfed  vrilb  him ; 
and  said,  be  thought  the  duke  mast  comethere 
bv  appointment:  ha  mentioned  sometbinr 
aoottt  the  duke'a  ^living  him  a  place  or  post ;  I 
thmk  he  said  he  ordered  his  friend  to  walk  off, 
to  aee  if  the  dnke  wouM  give'htm  some  place ; 
or,  Perhaps  the  dake  wants  to  give  me  a 


Are  you  euro  he  said  the  dnke  wanted  to  give 
kim  a  placef  or  that  his  friend  said.  Go  to- 
wards bim,  perbapa  the  duke  wants  to  give 
von  sense  place  f— *!  cannot  be  sure  which ;  I 
know  the  word  *  plaoe'  was  mentioned. 

Cross -eiEamination. 

Where  is  the  summons  T— This  is  the  sum- 
mons (producing  one)  y  I  did  not  serve  it  on 
the  day  it  bears  date ;  it  was  made  out  on 
iBaturday  the  99lkor  April.  1  waste  have  given 
him  it  that  afternoon,  but  I  was  told  be  was 
Bone  to  Brentford  ;  so  I  weat  early  on  Mon- 
day morning  following,  and  ga^  it  bhn :  fbts 
wasooly  UMde  est  as  a  de^ ;  the  name  io 
it  is  one  of  the  constables  tliet  was  fixed  ia 
Westminsler-afobey ,  named  Roger  Boucher. 

Did  he«bew  any  imwilKngness  to  come?-- 
No,  none  at  aJN ;  he  looked  at  it,  and  sakl,  It 
is  a  summons  from  Mr.  Fielding ;  be  resd  it 
over,  and  aald,  Hoger  Boucher!  I  know  no- 
thmff  of  him  :  j^ve  my  compliments,- letl  bim 
I  wbI  wait  en  him. 

As  to  this  pUM»  that  he  looked  through, 
which  door  is  it  at  f— 'It  is  the  west  -gatfe  near 
the  gate- house ;  just  at  the  comer  there  Is 
another  gate,  and  neict  to  Ike  watt  is  a  sort  (ff  a 
post,  which  is  what  helooked  through,  why. 

Is  not  that  gate,  as  you  call  it,  a  close  warn- 
sootted  door  ?— It  is  a  door,  but  the  plaoe  where 
I'DMon  is  a  jpost ;  he  peeped  between  the  port 
and  the  wdl.  1  have  never  been  since  to  look 
at  it;  if  there  is  not  a  hole  between  that  snd 
the  wall,  he  must  look  by  the  other  side  of  it 

Which  way  was  his  head?-- That  was  to- 
wards the  gentleman  who  was  close  to  the 
wall,  opposite  him ;  be  must  have  turned  his 
head  farther  from  the  wall  to  have  seen  bis 
grace,  as  his  graee  was  gomgioi«ke  coacb. 
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FltisoNBR*8  Defence. 

Prisoner,  I  am  entirely  iooocent  of  this  af- 
fair with  whieh  1  am  charged.  I  leave  it  to  the 
Court  aod  the  jury,  with  the  evidence  that  wiU 
be  produced* 

For  the  Prisoner. 

John  Barnard  sworn. 

J.  Barnard,  I  am  father  to  the  prisonet  at 
tbe  bar. 

What  is  his  eraplov  P^He  is  employed  in 
my  business  as  a  iioilder  and  surveyor  nrin- 
cipallv ;  in  not  only  that,  and  drawrogf  plans, 
but  also  in  reeeiTing^  ^«At  sums  of  money. 

Have  hit  accounts  always  stood  right  and 
clear?— -They  always  have. 

Do  you  look  upon  him  to  be  a  sober  man  f 
—I  have  had  great  reason  to  believe  him  such, 
more  particularly  lately. 

Has  he  been  possessed  of  large  sums  of 
money  f — ^He  has,  of  considerable  sums ;  I 
have  ofteoer  asked  him  for  money  than  he  me. 
Had  you  any  occasion  to  send  him  to  Ken- 
sington on  Sunday  the  4th  of  December  P— I 
bad  nothing,  but  ciroumstances  brought  the 
day  to  my  mind  since :  I  gave  him  an  order  on 
that  Sunday  morning,  when  we  were  at  break- 
last,  to  go  to  Kensington,  to  know  whethef  there 
was  some  money  paid  by  the  treasnrer  of  the 
turnpikes  for  gravel:  I  have  a  brother  there, 
named  Joseph ;  he  went  there  aud  ditf  his  busi- 
ness, and  dined  with  my  brother. 

How  do  vou  know  tbat  ?— Becanse  be  told 
me  so;  anff  the  solicitor  of  the  turnpike  told 
me  he  bad  been  with  him,  and  in  couse«|uence 
of  which  I  had  mv  mouey  afterwards. 

Have  you  ever  beard  yoiir  son  take  any  no- 
tice of  Ins  meetiog  with  the  duke  of  Marlbo- 
rough that  day  ?— When  he  came  home,  he 
told  me,  he  had  met  the  duke  of  Marlborough, 
and  these  circumstances  of  his  grace's  taking 
notice  of  him ;  he  mentioned  it  as  an  extraor- 
dinary thing.  I  asked  him,  if  he  had  not 
looked  a  little  impudently  (as  he  has  a  near 
si^bt)  at  biin,  or  pulled  his  glass  out  ?  He 
said,  he  saw  another  gentleman  at  a  distance, 
and  the  duke  was  armed ;  and  he  imagined 
tbere  might  be  a  duel  going  forwards ;  he  has 
from  that  time  to  this  mentioned  it  as  a  very 
strange  event  several  times  in  my  house^  with- 
out any  reserve  at  all. 

Cross-examination. 

At  the  time  you  sent  your  son  to  Kensington 
on  the  4th  of  December,  suppose  you  had  not 
given  him  an  order  to  go  there,  whether  he 
was  not^at  liberty  to  go  where  he  pleased  ? — 
Yea ;  I  never  restrain  him. 

Did  he  say  he  was  surprised  to  see  the  duke 
without  a  great  coat  ?— I  cannot  remember  that 
particular. 

Did  voa  hear  him  mention  his  seeing  the 
duke  of  Marlborough  in  Westminster-Abbey  ? 
--I  have  very  often,  and  very  publicly,  and 
with  aome  surprize;  as  he  has  that  in  Hyde- 1 
Park.     I  said  to  him,  I  would  not  have  you  be 
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public  in  speaking  of  things  of  this  klbd,  lest  a 
use  be  made  of  it  to  your  disadvantage. 

Thomas  Barnard  sworn. 

T.  Barnard.  I  am  first  cousin  to  the  prisoner 
at  the  bar.  On  Saturday  the  3rd  of  De» 
oember  I  was  at  Kensington,  and  lay  at  my 
uncle's  house  there  and  dined  there.  On  the 
Sunday  the  prisoner  cao^e  there  before  dinner, 
he  said  he  had  been  to  do  some  business  thai 
way.  He  dined  with  ns;  there  were  my 
uncle,  aunt,  he  and  1 ;  he  related  that  circum- 
stance to  ns  of  meeting  with  the  duke  of  Marl- 
borough  in  Hyde- Park ;  he  said  he  rode  up  to 
him,  and  asked  if  he  knew  who  he  was ;  Ji« 
answered.  No ;  he  replied,  I  am  the  duke  of 
Marlborough.  He  related  it  with  aome  cheer- 
fulness, though  as  matter  4»f  surprise. 

How  Ipn^  have  you  known  the  prisoner  ?— 
From  his  birth :  be  is  in  business  with  his  fa- 
ther; I  always  understood  he  would  succeed 
his  father ;  I  never  knew  him  to  behave  any 
otherwise  than  well  in  my  life.  I  never 
thought  him  extravagant,  nor  never  beard  so  ; 
I  had  always  looked  upon  him  to  be  an  honest 
man  ;  his  father  is  in  very  great  business. 

Should  you  look  upon  it,  that  a  small  place 
would  be  equal  to  the  chance  of  succeedbg  his 
father  in  his  business? — I  should  never  nave 
thought  of  such  a  thing ;  I  look  upon  his  situa- 
tion in  life  to  be  a  very  extraordinary  thing :  I 
thought  he  would  give  the  preference  to  thai 
above  any  thing  else. 

Cross-examination. 

Do  you  think  he  would  refuse  a  good  place F 
— No  man  would  refuse  a  place  that  is  to  bis 
advantage. 

Joseph  Barnard  sworn. 

J.  Barnard.  I  am  uncle  to  the  prisoner  al 
the  bar ;  I  live  at  Kensington ;  my  nepbewi 
Thomas  Barnard,  lav  at  m^  house  on  the  Sa-* 
turday  night,  and  diiiecl  wi(h  tbe  prisoner  at 
the  bar  on  the  Sunday.  I  remember  he  then 
mentioned  having  met  with  the  duke  of  Marl- 
borough in  Hyde-Park,  while  we  were  8ittin|r 
at  dinner.  I  said  I  was  surprised  he  should 
meet  wiih  him  that  day  ;  he  said  he  saw  but 
one  gentleman  at  a  distance,  and  the  duke  was 
armed  ;  and  his  grace  looked  him  full  in  the 
face,  very  earnestly  (which  he  seemed  to  speak 
with  a  great  deal  of  pleasure  to  me);  he  is 
very  near-sighted,  he  can  see  nothing  at  a.dis- 
tance  without  the  use  of  a  glass.  I  have  heard 
him  since  speak  four  or  five  times  of  seeing  the 
duke  in  Wesminster- Abbey. 

How  long  ago  ? — About  a  month  ago.  He 
is  brought  up  under  his  father  in  very  consider- 
able business,  and  a  man  of  iome  property  be- 
sides, and  was  empk)yed  as  his  clerk  or  book- 
keeper. 

Is  he  a  sober  man  ?— Very  sober ;  I  never 
heard  to  the  contrarv ;  neither  did  1  ever  hear 
his  father  speak  of  him  as  idle  or  dilatory.    . 

Thomas  Calcut  sworn. 
*T.  Calcut.    I  Jive  at  Kensington :  I  rem^- 
3H 
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^  the  prifloner  ccwung  tbere  od  a  Soii^y 
morniog;  a  very  cold,  foggy  iporoing^ :  with 
•ome  message  from  bis  father  to  me,  to  know 
whether  the  solicitor  bad  paid  some  money  or 
nor.  jpe  was  under  his  fstber,  as  I  am  ander 
mine ;  he  desired  me  to  go  with  him ;  I  said. 
Stay  and  dine  with  me :  he  said,  he  conld  not 

Eromise,  because  he  had  promised  to  dme  with 
is  uncle  Joseph :  he  went  into  the  parlonr,  and 
said.  It  is  ▼astfy  cold :  there  has  been  the  oddest 
accident  happened  as  I  came  over  the  Park !  the 
duke  of  Marlborough  came  up  to  me,  and  asked 
me,  if  I  knew  him  ?  I  said,  No.  Be  asked 
me,  if  1  wanted  any  thing  with  him  ?  I  told 
him,  Nq.  He  said,  I  am  the  duke  of  Marl- 
borougli,  if  you  want  any  thing  with  me  ;  then 
the  du|ce  went  away,  and  be  came  there.  He 
expressed  a  great  surprize  at  it,  and  I  thought 
it  a  Tery  odd  a^air. 

Henry  Clive,  esq.  sworn. 

H.  CUve.  1  have  known  the  prisoner  two 
years ;  I  remember  dining  with  him  on  the  8th 
of  December,  at  his  father's  house,  with  m 
great  deal  of  oompan  v  ;  I  heard  him  then  say 
at  dinner,  that  some  Few  days  before,  he  had 
met  the  duke  of  Marlborough  in  Hyde-park ; 
that  the  duke  asked  bim,  if  be  had  any  business 
with  him  ?  He  said.  No ;  be  then  told  him 
who  be  was,  and  asked  him  the  same  again  ; 
he  said,  fjfo.  That  the  duke  seemed  in  some 
confusion,  and  was  armed ;  and  he  thought  he 
'  waa  abaut  a  duel ;  and  indeed  1  thought  it  was 
a  very  ffreat  lie.  1  have  gone  very  frequently 
to  bis  Other's  in  relation  to  Brentford  Bridge. 
I  have  no  other  acquaintance  with  him,  only 
gobg  to  his  father's,  so  cannot  say  any  thing  to 
his  cbaracter,,eitber  frugal  or  extravagant 

Can  yon  name  any  body  that  dined  there 
that  day  r^Tes,  there  was  Mr.  Wilson  and  his 
lady,  Mr.  Tunstall  and  his  lady,  another  gen- 
tleman and  liis  wife,  and  the  prisoner's  younger 
brother  that  is  at  Westminster  school. 

Mrs.  Mnry  (Ti/son  aworn. 

Mrs.  Wilitm,  I  dined  at  Mr.  Barnard's  on 
Thursday  the  8th  of  December ;  the  prisoner 
1  remember  said  he  bad  been  in  Hyde-Park 
•ome  days  before,  and  there  he  saw  a  srende- 
inan  on  noneback  ceme  up  to  him,  and  ask^ 
him,  if  he  bad  any  tbiufi;  to  say  to  him?  He 
nid,  No;  then  he  said,  1  am  the  duke  of 
Marlborough,  now  you  know  me,  have  you 
any  thing  to  say  to  me  P  He  said.  No.  He 
talked  or  this  very  freely  to  us  all. 

Jama  Grunwood  awom. 

Greenwood.  I  live  at  Deptford,  with  a  re- 

brewing-way;    I  came   from 

prisoner's  father's ; 

I  was  there  at 

prisoner  to  get  bim- 

ielf  dressed  to  go  with  me  mto  the  Park,  being 
to  meet  a  person  at  twelve  o'clock ;  I  with'  a 
good  deal  of  difficulty  got  him  to  dress  him- 
•elf ;  I  put  my  shirt  on  in  the  parlour,  and 
■Aer  that  he  fat  on  his;  I  fttocy  we  break- 
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fasted  about  nine  o'clock ;  w^en  we  got  to  the 
end  of  Henry  the  7th's  chapel,the  prisoner  woold 
have  gone  the  other  way  rolo  the  Park  witboot 
ffoing  through  the  Abbey ;  I  took  hold  of  his 
ileeve,  and  said,  Barnard,  you  shall  so  through 
the  Abbey;  this  was  a  little  after efeven ;  this 
was  no  unusual  thmg;  we  have  several  times 
walked  in  the  Park,  and  sometimes  parted. 

Which  is  the  nearest  vray  to  the  Park  ?*I 
do  not  know  which  is  the  nearest  way,  throiiffh 
the  Abbey,  or  by  the  side  of  it ;  this  was  At 
first  time  I  believe  that  1  ever  saw  the  noosa* 
ment  of  general  Haigrave.  After  that  we 
walked  down  to  the  monument  erected  at  the 
public  expence  for  captain  Cornwall;  the 
preacher  was  in  the  pulpit;  when  we  were 
standing  at  captain  Cornwall's  mooumeat,  tht 
prisoner  made  some  observation  on  the  execu- 
tion of  it  in  his  own  way.  After  we  bad  sUycd 
there  some  time,  I  saw  his  grace  the  dake  of 
Marlborough,  who  was  got  pretty  near  ot: 
opon  seeing  the  duke,  I  jogged  him  bj  the 
elliow,  and  said,  Step  this  way ;  he  seemed  lo 
look  at  him. 

Had  you  heard  what  happened  u  Hyde* 
Park,  previous  to  thia?— I  had ;  I  believe  it 
was  told  me  by  the  prisoner  at  the  ba^ ;  od  my 
jogging  him  we  walked  up  the  middle  isle  to« 
warda  the  cbour.  1  said.  Did  yon  see  that  fp^- 
tieman  in  the  blue  coat,  or  do  you  know  himf 
No,  said  he,  not  I.  No,  said  1,  it  is  the  doki 
of  Marlborough ;  we  will  walk  to  the  mono* 
ment  again.  The  dnke  came,  and  placed 
himself  pretty  near  me  m  second  time;  tftff 
thia  we  walked  away.  1  believe  we  walked 
some  considerable  time  in  that  isle  in  which  ii 
the  monument  of  sir  Godfrey  Kneller,  there  I 
believe  we  passed  and  repassed  again. 

Why  did  you  jog  him  ? — Because  he  is  veiT 
oearsighted.  At  laat  I  think  it  so  happened, 
we  passed  the  duke  between  two  of  the  pillars; 
and  as  I  had  hold  of  his  arm  walking  tqjether, 
there  was  barely  room  for  three  people  to  pan 
a-breast ;  the  duke  rather  gave  way,  and  made, 
as  1  thought,  a  kind  of  a  bow.  Upon  tbiil 
said.  The  duke  of  Mariboroogh's  behaviour  a 
extremely  particular;  he  certainly  has  some- 
thing to  say  to  you ;  I  suppose  he  does  not 
chuse  to  say  it  while  I  am  with  you,  1  wiU  go 
into  the  choir,  and  do  you  walk  up  ^^J^ 
here,  and  he  will  possibly  speak  to  yon.  While 
I  was  there,  1  looked ;  the  first  thing  I  mM 
was  the  duke  of  Marlborough  and  the  ^eoocr 
at  the  bar,  with  their  heads  bowing  togeOier,  ai 
if  it  was  the  first  salutation. 

Had  the  prisoner  the  least  incltnatioo  to  go 
into  the  Abbey  before  you  proposed  it  to  bim? 
— No :  he  did  not  discover  any. 

Did  he  discover  any  inclination  to'  be  wn 
alone,  when  you  proposed  to  go  into  thecbMrr 
— No,  he  did  not  in  the  least  ;Jn  some  few 
minutes  after,  the  prisoner  and  I  oiet  together, 
he  told  me  the  duke  of  Marlborough  was  gone 
out  of  the  Abbey,  he  had  aeen  him  go  aot«  I 
said,  What  passed  P  To  which  he  replied,  The 
duke  said,  did  you  speak  to  iqc  P  or  who  spoM 
first!  cannot  tell. 
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Id  this  transaction  did  the  prisoner  appear 
openly,  or  as  if  be  had  some  secret  trans- 
action to  do  with  the  doke  f— No,  it  was  open 
and  clear. 

Did  you  see  the  dnke  come  in?— No,  I  did 
not ;  we  were  employed  in  looking  at  the  mo- 
numents; we  looked  at  sereral. 

What  did  you  do  when  yon  first  came  in  ?^ 
'We  walked  along,  and  looked  on  the  mona- 
neots. 

Did  yon  see  the  prisoner's  eye  fixed  on  any 
pciwAi  r— No,  I  did  not 

Is  Mr.  Bamard  very  near-siffbted  ? — ^He  is ; 
1  questiMi  whether  be  can  be  able  to  see  a  per- 
son across  this  room. 

Where  did  you  go,  when  yea  went  onC  of 
the  Abbey  ?— -We  went  immediately  into  the 
Pkrfc ;  and  after  walking  there,  we  met  with 
two  ladies  whom  I  knew,  and  to  whom  Mr. 
Bamard  was  not  unknown,  to  whom  we  related 
this  afiidr ;  be  alwajiv  repeated  these  things, 
that  is,  this  and  that  in  Hyde-Park,  as  matter 
of  great  curiosity. 

How  long  have  you  been  acquainted  with 
him? — I  bare  been  acquainted  with  him  seven 
years. 

What  Is  his  character  ?-*I  know  nothing  to 
the  contrary  but  that  he  is  an  industrious,  sober 
yoana[  man. 

Did  you  ever  hear  that  he  was  a  profligate, 
expensive  noan?— No,  never. 

His  imther  is  in  great  business,  is  he  not  ? 
—His  fiaher*s  business  is  a  very  considerable 
thmg. 

WiUiofk  Ball  sworn. 

Bali.  1  am  the  master  of  Storey's-gate 
coffee- boose;  I  remember  Mr.  Merrick  com- 
ing to  my  bouse,  to  inquire  for  Mr.  Bamard ; 
he  asked  me,  if  Mr.  Barnard  was  at  my 
house?  I  said,  leave  any  message,  I  will  de- 
liver it  to  him ;  he  said,  he  wanted  to  see  him 
that  evening ;  he  left  his  message,  I  delivered 
It  to  hlnai,  and  he  came  rather  before  eight 
tf'dock  to  him.  He  has  used  my  house  some 
years,  always  »  well-behaved  man ;  I  never 
perceived  any  eirtriivagancy  in  htm,  always  a 
sober,  re^lar  mab.  1  have  heard  him  speak 
of  having  met  the  duke  of  Marlborough,  but 
not  til)  after  this ;  he  said  he  bad  been  to  his 
grace  at  bis  grace's  house;  this  was  as  he 
called  ft  my  house,  after  he  had  been  thera 

Did  he  mention  what  bad  passed  i^ — No,  be 
did  not  i  only  that  be  bad  seen  his  grace. 

Cross-examination. 

Did  he  not  tell  you  any  thing  that  passed  ? 
— H^  did  not  tell  me  a  syllable  of  it. 

What  did  you  say  to  him  ?— I  told  him, 
may-be  he  was  going  to  have  a  commission  : 
be  said,  he  would  not  thank  his  grace,  except 
it  was  a  very  good  one. 

How  dra  he  appear  as  to  cheerfulness,  or 
dttllnese,  or  this  like?— He  seemed  to  be  very 
cbeerfol,  not  in  tbe  least  concerned ;  the  same 
as  usual,  composed,  rather  more  cheerful. 

Counui.  We  will  now  shew  his  bebayiour 
after  he  was  apprehended. 
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Mr.  Ford.  While  be  was  in  custody,  Mr. 
Fielding  did  me  the  honour  of  sending  for 
me;  he  told  roe  it  was  upon  some  business 
which  concerned  the  duke  of  Marlboroui^h's 
life;  he  asked  me  to  ^  along  with  him 
and  Mr.  Box  to  New  Prison,  which  I  con- 
sented to;  we  went  together  in  a  coach; 
this  was  about  twelve  at  nigbt,  and  Mr.  Baiw 
nard  was  then  in  bed ;  I  have  really  forgot, 
what  day  it  was:  Mr.  Fielding  told  him,  be  had 
omitted  examining  his  pockets  at  the  time  be 
was  before  him ;  he  then  searched- his  pocketa, 
in  order  to  see  whether  he  had  any  letters  or 
any  writings  that  might  give  light  into  tbe  a& 
fairs ;  he  very  readily  let  me  look  into  his  pocket* 
book  and  oapears.  Mr.  Fielding  with  great 
candour  told  him,  he  was  in  tbe  hands  of  a 
very  honourable  prosecutor,  and  one  thi^t  wonl4 
be  as  glad  to  discover  his  innocence  as  his  guilt. 
Mr.  Fielding  asked  bun  for  his  keys,  and  he 
gave  him  the  keys  of  his  scmtoire  and  compt^ 
ing-honse  with  great  readiness ;  and  I  remem- 
ber that  I  then  told  him,  that,  if  he  was  guilty, 
some  copies  might  be  found  to  correspoi^  witk 
the  original  letters ;  and  if  notl;^ing  or  that  soff 
did  appear,  it  would  be  a  circumstance  in  his 
favour. 

Did  yon  or  Mr.  Fielding  tell  him  be  was  not 
obliged  to  part  with  his  keys,  and  did  he  do  it. 
as  matter  of  choice ?-r I  do  pot  recollect  that; 
I  know  he  parted  with  them  very  readily. 

The  Rev.  Dr.  Afsr^Asiii  swora* 

Br.Markhami  1  have  known  the  nrisoner 
some  years ;  I  have  always  considered  him  as 
a  young  man  of  remarkable  sobriety  and  atten* 
tion  to  business  :  1  have  had  some  experienco 
of  him  ;  I  entrusted  biro  with  the  executiiui  of 
soroe  matters  of  importance  relating  to  roysdi^ 
in  regard  to  surveying  and  valuing  estates,  in 
wtiitth  he  acquitted  hiroself  ably  and  honestly  ; 
that  is  the  character  he  always  had :  be  Uvea 
in  my  neighbourhood,  his  father  is  a  i^nan  of 
considerable  property,  and  carries  on  a  large 
business. 

,Then  you  don't  suppose  the  prisoner  to  be 
in  distressed  circumstances?—!  never  supposed 
it,  1  have  no  reason  to  imsgine  it ;  if  he  bad 
come  to  me,  wanting  money,  be  might  easily 
have  ioiposed  on  me,  he  might  have  had  any 
thing  or  me ;  he  is  one  of  the  chief  persons  I 
trusted,  and  I  douH  know  a  man  on  whom  % 
would  have  bad  a  greater  reliance ;  I  thought 
biro  remarkably  Me  in  his  business,  and  very 
likely  to  be  a  considerable  man ;  and  (  neviBr 
was  mo^  astonished  in  my  life  thsn  when  I 
heard  this  stmnge  story; 

Samuel  Cox,  eiq.  swdm. 

S.  Cox.  1  have  known  Mr.  Barnard  about 
the  space  of  three  years  last  past.  The  begin-r 
ning  of  my  acquaintance  was  on  the  account 
of  his  surveying  of  bojoses  in  tbe  New-Square| 
DeanVYara ;  the  surveys  w^re  generallY 
n^ade  by  bim ;  h^  did  his  business  with  such 
accuracy;'  that  Ji  have  alwjayi^  tho.vgbt.  bi|V|  • 
n^  very' attentive  to  bis  business,  and  very 
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QDlikcljT  of  being  charged  with  thtf  fact ;  sod 
upon  his  being  employed  upon  public  schemes, 
I  employed  him  in  my  own  affairs  ;  1  em- 
ployed his  father  to  finish  some  houses  for  me 
at  Hammersmith,  the  son  was  constantly  em- 
ployed till  the  6th  of  April  last ;  I  have  at  dif- 
fereiit  times  paid  to  Mr.  Barnard  about  700/. 
all  paid  into  the  hands  of  the  prisoner,  except 
50  or  70/.  of  it.  He  has  appeared  as  the  per- 
son that  managed  his  father's  business:  if  he 
bad  come  to  me,  and  mentioned  any  want  of 
money,  upon  his  father's  being  out  of  town,  or 
the  like,  he  might  have  had  2  or  SOO/.  at  any 
time.  When  I  first  was  acquainted  with  him, 
1  observed  he  had  a  remarkable  short  sight ; 
\vhen  he  has  looked  full  at  me,  I  have  thought 
be  aueered  at  me ;  he  haa  each  a  fall  with  his 
eye-lids  on  the  account  of  bis  short-sighted- 
ness ;  I  have  found  his  eyes  so  fixed  upon  me, 
that  I  have  been  going  to  speak  to  hiro,  which 
by  my  long  acquaintance  with  him  I  since 
found  was  only  an  accident. 

Robert  VansiUartf  esq.  sworn. 

R,  Vansittart.  1  have  known  Mr.  Barnard 
about  five  or  six  years ;  my  acquaintance  with 
him  was  by  being  acquainted  with  his  father, 
who  was  employed  in  carrying  on  a  large 
building  for  Mr.  Lee,  an  acquaintance  of  mine 
in  Oxfordshire }  and  these  five  years  I  have 
been  acquainted  with  the  son,  and  frequently 
in  company  with  him.  In  the  beginning  of 
April  be  was  in  my  chamber,,  putting  up  some 
book-dcasea ;  I  remember  OQe  morning  at  break- 
fast he  told  me  the  circumstance  of  meeting 
the  duke  of  Marlborough  in  Hyde  Park  and  in 
Westminster  Abbey,  in  the  same  way  as  the 
Court  has  been  told  from  his  grace  and  the  rest 
of  the  witnesses :  it  appear^  to  me  to  be  a 
▼ery  strange  storv,  and  be  seemed  to  teil  it  as 
sacb,  as  I  or  any  body  else  would  have  told  it. 
I  suspended  my  judgment  upon  it,  and  never 
related  it  to  any  body,  only  to  my  father  and 
another  gentleman,  and  they  looked  upon  it  as 
•  great  lie  that  Barnard  had  invented ;  I, 
kpowiDg  his  character,  did  not  take  it  as  socb, 
but  thought  be  past  have  known  it  to  be  as  he 

What  is  your  opinion  of  him  as  to  his  bnsl- 
BessP— From  my  own  personal  acquaintance 
with  him,  and  from  the  many  surveys  1  have 
feen  of  his,  he  certainly  is  very  capable  and 
master  of  his  business.  I  never  faewd  any 
thing  ill  as  to  his  private  character. 

Did  yoo  ever  see  him  write  ? — No ;  be  draws 
rery  well ;  1  have  seen  him  draw. 

John  Smithy  esq.  sworn. 

J.  Smith,  I  have  known  bim  eight  or  ten 
years,  and  his  father's  family  twenty-five.  He 
.  always  appeared  an  industrious,  sober,  diligent 
loan,  particularly  within  these  four  or  ^vt 
i^ears,  since  be  has  come  into  business  with  his 
jratber.  1  considered  him  as  s  ^ery  promisf  ng 
genius  in  his  way,  and  one  capable  of  conduct- 
Sig  his  business  with  reputation  and  character. 

ffii  you  look  opoQ  bim  likelj  to  be  driven  to 


distress,  or  in  wantnf  a  place? — ^No,!  did  not. 
I  can  with  great  truth  say,  most  of  the  pay- 
ments in  my  compting-house,  on  his  father's 
account,  have  most  of  them  been  paid  by  the 
hancht  of  this  young  man  ;  except  the  last 
500/. :  then  Mr.  Barnard  and  his  wife  came 
over  and  dined  with  me,  and  paid  it ;  and  then 
I  blamed  him  for  not  bringing  his  son. 
What  are  you  ? — I  am  a  umber4Dercbant. 

Jwhua  Smithf  esq.  sworn., 

Joth.  Smith.  I  am  in  partnership  wiib  ny 
father,  the  last  evidence.  I  have  known  tbe 
prisoner  several  yean ;  I  always  thoogbt  btna 
a  very  honest,  sober  man,  carable  in  bis  pr»- 
fession :  the  money  that  has  been  paid  to  ns 
lately,  except  that  500t,  has  been  by  bim ; 
tbey  never  paid  less  than  100^.  atatioM,  ex- 
cept once. 

Have  yon  any  reason  to  imagine  bim  in 
desperate  circumstances  P— There  is  ao  icasoa 
as  1  know  of  to  imagine  ao. 

Rn^rt  TutuiaU^  esq.  sworn. 

R,  TunstalL  I  have  known  him  two  years. 

What  is  his  general  character  ? — He  is  in- 
dustrious, and  very  capable  of  his  business. 
His  behaviour  has  been  prudent ;  be  is  tbe 
principal  man  in  his  father's  business  in  draw- 
ing and  scheming.* 

Mr.  Peter  Brushell  sworn. 

P.  Brushell,  I  have  known  him  from  a  cbikl. 

What  is  his  ebameter  ?— I  always  took  bim 
to  be  a  very  sober,  honest  man.  His  fatber 
has  done  a  great  deal  of  buainess  for  me,  and  ie 
now  at  work  for  me. 

Who  did  you  ^nerally  pay  the  money  to? 
— 1  generally  paid  the  father;  if  tbe  prisoner 
had  applied  to  me,  1  wouM  have  let  bim  have 
100/.  at  any  time. 

Is  he  capable  of  business? — He  is  very 
capable :  he  drew  a  plan  for  me  last  Saturday 
was  se'nniffht. 

Do  you  Took  upon  him  to  be  in  desperate  or 
distressed  circumstances? — No,  I  do  not 

Has  be  been  always  a  visible  man  ?— Al- 
ways, 

Mr.  Jefft  sworn. 

Jelfe.  I  am  the  king's  mason.  I  bare 
known  the  prisoner  seven  years  or  more. 

Do  you  look  upon  him  to  be  capable  of  bis 
business  ? — I  beUeve  be  is  a  very  capable  maa 
in  his  business. 

What  is  his  general  character  ?— Always  a 
very  worthy,  bonest  man. 

Did  you  ever  see  him  guilty  of  any  eztrava* 
gancy  r— No,  never. 

Do  you  live  near  bim  ?— I  am  a  very  near 
neighbour  to  him,  and  keep  bim  company  om 
evenings,  within  this  year  or  two  more  paitH* 
cnlar. 


*  Mr.  John  Barnard,  tbe  fatber  of  tbe  prt* 
soner,  built  Kew  brid^  for  this  Mr.  Tiwtatfr 
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William  JMijuoh,  esq.  swoni. 

Robinwn^  I  have  known  him  abont  six  or 
seven  years. 

Is  he  a  person  oapaUe  of  his  profession  ?— 
I  believe  be  is. 

What  has  been  his  behavionrP— I  always 
looked  upon  htm  to  be  a  very  sober,  diligent, 
froflfal  man. 

Did  you  look  upon  him  to  be  in  desperate 
tircumstanoea  ?— No,  not  at  all. 

Thomas  Kynattan,  esq.  sworn. 

KynaiioH,  1  have  known  him  six  or  seven 
years. 

What  are  yon?— I  belong  to  the  board  of 
works. 

Wiiat  is  your  opinion  of  the  prisoner's  situ- 
ation f — I  think  he  is  in  a  good  one. 
-   What  has  been  his  behaviour?— That  has 
been  always  good. 

.   Mr.  Kejfnton  Cowse  sworn. 

Cowte.  I  have  known  him  seven  years, 
and  been  in  his  company  many  times. 

What  is  his  character? — He  is  a  very 
worthy  young  man,  sober  and  industrious, 
always  attending  his  father's  business. 

Mr.  Uffbrt  sworn. 

Uffi>rt.  I  have  known  him  about  six  or  seven 

J  ears ;  be  is  a  sober,  sedate  young  man  as  ever 
met  with.     1  have  done  business  for  him 
aeverat  times. 

Mr.  Brent  sworn. 

Brtnt.  I  have  known  him  upwards  of  three 
years. 

What  IS  his  character?— He  has  a  good 
character ;  he  is  a  very  industrious  man.  I 
have  frequently  paid  him  money. 

Mr.  Joaei  sworn. 

Jmef.     1  have  known  him  several  years. 

What  is  his  general  character  ?— He  is  very 
honest ;  no  ways  extravagant,  that  could  lead 
him  into  a  des|>erate  state ;  he  is  as  moral  a 
nan  as  any  1  know,  and  has  as  good  a  cha- 


Mr.  Wihon  sworn. 

Wilton,    I  have  known  him  about  aeven 
years. 

^  What  has  been  bis  behavionr  during  that 
time? — It  baa  been  always  very  well.  I 
always  looked  unon  him  as  an  honest  man. 

Did  you  ever  look  upon  him  to  be  in  a  des* 
perate  way  in  his  fortune  ?^No,  never. 

Q.  to  Mr.  Barnard  the  elder.      Where  was 

ioo  when  your  son  was  sent  for  to  the  duke  of 
larlborougli's  ?— Mr.  Barnard.  I  was  then 
out  of  town.  I  have  not  been  in  town  above 
am  week  these  five  or  six  weeks. 

Mr.  Serjeant  Davy : 

My  lord,  and  gentlemen  of  the  jury  ;  I  am 
■orrv,  to  take  up  any  more  of  your  time  ;  but 
Ihf  defence  consisting  of  various  partk  1  would 
1 
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beg  leave  to  trespass  a  little  longer  on  your  pa* 
tience,  and  make  a  very  few  observations  on 
the  ease,  as  it  now  stands  before  you.  1  do  not 
claim  any  merit  at  all  for  their  not  opposing 
anv  evidence,  as  was  attempted  on  tlie  other 
side ;  I  am  sure  I  shall  be  iustified  in  your 
opinion.  Nothing  has  passed  in  the  course  of 
this  prosecution,  but  what  clearly  manifests 
that  the .  duke'  is  totally  indifferent  about  the 
issue  pf  it :  in  this  matter  he  is  only  a  friend  to 
jostice,  and  would  wish  for  the  prisoner  not  to 
be  disturbed^o  any  method  he  should  take  in 
the  course  of  his  examination  :  be  that  as  it 
may,  1  have  done  what  1  have  thought  rights 
aoii  am  very  glail  they  have  done  every  thing 
they  could  for  the  prisoner. 

1  sliail  now  consider  two  general  questions  ; 
the  first  is,  Whether  the  several  circumstanocn 
that  have  been  given  in  evidence,  on  the  part  of 
the  prosecution,  independently,  are  in  them- 
selves sufficient  to  convince  a  reasonable  under- 
standing of  the  prisoner's  guilt;  I  mean  your 
understandings  as  jurymen.  The  second 
question  is.  Whether  the  defence  that  has  been 
set  up,  those  circurosHioces  are  sufficient  to 
repel  the  weight  of  the  evidence;  J  mean, 
whether  the  defence  is  recoocikble  to  the  sna-^ 
picions  of  the  prisoner's  guilt;  for  if  they  am 
irreconcilable  with  the  prisoner's  guilt,  (as  1 
do  not  intend  to  impeach  the  credit  of  any  onn 
witness)  I  am  content  upon  that  suppoaition, 
he  may  be  acquitted :  I  don't  mean  that  any 
witness  has  laid  a  single  circumstance  befom 
vou  that  is  not  strictly  true,  but  that  they  may 
be  reconcilable  with  the  suspicion  of  his  guilt. 

I  do  not  mean  to  draw  your  attention  bacic 
to  the  several  circnonstances  of  the  prqsecution  ; 
thev  are  sll  before  you,  and  they  are  too  strong 
and  striking  to  be  easily  forgot ;  they  would 
be  diminiabed  considerably  by  attempting  tn 
recapitulate  them,  and  therefore  1  shall  not 
attempt  it :  and,  as  1  siid  at  .the  opening,  they 
are  irreconcilable  with  any  supposition  of  thn 
prisoner's  innocence,  independently  of  the  dn» 
fence  set  up  for.  him,  if  they  are  so  strong  in 
themselves,  as  it  would  be  offerioji^  violence  to 
one's  understanding,  not  to  consider  them  aa 
circumstances  nec,essarily  inducing  his  guilt. 

It  will  remain  for  your  consideration,  it  ia 
now  the  capital  quesiion,  Whether  these  cir« 
cumsunces  laid  before  you,  consisting  of  fivn 
or  six  parta  on  the  part  of  the  prisoner,  may  bn 
reconciled  with  the  suspkion  of  his  guilt?  Be- 
cause, if  they  may,  it  is  no  defence  at  all. 

Gentlemen,  the  first  is,  the  prisoner  being 
sent  by  his  father  to  Kensington  on  this  Sun- 
day on  which  he  met  the  duke  in  Hyde-Park, 
I  did  not  cbuse  by  any  means  to  ask  the  father 
any  question;  1  should  have  disobliged  my 
noble  client  if  I  had  done  it.  As,  why  he  waa 
sent  to  Kensington  ?  What  conversation  might 
have  led  to  that'maUer?  What  happened  al 
breakfast  with  his  father  was  the  sole  occasion 
of  his  going  there.  The  son,  you  see,  is  prin- 
cipally concerned  in  conducting  his  fatner'a 
business;  he  might,  or  he  might  not  (propose 
the  expediency  of  ancb  a  Joaniey .    It  is  n  Ul^ 
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lie  extnordioary,  this  busioess  (not  beiogr  nr- 
gmt  in  iU  owo  natare)  thoald  be  appointed  by 
Ibe  father  to  be  transacted  on  the  Sunday,  when 
tbe  father  niffht  as  well  bavtf  enaployed  bis 
tnae in  going  efaewbece:  goinir  to  ask  whether 
•  aom  OT  money  bad  been  paid  on  the  acooant 
•f  graTel,  to  make  it  nec^essary  to  be  sent  just 
it  choroh-tinie.  His  father  ulked  of  his  go- 
ing; he  did  go— iW bat  does  that  prove?  S&es 
it  prove  he  wastiot  to  go  to  Hyde- Park  any 
otiKnr  way^  Wboe? er  was  the  writer  of  these 
letters,  certainly  intended  to  have  a  meeting  on 
both  the  Sandals,  in  the  Park  and  in  the  Abbey, 
in  a  very  public  manner ;  and  that  agreeable 
to  the  tenour  of  the  letter,  he  did  provide  him- 
•elf  with  a  defence  in  case  of  need.  Now,  be 
the  author  of  these  letters  who  it  may,  the  au- 
tlior  did  contrive  a  subterfuge  for  himself  after- 
warda»  in  order  to  reply  to  a  charge  of  that 
nature. 

Gentlemen,  the  next  part  of  the  defence  is, 
that  he  at  several  times  and  to  several  people 
Mlirted  the  meetings  he  had  had  with  the  duke, 
and  the  extraordinary  occurrences.  This  in  • 
ileed  correspond!  with  the  observations  I  made : 
the  writer  of  these  letters  proposed  to  meet  the 
diAe  at  a  tinse  that  people  were  walking  out  on 
m  Sunday,  and  in  the  Abbey,  the  most  publks 
j^lacea,  and  at  the  mostf  public  times :  is  thatirre* 
ooBcilable  with  the  suspicion  ihat  the  prisoner  (if 
be  was  the  author  of  these  letters)  miffbt  have 
been  contriving  with  other  persons,  telling  peo- 
ple of  the  several  meetings  he  had  bad  with  the 
duke,  and  the  substance  of  those  meetings? 
Bnt  one  observation  will  arise,  perhaps  not 
moch  to  his  service ;  and  that  is,  when  be  told 
those  people  of  his  seeing  the  duke,  he  spoke 
tD  his  seeing  an  attendant,  iVhich  corresponds 
with  the  second  letter :  what  does  he  say  about 
it  to  the  persons  to  whom  he  relates  the  roeet- 
iB|f  ?  He  saw  he  was  armed-— he  saw  one  like- 
wise at  a  distance,  and  he  thoueht  there  was  a 
AmI  going  forwards.  Now,  when  he  spoke  to 
the  duke  of  the  surprize  he  had  entertained  on 
aeeing  the  duke  armed,  does  he  assign  that  as 
ft  reason  of  apprehending  a  duel?  No;  it  was 
bacause  it  was  coM  weather,  and  he  wondered 
to  see  him  without  a  great-coat:  so  that  the 
same  man  that  speaks  of  it  to  his  iriends  as  a 
drcumalance  that  might  induce  a  surprize, 
ipeaks  of  it  at  another  time  as  betog  surprized, 
without  givin|f  that  as  a  reason  for  it. 

The  next  circumstance  is,  Mr.  Greenwood's 
evidence  of  going  with  him  to  Westminster- 
Abbey.  There  are  two  or  three  things  a  little 
particular :  after  breakfast,  about  nine  o'clock, 
be  solicits  the  prisoner  to  dress  himself  in  order 
to  go  to  the  Park.  The  prisoner  seemed  un-> 
Willing  to  go  there.  He  said,  if  was  not  anr 
QBiisoal  thing,  when  they  were  to  go  together, 
for  them  to  diffn*,  and  upon  that  occasion  to 
part.  Supposing  the  prisoner  wanted  to  get 
rid  of  thia  companion  of  his,  who  had  laid 
there,  and  was  not  easily  to  be  got  rid  of,  why 
might  not  that  account  for  his  being  unwilling 
to  dress  himself  at  nine  in  the  morning,  in  or^ 
d^togetridtfbim?  For  he  had  time  enough 


to  dress  himself  an  hour  after  that,  and  to  meet 
the  duke  ii>  the  Abbey  at  eleven.  It  is  a  IHtle 
odd,  that  the  prisoner  wanted  to  go  another 
way,  and  expressed  a  reiuctancy  in  going 
through  the  Abbey.  It  is  clear,  be  did  nA 
mean  to  be  seen  by  Mr.  Greenwood  in  the  Ab- 
bey :  but  when  he  could  not  get  rid  of  that, 
and  he  plucked  him  by  the  coat  for  that  pur* 
pose,  did  they  prosecute  their  dedgn  in  going 
to  the  Park,  and  yet  saunter  a  good  wbUe  in 
the  Abbey  ?  (No  reason  why  they  did  ao.)  First 
they  went  to  general  Hargrave's  monmnenty 
then  to  captain  Cornwairs  monnmeat ;  there 
they  stayed  some  time,  the  duke's  behaviour 
being  in  Mr.  Greenwood's  evidence  paitieiilar ; 
from  the  duke's  bowing,  he  thought'  that  the 
duke  wanted  to  speak  to  him  in  private.  How 
is  this  reconcilable?  There  is  not  a  dnsam- 
stance  in  all  that  p|rt  of  the  story  of  Mr.  Green- 
wood's evidence,  which  suits  so  well  as  this 
of  bis  guilt :  first  he  wanted  to  set  rid  of  Mr. 
Greenwood,  and  wheri  he  could  not  do  that, 
then  making  no  secret  of  baring  seen  the  duke, 
and  make  that  tally  with 
his  telling  him  he  had  met  him. 

The  next  circumstance  is  Mr.  Ball's ;  aad  if 
that  circumstance  of  his  evidence  strikes  yon 
as  it  did  me,  I  wonder  he  was  produced  as  a 
witness;  for,  voo  see,  he  was  very  forward: 
he  was  blamed  for  it  by  one  of  his  witnesRs ; 
he  thought  he  talked  too  much  of  having  met 
the  duke,  that  was  so  singular,  that  it  demanded 
animadversions :  yet  notwithstandingt  when  be 
had  had  a  third  interview  with  the  duke,  aad 
there  appeared  ao  very  material  a  cireamstaooe 
o(the  duke's  having  chained  him  with  a  venr  ex- 
traordinary and  wicaed  proceeding  against  him; 
when  he  bad  told  him  of  all  iheae  letters,  and 
one  of  them  set  forth  hia  napoe,  as  a  pema 
that  could  inform  his  graceof  something  which 
nearly  related  to  his  safety,  and  hinted  to  him 
the  strangeness' of  these  letters,  and  chaiged 
them  upon  him ;  and  after  having  pretpodai  a 
total  ignorance  of  this  matter,  be  afterwards 
conceals  all  this  from  Mr.  Balls  and  what  is 
another  circumstance,  Mr.  Ball  says,  be  was 
rather  more  cheerful  in  relatiug  what  be  dkl 
tban  usual.  God  knows,  he  had  no  reason  to 
be  cheerful !  for  the  duke^  hafF  charged  him 
home  with  a.  capital  offence ;  the  duke  bad  ad- 
nM>nished  him,  and  told  hhn,  eitfart  be  was'the 
author  of  the  letters,  or  he  was  used  exeeed-- 
ingly  ill  by  the  person  that  did  write  thta. 
Yet,  you  see,  in  mentioning  these  tbinga  to  his 
friend  Mr.  Ball,  Ball  considers  it  as  a'  fruit  of 
tbeduke'is  benevolence  to  him,  and  aays,  he 
will  give  yo«a  post  in  the  army.  The  pri^ 
soner  replied,  It  mfnst  bie*a  very  good  one,  if  I 
accept  it. 

These  are  aH  4he  circmnBtanoea  that  tbey 
have  insisted  upon  as  proofo  of 'bis  innocence, 
except  one,  that  is  his  character.  Tbey  have 
called  to  that  many  witnesses  v  they  say  be'  ii 
very  expert. in  his  businesir,  a  very  diligent, 
sober  man;  nothing  about  him  as  marka  of 
distress;  no  vices  to  wbich  they  find  hinvio- 
cNfeied;  which  give  faim  an.oocafbnforade- 
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mtDd  of  tliif  kiod ;  ^  that,  opoD  the  whole, 
ke  bai  pened  m  a  very  boneai  man. 

6«otleiiieii,  when  you  oome  to  oonader  that, 
cbaracter  goes  bm  a  very  little,  aod  indeed  no 
tray  at  all,  towards  proving  bis  innocence. 

Id  the  first  place,  cbaracter  can  only  be  of 
service  to  a  roan,  where  bis  case  bangs  as  it 
were  in  equal  scales,  and  it  is  doubtful  whether 
isuecent  or  guilty ;  there  it  is  that  a  good  char 
racter  stan£  in  some  stead,  and  wul  balance 
tbe  scale  in  his  favour.  9ut  this  is  that  sort  of 
a  caie,  that  this  particular  character  they  have 
given  of  him  will  have  no  w.eight  to  repel  those 
several  suspicious  cirenmstances  that  tally  so 
exactly  es  to  bis  guilt.  Might  it  not  happen, 
tbat  a  man  betwixt  twenty  and  thirty  years  of 
e|[e,  dependant  in  some  naeasure  on  bis  father. 
Blight  have  a  secret  call  for  money,  which  be 
would  wish  his  father,  and  those  friends  tbat 
are  fond  of  lending  him  money,  not  to  be  ac- 
qnainted  with  ?  We  know  very  well,  tliere  are 
certain  circumstances,  some  in  tbis  capital  city 
of  London,  where  a  man  might  be  very  hard 
driven  for  the  want  of  monev,  which  he  would' 
chnse  to  hide  from  bis  friends. 

I  know  nothing  of  tbe  prisoner's  particular 
ebaracter;  bat  it  is  enough  for  this  purpose, 
that  it  possibly  may  be  his  case :  if  so,  Wbat 
then  has  the  present  character  to  do  with  it  ?  If 


tbedreamstances  of  tbe  anilines  are  s«cb«  ca« 
any  doubt  about  believin^r  he  is  guilty  or  notf 
Then  all  those  other  circumatances  will  base 
no  weight  at  all  to  oonnterpoise  the  weig^hl  of 
tbe  former. 

As  I  said  at  first,  if  upon  any  cwcamstanee^ 
offered  on  the  part  of  tbe  prisoner,  if  tbe  weight 
of  evidence  on  the  part  of  the  proseoutioa  in 
sttfiicient  to  charge  him,  there  is  nothing  m 
the  defence  that  will  lessen  it  at  all. 

Gentlemen,  be  is  safe  in  your  bands..  .  I 
doubt  not  but  that  yon  will  So  vow  duty :  if 
you  think  him  guilty,  you  will  nod  him  so ;  if 
not,  you  will  acquit  him.  With  regard  to  the 
duke,  his  grace  has  discharged  bis  duty  which 
he  owed  to  tbe  public,  which  he  will  at  all  times 
do,  aod  is  perfectly  indifferent  about  the  issue 
of  it. 

Tbe  Jury  acquitted  the  prisoner.  ' 

He  was  a  second  time  indicted  by  the  name 
of  William  Barnard,  for  fetoniously  sending 
another  letter  to  the  most  noble  Charles  doko 
of  Marlborough,  signed  F.  demanding  two  or 
three  hundred  pounds;  but  no  evidence  ap- 
pearing against  nim,  be  was  ac 


For  other  proceedings  respecting  tbis  matter 
see  the  King  v.  Fielding,  esq.  S  Burr.  719. 


537.  The  Trial  of  John  Stkvenson,  late  of  Bickerton^  in  the  Coanty 
of  Chester,  Cheesefactor,  at  Chester  Assizes,  upon  Frfday  the. 
•  27th  Day  of  April,  before  Mr.  Justice  Swinnerton,  and  Mr, 
Justice  White,  for  the  Murder  of  Mr.  Francis  Elcock,  latie  of 
Nantwich,.in  the  said  County,  Attorney  at  Law  :  32  Geobg^ 
IL  A.D.  1759. 


About  nine  o'clock  in  the  morning,  the 
Court  bdng  sat,  tbe  prisoner  was  brought  to 
thebv. 

Cmuuelfar  the  Crown.  Mr.  Hell,  Attor^^ 
nej-Gcneral  for  Cheshire,  Mr.  Falconer,  Mr. 
Hayward. 

Coumel  far  the  Pritoner.  Mr.  Townsend, 
Recorder  or  Chester,  Mr.  Perryn,  Mr.  Maddoz. 

Prothanotary.  PrisoneTi  hold  up  your  hand. 
You  stand  indicted  by  the  name  of  Jobn  Ste- 
Tenooo,  late  of  Bickerton,  in  tbe  county  of 
Chester,  yeoman,  for  that  you,  not  having  the 
fear  of  Giod  before  your  eyes,  but  being  mo? ed 
and  seduced  by  tbe  instigation  of  tbe  devil,  on 
the  Slst  daj  of  MarcA,  in  tbe  33nd  year 
of  the  reign  of  our  sovereign  lord  George 
theseoond»  now  king  of  Great  Britain,  &c. 
witb  force  and  arms,  at  Bickerton  aforesaid, 
in  the  comity  aforesaid,  in  and  upon  one 
Francis  Btoock,  in  the  peace  of  God,  and 
Ojir  eaid  lord  th^.  king  then  akid  thece  being, 


then  and  there  feloniously,  wilfully,  and  of 
your  malice  aforethought,  did  make  an  assanh ; 
and  that  yon  tbe  said  John  Stevenson  a  certain 
gun  of  the  value  of  ten  shillings,  tben  and 
there  charged  with  gunpowder  and  one  leaden 
bullet ;  which  gnu  you  the  said  John  Steven- 
son  in  botb  your  hands  tben  and  there  had  and 
held,  to,  against,  and  upon  the  said  Francis 
Elcock,  then  and  there  feloniously,  wilftdly^ 
and  of  your  malice  aforethought,  did  shoot  and 
discharge ;  and  that  you  tbe  said  John  Steven* 
son,  with  the  leaden  bullet  aforesaid,  out  of  the 
gun  aforesaid,  then  and  there,  by  force  of  the 
gun*  powder  shot,  discharged,  and  sent  forth' 
as  aforesaid,  the  aforesaid  Francis  Elcoek,  in 
and  upon  the  \di  side  of  the  belly  of  him  the 
said  Francis  Elcock,  then  and  there,  with  the 
leaden  bullet  aforesaid,  out  of  the  gun  afore- 
said, by  you  tbe  said  John  Stevenson,  so  aa 
aforesaid  shot,  discharged,  and  sent  forth,  fe- 
loniously, wiiluHy,  and  of  your  malice  afore- 
thought, did  strike,  penetrate,  and  wound; 
giving  to  the  said  Fnyicis  Eloock,  then  and 
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there,  with  the  leaden  ballet  aforesaid,  ao  aa 
aforesaid  shot,  discharged,  and  sent  forth  out 
of  the  guD  aforesaid,  by  you  the  aatd  John 
StefeoaoD,  in  and  upon  the  left  side  of  the  belly 
of  him  the  said  Francis  Elcock,  one  mortal 
wound,  of  the  depth  of  five  inches,  and  of  the 
breadth  of  one  inch  ;  of  ^rhicli  said  mortal 
wound  the  said  Franeis.EIcock,  on  the  aforesaid 
91st  day  of  March,  in  the  year  aforesaid,  for 
the  space  of  ten  hours,  at  Bickerton  aforesaid, 
in  ilie  county  aforesaid,  did  languish,  and 
languishing  did  live;  on  which  said  2l8t  day 
of  March,  in  the  year  aforesaid,  the  said 
Francis  Elcock,  at  Bickerton  aforesaid,  in  the 
countj^  alforesaid,  of  the  mortal  wound  afore- 
f  aid  died :  and  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say,  that  you  the  said 
John  Stevenson,  the  said  Frapcis  Elcock,  in 
manner  and  form  aforesaid,  feloniously,  wil- 
fully, and  of  your  malice  aforethought,  did 
kill  and  murder,  against  the  peace  of  our  said 
lord  the  king,  his  crown  and  dignity.   - 

Frothonotary.  How  say  you,  John  Steven* 
ton,  are  you  Guilty  of  the  murder  and  felony 
whereof  you  stand  indicted,  or  Not  Guilty  ? — 
^riioner.  Not  Guilty. 

Frothonotary,  Culprit,  how  will  you  be  tried  ? 
— Pfiwn«r.  By  God  and  my  country. 

Frothmotury,  God  send  you  a  good  defiver- 
nnce. 

Fritontr.  Amen :  God  send  me  a  good  de- 
liverance. 

Then  the  Juron  were  called  and  awom* 

Jury. 
William  Brown,  of  Stockport -Etcheb,  fore- 


John  Bennet  of  Marple^ 
'  John  Hodson,  of  Raby. 
Henry  Price,  of  ditto. 
John  Lee  of  Tranmore. 
Samuel  Jones,  of  Over-Bebbingtou. 
Joseph  Wright,  of  ditto. 
Richard  Jackson,  of  ditto. 
Thomas  Robinson,  of  Newhall. 
George  Woodhouse,  of  Buerton. 
John  Cliffe,  of  Audlem. 
Samuel  Lea,  of  Baddiley. 

N.B.  The  Prisoner  challenged  Abraham 
Darlington,  of  Brindley,  aa  he  came  to  be 
awom ;  but  no  caose  was  assigned  for  such 
challenge. 

Mr.  Attorney-General  challenged  Edward 
Hamnett,  of  Newhall,  as  he  came  to  be  sworn  ; 
as  Mr.  Hamnett  owned  he  was  related  to  the 
Prisoner. 

Fraihonotary  thf  n  read  the  indictment 

Mr.  Attorney  General^  counsel  for  the  crown, 
opened  the  case  to  the  following  effect : 

Gentlemen  of  the  Jury  ;  The  prisoner,  John 
Stevenson,  sUnds  indicted  before  you,  for  the 
murder  of  Mr.  Francis  EJcock,  late  of  Nant- 
wich  in  this  county,  an  attorney  at  law ;  which 
crime  he  (the  pritooer)  perpetrated  and  com- 
mitted upon  the  31st  dty  of  March  laat :   and 


it  is  now  my  doty,  aa  eonnsel  on  bebalf  of  the 
crown,  to  use  my  endeavours  for  the  obtaining 
that  justice  and  restitution,  which  the  law  re- 
quires for  crimes  of  this  horrid  nature.  To 
which  end,  it  may  be  necessary,  that  I  point 
otit  some  facts  aud  circumstances  antecedent 
to  the  commission  of  the  murder,  which  I 
doubt  not  we  shall  be  able  to  prove,  and  hope 
you  will  be  satisfied  in  your  consciences,  that 
the  prisoner  did  kill  and  murder  Mr.  Elcock, 
as  laid  in  the  indictment;  and  if  ao,  that  yon 
will  find  him  guilty. 

Gentlemen,  at  the  time  this  morder  wu 
committed,  Mr.  Elcock  was  doing  a  legal  and  a 
commendable  act:    he  was  endeavouring  to 
subdue  the  prisoner,  and  to  bring  him  to  a  jnst 
sense  of,  and  an  obedience  to  the  laws,  wbtdi 
he  had^but  a  little  while  before  yiolated,  by  an 
outrageous  contempt  of,  and  rebellion  to  those 
laws,  which  have  been  wisely  (and  happily  for 
us)  made,  for  the  preservation  of  the  lives,  and 
aecurity  of  the  properties  of  the  subject.    The 
prisoner,  gentlemen,  has  been  for  many  yeara 
a  cheeae-ractor  in  this  county  ;  but  failing  in 
his  credit  some  years  ago,  has  since  then  taken 
sanctuary  in  hia  house  at  Bickerton,  and  there 
kept  himself  confined,  to  prevent  the  effect  of 
a  civil  process,  and  to  evade  the  payment  of 
his  just  debts.    Common  attempts  for  justice 
to  the  creditors  were  vain :  the  aheriff's  offi- 
cers too  well  known,  and  indeed  persons  in  ge- 
neral (except  a  few  confidents)  too  hardly  sus- 
pected, to  gain  admittance :  art  and  policy  be- 
came necessary.    The  unfortunate  young  gen- 
tleman, whose  death  you  are  now  to  enquire 
into,  was  employed  as  an  attorney,  for  one  of 
the  prisoner's  creditors,  to  sue  out  a  writ  against 
him,  which  he  accordingfly  did,  and  obttined 
the  sheriff's  warrant  thereon,  and  delivered  it 
to  one  ef  the  officers  named  therein,  with  di- 
rections to  arrest  the  prisoner.    But  the  officer 
apprehending  he  should  be  denied  admittance 
to  the  prisoner,  bad  recourse  to  a  stratagem,  not 
unlikely  to  prevail.    He  wrote  a  letter  to  the 
prisoner,  signifying,  that  the  gentleman  who 
sent  it  wanted  to  buy  some  young  trees  from 
the  prisoner,  and  desiring  that  the  bearer  of  the 
Metier  might  be  permitted  to  view  the  trees,  or 
to  that  purpose.     The  officer  went  to  the  pri- 
soner's bouse  with  this  letter ;  and  knocking  at 
the  door,  a  person  came  to  the  window,  to  whom 
it  was  delivered ;  and  a^  soon  as  the  prisones 
had  read  the  letter,  the  officer  was  admitted  to 
him.    After  some  discourse  relating   to  the 
trees,  the  bailiff  acquainted  the  prisoner  Steven- 
son with  the  real  errand  he  came  upon,  name- 
ly, to  arrest  him ;  and  accordingly  the  bailiff 
did  then  and  there  actually  arrest  the  prisoner^ 
by  laying  his  hand  upon  him,  and  telling  him 
that  he  had  the  sheriff's  warrant  against  him» 
which  he  produced.    What  was  the  prisoner 
now  to  do  in  this  situation?  Must  he  tamelj 
submit  to  the  legal  authority  of  the  bailiff,  and 
quit  his  asylum,  till  be  had  given  security,  or 
rendered  to  the  plaintiff  aatiafaction  for   bis 
debt?  No.— Af\er  a  short  pause,  and  taking  n 
turn  or  two  in  hia  howei  ho  snddenly  piw- 
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•edtfld  a  Difttil  »t  the  ^reut  of  the  oflioer«  and 
swore,  if  he  did  not  immediately  leave  the 
house,  be  would  blow  his  biaina  out;  and  with- 
out waitings  for  an  answer,  actually  snapped 
the  pistol  at  bim,  which  missed  fire.    But  he 
could  not  rest  here ;   his  temper  was  too  hot 
to  put  up  with  the  affront  of  bemg  lawfully  ar- 
rested for  a  just  debt :  he  snap^  the  pistol 
three  times  at  the  officer's  breast,  which  provi- 
deatiaiiy  did  not  go  off.— It  was  hi|^b  time  for 
the  bailiif  uow  to  retire ;  the  presenration  of  bis 
IJle  required  it:   be  had  no  chance,  unarmed 
and  alone,  to  maintain  his  arrest  against  a 
loaded  pistol,  and  there  was  no  time  for  words 
to  soothe  a  man  of  so  desperate  and  outrageous 
a  disposition  into  a  peaceable  compliance ;  and 
therefore  the  offictfr  thought  fit  (and  I  think 
▼ery  prudently  too)  to  leave  bis  prisoii*r.    But 
aflerbis  miraculous  escape,  he  went  to  Mr. 
£icock,  who  was  in  the  neighbourhood,  and 
told  biro  that  he  had  arrested  the  prisoner,  who 
Kscued  himself  by  snapping  a  pistol  at  htm 
three  diflerent  times,  and  desired  Mr.  Eloock 
to  get  him  assisUnoe,  for  the  re-taking  the 
prisoner;    whereupon   Mr.  Eloock,   and  the 
plaintiff  in  the  action,  with  one  or  two  other 
persons,  returned  with  the  officer  to  tho  pri- 
soner's bouse,  which  they  found  locked ;  and 
Mr.  Eloock  going  to  one  of  the  doors  demanded 
entrance,  and  desired  the  prisoner  to  yield  to 
the  arrest.      But  the  prisoner's   resentment 
could  not  relish  a  capitulatiou  of  this  sort ;  he 
was  determined  still  to  oppose  the  authority 
of  the  law,  and  to  reliise  any  obedience  to  it. 
Resolved  upon  the  death  o(*  somfboily  or  other, 
no  matter  whom,  he  to<»k  up  a  gun  loaded  with 
goopuwder  and  hall,  and  iliscbarged  it  through 
the  door  against  which  Mr.  Elcuck  stood,  and 
unfortunately  killed  him.      It  seeroa  unneces- 
sary for  me,  geutleroen,  to  make  any  observa- 
tions with  respect  to  the  intf  ntion  of  th^  ori- 
aoner  to  commit  murder :  Ins  keeping  of  fire- 
arms loaded  in   bis  boune ;    his  snapping  a 
loaded  pistol  three  different  tunes  at  the  baihff, 
in  the  execution  of  his  duty,  at)er  be  had  ar 
rested  the  prisoner;  and  his  discharging  the 
gun,  wherebv  the  deceased  wati  killed,  loo  fa- 
tally evmce,  beyond  the  least  shadow  of  doubt, 
that  the  prisoner  did  intend  and  design  an  un- 
lawful   killing:    and    although   the    prisoner 
ought  not  have  seen  Mr.  Elcock,  when  he  dia. 
charged  the  gun  which  killed  him,  yet  his 
uooting  at  raudoui  was  an  unlawful  shootmg, 
ror  the  purpose,  and  with  an  inteut  to  kill  some- 
body  then  at  the  door;    and   therefore  that 
shooting  at  random  can  be  no  justification  or 
excuse  to  the  prisoner.— We,  who  are  counsel 
ipr  the  crown,  sliail  now  proceed  to  examine 
the  witnesses  in  support  of  the  indictment ; 
•nd  doubt  not  hut  we  shall  be  able  to  make  out 
the  case,  as  1  have  suted  it ;  and  if  so,  you 
will  then  find  the  prisoner  guilty,  that  he  may 
Mceive  tlie  punishment  ju  .tly  inflicted  by  law 
upon  thoae  who  shall  be  gndty  of  the  horrid 
Clime  of  murder. 

Mr.  Falconer^  counsel  for  the  crowa*    Gan- 
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tlemen,  Bfr.  Attomejr  lias  represented  the  case 
ao  folly,  that  it  is  quite  unnecessary  for  me  to 
enlarge  upon  it ;  and  therefore  shall  not  take 
up  the  time  of  the  Court,  but  proceed  to  tha 
examination  of  the  witnesses. 

Cryer  calls  John  James^  the  bailiff,  who  ar- 
rested the  prisoner. 

Jokn  Jamet  sworn. 

Coutuel/ar  the  Crown.  Do  you  know  tha 
prisoner  at  the  bar  ^— James,  Yes. 

Did  you  know  the  deoMised  Mr.  Francis  El- 
cock ?— Yes. 

Were  you,  at  any  time,  emploved  to  arrest 
the  prisoner  for  debt ;  and  what  happened  in 
consequence  of  it  ?  Speak  up,  that  the  gentle- 
men of  the  jury  may  hear  you.— Yes,  H  was 
employed  to  arrest  the  prisoner  for  a  debt  due. 
to  John  Atkm. 

By  whom  were  you  so  employed  ^^^'By  Mr. 
Elcock,  an  attorney. 

You  mean,  1  suppose,  the  deceased  Mr.  El- 
oock, him  that  was  shot?— «Yes. 

Go  on. — Being  so  employed  to  anest  Mr. 
Stevenson,  I  went  to  his  house,  and  knocked  at 
the  door.  Somebody  came  to  the  window ,  and 
asked  me^  what  1  wanted  ?  1  told  the  persoa 
who  came  to  the  window,  that  i  had  a  letter 
for  the  master  of  the  house,  which  she  took 
through  the  window;  and  1  auppose  it  was. 
delivered  to  Mr.  Stereoson. 

Why  do  you  suppose  sof — Because,  in  m 
little  time  after,  Mr.  Stevenson  opened  the  door. 

The  prisoner  opened  the  door,  you  say  ?— 
Yes,  and  he  asked  uie,  whether  I  lived  with 
the  gentleman  who  sent  the  letter,  or  from 
whom  the  letter  came?  1  told  him  1  did  ;  and. 
Mr.  Sterenson  invited  me  in. 

Well ;  What  happened  afterwards  P — I  went 
into  the  house  with  Mr.  Stevenson,  and  we^ 
then  went  together  tuwanls  the  back  door ;  and 
at  the  back  door  Mr.  Stevenson  stood  still,  to 
call  his  servant. 

Whereabouts  at  the  back  door  did  the  pri- 
soner stand  still,  to  call  his  servant  ?  Was  it 
within-side  of  the  door,  or  at  the  outsideof  tbe> 
door  ? — He  stood  still  upon  a  step,  at  the  back 
door,  the  out-side  of- the  door;  and  1  waa^ 
within-side  of  tbe  door. — 1  then  took  the  war^ 
rant  I  had  against  Mr.  Stevenson  out  of  my. 
pocket,  and  1  laid  my  hand  upon  his-shoulder,, 
aud  said.  Sir,  I  hope  you  will  excuse  me ? 

Was  the  prisoner  then  out  of  the  door  ?— ^ 
Yea.  I  said,  Sir,  1  hope  you  will  excuse  me ; 
for  the  letter  I  gave  you  was  to  deeoy  you.  1 
am  a  bailiff;  this  is  a  warrant  agamst  you ; 
and  YOU  are  my  prisoner  in  the  king's  name.     . 

What  did  the  prisoner  say  then?— He. 
shrieked  out,  aud  said,  I  had  used  him  ill. 

What  did  you  do  afterwards  ?— Mr.. Steven* 
son  and  I  returned  into  the  house ;  and  when; 
we  got  into.the  kitchen,  he  called  to  Betty, 
who  1  believe  was  his  house-keeper,  and  saut« 
to  her.  We  have  done  ill  in  letting  this  man 
into  the  house ;  for  he  has  arrested  me. 

He  told  hcTi  you  had  arrested  himi  you  aay  ? 
—Yes. 
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WeH  ;  Wbftt  happeiied  then  P— Tbe  priMmer 
went  then  towards  the  fire,  and  turned  to  the 
Msreen  on  the  right  hand,  and  stood  M  the  fur- 
tiler  end  of  ihefcreen. 

What  did  he  do  then  ?— He  tnrned  all  of  a 
sudden  upon  me,  with  a  pistol  in  bis  band,  and 
said,  he  would  blow  my  brains  out,  if  1  did  not 
get  immediately  ont  of  the  house^ 

Did  he  pi-esent  the  pistol  at  jon?— He  did. 

•  What  did  you  say  then?—!  told  him,  that 

was  not  the  way  to  do  business.    Mr.  Steven- 

aon  then  snapp^  the  pistol  at  me,  but  it  missed 

fire. 

Ara  yon  sure  be  snapped  the  pistol  at  you  ?— 
Yes,  very  sure. 

Well ;  what  did  you  thenP^l  wentback- 
w^s  through  the  kitchen,  and  Mr.  Stevenson 
ibilowed  me ;  and  in  a  narrow  passage  leading 
from  the  kitchen  toward^  the  door,'  be  snapped 
the  pistol  at  me  again;  and  he  snapped  the 
pistol  at  me  a  third  time,  bull  was  then  out  of 
the  house. 

When  you  got  out  of  the  house,  where  did 
you  go  then?— I  went  to  the  next  house,  I 
thuk  Mr.  NeviU's,  when  Mr.  Eloock  promised 
to  be.  Mr.  Elcock  saw  me,  and  met  me,  and 
ttked  me,  if  I  had  arrasted  StevensonP  I  told 
Mr.  Elcock,  that  I  had  arrested  bhn,  and  that 
he  had  snapped  a  pistol  at  me  three  diifoent 
thaes,  which  oUiged  me  to  come  away. 

What  did  Mr.  Etoock  say  to  that?— Mr. 
Sloock  said,  I  had  done  enough. 

How  did  you  proceed  afterwards?— I  told* 
Mr.  Elcock,  if  1  had  a  pistol,  I  could  bring  him 
«way ;  and  he  said,  1  should  not  want  tbat-- 
Then  Mr.  Elcock  sent  a  man  to  the  plaintiff 
John  Atkm*s,  and  to  bring  anns  from  his 
nther's. 

Where  did  Atkin  live  ?«-At  Cholmondley, 
»ot  very  far  from  Bickerton. 

Did  the  messenger  return  with  arms?— Yes. 

What  did  you  then?— Afler  the  arms  and 
ttMstance  were  brought,  we  went  again  to  Mr. 
Stevenson's  house. 

Who  went  to  the  prisoner's  house  P^-I  went, 
nid  the  plaintiff  John  Atkin,  und  a  tervant  of 
fan,  1  think.  Four  or  five  peisons,  I  bdieve, 
came  with  me. 

Was  there  another  sheriff^  officer  with  you  ? 
---Yes,  a  man  tolerated  by  the  sheriff,  one  John 
Jones. 

Did  Mr.  Elcock  go  to  the  prisoner's  house 
with  vou?— Yes. 

What  haopened  when  you  all  returned  to  the 
prisoner's  house  P'^As  we  were  all  running 
towards  the  prisoner's  house,  1  saw  the  prisoner 
m  another  man  out  of  doors ;  I  called  to  Mr. 
otewnson,  and  said,  You  may  as  well  stay. 
ror  we  are  coming  fat  you. 
^J>id  the  prisoner  hear  you  say  this?— I  be- 

Dkl  the  prison^  slay  for  yon  P-^No ;  he  and 
theother  man  wHh  him,  rui  into  the  honse. 

Well ;  whenjron  came  up  to  the  house,  pray 
what  followed  ?— When  we  came  up  to  the 
bouse,  I  said  to  Mr.  Elcock,  1  know  the  way 
iA  that  ^toor ;  go  y  on  to  the  other. 


H#w  many  doon  n^eM  tta€lo  tiw  hoQM  P'M 
Three. 

Did  you  know  all  the  tkree  doom?— Yes,  I 
knew  them  aH. 

You  bid  Mr.  Eloock  so  to  oneof  thedoenh  I 
think,  you  say  ?— I  bid  Mr.  Ekxick  and  *e 
others  to  take  care  of  two  of  the  dooiV)  aftd  I 
would  go  to  the  other. 

How  fiir  was  the  door  that  you  slid  ▼{« 
trould  gO  to,  fimm  the  door  yo«  desired  Mr. 
Elcock  to  take  care  of  ?«-lt  was  a  good  w»y 
distant,  in  going  round  abottt. 

Yoosaid,  yon  would  go  to  the  thfad  door; 
did  you  know  the  way  to  it?— Yes,  very  weHt 

Did  Mr.  Elcock  say  any  thing  to  the  people 
in  the  house^  when  he  came  up  to  Ibedoor?^^ 
1  cannot  teH  whether  he  did  or  not,  beoanse  'i 
was  not^present,  for  I  nm  Is  the  other  skb  off 
the  house. 

Pray,  was  the  door  you  went  to  kMhed,  or 
made  fittt  P— It  was  fast. 

When  you  all  Came  up  to  the  doors,  as  ysu 
have  been  mentioning,  pray,  what  followed  ^ 
—In  a  very  little  time,  almost  itmnedialely  afler 
1  came  up  to  theiioor,  Iheaod  anoise;  I  heard 
a  gun  go  off. 

Wbteh.  way  did  the  noue  come?  Wfacr» 
didyou  apprehend  the  gun  went4iff?  In  wlwl 
situation  were  you  fVom  the  ndise,  or  report 
of  it  ?— The  noise  came  as  betwixt  me  and 
them ;  betwixt  me  and  the  people  who  Caoat 
with  me. 

How  flu*  distant  might  yon  be  fhmitliedoor 
where  the  gun  was  fired  ? — Nine  or  ten  yard% 
it  might  be,  from  Mr.  Elcock. 

When  yon  heard  the  noise,  and  the  gun  go 
off,  what  did  you  do  then?  It  must  hav«. 
alarmed  you?'— When  1  heard  them  cryisig 
outon  the  other  side,  I  went  backwards  to  u 
kedge,  and  looking  over  it,  I  saw  Mr.  Etoock 
held  by  two  men  sitting  on  a  block. 

You  saw  Mr.  Eloock  aitdng  on  a  Mode,  sup- 
ported by  twor  men ;  how  did  he  look  ?— Toy 
piteonsly  indeed. 

Did  you  hear  him  say  any  thing  ?— Yes,  I 
heard  him  say,  Oh !  I  am  shot,  I  am  shot. 

Was  Mr.  Elcock  at  a  ^pneat  distance  frntn 
the  gun  at  the  time  he  received  the  woand,  or 
wasbe  near  it?— I  cannot  tell  whether  he  woo 
at  a  motor  asmall  distance  from  it 

What  did  you  do,  after  yon  had  seen  M^. 
Elcock  sitting  on  the  Mock  ? — 1  returned  agmia 
to  my  own  door,  to  prevent  the  prisooer^ 
getting  out 

Did  yon  see  Mr.  ISoock  afterwards?— In 
about  ten  minutes  aflerwards^  1  saw  two  meai 
carrving  hiifi  down  the  lane. 

Were  vouwithMr.  Eicockatthe  faooso  bo 
was  earned  to  ? — No. 

Did  you  see  bhn  afterwards  ?— No,  I  did 
not  see  him  after  the  two  men  carried  him  dowa 
the  lane. 

Have  yon  the  warrant  whereby  you  aneoled' 
the  prisoner?- 1  have. 

Pmy  produce  it.  Is  this  the  vory  winoot, 
under  the  authority  wliSKof  yoo  anPSitsd  the 
priiooerN-*Itis. 


•Mj 


JbrMmi»^ 


Vnf,  who  deKfind  la  yM  this  MRiBt  to 
aeeiite  ?^Hr.  filoook  hioiidf. 

Wert  there  Miy  boles  in  the  door  that  the  ball 
came  throoffh  whioh'killed  Mr.  Stock*  bcades 
Iho  ebol^cfle  ?---Yef,  there  wen  two  holoi  in 
Ue  deov,  bctidee  the  shot-hole. 

WoiHhoMoveraalitiii  the  doer  r-e-That  1 
t     do  not  know. 

WewtheMvo  holeo  In  the  door  higlHto  than 
4ho  ahot-hoio,  or  lower,  or  -how?— The  two 
Mm  were  higherihan  the  hole  iMb  the  ball 
kMilfliade* 

Could yoaseetfarenghAhetwoholei?  Weae 
4hoy1aifeeno«wh  to  aee,  and  knew  a  pawm 
4hiM«hr— Yes,  i  oonld  m  Ihrani^then;  I 
idid  look  throngb,  and  saw  into  ftut  tttshwi 
|>teialjr.    I  and  seteral  others  did  so. 

Prair,  what  business  did  Mr.  Bfaock  go  abovt, 
when  be  went  with  yon  to  the  priaoBer^  I 
«— To  essist  no  in  te-takiiMr  Mr.  Stetensi 


Do  yooknow  the  sheriff's  hand-wiithig  N^ 
Yes,  very  well. 

Is  the  wananft  uliereW  yoa  anroited  the 
jwisooer,  all  of  the  sheriff's  hand- writing  P— 
jyi  is  of  bis  hand-writittgy  txeept  two  names. 

Are  yon  positive  to  the  sheriff's  band* 
writing  ?— Vcs»  to  Mr.  Baxter's  band-writing, 
who  acted  as  sheriff,  and  made  oat  the  warnrnt, 
jmddeliTeredit. 

Pray,  what  are  the  two  names  thst  were  not 
written  by  Mr.  Baxler  f-^My  own  aaiOB,  and 
the  name  of  John  Jones,  anoSher  bailiff. 

Who  wrote  your  name,  and  the  name  of 
John  Jones  in  Abe  warrant  ?-^r.  Eloock. 

Are  yousnie  of  that  ?— Yes ;  for  I  swr  him 
write  toem. 

Are  yon  usoaMy  «mployed  as  a  bailiff  for  the 
esecntiDg  of  the  Aeriff 'a  wsrcantsP—Yes,  I  get 
wy  bread  by  it;  and  am  often  aent  for,  fifteen 
or  twenty  miles  rannd  the  coontrv . 

Was  yonr  name  inserted  in  the  warrant,  as 
the  sheriff'^  own  bailiff,  or  as  a  speeial  bailiff? 
*-I  was  a  special  baittff,  for  that  tkne,  ap- 
pointed by  the  sheriff. 

How  do  you  know  that?-— 1  have  been  in- 
fimned  sp :  i  think  it  is  so  expvessed  in  the 
warrant 

Had  yon  exeonted  any  warrants  frem  the 
sheriff  of  the  oonoty  of  Chester  the  year  be- 
fore ?— Yes,  many ;  twenty,or  jnere. 

Had  yon  eaeeuted  any  wanranio  ftom  the 
pitoent  sheriff,  vnderhis  avthority  f — Yes,  1 
OBecnted  attaohments  under  that  anthority, 
under  Mr.  Baxter.  I  had  four  or  live  war- 
aoto,  open  prooom  out  of  the  Exehequeri  at 
the  time  I  arMtod  Mr.  Stevenson,  and  have 
executed  several  warrants  since  Mr.  Harrison 
keeame  sheriff. 

How  Jong  had  mr.  Harrison  been  sheriff, 
before  you  arrested  the  prisoner?— A  week  or 
afortavbtkmjgktks. 

Cmr4.  Head  the  warifmt,  whereon  the  pri- 
•ooer  was  armstod  hy  the  witness. 

(The  warttnt  was  then  read,  and  H  appeared, , 
thai  the  words, «« bailiffs  for  this  time  only,^' 
after  Ike  names  of  AehnJaaaea  and  Mm  Jones, 
ikospeoel  haiitt»wem  inkm  by  Jlr.Bapker. 


A.D.  17n^  [8M 

The  warrant  was  dated  the  1st  of  Msreh,  aad 
there  was  an  indorsement  thereon,  **  Takegofd 
ail  for  eiffhteen  pounds  eight  shillings  and  tea 
pence  halfpenny>  by  affidavit  filed."  Aod  on- 
derwritteo,  "  jSlcook  by  Lowe*  by  the  said 
pheriff.'O 

Did  John  Evans,  the  sheriff  ^s  bailiff  named 
in  the  warrant,  go  with  yon,  whai  you  at- 
tempted to  re-take  Uie  prisoner  f— No  $  he  did 
not. 

When  did  the  plaintiff  John  Atkin  cooM  to 
yon  ?  Was  be  with  you  before,  or  at  the  time 
y^o  attempted  to  re-take  the  prisoner  ?--Joha 
AiMn  caatm  when  assistance  was  sent  for,  bat 
not  before.  He  came  with  os^  when  wo  went 
to«o>t«ke  MTp  Stevenaon. 

^ross-examinM.I 

Cautud/fT  the  fritimet.  I  think  yon  ssy, 
yon  took  the  vrarraot  out  of  ^onr  pocket,  and 
put  yonr  hsnd  upoo  the  prisoner*'  -■-—"— 
and  arrested  him?— %fasws.  Idid. 


Pray,  whore  did  yea  first  see  that  warrant, 
whereon  you  arrested  the     ' 
ikstatNantwich, 


prisOMIr?— I  saw  it 
nantwicn. 

Who  shewed  it  you?--The  decoMod  fifr. 
Eksock. 

When  you  first  saw  the  warrant,'  was  yomr 
aameinit?^No. 

Was  the  wiwntnt,  when  yo«  first  saw  it,  under 
the  seal  of  the  sheriff  ?—]' believe  it  was. 

Was  tlie  asme  of  John  Jones  (the  other  spe- 
cial bailiff)  hi  the  warrant  when  you  first  saw 
it  ?— I  believe  it  was  not 

Was  the  name  of  John  Evans^  thb  sheriff's 
officer,  in  the  warvsnt  then  ?— Yes,  it  was. 

Who  wrote  Svans"^  name  in  tho  warrant  ?-«- 
The  sheriff  pot  it  in. 

Of  whose  hand-writiog  w  the  warrant  ?*It 
is  all  of  Mr.  Baxter's  writing,  except  my 
name,  and  the  name  of  Jbhn  Jones. 

Are  you  sure  of  that  ?— Yes. 

Who  is  Mr.  Baxter?— Mr.  BAxtsr  acts  fiw 
the  under-sheriff. 

Of  whose  band-writing  ar^  the  Harness  John 
James  aod  John  Jones,  now  appearing  in  the 
warrant  ? — My  naaK  and  John  Jooers  wees 
written  iu  the  warrant  hy  Mr.  Eksock. 

Are  you  sum  that  the  nanaes  John  Jamea 
and  John  Jones  were  written  hi  the  wamnt  by 
Mr.  Elooek?— lamsery  smeofit;  Ibrlsaw 
him  write  them. 

Were  Ihey  .written  by  Mr.  Eloock,  after 
you  firrt  saw  the  waivant  at  NantwkA  ?^ 
Yes. 

Is  the  warfantin  the  samoMtoation,  in  every 

Sirt  of  it,  as  it  was  when  you  first  saw  it  at 
aotwich  ?— It  is,  except  the  iMitioli  of  the 


Where  does  Mr.  Baxtsr  live  ?^In  tliis  d^ 
(Chester). 

Do  yon  khow  Mr.  HoUins?— Yes. 

Who  is  he  ?^The  under-sheriff. 

00  the  sheriilb  always  keep  their  oflfee  in 
the  city  ?— They  keep  their  offioe  in  the  eit^, 
where  «they  please  to  appoiiit;  I  believe  an. 

And  is  that  the  plaoc  where  the  shsri 
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warrants  are  always  made  out  ?--Thatia  the 
|ilace  where  they  apply  for  warrants. 

How  far  does  the  unBer-sberiff  li? e  from  this 
chy  ? — ^Twenty  miles,  I  believe. 

Was  Mr.  Elcock  appointed  by  the  sheriflTto 
make  out  warrants  P--I  do  not  know  that  he 
was. 

Had  Mr.  Baxter  anthority  to  make  out  war- 
rants ?— I  don't  know. 

Yon  say,  the  under-sheriff  always  keeps  an 
'  office  in  the  city  of  Chester  P— Yes ;  where  the 
'  sberifia,  when  tbey  come  in,  are  pleased  to  fix  it. 

You  say,  you  went  to  Mr.  Elcock  after  you 
had  arrested  the  prisoner?— Mr.  Elcock  met 
me,  as  1  was  goingp  to  him. 

And  you  then  told  Mr.  Elcock  you  were 
forced  to  retreat  ?— 1  told  him  so,  and  so  it  was. 

Is  it  the  practice,  for  the  names  of  the 
sheriff's  own  bailiffs,  or  those  bound  to  the 
sheriff,  to  be  piit  into  warrants  in  the  office; 
and  blanks  to  lie  left  in  the  tiame  warrants  for 
the  names  of  other  bailiffs,  to  be  put  in  by  at- 
tornies,  after  the  warrants  come  from  the 
office?— It  is  the  practice. 

Did  yon  f^re  security  to  the  sheriff;  for 
beinff  his  bailiff  ?_No,  not  at  that  time. 

Where  did  you  stay,  after  you  liad  arrested 
the  prisoner,  till  assistance  came  to  you  ?— I 
and  Mr.  Elcock  stayed  at  a  gentleman^s  house, 
the  aext  house  to  Mr.  Stevenson's,  Mr.  Robert 
Nevili's  bouse,  till  assisUnce  came. 

Who  went  for  the  assistance  ?— John  Jones, 
the  other  bailiff  named  with  me,  I  believe. 

What  number  of  people  came  to  your  assist- 
ance ?— I  don't  well  recollect  the  number ;  but 
I  remember  the  plaintiff  John  Atkin,  and  his 
servant,  (whose  name  I  know  not)  Richard 
Bowker,  John  Jones,  and  myself  made  five. 

Did  yon  desire  Mr.  Elcock  to  stay  where  he 
was,  at  Mr.  Nevill'a  house,  and  not  go  to  the 
prisoner's  house?— I  did  not. 

Pray,  bad  not  you  an  iron  crow  with  yon, 
when  you  all  went  to  the  prisoner's  house?— 
Yes. 

Where  had  you  that  crow?..-!  told  Mr. 
Elcock  I  wanted  a  crow,  and  lie  borrowed  one 
from  the  woman  of  the  house,  Mre.  Nevill. 

You  say,  you  went  to  different  doora,  when 
you  came  to  the  house ;  pray,  were  these 
doors  on  one  side  of  the  bouse,  at  the  cornere 
of  the  house ;  or  bow  were  they  situated  ?— 
I  said,  I  went  to  a  door  on  one  side  of  the 
house,  and  desired'  Mr.  Elcock  would  sUy  at 
a  door  on  the  other  side  of  ibe  bouse. 

Did  you  yourself  speak  to  the  prisoner  when 
you  came  to  *he  house,  and  demand  entrance 
from  him  P— 1  did  not. 

Did  John  Jones  demand  entrance  ? — I  don't 
know :  John  Jones  was  not  on  the  same  side 
of  the  boose  with  me. 

Did  you  desire  Mr.  EJcock  to  demand  en- 
trance, as  you  wera  (j^ing  to  the  house,  or  he- , 
fore  you  came  to  the  house  ?— No,  I  did  not. — 
But  when  we  were  going  to  Mr.  Stevenson's, 
I  saw  Mr.  Stevenson  out  of  doora,  a«d  called 
to  him  to  sUy,  and  told  him,  we  were  coming 
for  his. 
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Bow  far  might  you  be  from  the  prisoner  at 
that  time  ? — It  might  be  threescore  yards. 

Were  Mr.  Elcock  and  John  Jones  at  one 
door  of  the  house  ?.— I  don't  knov7. 

Did  you,  from  the  other  side  of  the  house, 
desire  "Mr.  Elcock  to  demand  entraneeP— 4 
could  not  see  Mr.  Elcock  from  the  other  side 
of  the  house.  • 

Pri$oner.  Is  the  warrant  yon  have  shewn 
to  the  Court,  the  same  warrant  you  produced  to 
me? — Jomef.  Yes,  the  very  same.  [Priaoner 
desires  to  see  the  warrant.  He  Idoks  at  it,  and 
says,..'-lt  is  not  the  warrant]. 

Court  to  the  Pritoner.  Leave  the  qdcstioiis 
to  be  asked  by.  your  counsel ;  they  know  best 
how  to  act  for  your  defence.  Consider,  yon 
stand  upon  trial  for  your  life.  Yonr  oonditioa 
is  a  most  melancholy  one,  and  very  perilous ; 
therefore  reler  yourself  to  the  judgment  of 
your  counsel  in  ooattera  of  so  great  importance 
to  you. 

James,    It  is  the  very  warrant  upon  which  I 
arrested  the  prisoner.   [Then  the  witness  with- 
drew.] 
•  Cryer,  call  John  Atkin. 

John  Atkin  sworn. 

Counsel  for  the  Crown.  Do  you  koowtbe 
prisoner  at  the  bar  f-^  Atkin.    Yes,  very  well. 

Did  you  know  Mr.  Francis  Elcock,  de- 
ceased ? — Yes. 

.  When  were  you  last  in  company  with  the 
deceased  ? — I  was  in  company  with  him  upon 
theSlstday  of  March  last,  at  the  lioose  of 
John  Stevenson  in  Bickerton. 

Did  you  go  with  the  deceased  to  the  pri- 
soiier's  house  on  that  day  ? — Yes. 

What  was  the  occasion  of  your  going  thither 
with  Mr.  Elcock  ?— John  Jamea  sent  for  me^ 
to  cunse  to  assist  the  bailiflW. 

To  do  what?— To  re-take  John  Stevenson. 

And  did  you  go  accordingly  for  that  pur- 
pose  ?— Yes. 

Who  went  with  you?— Mr.  Eksocfc,  and 
John  James  and  John  Jones.  We  all  went  to 
take  the  prisoner  by  force,  John  James  having 
sent  for  me  to  assist  him,  after  the  prisoner  had 
snapped  a  pistol  at  him.  We  all  went,  liecaose 
John  Stevenson  had  drove  the  bailiff  from  the 
house,  by  snapping  a  pistol  at  him. 

Who  told  you,  that  tlie  prisoner  had  snapped 
a  pistol  at  the  bailiff  ?— John  James,  the  bniUff, 
told  me  so. 

Did  yon  see  the  prisoner,  in  the  hnose, 
when  you  came  there?-- 1  did  not. 

Did  you  go  with  Mr.  Elcock  ?— Yes. 

How*  far  were  you  from  Mr.  Elcock,  when 
you  came  io  the  bouse  ? — Within  three  or  finir 
yards  of  him. 

Then  yuu  did  not  see  the  prisoner  ?— No. 

Did  you  see  any  people  in  the  house,  when 
you  came  there?— No;  hot  1  imagine  people 
were  in  the  bouse,  when  Mr.  Eloock  and  I 
came  to  it. 

Did  yon  hear  anv  people  in  the  bonwP—- 
Yes,  we  heard  people^  hot  snwnehtdy. 
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Were  the  doora  locked,  or  made  fast  P^Yer; 
the  dbon  were  made  Awt. 

When  3^00  came  up  to  the  boose,  did  John 
James  ffi?e  Mr.  Eleock  and  yoo  any  directions 
about  toe  business  you  were  to  do  there  ? — 
Yes;  when  we  came  up  to  the  iloor,  John 
James  ordered  Mr.  Eloock  and  me  to  attend 
that  door. 

Which  door  was  UP— It  was  the  bock 
kitchen  door. 

When  von  came  to  the  door,  did  Mr.  Elooek 
say  any  tninif  to  the  people  in  the  house  ? — ^As 
soon  as  we  came  to  the  ooor,  Mr.  Elcock  said, 
Open  the  door,  open  the  door,  or  we  will  break 
It  down.  I  thought  they  were  making  the 
door  fast 

Was  the  door  opened  ?— No. 

What  was  done  afterwards,  when  the  people 
within  would  not  open  the  doorP — As  soon  as 
Mr.  Elcock  said  so,  he  bid  me  strike  an  iron 
crow  under  the  door,  in  order  to  lift  it  off  the 
hmgfes;  and  I  accordingly  put  the  crow  under 
the  door. 

Was  it  Mr.  Ehsock,  who  ordered  you  to  put 
the  crow  under  the  doorP — Yes. 

When  you  pot  the  crow  under  the  door,  pray, 
what  happened  P — As  soon  as  I  had  put  the  crow 
or  ringer  under  the  door,  Mr.  Elcock  said  to 
tne,  John,  run  to  the  other  door,  -for  tear 
Ste?enson  gets  oot  of  it;  whereupon  I  left  the 
crow  sticking  under  the  door  upon  the  sill,  and 
went  away  towards  the  other  door,  and  had 
not  gone  above  three  or  four  yards  from  the 
door,  before  I  heard  a  gun  go  off. 

Diffyou  see  Mr.  Eloock  when  the  gun  went 
offP—Yes.  ^ 

Did  he  say  any  thing  then  ?— Yes ;  I  heard 
bim  say,  I  am  shot,  I  am  shot ;  and  he  fell  on  one 
aide  of  his  back  down  two  steps.  Richard 
Bowker  and  1  took  bim  up :  then  Mr.  Elcock 
took  op  his  shirt,  and  shewed  us  the  wound. 

Who  was  this  Bowker  ?— He  was  ao  assist- 
ant, who  came  with  me  to  re- take  John  Slereu'- 
flon. 

What  did  yon  do  with  Mr.  Elcock,  after  you 
and  Bowker  took  him  upP — He  hung  about 
our  shooMers,  and  we  carried  him  to  a  wooden 
Mock,  where  be  desired  to  rest. 

Yoo  say,  he  polled  op  his  shirt,  and  shewed 
yoo  his  woond ;  pray,  on  what  part  of  his  body 
was  be  wounded  P — He  was  wounded  on  the 
aide  of  the  belly,  abore  his  groin. 

Were  there  any  holes  in  the  door  where  the 
Ull  came  through,  besides  that  which  the  ball 
madeP  Did  yon  see  the  hole  which  the  buNet 
made  P — 1  saw  the  hole  which  the  bullet  came 
through ;  and  there  was  also  a  slit  in  the  door, 
which  seemed  big  enough  for  a  person  to  see 
through ;  and  there  were  two  holes  besides  in 
the  door. 

How  large  were  the  two  holes  that  were  io 
the  door,  bettdes  that  which  the  bullet  madeP 
— Ooeof  the  holea'wasan  ioch-aod4ialf  hole; 
the  other  big^.'  fiot  the  slit  waa  afterwards 
kthed  oo  the  inner  side  of  the  door. 

Could  yoo  ha?e  Wen  the  prisoner  through 
tkoae  holflaP^^No  doubt  of  it,  if  he  had 
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been  opposite  to  me  when  I  looked  throogh  ; 
hot  he  was  not,  and  therefore  I  could  not  see 
him. 

Were  yon  present  when  the  prisoner  sor- 
rendered  himself?—!  was. 

Had  he  any  fire-arms  in  the  house,  when' be 
surrendered  P— He  had  fire-arms  at  that  time. 
I  fired  off  one  of  the  pistols  the  day  after  the 
prisoner  killed  Mr.  Eloock. 

What  day  of  the  month  was  that  P— The 
88d  of  March,  Mr.  Elcock  received  his  mor- 
tal woond  opoD  the  Slst,  aboot  three  o'clock. 

What  other  fire-arms  had  the  prisoner  when 
he  sorrendered  besides  the  pistol  too  fired  P— 
There  were  two  pbtols ;  one  besiiles  that  which 
I  fired ;  and  a  gfun. 

Were  they  loaded  ?*- Yes. 

How  do  yon  know  they  were  loaded  ?— 
That  aistol  which  I  fired  off,  was  Terv  heavy 
loaded :  the  other  pistol  was  discharged  against 
an  ash-tree,  and  I  saw  the  hole  which  the 
bollet  had  made  in  the  tree;  and  the  gun  was' 
fired  into  the  air. 

When  the  prisoner  sorreodered  himself,  did 
he  acknowledge  that  be  had  fire-arms  in  the 
boose  P— He  said,  he  had  bbt  one  pistol.  Bot 
the  woman  in  tbe  boose  being  asked,  whether 
there  were  any  more  fire-arms ;  she  told  them, 
there  was  another  pistol  and  a  gon. 

You  say,  yon  discharged  one  of  the  pistols 
yourself;  Did  you  P — ^I  did,  and  fired  it  inte 
the  air. 

Did  you  see  the  pistol  discharged  against 
the  ash-tree  P—1  did  ;  and  looked  at  the  hole 
which  the  ball  had  made.  The  gun  was  fired 
into  the  air. 

Cross-examined. 

Counsel  for  the  Pritoner,  When  yon  came 
to  re-take  the  prisoner  with  Mr.  Elcock,  what 
orders  did  John  James  give  you  P — Atkin.  He 
ordered  Mr.  Eleock  and  me  to  stay  at  tbe  door, 
and  he  ran  to  the  other. 

What  orders  had  John  Jones  received? 
Was  he  to  hare  no  hand  in  re-taking  the  pri* 
sonerP — John  Jones  was  ordered  by  John 
James  to  attend  a  woman,  Sterenson^s  house- 
keeper, I  believe,  and  not  let  her  come  near  him. 
•  Was  neither  John  James,  nor  John  Jones, 
with  you  and  Mr.  Elcock,  at  tbe  door  where 
you  were  stationed,  in  order  to  re- take  the  pri- 
soner ? — Neither  'Of  them. 

Was  John  Jones  within  sight  of  you  ?— I 
think  he  was. 

Did  you  all  act  as  assistants  to  the  bailiff  P— 
Yes. 

And  by  his  orders? — ^Ycs. 

Then  the  Witness  withdrew. 
Cryer,  Call  William  Griffith. 

William  Griffithuworn. 

Counsel  for  the  Crown.  Do  yoo  know  the 
prisoner  at  the  bar  f -^Griffith.  Yes,  ?erv  well. 

Do  yoo  remember  any  thing  about  the  pri- 
soner's* discharging  or  firing  a  gun  at  any 
timeP  Pray,  speak  up,  that  the  jury  may  hear 
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Trid^J^n  Sieoenton, 


joy,«iid  to^nt  Hmoi  wkhwhityoo  lno«r 
4»f  the  mttttr.— Y€S,  Sir,  I  wmib  Mr.  Slef«B- 
ton's  house  at  BickertoOy  when  Mr.  Eloodt 
JVM  thet* 

What  part  of  the  hdue  were  yea  k  at  thet 
limeP— 1  wae  in  the  hoi»e-plaee»  and  Mr. 
Storeneon  wa^  in  th^  baok-ldtchen. 

Was  anj  bedy  in  the  boase,  hcaides  the  pri- 
aoner  and  youraelf  ? — Yes  i  a  wemaa  waa  in 
ihe  honsey — a  eer?  ant-wonan. 

Did  you  see  the  (msoner  fire  the  gan  ?— 
The  prisoner  did  fire  the  gun  at  the  hiok-door, 
and  brought  it  in  ailerwards,  and  took  it  into 
the  parlour. 

Atler  the  ffnn  was  fired,  did  yen  hear  no 
noise  out  of  doors?  Was  there  no  alarm  naade 
about  it  P— Yes ;  the  people  witbeot  ehotiled, 
Mai>lerl 

Frew  what  place  did  the  priaener  take  the 
^run  which  he  firedP^He  took  it  frans  the 
mantle-piece  b  the  kitchen. 

Waa  the  prisoner  accustomed  tn  keep  fire- 
arms in  the  house  with  him  P-^l  cannot  tdl. 

How  long  wa  it  after  the  gun  was  fired, 
4hat  you  heard  the  people  shout,  Murder  ?— In 
about  a  uHBute  or  two  after  the  gnn  was  fired. 

I  suppose  you  were  curious  enonffh,  after 
the  gun  was  fired,  and  you  heard  the  cry  of 
muider,  to  know,  whetlMr  any  body  wee  hurt, 
or  not ;  were  net  yopp— I  went  to  a  window, 
andtoekedoot;  andsaw  aodaninblnacielhes 
eupported  or  held  up  between  two  men. 

Ind  yon  say  nothiag  to  the  priaener  upon 
4hia  occasionP— Yee;  I  told  Mr.  8terenson, 
|ha  I  beliefcd  there  waa  never  a  raaa  killed, 
but  there  was  one  hurt,  and  they  nailed  biai 
Mr.  Elcoek. 

And  pray,  when  yiw  iM  the  prisoner  there 
nms  nerer  a  man  killed,  but  a  nan  hurt,  and 
liisnamewaallr.  Ekaeoks  what  did  he  say  ta 
yon  P— He  said,  I  don't  know  what  busineas  a 
naan  of  his  coat  had  anoong  such  fnan  as  those. 
I  am  glad  of  it. 

What  do  yon  apprehend  he  meant  by  the 
wards,  •<  A  man  of  his  coat  P"    I  don't  know. 

Counml  for  the  Prisoner,  You  will  plema  to 
obaarve,  the  witeeea  toM  the  priaeaer  them 
waa  a  man  hurt,  but  nobody  killed ;  and  that 
waa  immadittely  befiwe  the  prieener  esid,  ha 
waa  glad  of  it^Glad  that  nobody  waa  killed. 

Then  the  Witnem  withdraw. 

Ciyer,  Call  Mr.  Cooper. 

Mr.  Cooper  sworn. 

Omnulfor  the  Cromn,  I  think  yon  aiv* 
mnmkf^Cooper.  Yea, Sir. 

Where  do  you  lire  ?— At  Nantwich. 

Did  yon  know  the  deceased  Mn  Francis 
ElcockP^Yes,  vorif  well. 

Were  von  sent  for  at  anytime,  and  when, 
to  attend  Mr.  Elceck,  npoa  account  of  his 
having  recaireda  waned,  by  thn  firing  of  a 
gnn,  or  4therwiaeP  Pray,  acquaiat  the  Court 
and  jury  with  what  you  know  «f  thie  metter. 
^^Upan  Wednesday  the  gist  day  af  Marnk 
Im,  9.  msmm^gei,  «ama  to  ma  abmR  three 


Bsiring  mm  to  goto 
Elceck,     ' 


n^ckiek  in  the 

Bickerton,  to  Mr.  Francis  Elceck,  whis'the 
mesaenger  told  me,  was  shot  I  went  aeaord- 
ingly  with  the  man,  and  get  to  Bickarton 
alwnt  fire  o'clock  in  the  evening.  When  I 
caoae  there,  I  found  that  Mr.  Rowe,  a  suigean 
from  Malpaa,  had  been  sent  for  likewiee,  and 
had  beoi  there  for  some  time  before.  Mr. 
Rowe  and  I  went  up  stairs  together,  to  the 
room  where  Mr.  Elceck  was,  and  wa  foand 

im 


he  pulled  up  kis  shirt,  and  shewed  am  when 
the  ball  was  iedged,  and  seemed  impatient  to 


have  it  taken  «ut :  npon  seeing  the  wemid,  I 
took  the  ball  between  my  finger  and  thumb, 
and  peroeired  I  could  essilv  diskwlge  it.  I 
then  examined  the  wound,  wbere  the  bafl  had 
entered,  and  found  it  cut  about  two  inches 
from  the  hip  an  the  leftside  of  his  belly:  it 
passed  through  his  beHy,  by  bis  bawals,  no 
dou^and  lodged  five  or  sis  inches  betow  the 
right  hip,  almost  through  the  skin.  As  seen 
as  I  saw  this,  I  took  Mr.  Rowe  bto  andher 
room,  to  oonsnlt  what  waa  fittest  to  badane; 
and  1  told  him,  it  waa  my  opimon,  that  Mr. 
£loock  was  a  dyii^  man,  aad  that  1  did  not 
know  whether  it  would  be  of  any  uae  to  take 
the  ball  away,  akboagh  it  couhi  be  ea  eesily 
effected.  Bat  considering  that  it  waoM  give 
him  eema  aetisfaction,  and  perhaps  aaae  tee, 
by  takiitf  the  ball  from  the  phme  where  it  did 
lie,  Mr.  Rowe  and  I  went  into  the  room  agoia, 
aad  I  took  out  the  baU.  After  I  had  taken  the 
ball  out,  aod  dressed  the  womid,  and  put  a 
bandsge  abeut  it,  I  asked  Mr.  Bloock,  how  he 
did  P  He  said,  he  waa  easier.  Doctor  Hajpes 
caam  m  afterwards;  and  when  I  had  told  him 
the  aatnre  of  the  wound,  he  looked  upon  ihe 


caie  to  be  extremely  dangaraus.  The  doctor 
stoyed  wkfa  him  two  or  three  bourn,  and  then 
went  away  ;  but  Mr.  filaoak  derired  me  aad 
Mrs.  NeviU  tosh  with  him ;  which  wadid,  and 
his  father  did  ao  too,  till  ten  minutes  p^t  three 
the  next  morning,  and  he  then  expired.  (The 
witaca  produces  the  ball.) 

Do  yen  heUkwB  that  the  wound  which  Mr; 
Bleeek  received  waa  the  occasion  of  iris  death  t 
—I  firmly  believe,  that  the  wound  which  he 
noeivn4  was  the  oaoasioa  of  hie  death. 

Did  Mr.  Etoeck  say  any  tMnff  to  yen  In 
ha  agoaies,  upon  the  metanoholy  oeassien, 
and  what  P— Mr.  Ekock  told  me,  that  be  was 
shot,  as  im  was  stooping  dawn,  with  a  crow 
hi  his  hand,  atriving  to  open  the  prisenuV 


Did  he  tell  yon  from  what  part  of  the 
he  waa  abet  P^He  said,  he  reaeitad  the 
at  the  dear  of  the  prisoner'a  hooae. 

Pray,  how  came  the  ball  to  be 


in  that  uncommon  form  P— I  believe  ito  ffoing 
thraugh  the  dear  was  the  oosasicn  of  ito  Mug 
m  that  farm.    [Thea  the  Witnsas  withdrew.) 
Cryer,  Ceil  Mr.  Baxter. 

Mr.  Robert  Baxter  swara. 

Cmmei  fmr  tJie  Cromm.    JVay^Mr. 
am  yM  omoflmedio  iny,  ani  what  i 
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for  Mr.  HftrnMni,  the  pMfteat  •b«riff  of  the 
oomiiy  of  Chester  ?—Badrfer.   Yes,  8ur,  1  am 
eoocerned  for  the  sheriff^  and  keep  his  office. 
'  Do  yon  make  oat  warraDls  Amp  the  sheriff? 
—I  do. 

Did  yoa  receive  at  any  time,  aod  when,  a 
Writ  against  the  prisoner,  atthesuit  ot^  John 
Athin  f — I  received*  a  writ  agaiiist  him  npos 
the  Ist  of  March  last.    (Which  be  produoes.) 

Look  upon  that  warront.  Did  you  make 
6«t  that  warrant  npon  the  writ,  la  order  to  n> 
Kst  the  prisoner  F'— F  did. 

And  are  you  sure  that  i»  the  same  warrant 
yon  did  make  out  r^— Yes ;  I  am  sore  it  it« 

(The  Writ  was  read,  and  upon  th#  bapk  of  it 
WAS  written,/  Take  bail  for  eighteen  pfmods 

*  eiffht  shillings  and  ten^penoe  half-penny^  by 
«  affidavit  filed.'— -And  anotbec  indorsement^ 
▼iz.  '  1  promise  to  indemnify  the  sheriff  in  the 

*  execution  of  tiie  writ,  aa  to  the  apscsial  bailiiSk 

*  John  Atkin.' 

Ia.it  osnel  fbr  the  sheriff  tp  mipoint  a.geotIe* 
man  in  this  town  to  execute  the  office,  and  to 
act  for  him  P — It  is  usual.  1  have  b^  several 
times  appointed  myself. 

Do  you  recdve  all  the  write  that  are  sued 
out,  directed  to  the  sheriff  of  this  county  P~- 
I  do. 

And  do  yon  make  out  the  warrants  npon 
mich  writs?— Ido. 

And  return  the  writs  ?— Yes. 

Do  you  execute  all  other  acts  that  the  sheriff 
would  do,  if  he  resided  here  himself  ?— Yes ; 
except  attending  the  assizes  and  sessions. 

And  has  this  been  the  constant  practice  in 
this  county  ?— Yes,  during  all  my  time. 

Has  it  been  usual,  when  pleintiffk  would 
have  special  bailiflk  appointed,  to  leave  blanks 
in  the  warrants  for  their  names  to  be  inserted  ? 
-H-Yes,  upon  the  sheriff  being  indemnified. 

Have  you  done  this  Tourseif  N-Yes. 

Have  you  known  others  to  do  it?— Y)b§,  se* 
▼eral  others,  to  my  knowledge. 

Did  yon  ever  know  it  to  De  refused  ?^No, 
nerer,  upon  the  sheriff  being  indemnified,  and 
the  attorney  ui  known  to  be  a  fiur  pracMser.  I 
hare  known  it  refused,  where  the  practiser  was 
not  liked,  or  where  the  sheriff  ran  any  risk  or 
bazard,  and  the  indemnity  was  not  approved ; 
but  when  the  attomejr,  or  praetlser,  and  the 
indemnity  are  liked,  itis  usnallv  done. 

Plray,  what  is  the  nature  of  the  indemnity 
given  to  the  sheriff  upon  this  occasion?— It  is, 
that  he  should  not  suff^  by  escapes  or  rescues. 

And  baA  this  been  the  constant  practice  used 
by  the  persons  who  have  acted  in  the  sheriff^s 
office  in  the  capadMr  yon  now  act?::— It  baa 
been  so  all  the  time  I  have  known  the  offiee. 

Hqw  long,  pray,  is  that?— Seven  or  eight- 
and- twenty  years. 

I^  leave  bhinks  in  the  warranto  for  the  names 
«ff  the  spedai  bailiffs  to  be  inserted  ?— Yes. 

Pray,  whether  is  such  (iractice  convenient 
to  the  plaintiffs  and  suitors  in  the  court,  or  in- 
convenient to  them? — It  is  looked  upon  to.  be. 
very  convenient  for  the  pleintiib. 


Do  yon  tbinit  so  yemelf  N-»I  lisok  npoo  it 
in  that  light.  ^ 

Httl  Mr.  Lowe  or  Itf  n  £lcoek,  or  both  of 
them,  a  right  to  insert  the  names  of  thespeciat 
bailiffs  in  the  blank  left  hi  the  warrant,  whereoo 
the  prison^  wse  arrested  ?— 1  apprehend  either 
Mr.  Lowe  or  Bfr.  £icock  bad  a  right  to  do  so. 

is  it  usual  fbr  atlornies  in  the  country  to  send 
their  direetions  to  their  agents  in  ehester  to 
take  out  writs  ?— Yee. 

And  it  the  agent's  name  generally  put  to  the 
writ,  or  the  name  of  the  attorney  in  the  country 
only?— The  ageot%  name  is  generally  adde4 
to  the  name  of  the  country  attorney,  in  the 
writ,  sinee  the  late  act-  of  parliament  fiir  that 
purpose;  but  befbre  that,  the  name  of  the  at- 
torney was  only  put  to^  the  writ. 

And  TOQ  say  that  either  Mr,  Lowe  or  Mr. 
BIcock  bad  a  nght  to  msert  the  names  of  th« 
special  baiUffs?— Yes,  I  apprehend  so. 

CnMs^azanuned. 

€(mn9^ /or the PHttmer.  Do notthe attor- 
nies,  and  other  penons,  usually  send  the  names 
of  the  special  bailiffii  to  be  inserted  in  the  war- 
rants by  the  sheriff,  or  by  those  who  act  fdr 
him  ^—Baxter,  Sometimes  people  do  send  the 
namea  of  the  speemi  bailiffs  to  be  inserted. 

Has  it  not  been  the  most  usual  tray  in  your 
time  to  do  so?— It  was  when  I  first  knew  the 
ofllee  the  most  usual  way,  in  1733,  and  17SS. 
But  warranto  went  out  with  blanks  then. 

Did  John  Evans,  the  bsiliff  named  in  tbe 
warrant,  indemnify  the  sheriff?— He  has  given 
security  to  the  sheriff,  1  believe.  But  the  in- 
demnity was  for  the  special  bailiffs. 

In  the  year  1733,  or  1733,  were  blank  war^ 
ranto  sent  out,  and  not  the  names  of  tbe  special 
bailiffs  inserteu  ?— When  I  was  oonoemed  for 
Mr.  Page,  who  was  sheriff  in  '1739,  or  1733, 
several  Hank  warranto  were  sent  out,  and  not 
the  spedai  bailiffs  inserted. 

How  many  warranto  were  sent  out,  with 
blanks  for  the  namea  of  the  spedai  bailiffi,  in 
Mr.  Page*stime?— I  cannot  tell. 

Were  not  warranto  oftener  deUrered,  with 
the  names  of  tbe  apeciai  baiUffs  in«ned  in  tfie 
office,  befi>re  they  were  sent  out,  than  warranto 
with  Uanks,  for  the  names  of  tbe  spedai  bai- 
liffs to  be  afterwards  inserted  by  the  attornies  f 
^^I  believe^  warranto  wereoftener  sent  out  with 
file  names  of  the  spedai  bailiflb  inserted,  (ttan 
with  blanks. 

Is  that  the  warrant  yon  made  out  en  thsi 
writ  the  1st  of  March  asrainst  the  pritoner?— 
(Looks  at  the  warrant)  It  is  the  same  warrant. 

Is  it  in  the  same  situation  it  was,  when  yoa 
ddivered  it  out  of  your  hands?— No. 

How  has  it  been  altered?  how  does  it  diffbr  ? 
—The  names  John  James  and  John  Jonea. 
have  been  since  inserted. 

Pray  was  the  seal  to  the  warrant  bsine  yoa 
ddivered  it  out  of  your  hands  ? — Y^ 

Are  you  sure  or  that?— Yes,  for  I  pot  tht 
seal  to  It  myself. 

Court.  Do  you  remember,  that  any  arrest 
was  ever  let  uid#|  or  dispatedon  acoonat  of 
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a  blabk  wtmnt  hnnng  been  gent  out  ?<»Bfljrf€r. 
No,  never. 

Coun./or  th^  Prig.  Tbroagb  all  ibe  coarse 
of  TOur  practice,  bas  it  not  been  most  uBoal  to 
make  out  warrants  after  you  received  the 
names  of  tbe  special  bailiffs,  tban  witbout 
them; — than  making  out  blank  warrants? — 
Baxter.  Yes,  it  bas  been  most  usual,  I  think. 

When  tbe  names  of  tbe  special  faiiiliffs  are 
sent,  do  you  always  insert  tbem  in  the  war* 
rants?— Yes,  1  do. 

Pray,  how  is  tbe  under- sheriff  of  Cheshire 
appointed  ?— He  is  appointed  by  tbe  sheriff,  by 
deed. 

Have  you  any  written  authority  from  tbe 
sheriff  ?•— No  further  than  by  letters  sent  me 
sometimes  about  the  business  of  the  office. 

How  were  you  appointed  ?— The  night  be- 
fore the  sheriff  was  sworn,  I  supped  with  him, 
and  it  was  agreed,  1  should  act  ior  bim. 

Who  were  present,  when  you  were  appoint- 
ed io  act  for  the  sheriff?— Tbe  sheriff  and 
under-sheriff  were  both  present,  and  appoii)^ 
me. 

Were  you  appointed  by  any  instrument  in 
writing,  or  not?— I  was  not. 

1$  it  usual  for  tbe  sheriff  and  under-sheriff 
both,  to  appoint  an  agent  to  act  for  the  sheriff? 
—I  believe,  tbe  usual  way  is  by  tbe  under- 
sheriff  only. 

Is  there  no  oth6r  method  of  appointing  a 
person  to  act  for  the  sheriff,  but  by  parol  ? — 
I  don't  know  of  any  other  way. 

Js  the  seal  to  tbe  writ  tbe  seal  of  office  ?-It  is. 

Have  the  persons  concerned  for  the  sheriff  of 
ibis  county  usually  that  sort  of  seal ^— Yes. 

Where  bad  you  this  seal? — I  bad  ibis  from 
Mr.  Qriffith,  having  lost  my  own. 

Then  the  Witness  withdrew. 

Mr.  Gastrellf  clerk  to  Mr.  Lowe,  an  at- 
torney in  Chester,  was  then  called,  to  prove 
that  John  Atkin  siened  the  indemnity  nven  to 
tbe  sheriff,  when  the  blank  warrant  against  the 
prisoner  was  sent  out  But  tbe  Court  thought 
It  unnecessary  to  examine  him. 

Mr.  Crott^  an  attorney  in  Chester,  sworn. 

Counsel  for  the  Cr<mn,  Are  you  acquainted 
with  tbe  method  of  suing  out  process  in  tbe 
oourt  of  session  for  this  county  ?—  Cro$M,  Yes. 

Is  it  usual  to  send  out  warrants  from  the 
•heriff^s  office,  with  blanks  for  the  names  of  the 
special  bailiffs  to  be  inserted  ?— When  special 
bailiffs  are  desired,  warrants  frequently  issue 
with  blanks,  for  their  names  to  be  inserted. 

Do  you  know  this  to  be  frequently  done  ? — 
Yes, 

Ontn.for  the  PrU.  But  is  it  not  more  usual 
fbr  the  names  of  the  special  bailiffs  to  be  put 
into  tbe  warrants  in  tbe  office,  before  they  are 
sent  out,  tban  for  warrants  to  issue  with  blanks, 
fbr  biiiliffsto  be  inserted  afterwards  ?—CroM. 
Sometimes  the  names  of  tbe  special  bailiffs 
are  inserted  in  the  office. 

I  say,  j|9  it  not  ofUner  done  ?  more  frequent- 
ly ?— 1  doa*t  know  but  it  msy . 
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Omn.fon'  the  Cr.  Don't  you  think  it  pradeat, 
sometimes,  not  to  send  tbe  names  of  tbe  special 
bailiffs  to  the  office ; — to  conceal  the  names  tiU 
they  are  inserted  by  tbe  aUorney  ?— Crois.  I  do. 

*  Mr.  Fiuit,  an  attorney  in  Chester,  sworn. 

Coun.for  the  Cr,  Did  your  father  ever  ael 
as  agent  for  tbe  sberiff  of  this  county  ?— JEYai^. 
He  did. 

Was  it  customary  for  your  father  to  send  out 
warrants  with  blanks,  tor  tbe  names  of  tbe 
special  bailiffs  to  be  inserted  aflerwanis?— 
He  did  leave  blanks  often  in  tbe  warrants. 

I  suppose  you  understood  that  yow  father 
bad  authority  so  to  do? — 1  always  oiider* 
stood  that  be  bad  authority  to  do  it. 

Caun,for  the  Pru.  But  did  your  father  ncrcr 
refuse  to  send  out  blank  wam^ta,  to  yoor 
knowledge?— P/iii^  Yes ;  he  sometimes  did, 
when  he  suspected  the  attorney ;  but  never, 
when  he  knew  tbe  attorney  to  be  a  fair  prae- 
tiser. 

Here  endt  the  Etidenee  on  behalf  of  the  Cramu 

Court  to  the  Prisoner.  Have  you  any  wit- 
nesses to  examine?  This  is  tbetmie  formak* 
ing  your  defence. 

The  Prisoner  called  no  witnessei,  norsakl 
any  thing  in  bis  defence. 

Mr.  Recorder  Toamsend^  of  counsel  for  tbe 
prisoner.  Tbe  prisoner,  1  believe,  has  do  wit* 
nesses  to  call  to  bis  defence,  except  one  ivoman, 
and  I  do  not  know  yet,  that  it  will  be  i 
to  examine  her. 

Tbe  occasioo,  my  lord,  of  my 
this  day,  as  counsel  for  the  prisoner  at' tbe  bar,. 
isi  on  all  sides,  a  very  lamentable  occasioD  in- 
deed, which  must  unavoidably  affect  every. 
body,  who  bas  tbe  least  degree  of  lendemesa 
and  humanity ;  and  glad  1  should  have  been» 
if  tbe  prisoner  had  sulmiitted  to  tbe  arrest,  bow 
illegal  soever,  rather  than  to  have  taken  the 
desperate  methods  be  did  for  delivering  liuiMtitC 
from  it;  and  I  could  wbb,  that  it  was  now  in 
his  power  to  satisfy  tbe  gentlemen  of  tbe  jury, 
upon  the  present  trial  for  bis  life,  that  he  md 
not  discbarge  tbe  gun,  nor  kill  tbe  unfortouala 
young  gentleman  Mr.  Elcock,  rather  than  to 
have  recourse  to  the  sanction  of  tbe  law  Cm*  a 
iustificatiou  of  bis  rashness :  yet,  as  tbe  on* 
happy  condition  of  tbe  prisoner  at  the  bardoea 
require  all  the  aid  and  assistance  which  the  law 
cen  allow  him,  for  tbe  saving  of  bis  life,  I  hope, 
I  shall  incur  to  myself  no  imputation  in  tbe  lUs- 
charge  of  my  duty,  by  endeavouring  to  satisfj 
your  lordship,  under  the  authority  of  the  lmw» 
that,  although  the  prisoner  did  discharge  the 
gun  whereby  Mr.  Elcock  was  killed,  yet,  that 
be  is,  by  law,  acquitted  from  tbe  crime  of  naur- 
der ;  and  that,  under  tbe  circumstances  of  his 
case,  such  killing  will  not  amount  to  more  than 
manslaughter. — My  lord,  I  humbly  conceive, 
that  no  warraht  or  process  from  the  sberiff  can 
be  executed  by  any  persons,  but  by  those  whom 
tbe  sberiff  appoints  to  execute  them.  Tbe 
hi|;b-sberiff  undoobtedly  may  appoint  bis  de* 
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piity  to  ttd  for  him;  ami  the  appointment  of 
Ibe'ander-sheriff  of  this  county  was  by  deed, 
and  not  a  parol  appointment.  Under  that  ap- 
pointment, the  under-sheriff  is  armed  with  a 
power  of  doinff  the  lawful  duty  and  business 
of  the  sheriff  himself.— But,  my  lord,  in  the 
present  case,  Mr.  Baxter,  who  made  out  the 
xranraot  against  the  prisoner,  was  a  person  act- 
tujf  under  the  under-sheriff:    he  was  not  ap- 

Kmted  by  any  deed,  or  instrument  in  writing ; 
t  be  was  appointed  by  parol,  by  word  of 
mouth  only :  and  Mr.  Baxter,  as  aasistant  to 
the  under-sheriff,  under  this  defectife  appoint- 
ment, made  out  a  warrant  against  the  prisoner, 
and  sent  it  out,  after  it  was  sealed,  with  a  blank 
left  therein  for  the  names  of  the  special  bailiffs 
to  be  inserted  in  it.  The  names  John  James 
•ad  John  Jones  were  not  in  the  wsrrant,  whf  n 
Mr.  Baxter  delivered  it  out,  under  the  seal.  It 
was  taken  twenty  miles,  to  Nantwich,  to  have 
the  names  afterwards  inserted  in  it.  This  is 
proved  by  John  James  himself,  who  swears, 
thst  he  saw  Mr.  £lct>ck  write  his  nsme,  and 
the  name  of  John  Joofs,  in  the  warrant  at 
Nantwich.—- My  lord,  I  humbly  apprehend, 
that  no  warrant  whatsoever  from  the  siteriff, 
isan  or  ought  to  receire  the  least  addition,  dimi- 
nution, or  alteration,  after  it  passes  tlie  seal  of 
office;  and  that  if  any  person  in  the  execution 
of  a  warrant,  which  shall  receive  any  addition 
or  diminution,  or  any  alteration  whatsoever, 
after  it  has  passed  the  seal,  shall  be  kille<l, 
such  killing  cannot  be  murder.— -And  if  a  per- 
son not  lawfully  authorised  shall  attempt  to 
deprive  a  man  of  his  liberty,  although  by  a 
legal  warrant,  and  is  killed  in  such  attempt, 
the  killing  in  that  case  also,  is  not  murder.  My 
lord,  I  have  the  authority  of  as  great  a  man, 
as  eminent  a  lawyer,  as  ever  lived,  which,  i 
bumbly  apprehend,  is  directly  in  point,  Hale's 
Pleas  of  the  Crown,  p.  457,  where  my  lord 
Hale  lays  down  the  law  in  these  words :  '<  If  a 
sheriff's  bailiff  comes  to  execute  a  process, 
kut  has  not  a  legal  authority ;  as  if  the  name 
of  the  bailiff,  plaintiff,  or  defendant,  be  inter- 
lined, or  inserted,  after  the  sealing  thereof,  by 
the  bailiff  himself,  or  any  other ;  if  such  bailiff 
be  killed,  it  is  but  manslaughter,  and  not  mur- 
«ier."  And,  my  kird,  notwithstanding  the  evi- 
dence given  by  Mr.  Baxter,  and  Mr.  Fliiit, 
that  warrants  havebeen  generally  sent  out  with 
btaoks,  for  the  names  of  the  special  officers  to 
be  afterwards  inserted,  I  humnly  contend,  that 
the  warrant,  whereon  the  prisoner  was  ar- 
rested by  James,  the  special  officer,  at  the  suit 
of  John  Atkin,  was  an  illegal  warrant,  inas- 
mttdi  as  the  names  ot  the  bailiflb  were  added 
to,  or  inserted  in  the  warrant,  after  it  hsd  passed 
tb«  seal ;  and  it  was  at  the  neril  of  the  party 
execoting  that  warraiU,  whether  death,  or  any 
other  mischief,  ensued  upon  it:  and  notwitb- 
otaodiog  warraiits  ha?e  sonnetimes  been  sent  out 
by  tile  person  acting  tor  the  sheriff  with  blanks 
1&  in  them  for  inserting  the  names  of  the  bai- 
liflk,  after  the  warrants  have  lieen  sealed,  yet 
that  usage  or  practice  cannot  be  considered  to 
extend  to  orer-mlo  or  acjk  aaUe  the  JBaowoiaWy 
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set  down  by  my  lord  Hrie. — ^My  lord,  this  ia 
a  point  of  law,  which  I  hope  your  lordship  , 
will  look  upon  to  be  worthy  of  coosiderationy 
and  not  be  left  to  the  determination  of  the  jury* 
It  has  likewise  appeared  in  evidence,  that  when 
John  Atkin  and  John  Jones  came  to  the  assist* 
ance  of  John  James  the  bailiff,  all  that  James 
ordered  Mr.  Elcock  to  do,  was  to  stay  at  the 
door:  be  gave  him  no  aothoriiy,  nor  orders  to 
break  open  the  prisoner's  honse ;  all  he  was  to 
do,  was  to  guard  tbe  door. — But,  it  appears  in 
evidence,  that  Mr.  Elcock,  in  a  ?ery  extraor- 
dinary degree,  exceeded  the  limits  ot  the  ordera 
which  the  bailiff  had  given  him :  for,  a  crow  or 
ringer  was  thrust  under  the  door,  (that  very^ 
door  which  he  was  ordered  to  stay  at  only)* 
poising  it  open;  and  Mr.  Elcock  himself,  in 
his  agonies,  declared  to  Mr.  Cooper  the  sur« 
geon,  who  attended  him,  that  he  was  striving 
to  break  open  the  door  with  the  crow,  when 
the  gun  was  fired  :  and  therefore  1  submit  it  to 
your  lordship,  whether  Mr.  Elcock  did  not  ex- 
ceed the  orders  and  authority  given  him  by 
James,  supposing  that  James  had,  in  himself, 
any  power  at  all,  (which  I  humbly  conceive 
he  had  not)  and  could  have  transferred  any 
power  or  authority  to  Mr.  Elcock.  These  aro 
two  questions,  my  lord,  which  appear  to  me  to 
be  in  favour  of  the  |>risoner,  and  to  deserve 
consideration ;  snd  if  the  Court  shall  be  of  tho 
same  opinion,  I  humbly  hope,  you  will  not 
suffer  a  general  verdict  to  ^o  against  the  pri- 
soner, but  reserve  those  points  for  tbe  consi- 
deration of  the  Court. 

Mr.  Perryn,*  also  of  counsel  for  the  pri- 
soner. Tbe  only  question,  my  lord,  is.  Whe- 
ther the  kiltiog  Mr.  Elcock,  in  manner  given 
in  evidence,  ought  to  be  considered  as  murder, 
or  manslauifhter.  It  appears  clearly,  that  thd 
names  uf  the  two  bailiffs  were  not  inserted  in 
the  warrant,  when  it  issued  under  the  seal  of 
the  sheriff ;  and  therefore  it  was  an  ille^l 
warrant,  under  which  James  could  not  derivo 
any  lawful  authority  to  arrest  the  priaoner: 
for,  according  to  lord  Hale,  the  warrant  should 
have  been  a  full  and  complete  warrant,  when  it 
passed  the  seal,  and  ougfit  not  tu  have  been  a 
blank  warrant,  Hale's  Plena  of  tbe  Crown,  457. 
(quoted  by  Mr.  Recorder.)  And  the  present 
fact  proved  by  James  and  Mr.  Baxter,  that  tho 
two  special  bailiffs  were  inserted  af\er  the  war- 
rant was  sealed,  comes  under  the  words  of  this 
great  authority.  My  lord,  you  will  observe^ 
that  the  sheriff's  own  bailiff,  named  in  the  war* 
rant,  was  not  called  upon,  nor  employed  to  exe- 
cute it,  nor  did  he  attend  the  execdtion  of  it; 
but  the  arresting  of  tbe  prisoner  was  entirely 
left  to  the  special  bailiffs,  who,  I  humbly  ap* 
prebend,  had  not  the  least  power  or  authority 
to  execute  it.— My  lord,  I  ahati  quote  other 
authorities,  which,  I  humbly  apprehend,  will^ 
make  in  favour  of  the  prisoner,  and  those  are, 
Hawkins's  P.  C.  80.   Cro.Car.378.    1  Jones 

*  Appointed  in  1776  a  baron  of  tho  £jr- 
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UA,if%.  \%fo^n*  l«iCAbe^i  iittdl 
meoUqn  tbote  aiUkpri^iv,  .to  sh^ir,  tfiat  if  a 
w»rjraiit  be  in  the  leiwt  defeotive,  4be  arrest 
<^DDat  be  justified.^  With  regard  to  the  power 
jcrived  to  Mr.  Elcock  from  James  tbe  bailiff,  I 
hope  il  will  appear  to  jour  lordsbip's  satisfao- 
tioQftbat  James  b«d  not  tbe  least  piower  or  au- 
tbority  vhatsoerer  ip  himself,  and  therefore 
ODokl  not  trsnsferany  to  Mr.  Elcook.  fiat 
supposing  the  bailiff  bad  any  power  to  call  as- 
si^aoce,  and  to  hare  gi?en  his  orders  to  Mr. 
JBicock*  yet  Mr.  £lcoGk  should  have  atrictly 
f^erved  the  orders  which  had  been  given  to 
him — he  stiould  bare  pursued  the  directions, 
DMuely,  to  sta^  at  the  door ;  and  not  hare  ex- 
c^led  tbe  limits  of  bis  authority,  in  tbe  man- 
ner he  did,  in  attempting  to  break  down  that 
door,  which  be  was  only  directed  to  guard,  or 
stay  sty  and  had  not  »py  orders  or  authority  to 
break  down.  There  are  other  authorities, 
which  1  humbly  ooncieive  will  be  of  use  to  the 
prisoner,  when  they  come  to  be  considered, 
S  Lot.  144.  3  Inst.  105, 14S,  and  3  Lev.  146. 
They  treat  of  arrests,  and  the  authority  of  the 
baiiiffii,  and  their  assistants.  No  request  was 
ni%de  from  tbe  bailiff  to  Mr.  Elcock,  to  break 
down  tbe  door,  which  should  have  been  pre- 
liously  done,  before  Mr.  Elcock  could  have 
bad  tbe  least  colour  or  pretence  for  attempting 
to  break  open  the  door  of  tbe  prisoner's  house. 
Bretton  and  Cole.  Salk.  409.  1  Ray.  305.— 
Upon  the  whole,  I  hope  your  lordship  will 
thuk  tbst  those  points  deserve  the  considera* 
tk)n  of  the  Court,  and  that  they  ought  not  to  be 
left  to  the  determination  of  the  j ury . 

Mr.  M(^ddocks.  I  am  a!so  of  counsel  with 
Mr.  Recorder  Townsend,  end  Mr.  Perryn,  for 
the  unhappy  prisoner  at  tbe  bar,  and  hope  your 
lordship  wiU  be  of  opinion,  that  a  good  deal  of 
nicety  attends  this  case,  not.  proper  for  a  jury 
to  determine  upon ;  and  that  several  points  of 
law  have  arisen,  well  worth  the  consideration 
of  the  Court.  The  law,  my  lord,  arises  out  of 
tbe  fact.  This  appears  to*  be  an  indictment 
against  the  prisoner  for  the  murder  of  Mr. 
Fraads  Eloook,  who,  when  he  was  murdered, 
was  assisting  to  re-take  a  person  making  his 
escape  irom  an  arrest:  snd  I  shall  consider 
the  case  according  to  its  nature.  First,  if  Mr. 
£k»ock  was  a  trespasser,  then  tbe  prisoner's 
killing  him  oould  be  .only  manslaughter,  not 
■iurder.-^.Secoodly,  Whether  opon  tlie  wHt, 
the  special  bailiff  and  Mr.  Elcock  derived  an 
authority  for  what  they  did.  ilod  ^ere  I  shall 
Boeotion  one  fiuthority,  Hawkins's  P.  C.  86, 
which  shews,  (alibough  tlie  oese  is  uot.e;isctly 
the  saase  with  thb)  that  tbe  general  rule  is,  if 
a  panty,  under  colour  of  authority,  not  having 
legal  authority,  shall  attempt  to  take  «way  a 
nan's  liberty,  and  is  killed  m  tbe  attempt,  the 
kiUing  of  tliat  4iarty  is  jiot  murder,  but  man- 
•kuigfater:  and  whether  Mr,  Elcock  was  a 
trespasser  or  not,  wUI  depend  upon  the  autho- 
rity  be  derived  under  the  writ.— The  mni 
kaelf  does  aotappiHur  to  be  void,  and  tfaerelhfe 
1  voa't  speak  upoa  it }  bat  sbaU  oonfiAa  mj- 


leir  to  Ibe  wMvaot  tM^e  oe&ColriUNStkig  ttf 
prisoner,  in  obedienoe  to  tbe  writ.  As  to  the 
facto  given  in  evidence,  it  appears,  that  the 
warrant  was  issued  by  Bfr.  fiaxler :  that  Mr. 
Baxter  then  aoted  for  tbe  sheriff,  as  an  assistant, 
by  parol  agreement,  and  delivered  the  warrsii 
under  tlie  seal  of  the  sheriff^s  office:  that  the 
name  of  John  Evans,  a  bailiff,  was  then  in  i^ 
and  none  others,  and  that  it  was  carried  so  to 
Nantwich :  that  Mr.  Ehvck  was  at  Naotwich. 
and  there  inserted  the  names  of  John  Jamsi 
and  John  Jones.  Now  the  general  queslion  is^ 
Whether  this  warrant  was  good  in  fKHot  sf 
lawP  In  the  first  idaoe,  The  peraoo  gramlBg 
the  warrant  must  have  kirfol  aulfaoiitjr  lor  as 
doing.  Mr.  Baxter,  on  his  emnsiQatioo,  baa 
said,  that  the  night  before  tbe  ol^ff  wss 
sworn,  he  sopped  with  him,  and  At  was  .then 
agreed,  he  should  act  for  the  sheriff:  ^tfiattha 
sheriff  and  under-sheriff  were  both 


and  appointed  him,  but  that  it  was  by  woni  ef 
mouth  only.  And  it  fuUy  appeara,  that  Mr. 
Baxter  had  no  anthority  from  the  high  sheriff 


to  execute  a  particular  part  of  it.  The 
sheriff  was  appointed  by  deed :  but  Mr.  Baxter, 
who  did  some  things  for  tbe  sheriff,  but  did 
not  execute  othetv,  such  as  attending  the  as- 
sizes and  sessions,  was  appointed  by  parsi.  I 
apprehend,  if  a  person  is  to  act  for  toe  sheriff 
under  a  limited  authority,  that  authority  ovfat 
to  be  in  writing ;  and  where  the  aheriff  dele* 
gates  a  part  only  of  bis  authoriiy  to  another,  it 
should  be  by  writing ;  and  tberefote,  1  bun* 
biy  conceive,  that  the  appointment  of  Mr. 
Baxter  to  act  for  the  sheriff,  waa  not  a  good  ap- 


whether  the  warrant  was  a  legal  svavant,  or 
not,  is  in  the  next  place  to  be  eonaidered. 
that  will  depend  upon  a  variety  of  i ' 
stances ; — upon  tbe  nature  of  the  in 
itself,  and  matters  attending  it.  A  wairant  is 
always  under  seal,  and  therefore  is.«4sed:— 
I  say,  this  warrant  waa  a  deed  undar  aeal: 
and  nothing  binds  the  parties,  but  what  ia  oen* 
tained  in  a  deed,  when  execnted :  no  iolarliacao 
tion,  or  addition  afterwarda  made,  mm  afhet  iha 
parties  who  bad  executed  it,  unless  thedeedhei^ 
executed ;  and  there  has  been  no  evkleaoe  gsvest 
that  this  deed,  this  warrant,  was  re*e9eeot«d. 
Then,  if  this  be  tbe  case  in  general,  at  tbe  tiasa 
the  aheriff  sealed  this  warrant,  the  names  of  th« 
two  bailiflls,  James  and  Jones,  were  not  in  it. 
Aiooutbority  was  girea  to  any  penon,  hot  to 
Evans  tbe  bailiff  who  was  then  named  in  Ihs 
urarrant-f«CU«  Hale's  P.  C.  457,  (qpotod  he* 
fere  hv  the  other  oaunsel.)  Every  tela  of  this 
oaae  is  parsUel,  and  is  agreoahle  to  la«r  and 
common  aense.  How  can  thia  case  ha  4istin* 
guished  frorathe  genend  law/  Oaa  it  by  caa> 
tom  r  by  ieg  loctf  It  may.  What  ia  thea 
inciunhent  to  be  done,  to  aatablish  Ihi 
twnf    Why»-*thA  custom  mm  ht  i 
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mnn  !»•  ilAfilbrtiy  mMfbe  «eHuD ;  ind 
dtf  MifciMM  here  of  racb  •  cmtoro; 
Hr.  Baxter  mf%i  he  tometimes  leaf es  blanks 
ftl  llM  fmrmuta,  and  flAmetimee  he  iDserls  the 
nnBih  ef  the  S|Mctet  baiUffa,  aitd  that  he  has 
iiio#ft  it  ae  diNieft>faefen  or  eight^and-twenty 
yaaia.  Tbia  cuetom  i«  not  a  custom  immemo- 
mik^  il  IB  nOf  proved  to  have  been  au  immerao- 
iW  eaBtom';  neiilier  ia  it  unifbrm,  nor  profcd 
ab  be  oertaill.->Ott  the  contrary,  it  has  beev 
vtfored,  that  the  inserting  the  oamea  of  special 
MliA  in  the"  warrants  at  the  office,  is  more 
vaual  than  sending  oi^t  bUnlc  warnmta.  And 
therefore,  supposing  the  instances  of  custom  to 
be  of  any  consequence,  upon  the  determination 
of  this  point,  the  custom  must  roaJce  for  the 
lirlaoner  at  the  bar,  because  the  potting  in  the 
MUMM  of  the  baillA  at  the  office  has  been 
more  oauaf .  The  general  law  therefore  is  sup- 
ported; the  custom,  or  let  loci^  not  being  im- 
menioriai,  nor  nniform,  but  ii^ncertain.  We 
are  now  to  stand  on  the  general  law  of  the 
land ;  and  if  the  warrant  fails,  neither  the 
bailiff,  nor  Jtlr.  Elcock,  nor  any  of  their  assis- 
tants, sieted  under  any  \ega\  authority ;  and 
therefore  the  killing  of  Mr.  Elcock  cannot 
amount  to  more  than  manalaughter.  The  au- 
thority, my  lord,  which  Mr.  Elcock  had,  was 
£>en  him  by  James ;  John  Erans,  the  proper 
ill  AT,  was  not  there,  but  James  was  the  acting 
bailiff.  If  James  had  a  mind  that  Mr.  Elcock 
ebould  ha^e  attempted  the  breaking  open  the 
door,  surely  he  would  bare  desired  him  to  have 
done  ao,  and  not  bid  him  stay  at  the  door  only. 
The  bailiff  acts  under  a  limited  authority,  can 
he  then  do  what  he  is  not  authorized?— James 
acted  under  a  limited  authority  ;  and  whether 
he  bad  power  to  call  assistance,  without  an  ap^ 
plication  to  the  sheriff,  seems  to  me  a  great 
doubt ;  but  I  humbly  apprehend,  that  a  person, 
to  whom  a  limited  power  is  delegated,  cannot 
depute  another  to  execute  any  part  of  that  limited 
power.— In  cases  of  Rescous,  a  writ  of  Rescous 
nay  be  had. — Upon  complaint  made,  that  the 
party  n  rescued,  a  writ  of  Rescous  issues. — In 
criminal  casen,  I  allow,  an  officer  can  call  ano- 
ther to  his  assistance :  but  this  was  a  civil  case ; 
the  prisoner  was  out  of  sight ;  it  was  not  a 
cnminal  matter,  nor  an  esca)ie  from  an  execu- 
tion. If  James  the  bailiff  bad  an  authority  to 
break  open  the  prisoner's  house,  it  has  not  lieen 
vroved  that  be  gave  Mr.  Elcock  this  authority, 
Diit  the  reverse.  James  bid  biin  only  stay  at 
the  door:  Mr.  Elcock  himself  sent  for,  or  bor< 
fowed  the  crow,  the  plaintiff  Atkin  put  it  under 
tho'door,  and  Mr.  Elcock  poised  it  with  an  in- 
tent to  take  it  off  the  bingi^s.  No  particular 
authority  was  given  by  Jamea;  but  Mr.  El- 
eock  took  the  management  upon  himself.  It 
waa  his  business  only  to  watch  the  door.  At- 
kin pot  the  crow  under  the  door,  and  Mr.  El- 
cock poised  it;  neither  of  tliem  bad  any  or- 
der or  directions  to  break  open  the  bouse ;  and 
Mr.  Elcock,  having  exce^ed  the  limits  of  the 
anthority  gifen-  him«  became  a  trespasser; 
and  the  unfortunate  killing  of  him,  intbe  com- 
of  that  treapaasy  oaa  oaly  be  maa- 


anughfi^,  abd  Ant  mdrdiAr.«-*»My  Mrv,  T  appi^ 
hend,  that  upoo  air  aaeafia<,  or  Aiseons  from  aii^ 
arrest  upon  mesne  process,  an  outward  doofl 
cannot  be  broke  .open.  Tbia^  was  ihi  oiltwilrd 
door :  the  Rescons  was  at  an  end  fbi*  t^i^  boUrs,^ 
and  there  ought  10  haVe  been  a  request  to  aa^ 
sist  on  the  Rescoos ;  tfnd'a  re^eatf  to  aasiMof^ 
a  Rescoas  is  traversable. 

Cowt.  It  moat  be  left  to  the  jury,  whetbcif 
there  waa  a  request,  or  not 

Mr.  Maddoeki,  In  short,  if  Bfr.  Elcock  wai 
a  treapasaer,  tbe  killing  of  him  can  be  only 
manslbughter.  I  humbly  appreliend,  that 
John  Jamea  had  no  authority  under  the  war* 
rant  for  the  arresting  the  prisoner:  hisnam^ 
was  not  inserted  in  the  warrant,  till  after  it  had 
pasaed*  the  seal  of  office.  He  delegated  only 
a  particular  aafhoi<Hy  to  Mt.  Elcock.— Mi'. 
Elcock  exceeded  thut  authority.  Mr.  Elcock 
was  a  trespasser.  The  prisoner  fired  a  gun, 
which  killed  Mr.  SIcack  tn  the  oommtaaion  of 
the  trespass,  when  he  waa  breaking  open  tbtf 

{irisoner's  door :  and  therefore  f  hope  your 
ordsbip  will  be  of  opinion,  thailtlieae  are  points 
so  essentially  in  favour  of  the  prisoner,  that  tou 
will  not  prevent  him  from  having  the  bebeiit  of 
the  law  which  may  result  from  a  judicial  de-* 
termination  of  them,  nor  suffer  the  prisoner'a 
life  to  be  left  at  tbe  hazard  of  a  general  verdict* 

Sir.  Justice  Svinnerton,  Can  you  shew  any 
case  to  the  Court,  where  on  arrest  under  a  blank 
warrant  has  been  superseded  ? 

Mr.  Maddock$,  No,  my  lord,  I  know  of  n<^ 
ease  at  present. — But  the  thing  speaks  for  it^ 
self:    it  is  not  likely  there  should  bo  many 
cases  of  this  kind. 

Mr.  Justice  Swinnertcn,  Is  the  doctrine  of 
my  lord  Hale  laid  down  in  any  part  of  Haw-< 
kins'  Pleas  of  the  Crown } 

Mr.  Maddoeki.  I  have  not  looked  over  Mr. 
Hawkins  for  it ;  but  if  it  ia  omitted  to  be  iii<^ 
serted  in  his  Pleas  of  tbe  Crown,  I  hope,  tifift 
omission  cannot  be  considered*  to  repeal  or  itt» 
validate  my  lord  Haie's  anthority. 

Mr.  Justice  Whitt.  This  case  does  not  aeem 
to  roe  to  come  under  tbe  doctrine  of  lord  Hale. 
For  here  a  bailiff  waa  named,  and  inserted  id 
the  warrant,  before  it  was  sealed ;  and  f  think  it 
was  a  goofl  warrant. 

(Court  distinguishes  the  warrant  from  a 
deed ;  for  a  deed  must  be  delivered,  and  tlira 
sealing  and  delivering  make  a  deed.) 

Mr.  Maddoeki,  The  warrant  waa  directed  to 
the  baitiffM,  jointly  and  severally.  The  name 
of  John  Evans  was  then,  only  in  tbe  warrant ; 
John  Evans  never  acted  in  the  executtoo  of  it; 
and  therefore  the  warrant  must  be  illegal; 
fttoeuf  James. 

MV.  HaU,  of  Counsel  for  tbe  Crown.  I 
should  have  almost  thought  it  unnecessary  fot 
me  to  ha?e  trouble  the  Court  further  on  so 
plain  a  case,  but  that  tbe  objections  made  to 
the  authority  of  Mr.  Batter  seem  to  require^ 
that  something  should  be  said,  to  prevent  a  no- 
tion from  prevailing,  that  he  bad  not  a  riffht  to 
oaakeottt  the  warratft-^By  the  coaunoirkifry 
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an  under-iberiff  may  be  appointed  by  parol,  or 
deed ;  and  sereral  uDder-sberiffii  for  different 
purpowi. 

Ctmrt.  Shew  your  cases. 

Mr.  Hall  proceeds.  One  sheriff,  in  London 
lias  two  under-sheriffs,  two  compters,  two  pri- 
sons: the  business  is  carried  on  by  different 
persons.^-And  there  is  a  sheriff's  office  in  Fur- 
Bifal's-Inn,  the  business  of  which  is  executed 
by  a  clerk ;  and  those  persons  are  appointed  by 
parol.  Mr.  Baxter  has  been  appomted  in  tlie 
name  manner,  and  it  has  been  usual  to  make 
out  blank  warrants  for  a  (p«at  number  of  years. 
PresrriptioQ  for  thirty  vears  is  good,  unlm  the 
contrary  appears  i  and  here  nothinip  does  ap- 
pear to  the  contrary.  Mr.  Baxter  swears,  it 
has  been  the  custom  all  bis  time,  which  be 
limits  to  sef  en  or  eif|fht-and- twenty  years,  ito 
make  out  blank  warrants,  for  the  names  of  the 
special  bailiffji  to  be  inserted.  Mr.  Baxter  did 
make  out  this  warrant  against  the  prisoner,  and 
directed  it  to  John  Evans,  a  bailiff,  and  left  a 
blank  for  the  attorney  to  insert  two  other 
names;  Mr.  Elcock  did  put  in  those  two 
names,  and  must  be  considered  as  clerk  or  agent 
to  the  sheriff ;  and  if  so,  John  James  was  law* 
fully  authorised  to  arrest  the  prisoner  upon  that 
warrant,  and  did  actually  arrest  the  prisoner, 
who  ai\erwards  by  Tiolence  rescued  himself 
from  the  custody  of  the  bailiff.  The  law,  upon 
a  rescous,  gives  authority,  for  the  purpose  of 
taking  a  defendant,  to  break  open  doors,  and 
justines  all  persons  aiding  and  assisting  the 
officer,  whether  they  be  requested  or  not.— If 
a  bailiff  lakes  a  man  by  the  hand  out  of  a  win- 
dow,  it  is  an  arrest,  and  he  may  justify  the 
breakioflr  open  of  doors  after  the  defendant,  if 
he  should  attempt  to  escape ;  and  I  humbly  ap« 
prebend,  the  reason  fur  breaking  open  the  door 
was  stronger  in  thia  case.— Cites  Peer  Wil- 
liams, the  corporation  of  Bewdley,  relating  to 
Venires. — Though  upon  complaint  of  a  res- 
cous, a  writ  of  rescous  may  be  sued  out ;  yet 
I  apprehend,  that  does  not  prevent  takhig  other 
remedies,  such  as  breaking  open  doors.  The 
sheriff  may  return  a  rescous  upon  a  mesne  pro- 
cess, but  cannot  upon  an  execution :  he  must 
fase  a  Posse  Comiutus  ;  but  that  does  not  hin- 
der him  from  raising  the  Posse  Comitatus  for  a 
rescous^  from  an  arrest  upon  a  mesne  process, 
if  he  thinks  fit.— It  was  the  duty  of  every  man 
to  aid  and  assist  John  James  the  bailiff,  to  re- 
take the  prisoner,  after  be  had  rescued  himself 
from  the  hands  of  justice,  by  the  force  and  vio- 
lence given  in  evidence  by  Jiimes ;  and  Mr. 
Elcock  did  what  was  right,  in  endeavouring  to 
suppress  the  arrogance  and  outrage  of  the  pri- 
soner, and  to  bring  him  under  a  subjection  to 
those  laws,  which  are  too  authoritative  to  be 
trampled  qpon,  and  treated  with  contempt  and 
disobedience.  The  authority  in  tord  Hale, 
cited  by  the  prisoner's  counsel,  is  a  very  old 
authority.  «  My  lord  Hale,  1  admit  was  a  great 
man,  and  I  pay  the  highest  regard  to  his  re- 
ports; but  1  don't  find  this  authority  named  in 
Serjeant  Hawkins's  Pleas  of  the  Crown,  and 
Uierafbr^  1  apprefaei|d  the.  segeant  doubted  iu 
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Mr.  Fakimer^  also  of  Coansel  for  the  Crows^ 
The  practice  of  tbe  officer,  acting  for  the  nader- 
sberiff,  in  granting  blank  warrants,  baa  oSever 
been  complained  or  as  an  irreguUir  or  nnlawfnl 
practice,  nor  has  any  arrest  made  unoB  those 
sort  of  warrants  been  ever  saperseded  or  set 
aside :  such  blank  warrants  bsve  always  beca 
held  good,  and  the  acting  under  them  legal; 
and  it  would  be  of  most  dangerous  conseguenoe 
to  attempt  to  vitiate  proceedings,  ooder  which 
justice  has,  for  tim^  immemorial,  been  admi* 
nistered  to  the  suitors  of  tbe  Court.  Cites 
Hale's  P.  C.  469. 


Prtioser'f  CcunuL 
tion. 


That  is  upon  ao  exsco- 


Mr.  Eajfward,  likewise  of  Counsel  for  tha 
Crown.  My  lord,  1  humbly  conceive*  thatth* 
arguments  made  use  of  by  the  prisoner's  ooon- 
sel,  for  invalidating  the  practice  of  isaoing 
blank  warrants,  will  have  little  weight  with 
your  lordship,  it  having  been  the  usage  for 
time  immemorial,  for  persons  acting  under  ths 
sheriff  of  this  county,  as  Mr.  Baxter  now 
does,  to  send  out  such  warrants*  and  that 
practice  was  never  known  to  be  controverted : 
and  if  your  lordship  is  satisfied,  that  such  has 
been  the  allowed  practice,  then  I  humbly  coa- 
tend,  that  the  special  bailiff,  John  James,  had 
a  legal  authority  to  arrest  the  prisoner,  by  vir» 
tue  of  the  warrant  which  he  received  from  Mr. 
Elcock ;  and  that  upon  his  rescuing  himself^  aa 
has  been  given  in  evidence,  the  officer  had  a 
right  to  call  assistance,  and  to  break  open  doora 
for  tbe  purpose  of  re-takinff  him. — Citea 
M*Cullogh's  Case,  9  Coke.— If  a  Capias  in- 
stead of  a  Distringas  be  executed  bv  an  officer, 
and  tbe  officer  is  killed,  it  is  murder  ;  surely 
then,  it  can  be  no  less  s  crime  than  murder,  to 
kill  an  officer  after  he  has  executed  a  Capias : 
if  then  the  authority  under  which  James  acted 
was  a  good  authority,  Mr.  Eloock  did  what 
was  legal,  though  I  heartily  wish  be  had  acted 
with  better  caution.  Cites  Palmer  52.  While'a 
Case.  And  the  killing  Mr.  Elcock,  or  any  af 
the  persons  who  assisted  in  re  uking  the  pri* 
soner,  atler  he  had  rescued  himself,  waa  mur- 
der. If  a  sheriff  can  appoint  s  deputy  gene- 
rally by  parol,  I  humbly  apprehend  lie  mny  ap- 
point a  person  to  act  in  any  particular  part  of 
the  office  by  parol :  I  see  no  reason  why  he 
m^  not  do  it  in  one  case  as  well  as  in  the  other. 
—As  to  a  warrant  being  the  same  thing  in  af- 
fect as  a  deed,  with  regard  to  the  execution  of 
it,  as  the  counsel  for  the  prisoner  contend, 
surely  there  is  not  the  least  foundation  for  tba 
comparison:  a  warrant  is  only  sealed;  but 
signing,  sealing,  and  delivering,  are  necessary 
to  make  a  deed.  It  has  been  argued  by  iha 
counsel  for  tbe  prisoner  in  his  defence,  that 
James,  the  bailiff,  had  no  right  to  call  assist- 
ance for  the  re-taking  the  prisoner,  becauss,  aa 
they  say,  it  was  s  civil  case ;  it  wsa  not  a  criou- 
nal  matter,  nor  an  escape  from  an  execution  9 
but,  my  lord,  I  humbly  uisist,  tliat  from  ths 
moment  tbe  prisoner  bad  refused  to  submit  to 
thsarrest,  and  hsd fsssusd  hiasdf  finnlhn 


87S] 


for  Muriit. 


A.  D.  1759* 


[87ft 


offiecr,  by  mtpping  a  fittol  at  biro,  it  eeaied 
to  be  a  civil  case ;  it  became  a  crimiual  matter : 
tbe  prisonec  was  a  tranmsaor  and  violater  of 
the  laws  of  bis  country ;  be  broke  his  mejesty 's 
peace,  and  became  a  criminal  offender ;  and 
tberetbre  tbe  bailiff  had  a  right  to  call,  and 
every  person  ought  to  f^veliiro,  assistance 
f9r  apprehending  him :  his  house  remained  no 
longer  an  asylum,  or  sanctuary  for  him :  he 
forfeited  the  safety  which  the  law  had  givep 
him  in  the  close  retirements  of  bis  house  Mfore 
h6  was  arrested :  bis  doors  could  be  afterwards 
no  security  to  him  from  the  hands  of  justice  ; 
and  therefore  bis  killing  Mr.  Elcock  in  tbe  pur- 
suit of  hira»  for  tbe  purpose  of  bringing  him  to 
a  due  submission  and  obedience,  was  (1  humbly 
conceive)  murder,  and  not  manslaughter.  Tbe 
fife  of  a  man  (says  my  lord  Coke)  is  to  be  fa- 
▼onred,  but  the  life  of  tbe  law  more  so.  Tbe 
law  was  established  for  the  security,  defence, 
and  protection  of  every  individual,  and  is  the  life, 
strength,  and  support  of  tbe  community.  Upon 
Ibe  whole,  I  humbly  apprehend,  yom  lordship 
will  be  of  opinion,  that  tbe  points  insisted  upon 
by  tbe  counsel  for  the  prisoner  cannot  entitle 
bim  to  any  indulgence  from  the  Court;  but, 
on  tbe  contrary,  that  you  will  think  them  too 
weak  and  insufficient  to  induce  you  to  direct  a 
special  verdict  to  be  found ;  and  that  therefore 
your  lordship  will  now  sum  up  tbe  evidence  to 
tbe  jury,  that  they  may  consider  it,  and  find  a 
general  verdict. 

Mr.  Attorney  produces  a  case,  Harris  against 
Ashley,  determined  by  lord  Mansfield,  the 
sittings  after  Michaelmas  Term  1756,  in  the 
King's*  Bench,  where  a  sheriff's  clerk  filled  up 
tbe  assignment  of  a  bail  bond,  and  it  was  held 
good. 

Mr.  TtmiUend,  for  the  Prisoner.  I  humbly 
contend,  that  the  warrant,  by  reason  of  the  in- 
serting tbe  bailifis  after  the  sealing  of  it,  is  not 
a  legal  warrant  ;*  and  if  so,  my  lord  Hale's 

*  "  In  the  case  of  arrests  upon  process,  whe. 
tber  by  writ  or  warrant,  if  the  officer  named  in 
tbe  process  give  notice  of  his  authority,  and 
resistance  is  made,  and  the  officer  killed,  it  will 
be  murder ;  if  in  fact  such  noiification  was  true, 
and  the  process  legal :  fur,  after  such  notice, 
tbe  parties  opposing  tbe  arrest  acted  at  their 
own  peril. 

*'  1  said  above,  by  way  of  caution,  if  the  pro- 
cess be  legal :  but  I  would  not  be  understood 
to  mean  any  thii^  more  than.  Provided  the 
process,  be  it  by  writ  or  wsrrant,  be  not  defec- 
tive in  tiie  frame  of  it,  and  issue  in  the  onlinary 
course  of  justice  from  a  court  or  magistrate 
having  jurisdiction  in  the  case.  There  may 
have  been  error  or  irregularity  in  tbe  proceed- 
ing, previous  to  tbe  issuln^'of  the  process ;  and 
if  the  sheriff,  or  other  minister  of  justice,  be 
killed  in  tbe-execution  of  it,  this  will  be  murder : 
lor  tbe  officer  to  whom  it  is  directed,  must  at 
his  peril  pay  obedience  to  it;  and  tberetbre,  if 
a  Capias  ad  Satisfaciendum,  Fieri  Facias,  Writ 
of  Asiiataiifai  Cf  aay  otbtr  writ  of  the  tike  kind, 


doctrine  is  to  ibe  point,  and  clearly  for  tbe  pri« 
soner.  The  king's  counsel  themselves  admit 
lord  Hale's  Re|iorts  to  be  an  authoriiy,  and 
therefore,  I  hope,  the  prisoner  is  well  entitled 
to  tbe  benefit  -of  this  authority.  Though  the 
sheriff  may  appoint  a  deputy  by  parol,  and  that 
deputy  depute  his  authority  to  a  third  person, 
yet,  it  that  third  person  bail  not  a  right  of  de- 
puting, Mr.  Elcock  could  not  act  as  agent  or 
derk  to  the  sheriff;  and  I  humbly  insist,  Mr. 
£lcock  had  not  a  right  to  do  so,  unless  tha 
sheriff  himself  gave  an  authority  appointing 
him.  Mr.  Serjeant.  Hawkins  omitting  to  in- 
sert my  lord  Hale's  Case  in  his  Pleas  of  the 
Crown,  is  no  reason  for  its  not  being  a  resolu* 
tion  of  as  great  authority  as  any  extant ;  and  it 
would  be  a  pity,  as  well  as  cruel,  that  the  pri- 
soner's life  should  be  forfeited  for  that  oroiasion. 
It  was  an  omission  not  probably  intended ;  he 
might  have  over-looked  it,  or  it  might  bsire 
been  left  out  by  some  other  accident :  no  autho- 
rity contradicts  it;  and  therefore  I  contend, 
that  it  is  still  an  authority,  in  full  force  and 
effect,  end  avsilable  to  the  prisoner,  and  not 
abolished  or  affected  by  the  custom,  which  tbs 
counsel  for  the  crown  have  set  up  in  opposition 
to  it.  Custom,  my  lord,  must  be  supported  by 
ussffe  fur  time  immemorial;  custom  must  be 
uniform  and  certain,  before  it  becomes  a  law : 
this  custom  carries  with  it  none  of  those  quali- 
fications. What  Mr.  Baxter  has  said,  there- 
fore, cannot  overset  tbe  rules  of  tbe  common 
law.  I  never  knew,  during  all  the  time  of 
my  own  clerkship,  a  blank  warrant  sent  out, 
without  an  indemnity  by  deed;  and  the  at- 
toruies  always  sent,  with  tbe  names  of  tbe 
special  bailiffs,  indemnities,  either  by  deed  or 
assumpsit,  on  tbe  back  of  the  writ:  and  I 
humbly  insist,  that  the  inserting  of  tbe  names 
of  the  two  bs^iliffs  in  the  warrant,  which 
James  had  to  arrest  the  prisoner,  is  directly 
within  the  words  and  sense  of  my  lord  Hale^i^ 
Case,  as  to  those  two  bailiffs. 

Qmrt,  Persons  coming  to  the  assistance  of 
the  constable  tbe  law  gives  the  same  sanction 

issue,  directed  to  the  sheriff,  and  he  or  any  of 
bis  officers  be  killed  in  the  execution  of  it,  it  is 
sufficient,  upon  an  indictment  for  tbb  mnrder, 
to  produce  the  writ  and  warrant. 

**  But,  if  the  process  be  defective  in  the  frame 
of  it ;  as  if  there  be  a  mistake  in  the  name  or 
addition  of  the  person  on  whom  it  is  lo  be  exe- 
cuted ;  or  if  tbe  nsmeof  such  person,  or  of  the 
officer,  be  inserted  without  authority,  and  after 
the  issuing  of  the  process,  or  tbe  officer  ez- 
oeedeth  the  limits  of  his  authority,  and  is  killed, 
this  will  amount  to  no  more  than  manslauffbter 
in  the  person  whose  liberty  is  so  inv8ded."—» 
Foster's  Reports,  p.  311,  312.    Form.  Edit.    . 

See,  too.  East's  PI.  of  the  Cr.  c.  5,  §  87,  an4 
Leach's  Hawkins's  Pleas  of  the  Crown,  book  1, 
c.  fl,  §6d;  and  in  this  Collection  tbe  Casa 
of  Reason  and  Tranter,  vol.  16,  p.  1,  and  tbo 
Note  to  p.  9,  of  Porteous,  vol.  17,  p.  9S3» 
of  Brondfool,  toL  1«,  p.  IdSS. 
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TriattfJ^  StevensoHf 


toyAfttflliMe'eilMfly iMMM.  Oilep^llMdtt^ 
tftfn,  D«c  y«f  tfptflfe*  M^  WieHner  th«  waTiniRt 
*Mr3r  nof  m  mm^hIrimI  ttf  atf  escrow.  SoppoM 
i^perioti  gi¥«#  «  boMl  m  iniMlVer,  s^Mand 
MW^IW^  Mlh  tf  bHittft  in  it  for  tb«  suni',  and 
denret  hinn  to  io«crf  Hro^  hoodred  poiiiids,  or 
any  aotrt  ib  il,  aod  he  to  frhom  the  bood  is 
gvfei^,  iHk  u^  tlk«  M««lt  aceordiiigly,  it  is 
^ood.  I  flhoal^l  be  ^lad  yoir  e&oM  prod uee  one 
mstanoe,  where  a  person  wllo  has  Men  arresteil 
Dpoira  blank  warrant,  has  been  dtscbai^ed. 

Mr.  Justice  White,  No  other  person  was 
concerned  in  the  transaction,  but  the  party 
firing  the  warrant,  and  the  party  executing  it. 
No  instruineut  or  writinfc  is  a  deed,  until  it  is 
delivered ;  but  a  warrant  is  a  warrant  as  soon 
M  it  is  sealed. 

It's  Court  see  a  blank  indorsegient  on  a  note, 
they  will  aiWwards  suffer  it  to  be  filled  up. 
What  a  dangerous  contusion  would  be  created 
ID  the  country,  were  the  proceedings  upon  nr- 
vests  made  1^  blank  warrants  to  oe  now  set 
aside?  To  what  a  precarious  situation  would 
the  property  of  the  subject  be  exposed?  And 
how  unsettled  the  distribution  of  justice,  here- 
tofore administered  upon  the  foundation  of  such 
arrests?  As|o  the  question.  Whether  the  bai- 
liff's authority  to  Mr.  Elcock  was  for  a  parti- 
cular purpose,  or  general — by  the  bailiff's  call- 
ing out  after  Stevenson  to  stay;  they  were 
ooming  for  bins — I  should  think,  that  Mr.  £1- 
eock  was  with  the  bailiff  to  give  him  general 
a^istaoce.    This  is  matter  of  fact,  not  hw.. 

Mr.  ToainUnd  again,  for  the  Prisoner.  I 
bope,  the  points  of  law  that  have  arisen  in  the 
Course  of  this  trial,  will  induce  your  lordship  to 
direct  the  jury  to  find  a  special  verdict,  that  the 
prisoner  may  have  the  benefit  of  the  law,  and 
that  you  with  not  suffer  a  matter,  which  so 
Dearjy  endangers  the  prisoner's  life,  to  be  de- 
termmed  by  a  jury :  the  authority  of  lord  Hale 
furnishes  roe  with  an  expectation,  that  you  will 
grant  this  indulgence  to  the  prisoner. 

Mr.  Justice  iSvinner/on.  I  must,  in  justice 
to  you,  Mr.  Recorder,  and  the  other  counsel 
for  the  prisoner,  say,  that  you  have  discharged 
yourselves,  through  the  course  of  this  trial, 
with  great  decency  and  judgment,  and  have 
done  every  thing  for  the  unhappy  man,  that 
couki  possibly  be  expected  from  gentlemen  at 
,  the  bar.  As  tor  my  own  part,  1  have  the  great- 
est inclination  tb  mercy,  and  no  person  would 
nore  readily  extend  compassion,  to  a  proper 
otyect,  than  I  would :  but,  1  could  wish  that  it 
had  not  been  my  province  to  hear,  and  be  a 
judge  of  so  shocking  and  melancholy  an  event; 
£»r  this  being  an  inquisition  for  blood,  to  delay 
the  execution  of  justice,  may  tend  to  overset 
and  destroy  justice.  However,  if  you,  gentle- 
men at  the  bar,  of  counsel  for  the  prisoner,  will 
jAve  this  Court  your  honour,  that  you  verily 
pelieve  the  points  of  law,  which  seem  to  have 
arisen  upon  this  trial,  will  in  the  end  avail  the 
prisoner,  and  that  yon  think  judgment  of 
nurder  may  be  arerted^fraiii  him  apoii  the  da* 


of  these  pibinis;  addHMlyDitdDiiol^flBb 
iinMg«M»  for  the  sake  of  delay,  buifrooi  rtth 
iodiHle  hopet  that  the  prisooer  nay  he  'ae- 
^uMed  of  mavdier,  when  the  facta  coom  te  btf 
irgued ;  1  will  most  readily  oenseat  to  ditaet 
the  jury  to  find  a  sfiecial  verdict;  but  if,  en  the 
other  liaod,  yon  think  that  the  prisoner  any 
net  be  ayaifed  by  the  determinatioa  of  tM 
Court  npoB  those  points,  I  rely  open  year  ha- 
nour,  and  hope  you  will  not  reqoest  it. 

Mr.  Tawtuend,  With  great  submission  i» 
the  Court,  we  humbly  apprehend,  that  the  pri* 
soner  will  receive  the  utmost  advantage  npon 
the  determination  of  the  facts  to  be  stated :  we 
have  the  authority  of  lord  Hale  on  our  side, 
and  shall  have  tipie  to  consult  other  authori- 
ties, which  may  probably  give  u^furtber  as- 
surances, that  the  prisoner's  life  in  the  end  will 
be  saved  by  tlie  decision  of  those  points.  But 
if  we  should  fail,  I  have  no  doubt  upon  me,  but 
the  conduct  of  myself,  and  of  the  other  counsel 
for  the  prisoner,  will  be  clear  from  evrry  im- 
putation, inasmuch  as  we  request  this  indul- 
gence under  the  patronage  of  my  lord  Hale, 
and  not  to  delay  or  protract  iustice,  but  that 
the  prisoner  may  receive  that  benefit  from  the 
law,  which  we  humbly  conceive  he  is  intitled 
unto;  and  for  these  reasons  only  we  desire, 
that  the  Court  will  give  the  prisoner  an  oppor- 
tunity of  having  those  points  argued. 

The  Court  consented. 

Then  the  Facts  were  staled,  and  ieiiod  by 
the  Jury  as  follows : 


The  Jurors  find  the  Capias  with  the  i 
-ment  of  indemnity. 

That  the  said  J'ohn  Atkin,  plaintiff  in  the  said 
Camas,  signed  the  indorKment  of  lindenanity . 

That  the  sheriilb  of  the  county  of  Chvstcr 
have  always  appomted  a  person,  residing  in  the 
city  of  Chester,  to  receive  writs,  BMke  wairaaU 
thereon,  and  to  return  them. 

That  Mr.  Robert  Baxter,  the  night  before 
Samuel  Harrison,  esq.  sheriff  of  the  said  conn- 
ty  of  Chester,  was  sworn  into  office,  hot  after 
he  had  received  his  appointment  as  sheriff,  was 
in  company  with  the  said  Samuel  Harrison, 
then  and  new  sheriff  of  the  said'  comity,  and 
John  HolKns,  gentleman,  nnder-sbcriff  df  the 
said  county ;'  and  the  said  Robert  Baxter  was 
then  appointed  for  the  purposes  -aforesaid ; 
under  which  appointment  the  said  Robert  Bax- 
ter has  acted  ever  since.  That  the  said  sheriff 
was  sworn  into  'office  the  day  follnwing  such 
appointment :  that  the  slid  Robert  Baxter  after 
that  time,  and  in  pursuance  of  such  appoint- 
ment, did  make  out  a  warrant  upon  the  said 
Capias,  under  seal  of  the  said  sheriff,  in  the  words 
following,  that  is  to  say,  [Here  the  warrant  is 
to  be  set  fbrtb  in  the  record  of  the  Special  Ver- 
dict.   But, 

Note,— In  setting  forth  the  warrant  in  tfca 
Special  Verdict,  the  words  *<  John  James,  and 
John  Jones,"  are  to  be  omitted.] 

That  the  said  Robert  Baxter  ddivered  tlin 
said"  warrant,  io*Qiider  96*1.80  iftimiW,  ta  Mr. 


fiTT] 


JbrMurifr* 


Lower  Iheo  «0ent  to  Fuwioif  Bloock  linot  ^• 
•cued,  wliicb  oaid  FmneifflcMfc  was  attorney 
lor  the  plaintiff  Joho  Alkin. 

That  tho  aame  warrant  to  aealod,  was  tenl  to 
Ibe  aaid  Frantit  Eloock,  to  Nantwioh  in  tbeaaid 
eottoty  (a  Mank  bein^  left  in  tbe  aaid  warrant)* 

That  it  jhat  been  tbe  praolioe,  in  tbe  akeriira 
ofice  of  tho  aaid  county  of  Cbcoter,  to  (urranft 
warrania  with  ibe  naosea  of  the  tbertff'a  bailiflb 
inaerted,  and  that  blanks  have  been  leA  therein, 
for  tbe  porpoae  of  inserting  tbe  names  of 
•pedal  bailiffs,  to  be  added  to  such  sheriff's 
own  bailifis,  to  act  jointly  or  aof erally ;  and 
that  it  has  alao  been  the  practice  for  tbe  she- 
riff's egeat  to  insert  tbe  names  of  all  the  spe- 
.  Ml  haiUffs  therein,  before  the  same  bath  been 
delivered  out  to  tl^  bailiAs,  when  aacb  names 
bave  been  aent  to  the  sheriff's  office;*  and 
that  tbe  said  Francis  Eloock  afterwards,  at 
Nantwioh  aforeaaid,  by  .the  permission  of  the 
•aid  Robert  Baxter,  inserted  in  the  said  war- 
rant, in  the  blank  left  for  that  purpose,  the 
worda  and  names  following,  to  wit,  **Jahn 
Jamea  and  iobn  Jooea."  That  the  said  war- 
rant wa#  ddivered  to  John  James,  by  vii^ue 
wbereol'  he  the  said  John  James  alone  arrested 
the  aaid  John  Sterenson.  That  the  said  John 
.Stevenson,  after  he  was  so  arrested,  rescued  him- 
self, went  into  his  bonse,  ^nd  shut  the  doors. 
fThat  tbe  said  John  Jamea  applied  to  the  said 
Franoia  Eloock  lor  arms  and  assistance  to 
retake  tlie  aaid  John  Btevenaon  (the  said 
Fraacia  Elcock  then  being  at  an  bonse  in  the 
neighboorfaood).  That  the  said  John  Jamea, 
tbe  aaid  Francis  Elcock,  and  several  other  per- 
•oos,  as  assistants  to  the  said  John  James, 
IMdo  fresh  pumuit,  and  went  to  tbe  bouse  of 
Ibe  said  Jolm  Stevenson,  as  soon  aa  they  eould, 
In  order  Ao  reuke  him  tbe  said  John  Steven- 
•ao  $  biit  that  John  Evans,  named  in  the  said 
WArmnt,  never  was  there,  and  that  all  tbe 
doora  of  Alio  aaid  house  were  shut.  That  the 
•  aaid  John  Jamea,  upon  bis  going  to  retake  the 
aaid  John  Stevenson,  and  before  be  the  said 
iobn  Jamea  got  to  the  said  John  Stevenson's 
konae,  saw  tke  aaid  John  Steveaaon  out  of 
doors,  but  going  towards  the  said  boose ;  and 
before  he  the  aaid  John  Stevenaon  got  into  the 
•aid  house,  he  Ibe  aaid  John  Jamea  called  oni 
to  th^  aaid  John  Steveaaon  in  tbeae  words, 
**  You  Bsay  as  well  stay,  for  we  are  ooming  for 

«."    That  when  tbe  said  John  James,  the 

id  Feaaeia  Eloock,  and  others,  aaaasistantslo 
tbe  aaid  Jobn  Jamea,  came  up  to  tbe  said  house, 
tbe  aaid  Jobn  Jansea  told  the  aaid  Francis  £!• 
podL  to  lake  cafe  of  two  of  the  doora  of  the 
•aid  bouse,  and  the  said  John  Jamea  went 
lo  adoor  on  the  other  aide  of  the  aame  hooae, 
Mt  of  tbe  eight  of  the  aaid  Francb  Elcock. 

m^'      ■.    "         '      ■       !■     ■  I  I  I       ini|ii        I        m    p.  .■'■'■ 

*  If  a  warrant  be  filled  op  by  the  magia- 
Iralebefore  be  iasue  it,  thoogfa  after  be  have 

Xed  It,  Ibe  warrant  is  regular,  and  kiUiag  (be 
er  ia  tbe  esecotiaa  of  aoofa  waraant  is 
nusder.  Per  Kenyoa,  Ch.  Just,  in  Rex  w.  Win- 
wick,  8  T.  Rep.  4S5,  cit  in  a  aole  to  East's 
PI.  Cr.  cb.  5,  sect.  87. 


c 


Vmi  *tbt  Aid  Francia  EloAsk  jdenanded 
ealnaaoe,  while  Ibe  aaid  Jobn  Jamea  mm 
at  aaoiber  door,  out  of  eight  of  him  the  aaid 
Francia  Elcock.  Tbai  tbe  aaid  Jobn  Atkins» 
the  said  plaintiff,  was  at  tlie  same  door  wiib 
the  aaid  Francis  £k)ock,  with  an  iron  cropv  ia 
hia  hand.  That  tbe  aaid  orow  was  bBougbl 
there,  together  with  otber  arms,  by  tbedivee* 
tion  of  the  said  John  James.  That  the  said 
Frauds  Elcock  bid  tbe  aaid  Jobn  Atkin  la  pal 
tbe  aaid  iron  crow  under  tbe  same  door,  to 
break  it  open  ;  whereupon  the  said  John  Atkin 
put  the  said  crow  under  the  same  door  for  that 
purpose,  and  endeavoured  to  lift  the  same  door 
off  the  hinges ;  but  failing,  he  the  said  John 
Atkiu  then  left  the  said  crow  sticking  under  the 
same  door,  and  went  towards  another  door  of 
the  aame  bouse,  to  prevent  Ibe  said  Jobn 
Stevenaon  escaping,  and  left  tbe  aaid  Franeio 
Elcock  at  tbe  same  door,  where  the  sakl  iron 
crow  was.  That  there  were  two  holes  in  tbe  same 
door,  through  which  tbe  aaid  Jobn  Stevenson 
might  see  who  waa  on  the  out-aide  of  the  sama 
door.  That  the  said  John  Stevenaon  took  a 
gnu  from  the  mantle- piece  in  his  said  houaoi 
loaded  with  gun- powder  and  a  bollet,  and  ahot 
and  discharged  it,  and  shot  the  aaid  Francia 
Elcock,  through  the  same  door,  in  tbe  part 
meutioned  in  the  indictment,  of  which  be  tbe 
said  Francis  /Elcock  died,  as  in  the  aaid  in* 
dictment  is  mentioned. 

And  if,  upon  tlie  whole  mafter,  tbe  ConrI 
shall  be  of  opinion,  that  the  said  John  Stevenaon 
ia  sruilty  of  murder,  the  jury  aay,  thai  the  aaid 
John  Stevenson  is  guilty  of  murder. 

And  if  the  Court  shall  be  of  opinion,  that 
tbe  said  John  Stevenson  is  guilty  of  man* 
slaughter,  the  jury  aay,  that  the  aaid  John 
Stevenson  is  guilty  of  manslaughter,  and  not 
guilty  of  murder. 

<«  Thursday,  August  6,  followug,  tbe  Spe* 
cial  Verdict  was  argued  at  the  assises  at  Chea- 
ter, before  the  hon.  Mr.  Justice  Noel,  chief 
justice  of  Chester,*  and  Taylor  White,.  en|. 
the  other  justice,  when  the  Court  took  tieso  tJM 
tbe  neit  morning  for  delivering  tbeir  oidniono  $ 
and  acoordingly  on  Friday  moraiag,  n,r,  J«a« 


aumenta  of  reason  and  ooaacieaoe,  dedarod. 
Tbat  the  prisoner's  orime,  found  by  ibespeeiai 
verdict,  ooold  amount  at  noal  to  maaslangblae 
only.  Whereupon  tbe  prtso«.er  won  bocnl  an 
the  hand,  and  discharged  from  Ibe  indiatnaeal 
of  marder."  London  Mogazine,  tor  AngHBl 
1750. 


Aa  to  tbe  law  respecting  homicide  opon  apt 
rests,  or  alterants  to  arrest,  or  in  detaming  or 
atleaapta  to  detain  peraona  in  custody,  oea 
East's  PI.  Cr.  cb.  5,  seel.  64--98. 
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'  In  Uie  law  of  Scotland,  insufljeieney  in  a 
warrant  aeeniB  not  to.  faroiah  to  a  person  wbo 
vcMsta  tbe  Officer  executing,  or  attempting  to 
•zecute  locb  warrant,  tbat  deigrree  of  jiistifiea* 
tion  or  ezcoae  which  under  the  law  of  Enif^land 
ia  aflorded  to  him,  by  its  jealous  anxiety  for  the 
ioenrity  of  personal  freedom.*  And  the  like 
naybeaaidofresbUnce  to  an  officer  irregfu- 
lariy  executing,  or  attempting  to  execute  a 
warrant  in  itself  sufficient.  (As  to  this,  see 
Ihe  Case  of  Reason  and  Tranter,  ?ol.  10,  p.  1.) 

Mr.  Hume,  in  his  Commentaries  (Descrip- 
tion and  Punishment  of  Crimes,  chap.  6,)  after 
considering  generally  what  kinds  and  degrees 
of  provocation  will  justify,  excuse,  or  extenuate 
homicide,  proceeds  tbns : 

**  From  what  has  been  said  with  regard  to 
the  degree  of  injury  which,  will  extenuate  tbe 
guilt  of  slaughter,  there  results  an  important, 
but  it  should  seem  an  unavoidable  consequence, 
touching  tbe  construction  of  that  slaughter, 
which  is  committed  in  resistance  of  defective 
and  irregular  warrants,  or  warrants  executed  in 
an  irregular  way.  A  messenger  by  mistake 
arrests  John  instead  of  James,  or  on  a  warrant 
a^rainst  John,  be  arrests  that  person  who  kuows 
him  not,  without  saying  who  or  what  he  is ;  or 
he  arrests  John  on  a  warrant  which  bears  an 
erroneous  description  of  him,  or  is  otherwise 
not  in  due  form  of  hiw.  I  n  some  of  these  cases 
Ibe  prisoner  suffers  a  degree  of  provocation  at 
the  time,  and  it  may  be  said,  that  in  all  of 
them  there  is  a  wrong  or  trespass  on  the  part 
of  the  officer,  who  ought  to  see  that  bia  warrant 
is  good,  and  should  proceed  lawfully  in  the 
execution  of  it.  But  to  bold,  which  seems  to 
be  tbe  rule  in  the  neighbouring  kingdom,  that 
it  is  suob  a  wrong  as  will  excuse  tbe  party  tbua 
molested,  if  on  mention  of  the  mistake,  and  in 
some  instances  even  without  that  warning,  he 
straightway  kill  the  officer  with  a  mortal  wea- 
pon, and  though  no  personal  harm  have  yet 
cnaued :— this  is  far  from  being  in  tbe  disposi- 
tion or  anak>gy  of  tbe  law  of  Scotland.  Very 
suitable  it  may  be  to  the  rest  of  the  English 
praetioe,  whioi  boMs  tbat  a  pull  Gy  tbe  nose  or 
a  fillip  on  tbe  forehead  (injuries  not  more  ma* 
terial  than  a  rude  invasion  of  a  person's  liberty) 
is  a  provocation  to  extenuate  the  guilt.  But 
as  suitable  as  such  a  rule  is  to  their  practice,  aa 
unsuitable  it  would  be  to  ours,  which  is  quite  a 
stranger  to  anv  plea  of  extenuation  grounded 
on  SMh  trivial  offences,  and  requires  a  proof  of 
bodily  distress  and  agitation  of  spirits  in  tbe 
case  of  assault  by  any  ordinary  man,  and 
nmch  more  will  require  it  in  the  case  of  an 
officer  of  the  law,  who  may  indeed  be  in  tbe 
wrong,  or  fall  into  an  error,  but  has  commonly 
aome  colour  of  excuse,  and  opinion  of  duty, 
more  or  less,  for  what  he  doth.    Thoogb  be 

*  For  the  expressions  of  Soots  lawyers  con- 
eeming  the  vslue  of  personal  freedom  and  the 
high  importance  of  providing  for  it,  see  a  Note 
10  the  Case  of  Soamersatt  tbe  nogrou  a.  o. 
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do  err,  still  he  is  not  divested  of  his  eharaeicr 
of  servant  of  tbe  biw,  which  is  itself  entitled  to 
regard  ;  as  well  as  in  all  caaes  where  be  is 
known  to  be  acting  in  tbat  capacity,  the  mo- 
tive, scope,  and  extent  of  his  purpose  are  at  the 
same  time  evident  to  the  party,  ao  that  by  com. 
pliauoe,  which  is  here  a  safe  measure,  all  fear 
of  farther  violence  shall  be  at  once  at  an  ead. 
Not  to  mention  #ie  more  certain  means  of  re« 
dress  of  tbe  wrong,  and  puoisbment  of  tb« 
offender,  which  tbe  person  aggrieved  enjoys  ia 
>all  cases  of  this  description.  If  therefore  in- 
stead of  submitting  for  tbe  time,  as  any  nana 
of  a  well  regulated  mind  would  be  disposed  to 
do,  be  shall  take  the  advantage  of  the  mistake, 
straightway  to  stab  or  shoot  tbe  officer,  befora 
any  great  struggle  has  ensued,  or  any  grievous 
harm  of  body  heen  sustained  by  him,  certaioly 
in  consistency  with  the  rest  of  our  law  he  osn* 
not  be  found  guilty  of  any  lower  crime  tfaea 
murder. 

«<  But  tbe  case  that  a  sheriff's  officer  havini^ 
warrant  against  a  criminal,*  has  ignoraotly 
followed  him  beyond  the  bounds  of  tbe  sheriff- 
dom, and  having  overtaken  him,  has  laid  hold 
of  him  by  tbe  collar  of  the  coat,  to  keep,  him, 
but  without  striking,  or  offering  otiier  violencse 
to  his  person.  If  in  this  situation  the  prisooer 
draw  a  knife  and  stab  the  officer,  he  can  aei* 
ther  bo  justified  nor  excused.  Because  even 
between  man  and  man,  and  supposing  one  party 
not  to  be  an  officer  of  the  law,  nor  the  other  a 
felon,  this  purpose  of  detention,  and  execoted  ia 
so  moderate  a  wav,  is  not  a  wrong  of  that  de^ 
gree,  which  would  at  all  extenuate  the  guilt  of 
slaughter.  And  surely  if  it  is  not  more,  the 
case  is  at  least  not  less  favourable  to  the  officer, 
on  account  of  these  circumstances  in  the  rela- 
tive situation  of  the  parties.  If  a  stmggle  and 
beating  ensue  on  the  attempt,  it  will  depend  oa 
tbe  degree  of  vkilence,  as  in  other  cases,  wbe* 
ther  this  will  bring  down  the  char^  to  eolpahle 
homicide.  Or  if  the  officer,  b«ng  reaisted, 
strike  tbe  felon  so  as  to  pot  him  in  danger  of 
bis  life ;  still,  to  he  completely  justified,  the 
felon  must  observe  tbe  '  moderaroen  incolpatas 
tutelsB'  in  his  defence,  for  so  he  must  have  dooe 
on  occasion  even  of  a  causeless  and  malicioos 
qnarrel,  fastened  on  him  by  any  one  of  tbe 
people  without  pretence  of  warrant,  or  opintoa 
of  doty  to  support  him.  On  tbe  whole  there  * 
seems  to  be  the  highest  equity  and  reasoo  ia 
considering  tbe  bani  situation  of  an  officer  of 
tbe  law,  10  whom  the  defect  of  bis  warrant 
may  often  be  utteriy  impossible  to  be  knowa, 
anil  wbo  as  often  cannot  judge  of  the  delect, 
and  is  obliged  by  his  duty  to  proceed  in  the 
execution  of  it,  and  j^et,  according  to  the  sua* 


doctrine  of  the  law  of  England,  may  I 
killed  with  impunity  by  a  ruffian  equally  i^a<». 

*  I  ooqiectore  that  the  learned  oomoMiitaior 
employs  this  word  *  criminal'  to  include  a  per- 
son against  whom  a  cnminal  charke  baa  beca 
brougnt ;  under  the  law  of  England  no  person 
is  accounted  a  crimunl  until  he  have  beeo  i 
victed. 
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rant  of  that  defect  as  the  officer,  and  who  is 
only  actuated  at  the  time  by  malignity  and 
brutal  rage/' 

13o  nlr.  Burnett  (Treatise  on  the  Criminal 
Law  of  Scotland,  chap,  l,  p.  19.) 

<<  If  the  law  of  Scotland  iv,  in  the  general 
case,  stow  to  listen  to  the  defence  of  provoca* 
tioo,  and  is,  at  the  same  tinrfe,  jealous  of  any 
resistance  fo  its  ministers  and  servants,  it  will, 
in  most  cases,  listen  with^  extreme  caution  in 
.cases  or  homicide,  or  resistance. of  the  officers 
of  the  law,  to  any  defence  founded  on  a  defect 
of  their  warrant,  or  alleged  excess  in  the  exe- 
cution of  it.  The  law,  while  it  extends  its  pro- 
tection  to  the  serrants  of  justice,  gires  ample 
redress  to  those  who  may  be  injured  by  the 
abase  of  their  authority ;  but  its  disposition  is, 
to  restrain,  as  far  as  can  be,  the  assumption  of 
redress,  and  still  more,  the  exercise  of  ren* 
geance  by  the  indiridual,  and  to  leave  him  to 
seek  his  remedy  by  the  operation  of  the  hiw ; 
coQceiring  it  of  less  moment  the  temporary 
jneonrenience,  or  eren  suffering  of  the  mdivi- 
dual,  in  such  cases,  than  the  shew  of  contempt 
and  resistance  to  the  ministers  of  jnstice. 
.*  Laws'  (as  M'Renzie  has  well  expressed  it) 
'  are  only  the  idea,  or  picture  of  justice,  but 

*  execution  is  its  life,  and,  though  those  who 
'  have  the  execution  of  law,  and  sentences 

*  committed  to  them,  be  ranked  but  amongst 

*  the  lowest  serrants  of  justice,  yet  they  have 

*  the  happiness  to  be  those  who  complete  that 

*  great  work,  and  amongst  whose  hands  it  be- 

*  comes  perfect ;  and,  therefore,  the  law  havinpf 

*  committed  its  most  excellent  part  to  them,  it 

*  should  be,  and  is,  in  a  most  eminent  way, 
'  careful  of  them  ;  and  in  proriding  for  their 

*  yafbty,  secures*  its  own  honour.'  In  short,  it 
may,  in  the  general  case,  be  laid  dowoi  as 
the  rule  of  the  law  of  Scotldnd,  that  any  defect 
in  the  warrant  upon  which  the  officer  acts,  or 
any  irregularity  committed  by  him  in  the  exe- 
cution  of  it,  is  not  that  species  of  provocation 
which  will  justify  resistance,  to  the  effect  .of 
depriving  the  officer  of  his  life." 

And  afterwards  (chap.  1,  p.  66,)  the  same 
author  says, 

'<  Another  important  particular,  as  to  which 
our  practice  may  be  said  to  afford  no  prece- 
dents, is  the  precise  decree  of  irregularity  on 
the  part  of  the  officer  in  the  execution  of  hb 
warrant,  or  in  the  warrant  itself,  which  will  go 
to  weaken  his  privilege  or  plea  in  justification, 
in  the  event  of  his  killing  the  person  to  whom 
the  warrant  applies.  We  had  occasion,  in  an- 
other place,  to  say  something  on  this  subject, 
in  treating  of  the  plea  in  justification,  founded 
on  the  same  circumstance,  but  urj^  by  the 
party  against  whom  the  warrant  is  issued,  and 
who  kills  the  officer  or  his  assistants  in  the 
execution  of  the  warrant ;  and  it  may  be  here 
observed,  as  the  general  rule  of  law  with  us, 
that  the  officer's  privilege  in  this  narlicular, 
stands  much  higher  than  that  of  toe  party ; 
that,  although  the  former  wUl  he  justified  in 
TOL.  XIX. 
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certain  cases,  in  killing  the  party  who  resists 
the  execution  even  of  an  irregular  warrant, 
the  latter  will  not  in  the  same  circumstances 
be  justified  in  killing  the  officer.  As  to  the 
former,  the  rule  laid  down  by  Mr.  Hume  oa 
this  important  subject  seems  to  be  tbe  just  one, 
and  the  most  consonant  to  the  principles  of  our 
law :  <  that  the  officer  shall  lose  his  privilege 
'  in  the  case  only  of  such  vices  which  are  in 

*  the  immediate  frame  and  texture  of  the  war- 

<  rant,  and  that  he  is  not  affected  hy  those  moro 
'  remote  and  extrinsic,  and  to  him  unknown 

*  and  unsearchable  irregularities,  which  have 
*•  happened '  in  the  way  of  applying  for  the 
'  warrant,  or  in  the  proceedings  which  hava 

*  been  the  grounds  of  obtaining  it.'  "* 

Of  homicide  in  resistance  of  officers  Mr. 
Burnett  reports  the  following  Case : 

<*  In  April  1795,  an  act  was  passed  entitled, 
'  An  Act  for  enabling  the  magistrates  in  the 

*  several  counties  in  Great  Britain  to  raise  and 
Mevy,   under  certain  regulations,  such  able 

*  bodied  and  idle  persons  asi  shall  be  found 
'  within  the  said  counties,  to  serve  in  his  ma- 

*  jesty's  navy  ;'  Which,  while  it  strictly  enjoined 
and  required  the  justices  of  the  peace  and  mV 
trates  in  each  county  to  use  their  utmost  care 
and  diligence  that  his  majesty's  service  be  not 
neglected,  empowered  them  to  issue  out  their 
warrants  from  time  to  time,  under  their  handir 
and  seals,  requiring  the  constables  within  their 
several  limits,  and  those  who  might  assist  them, 
to  make,  *  or  cause  to  be  made,  a  general 

<  search  throuirhout  their  several  and  respective 

*  limits,  for  all  such  men  as  they  can  find, 

<  who  are,  or  shall  appear  to  them  to  be,  witbin 

*  any  of  the  descriptions  of  this  act;  and  \A 
'  convey  all  sueh  persons  before  the  justices, 
'  or  other  magistrates  acting  in,  or  for  such  di- 
'  vision  or  place,  at  such  time  and  place  as 
« shall  have  been  prefixed  for  their  next  and 

*  subsequent  meeting ;  and  which  time  and 

*  place  shall  be  exprmed  in  the  said  warrants 

<  respectively,  &c.  to  be  examined ;'  and  if 
found  to  be  within  the  description  of  tbe  act, 
to  be  delivered  over  to  the  regulating-officer, 
&c.  The  persons  described  as  the  objects  of 
this  statute  were,   « all  able  bodied,  idle  and 

<  disorderly  persons,  who  cannot,  upon  exami- 

<  nation ,  prore  themselves  to  exercise  and  indi« 
«  fidually  follow,  some  lawful  trade  or  employ- 
«  ment,  or  to  have  some  subsistence  sufficieni 

<  for  their  support  and  maintainance,'  and  of- 
fenders of  a  certain  description  ;  and  a  remedy 


*  Note,  In  England  if  the  process  be  suffix 
cient  in  its  frame,  and  issue  in  the  ordinary 
course  of  justice  fit>m  a  court  or  person  having 
jurisdiction  in  the  case,  no  error  or  irregularity 
in  the  previous  proceeding,  no  impropriety  in 
the  mode  of  obtaining  it,  will  vitiate  it  so  as  to 
excuse  the  party  killing  the  officer  in  the  exe- . 
tion  of  it.  See  Curtis's  i»8e  printed  in  a  note 
to  the  case  of  Richard  Noble,  vol.  15,  p.  731, 
and  East's  Pleas  of  tht  Grown,  c.  5,  s.  78,  as 
there  referrsd  to* 
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18  provided  for  any  wilful  and  nMlicbm  abase 
of  the  powers  given  by  tbe  statute.  In  terms 
<»f  tbts  act  the  magtstrates  of  Dumfries  issued 
a  general  warrant  to  their  constables  and 
borrow  officers,  to  search  for,  and  apprehend, 
all  |iersons  of  the  description  above  mentioned 
who  should  be  found  within  their  jurisdiction, 
and  to  bring  them  before  them  for  examination. 
The  warrant,  however,  though  signed  by  three 
of  the  Inegistrates,  was  not  sealed,  nor  was  the 
day  or  time  for  their  next  meeting,  and  for 
the  examination  of  the  parties,  expressed  in  tbe 
warrant.  The  execution  of  it  was  entrusted 
to  three  constables,  who  bad  orders  to  set  off 
in  the  night  time,  taking  with  tbem,  as  their 
assistants,  some  burgh-officers,  and  a  serjeaut 
and  twelve  men.  Though  the  warrant  was 
general  in  its  terms,  it  was  issued  for  tbe  ex- 
press  purpose  of  apprehending  the  O^eils, 
who  were  well  known  to  be  resolute,  and  to 
have  a  purpose  of  resisting  tbe  warrant.  Spe- 
cial directions  were  therefore  given  to  tbe  con  • 
stables  to  apprehend  their  persons,  and  bring 
them  before  the  magistrates  for  examination ; 
th^ir  place  of  residence  was  not  within  the 
limits  of  the  town,  strictly  so  called,  though 
^thin  tbe  iurisdiction  of  the  magistrates.  The 
party,  on  their  arrival  at  the  house,  knocked  at 
the  door,  and  desured  admittance  in  the  kiog*s 
name,  notifying,  at  the  same  time,  the  object  of 
their  coming,  and  the  trarrant  which  they 
were  possest  of.  '  The  O'Neils  refused  to  open 
the  door,  and,  without  asking  a  sight  of  the 
warrant,  still  less  intimating  any  particular 
objection  to  it,  declared  it  as  their  deter- 
mmed  purpose,  to  shoot  the  firat  person  who 
should  .attempt  to  enter.  This  however,  did 
not  deter  the  constables  from  doing  their 
duty.  They  proceeded  to  force  open  the 
door,  when  three  shots  were  fired  from  withid, 
which  severely  wounded  two  of  the  soldiers ; 
one  of  whom  died  of  his  wounds  a  short  time 
thereafter.  John  and  Arthur  O'Neil  (father 
«nd  son)  were  brought  to  trial  for  murder,  and 
feloniously  wounding  officers  of  the  law  in  the 
execution  of  their  doty.  No  objections  were 
stated  to  the  relevancy  of  the  libel.  Besides 
the  circumstances  already  icentraned,  it  was 
cleariy  |)roved,  that  days  before,  the  O'Neils 
had  notice  that  a  warrant  was  to  be  Issued 
against  them  under  the  Comprehending  Act^ 
as  idle  and  disorderly  persons ;  that  they  had 
made  preparation  of  resistance,  by  purchasing 
powder  and  lead ;  and  expreesed  their  deter- 
mination to  oppose,  by  every  means  in  their 
S»wer,  the  execution  of  any  such  warrant, 
ne  witness  swore,  that  the  fath^  said,  *  be 
«  would  blow  out  the  brains  of  any  officer  who 
*  should  attempt  to  apprehend  him.'  It  ap- 
peered  also,  that  tbe  prisoners  bad  no  proper 
catling,  or  visible  means  of  subsistence,  and 
were  otherwise  of  indifferent  character.  V«l- 
rious  defences  in  hiw  were  stated  to  the  jnfy. 
It  was  in  the  first  place  maintained,  that  the 
prisoners  fell  not  under  tbe  description  of  the 
act,  being  not  idle  and  disorderly  persons,  kav- 
ing  no  aubaiftence  sufficient  for  tneir  siiii^^ ; 
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but  persons,  it  was  said,  employed  occasionally 
to  work  for  their  livelihood.  Therefore,  not 
being  within  the  description  of  .the  act,  tbe 
warrant  was  illegal,  or  at  least  its  execution, 
when  directed  against  them.  2dly,  That  the 
warrant  having  been  issued  under  a  particular 
statute,  tbe  requisites  of  the  act,  as  to  tbe  form 
of  the  warrant,  must  be  strictly  complied  with  i 
but  that  in  this  case,  the  warrant  was  not  in 
terms  of  the  statute,  being  neither  sealed  bjr 
the  magistrates,  nor  the  day  for  the  examination 
of  the  party  expressed  in  it ;  which  last  was 
meant  (it  was  said)  as  a  humane,  and  of  course, 
as  an  important  requisite,  in  no  shape  to  bk 
dispensecl  with ;:  and  that  in  such  case  It  matter- 
ed not  whether  (he  officer  was  not  in  bonifide^ 
or  tbe  prisoners  in  tbe  knowledge  at  tbe  timfe 
of  the  defects  of  the  Warrant ;  while  in  law, 
every  illml  act  is  an  act  of  violenoe,  which  ii 
is  justifiable  to  resist,  ddly.  It  was  said,  thai 
the  warrant  was  irregularly  executed,  the 
parfy  coming  in  the  night  time ;  that  tbey  bad 
no  right  or  authority  to  break  open  doors,  and 
that  tne  magistrates  could  not  have  given  them 
any  tocb,  nnder  tbe  atatute.  From  all  which 
it  was  maintaineil,  that  tbe  resistance  was  legal 
and  justifiable,  and  that  the  priaonen  wem 
not  therefore  guilty  Of  taurder. 

'« In  addressing  the  junr,  lord-jnstice-clerk 
(M'Qneen)  after  stating  the  substance  of  tbo 
proof,  observed.  That  the  question  was  of  mocb 
importance  in  a  public  point  of  view,  involving 
in  It  the  security  and  protection  of  the  officers 
of  the  law  on  the  one  band,  and  of  tbe  in- 
dif  idual  on  the  other ;  but  that,  in  judging  of 
such  cases,  the  law  of  Scotland  leana  not  with 
the  same  indulgence  as  the  law  of  our  neigh- 
bouring country  to  the  plea  of  justification, 
founded  on  the  irre^larity  of  the  warrant,  but 
looks  to  the  real  arcumstances  and  substaneo 
of  tbe  case  :  the  supposed  dggression  on  tbo 
one  hand,  and  the  temper,  purpose,  and  inteai 
on  the  other.-  That  in  this  case,  the  defects  in 
the  warrant,  supfiosing  them  greater  than  tbey 
wele,  could  not  justify  the  resistance  that  was 
made :  that  it  was  tbe  duty  of  tbe  officen  to 
execute  the  Varrant,  any  fault  or  omission  in  tl 
not  being  imputable  to  them,  but  to  the  ma- 
gistrate who  issued  it ;  and  it  was  the  duty  of 
the  prisbners  to  yield  obedience  in  the  mean 
time,  and  to  seek  their  redress  and  their  da» 
mages,  as  the  statute  had  directed,  if  tbe  pro- 
oeedmgs  were  illegal ; — at  ^11  events  nbt  to  re- 
sist in  the  manner  they  did  ;  while  it  wonid  bo 
of  highly  dangerous  example,  if  every  ono 
against  whom  an  irregular  warrant  was  issued, 
was  to  be  the  judge  and  avenger  of  his  wrong* ; 
and  tbe  officer,  igoonnt  perhaps  of  the  defect, 
and  at  the  safhie  time  incompetent,  in  most  cases, 
to  judge  of  it,  to  be  made  the  victim  on  tbn 
occasion.  That  such  a  plea  is  in  a  psrticolir 
manner  exchided  from  this  case.  When  it  is  nd- 
mitted  that  both  the  officers  and  prisoners  wern 
completely  ignorant  at  the  time  of  the  defects 
of  tbe  warrant,  and  when  at  tbe  same  time, 
the  defeda  were  not  such,  aa  if  known,  and 
the  oflkers  evto  affpriaod  of  thsiDi  ought  to 
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hne  deterred  tben  from  patting  it  in  ezeca* 
tioo,  ibey  ifere  at  best  doubtful,  end  luob  m 
Beither  tbe  prisouen  nor  officers  were  the  com- 
Mtent  judges  of.  That  tbe  sealing  is  a  mere 
AOgUsh  form,  and  appbcable  to  Enirlish  war- 
nmts ;  but  when  tbe  act  comes  to  nave  exe- 
cution here,  it  must  be  given  effect  to,  *  secun- 
dum leges  et  consuetumnes  Scotis,'  and  these 
require  nothing  more  than  the  subscription  of 
the  magistrate.  That  leaving  the  dajr  of  eza- 
minaUon  bUink,  was  perhaps  not  strictly  re- 
l^ular,  but  in  tbe  circumstances  of  tbe  case,  it 
is  plain  that  tbe  priiioners  were  meant  to  be 
brought  immediately,  or  neit  morning,  before 
tbe  magistrate ;  and  so  they  must  have  under- 
stood, bad  tbey  known  of  the  defect  As  to  tbe 
warrant  allowing  no  person  to  break  open  doors, 
tbe  truth  is,  that  all  warrants  under  this  act, 
imply  a  power  to  break  open,  being  granted 
against  disorderly  and  irregular  persons ;  and 
so,  as  will  be  found,  it  has  been  understood  in 
practice.  Lastly,  as  to  tbe  defence  of  tbe  pri- 
•bners  not  falling  under  the  description  of  those 
bein{|[  liable  to  be  comprehended,  tbe  officers 
certainly  were  not  to  be  accountable  foir  this 
error,  or  resisted  to  the  death  on  that  account ; 
that  they  had  no  power  or  right  to  judge  of  the 
competency  of  tne  warrant.  Besides,  it  was 
no  irregularity  of  theirs,  but  of  the  magistrates 
who  issued  it,  and  ample  redress  lay  against 
them  if  the  warrant  was  illegal.  In  the  case 
of  a  Med.  'Fug»  warrant,  obtained  without 


tbeenthof  tbe  party  who  applies  fibr  It;  or  of 
a  w«a^:aot  granted  to  apprehend  a  criminal,  but 
without  a  signed  information  as  tbe  Act  1701* 
requires,  would  tbe  person,  against  whom  the 
warrant  is  issued,  be  eotitlet^  on  tbe  ground 
of  these  defects,  to  kill  the  officer  sent  to  ap« 
prebend  him  •,  or  even  the  officer  be  justifiable 
m  not  executing  the  warrant,  on  the  statement 
of  its  defects  by  tbe  jmrty  himself?  He  cer- 
tainly would  not:  the  law  of  Scotland  knows 
of  no  right  in  a  private  person,  *  jus  sibi  dicere  ** 
least  of  all  to  take  vengeance  in  this  form« 
against  an  innocent  servant  of  the  law.  His 
lordship  concluded,  by  his  stating,  explicitly  to 
the  jury,  that  in  his  opimon  there  occurred  io 
this  case,  almost  every  thing,  that,  by  the  law 
of  Scotland,  is  held  to  consutute  murder ;  de- 
liberation, malice,  and  a  purpose  to  kill,  with- 
out any  tliiug  which  could  amount  to  provoca- 
tion or  self  defence.  He  added,  however,  that 
under  all  the  circumstances  of  the  case,  he 
thought  the  father  more  culpable  of  the  two. 
The  jury  found  the  lather  guilty,  and  ac- 
quitted tbe  son.  Tbe  former  received  sentence 
of  death,  but  obtained  first  a  reprieve  and  after- 
wards a  free  pardon."  Treatise  on  Crim.  Law 
of  Scotland,  pp.  91,  et  le^. 


*  Concerning  this  **  Act  against  Wrongous 
Imprisonment,"  &c.  see  a  Note  to  tbe  Case  of 
Sommersett  tbe  negro,  ▲.  d.  1728. 


558.  The  Trial  of  Lawbenck  Earl  Ferrers,  for  the  Murder  of 
John  Johnson :  Before  the  Right  Honourable  the  House  of 
Peers,  in  Westminster-Hall,  in  full  Parliament,  on  Wednes- 
day the   Ifitli,  Thursday  the  17th,  and  Friday  the  18th  of 

1760. 

The  yeoman  nsber  of  the  house. 

Then  the  peers,  two  and  two,  banning  frith 
theyoungest  baron. 

Tiien  four  Serjeants  at  arms  with  their 
maces,  two  and  two. 

The  Serjeant  at  arms  attending  tbe  great 
seal,  and  purse-bearer. 

Then  Garter  king  at  arms,  and  the  gentleman 
usher  of  tbe  black  rod,  carrving  tbe  white  staff 
before  the  lord  high  steward. 

Robert  lord  Henley,  lord  keeper  of  the  great 
seal  of  Great  Britain,  Lord  Ifigh  Steward, 
alone ;    bis  train  borne. 

When  the  Lords  were  placed  in  their  proper 
seats,  and  the  Lord  High  Steward  upon  the 
wool  pack ; 

The  clerk  of  the  crown  in  Chancery,  haTing 
his  majesty's  Commission  to  the  lord  higo 
steward  in  his  band,  and  the  clerk  of  the  crown 
in  the  King*s-bench,  standing  before  tbe  clerk'a 
table  with  their  faces  towards  the  state,  n^sdie 
three  references;  the  first  at  the  table,  the 
second  in  the  midwayi  and  tbe  third  near  tbb 
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Wednesdi^,  April  IS,  1760. 

In  the  Court  erected  in  Westminster- Hall,  for 
the  Trial  of  Lawrence  Eurl  Ferrers^  for 
the  Murder  of  John  Johnson. 

About  eleven  of  the  clock  the  Lords  came 
from  their  own  house  into  the  court  erected 
in  Westm'mster-Hall,  for  tbe  Trial  of  Lawrence 
carl  Ferrers,  in  the  manner  following: 

Tbe  lord  high  steward's  gentlemen  attend- 
ants, two  and  two. 

The  clerks  assistant  to  tbe  Hoifse  of  Lords, 
and  the  clerk  of  the  parliament. 

Clerk  of  the  crown  in  Chancery,  bearing 
the  king's  commission  to  the  lord  high  steward  ; 
and  the  clerk  of  the  crown  m  tbe  King's-bench. 

The  masters  in  chancery,  two  and  two. 

The  judges,  two  and  two. 

The  peers  eldest  sons,  two  and  two. 

Peers  minors,  two  and  two. 

York  and  Windsor  heralds.  - 

Four  serjeanu  at  arma  with  their  i)iiaccf , 
two  and  two. 
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wool  pack;  then  kneeled  dotrn;  and  the  clerk 
of  the  crown  in  Chancery,  on  bis  knee,  pre- 
sented the  Commissionto  the  Lord  High  Steward, 
who  delirered  the  same  to  the  clerk  of  the 
crown  in  the  King's-bencb  to  read:  then 
rising;;  they  made  three  references,  and  return- 
ed to  the  table.*  And  then  proclaooation  was 
made  for  silence,  in  this  manner : 

»  Serjeant  at  Arms,  Oyez,  ovez,  oyez !  Oar 
sovereign  lord  the  king  strictly  charges  and 
commands  all  manner  of  persons  to  keep  si- 
lence, upon  pain  of  imprisonment. 

Then  the  Lord  High  Steward  stood  up,  and 
spoke  to  the  peers. 

Lord  High  Steward.  His  majesty's  Com- 
mission is  about  to  be  read  :  your  lordships  are 
desired  to  attend  to  it  in  the  usual  manner; 
and  all  others  are  likewise  to  stand  up,  un- 
covered, while  the  Commission  is  reading. 

All  the  peers  uncovered  themselves;   and 
they,  and  all  others,  stood  up  uncovered,  while 
the  Commission  was  read. 
**  George  R.  .  - 

<<  George  the  second,  by  the  grace  of  God,  of 
Great  Britain,  France,  and  Ireland,  king,  de- 
fender of  the  faith,  and  so  forth.  To^our  right 
trusty  and  well-beloved  counsellor  Robert  lord 
Henley,  baron  of  Grainge,  in  our  county  of 
Southampton,  keeper  of  our  great  seal  of  Great 
Britain,  greeting,  Know  ye.  That  whereas 
Lawrencfi  earl  Ferrers,  viscount  Tamworth, 
late  of  the  parish  of  Breedon,  in  our  county  of 
Leicester  (before  our  justices,  assigned  by  our 
letters  patent  under  our  great  seal  of  Great 
Britain,  to  enquire  more  fully  the  truth,  by 
the  oath  of  good  and  lawful  men  of  our  said 
county  of  Leicester,  and  by  other  ways, 
B&eans,  and  methods,  by  which  they  should 
and  might  better  know  (as  well  within  liberties 
as  without),  by  whom  the  truth  of  the  matter 
may  be  the  better  known  and  enquired  into,  of 
all  treasons,  misprisions  of  treasons,  insurrec- 
tions, rebellions,  counterfeitings,  clippings, 
washings,  false  coinings,  and  other  falsities  of 
the  money  of  Great  Britain,  and  of  other  king- 
doms or  dominions  whatsoever,  and  of  all  mur- 
ders, felonies,  manslaughters,  killings,  burgla- 
ries, rapes  of  women,  unlawful  meetings  and 
conventicles,  unlawful  uttering  of  words,  as- 
semblies, misprisions,  confederacies,  false  alle- 
gations, trespasses,  riots,  routs,  retensions,  es- 
capes, contempts,  falsities,  negligences,  con- 
cealments, maintenances,  oppressions,  cham- 
Jiarties,  deceits,  and  all  othet  evil  doings,  of- 
ences,  and  injuries  whatsoever,  and  also  of  the 
accessaries  of  them,  within  the  county  of 
Leicester  afbresaid  (as  well  within  liberties  as 
without),  by  whomsoever  and  in  what  manner 
soever  done,  committed,  or  perpetrated,  and  by 
whom,  or  to  whom,  when,  how,  and  after  what 
manner;  and  of  all  other  articles  and  circum- 
stances concerning  the  premises,  and  every  or 

•  See  Gregory  King's  CeremoDial,  vol.  15, 
p.  80C,  of  this  Coliectioa. 
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kny  of  them,  in  any  manner  whatsoever ;  and 
the  said  treasons,  and  other  the  premises,  ac- 
cording to  the  laws  and  customs  of  £ngland,  to 
(hear  and  determine,)  stands  indicted,  by  the 
oath  of  good  and  lawful  men  of  our  said  county 
of  Leicester,  of  felony  and  murder,  by  him  the 
said  Lawrence  earl  Ferrers  viscount  Tamworth 
done  and  committed :  We,  cdnsideria^  that  jus* 
tice  is  an  excellent  virtue,  and  pleasing  to  the 
Most  High ;  and  being  willing  that  the  said 
Lawrence  earl  Ferrers  viscount  Tamworth,  of 
and  for  the  felony  and  murder  whereof  he  is 
indicted  as  aforesaid,  before  us,  in  our  present 
parliament,  according  to  the  law  and  custom  of 
our  kingdom  of  Great  Britain,  may  be  heard, 
examined,  sentenced,  and  adjudged ;  and  that 
all  other  things  which  are  necessary  on  this  oc- 
casion may  be  duly' exercised  and  executed; 
and  for  that  the  office  of  High  Steward  of  Great 
Britain  (whose  presence,  upon  this  occasioo,  is 
required)  is  now  vacant  (as  we  are  informed) : 
we,  very  much  confiding  in  ipour  fidelity, 
prudence,  provident  circumspection,  and  in- 
dustry, have,  for  this  cause,  ordained  and  con- 
stituted you  Steward  of  Great  Britain,  to  bear, 
execute,  and  exercise  (for  this  time)  the  said 
office,  with  all  things  due  and  belonging  to  the 
same  office  in  this  behalf:  and  therefore  we 
command  you,  that  you  diligently  set  about  the 
premises,  and  (for  this  time)  do  exercise,  snd 
execute  with  effect,  all  those  things  which  be- 
long to  the  office  of  Steward  of  Great  Britain, 
and  which  are  required  in  this  behalf.  Jn  wit- 
witness  whereof,  we  have  caused  these  oar 
letters  to  be  made  patent.  Witness  ourself  at 
Westminster,  the  sixteenth  day  of  April,  in  the 
thirty -third  year  of  our  reign. 

'*  By  the  kipg  himself,  signed  with  his  own 
hand.  YoEKEand  Yorke.'* 

Serjeant  at  Arm.    God  save  the  king ! 

Then  Garter,  and  the  gentleman  usher  of  the 
Black  Rod,  after  three  reverences,  kneeliag 
jointly  presented  the  white  staff  to  his  grace 
the  Lord  High  Steward :  and  then  hb  grace, 
attended  by  Garter,  Black  Rod,  and  the  Pune- 
Bearer  (making  his  proper  reverenccfs  towards 
the  throne),,  removed  from  the  woolpack,  to  aa 
armed  chair,  which  was  placed  on  the  upper- 
most step  but  one  of  the  throne,  as  it  was  pie- 
pared  for  that  purpose,  and  then  seated  himself 
m  the  chair,  and  delivered  the  staff  to  the  gen- 
tleman usher  of  the  Black  Rod  on  bis  right 
hand,  the  Purse  Bearer  holding  the  purse  on 
the  left. 

CL  tfthe  Cr.  Segeant  at  arms,  make  pro- 
clamation. 

Serf,  at  Amu.  Oyez,  o^ez,  oyes  !  our 
sovereign  lord  the  king  strictly  charges  and 
commands  all  manner  of  persons  to  keep  si- 
lence, upon  pain  of  imprisonment 

Then  the  Clerk  of  the  Crown,  by  direction  of 
the  Lord  High  Steward,  read  the  Certiorari,  and 
the  Return  thereof,  together  with  the  Caption  of 
the  Indictment,  and  the  Indictment  oertifiieA 
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thereupon,  ag^ost  Lawrence  earl  Ferrers ;  tn 

hac  verba  : 

The  Certiorari  aad  Return. 
"  George  the  §ecoD<l,  by  tbegraoe  of  God,  of 
Great  Britain,  France,  and  Ireland,  king,  de- 
fender of  the  faith^  and  so  forth,  to  our  justices, 
assigned  by  our  letters  patent  yider  our  great 
seal  of  Great  Britain,  to  enquire  more  fully  the 
truth,  by  the  oath  of  good  and  lawful  men  of 
our  county  of  Leicester,  and  by  other  ways, 
means,  and  methods,  by  which  they  should  and 
might  better  know  (as  well  within  liberties  as 
without),  by  whom  the  truth  of  the  matter  mav 
be  the  better  known  and  enquired  into,  of  all 
treasons,  misprisions  of  treasons,  insurrections, 
rebellions,  counterfeitings,  clippings,  washings, 
false  coinings,  and  other  falsities  of  the  money 
ef  Great  Britain,  and  of  other  kingdoms  or  do- 
minions whatsoeyer,  and  of  all  murders,  felo- 
nies, manslaughters,  killings,  burglaries,  raoes 
of  women,  unlawful  meetings  and  con?enticJes, 
unlawful  tittering  of  words,  assemblies,  mis- 
prisions, confederacies,  false  allegations,  tres- 
passes, riots,  routs,  retentions,  escapes,  con- 
tempts, fiilsities,  negligences,  concealments, 
maintenances,  oppressions,  cbamparties,  de- 
ceits, and  all  other  e?il  doings,  offeuces,  and 
injuries  wbatsoe? er,  and  also  of  the  accessaries 
of  them,  within  the  county  aforesaid  (as  well 
within  liberties  as  without),  by  whomsoever 
and  in  what  manner  soever  done,  committed, 
or  pernetrated*,  and  by  whom,*  or  to  whom, 
when,  now,  and  after  what  manner ;  and  of  all 
other  articles  and  circumstances  concerning  the 
premises,  and  every  or  any  of  them,  in  any 
msnner  whatsoever,  and  the  said  treasons,  and 
other  the  premises,  according  to  the  laws  and 
customs  of  England,  to  hear  and  determine, 
and  to  every  of  them,  greeting :  We,  being 
willing,  for  certain  reasons,  that  all  and  singular 
indictments  and  inquisitions  of  whatsoever  fe- 
Jooies  and  murdeirs  whereof  Lawrence  earl 
Ferrers  vrsc^ount  Tamworth,  late  of  the  parish 
of  BreedoD,  in  the  county  of  Leicester,  is  in- 
dicted before  you  (as  is  said),  be  determined 
l)efore  us,  and  uot  elsewhere,  do  command 
you,  and  every  of  yon,  that  you,  or  one  of 
you,  do  send,  under  your  seals,  or  the  seal  of 
one  of  yoQ,  before^us,  in  our  present  parlia- 
ment immediately  afler  the  receipt  of  this  our 
writ,  aU  and  singular  the  indictments  and  in- 
quisitions aforesaid,  with  all  things  touching 
the  same,  by  whatsoever  name  the  said  Law- 
rence earl  Ferrers  viscount  Tamworth  is 
called  in  the  same,  together  with  this  writ,  that 
we  may  farther  cause  to  be  done  thereon  what 
of  right*  and  according  to  the  law  and  custom 
of  England,  we  shall  see  fit  to  be  done.  Wit- 
ness ourself  at  Westminster,  the  18th  day  of 
March,  in  the  33rd  year  of  our  reign. 

«•  YORKE  at|d  YORKE." 

<*  To  the  justices  assigned  to  enquire  of  all 
treasons,  murders,  &c.  committed  within 
the  county  of  Leicester,  a  writ  of  Certiorari, 
to  certify  into  the  upper  bouse  of  parliament 
the  indictment  found   before   them  against 
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Lawrence  earl  Ferrers  for  murder,' returnable 
immediately,  before  the  king  in  parliament. 
•(  YoRKE  and  Yorke." 

Return. 
**  By  order  of  the  Lords  spiritual  and  temporal, 
in   parliament    assemblea,    by  virtue  or  the 
within  writ  to  me,  and  others,  directed,  1  send 
to  our  sovereign  lord  the  king,  in  this  present 
parliament,  under  my  seal,  the  indictment  and 
inquisition  within  mentioned,  with  all  things 
touching  the  same,  in  certain  schedules  here* 
unto  annexed,  as  I^am  within  commanded. 
"  H.  Bathdrst." 
"  Leicettenhire,  Be  it  remembered.  That  aft 
the  general  session  of  our  lord  the  king,  of 
Oyer  and  Terminer,  holden  for  the  county  of 
Leicester,  at  the  casde  of  Leicester,  in  and  for 
the  same  county,  on  Friday  the  fourtetntl^  day 
of  March,  in  the  thirty-third  year  of  the  reign 
of  our  sovereign  lord  George  the  second,  now 
king  of  Great  Britain,  and  so  forth,  before 
Henry  Bathurst,  esq.  oneofthejusticesof  onr 
said  lord  the  king,  of  his  court  of  Common 
Bench ;   James  Hewitt,  esq.  one  of  the  ser* 
jeants  at  law  of  our  said  lord  the  king,  and 
others  their  fellows,  justices  of  our  said  lord  the 
king,  assigned  by  letters  patent  of  our  said 
lord  the  king,  under  his  great  seal  of  Great 
Britain,  to  them  and  others,  and  anv  two  or 
more  of  them  made,  of  whom  our  said  lord  the 
king  would    have  the  said  Henry  Bathurst,- 
esq.  and  James  Hewitt,  esq.  to  be  one,  to  en* 
quire  more  fully  the  truth,  by  the  oath  of  good 
and  lawful  men  of  the  county  aforesaid,  and 
by  all  other  ways,  means,  and  methods,  by 
which  they  should  or  might  better  know  (m 
well  within  liberties  as  without)  by  whom  the 
truth  of  the  matter  mav  be  the  better  known 
and  enquired  into,  of  all  treasons,  misprisions  of 
treasons,    insurrections,    rebellions,   counter- 
feitings, clippings,  washings,  false  coinings, 
and  other  falsities  of  the  monies  of  Great  Bri- 
tain, and  of  other  kingdoms   or  dominions 
whatsoever;    and  of  sll    murders,    felonies, 
manslaughters,  killipgs,  burglaries,  rapes  of 
women,  unlawful  meetings  and  conventicles, 
unlawful  uttering  of  words,  assemblies,  mis- 
prisions, confederacies,  false  allegaiions,  tres- 
passes, riots,  routs,  retentions,  escapes,  con- 
tempts, falsities,  negligences,   concealments, 
maintenances,  oppressions,  champerties,  de- 
ceits, and  all  other  evil  doings,  offences,  and  in- 
juries whatsoever,  and  also  of  the  accessaries 
of  them,  within  the  couoty  aforesaid  (as  well 
within  liberties  as  without)  by  whomsoevei*, 
and  in  what  manner  soever,  done,  committed, 
or  perpetrated,  and  by  whom,  or  to  whom, 
when,  how,  and  al\er  what  manner ;  and  of  all 
other  articles  and  circumsUnces  concerning  the 
premises,  and  every  or  any  of  them,  in  any 
manner  whatsoever ;    and  the  said  treasons, 
and  other  the  premises,  according  to  the  laws 
and  customsof  England,  for  this  time,  to  bear 
and  detemiibe,  by  the  oath  of  John  Grey,  John 
Palmer,  Thomas  Boothby  the  elder,  Wil]iani 
Pochioy  Nathan  Wrights,  Charles  Inmate 
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Bothty,  ThMMB  Boothby  tbe  jonBget^  Jo- 
■eph  CTnuldack,  Edward  Farobain«  Bogen 
Rtlddkigt  Cbarlet  Morris,  eiqrs.  ;  John 
Smalley,  Richard  Walker,  John  Willows, 
James  Silmey,  Thomas  Ayre,  Gabriel  Newton, 
and  Robert  Haroes,  gentlemen  ;  good  and 
lawful  men  oftheooonty  aforesaid,  then  and 
there  sworn,  and  charged  to  enquire  for  our  said 
lord  the  king  for  the  body  of  the  same  county. 
•«  It  is  presented;  that  the  bill  of  indictment 
hareuDto  annexed  is  a  tme  Bill." 

"  Blbncowb." 

**  Ltice$tenhire.    The  jurors  for  our  present 
■Of  ereigu  lord  the  king,  upon  their  oath,  pre- 
■ant,  that  the  right  honourable  Lawrence  earl 
Ferrers,  ? iaoount  T^worth,  late  of  the  parish 
of  Brardon,  in  the  county  of  Leicester,  not 
hating  the  fear  of  God  before  his  eyes,  but 
being  rooTod  and  seduced  by  the  instigation  of 
dM  deril,  on  the  18th  day  of  January,  in  the 
9Sd  year  of  the  reign  of  our  present  sovereign 
lord  George  the  Sd,  by  the  ffraoe  of  God,  of 
Great  Britain,  France,  and  Ireland,  king,  de- 
fender of  the  foith,  and  so  forth,  with  force  and 
•mis,  at  the  parish  of  Breedon,  in  the  county 
of    Leicester   aforesaid,    in    and   upon   one 
'John  Johnson,  in  the  peace  of  God,  and  of  our 
said  lord  the  king,  then  and  there  being,  felo- 
nbuslv,  wilfully,  and   of  his   malice  afore- 
thought,  did  make  an  assault,  and  that  he  the 
said  Lawrence  earl  Ferrers,   fiscount  Tam- 
worih,  with  a  certain  pistol  of  the  value  of  two 
flbilliogs,  then  and  there  being  charged  with 
ffuopowder,  and  a  leaden  bullet,  which  pistol 
he  the  said  Lawrence  earl  Ferrers,  viscount 
Tamworth,  in  his  bsnd  then  and  there  had 
and  held  at,  against,  and  upon  liim  the  said 
John  Johnson,  then  and  there  feloniously,  wil. 
fally,  and  of  bis  malice  aforethought,  did  dis- 
ohaige  and  shoot  off:    and  that  he  the  said 
Lawrence  earl  Ferrers,  viscouut  Tamworth, 
with  the  leaden  bullet  aforesaid,  by  force  of  the 
Gunpowder  aforesaid  out  of  the  said  pistol,  by 
lim  the  said  Lawrence  earl  Ferrers,  viscount 
Tamworth,  so  as  aforesaid  dischargred  and  shot 
off,  him  the  said  John  Johnson,  in  and  upon 
the  left  side  of  the  said  John  Johnson,  a  little 
under  the  lowest  rib  of  the  said  John  Johnson, 
then  and  there  feloniously,  wilfully,  and  of  his 
malice  afurethought,  did  strike  and  wound, 
ffiving  to  the  said  John  Johnson  then  and 
there,  with  the  leaden  bullet  aforesaid,  out  sf 
the  said  pbtol  so  as  aforesaid  discharged  and 
■hot  off,  m  and  upon  the  said  left  side,  a  little 
under  the  lowest  rib  of  the  said  John  Johnson, 
one  morul  wound,  of  the  breadth  of  one  inch 
■nd  depth  of  four  inches:  of  which  said  mortal 
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I  the  said  John  Johnson,  at  the  said  parish 
of  Breedon,  in  the  said  county  of  Leicester,  did 
Mguish,  and  languishing  did  live,  until*  the 

"       I  III     jii 

*  The  meaning  of  the  word  until  was  much 
Iwgated  in  the  case  of  the  King  against  8te- 
TOM  and  Agnew,  Trie.  44  G.  3,  6  East  244, 
ui  which  case  it  was  decided  that  the  word  may 
w  €Mi4nM4  either  osolnnTo  or  iBolun? e  of 
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19th  dav  of  the  saoM  menlh  of  Jasiury,  in 
the  3da  year  aforesaid ;  on  which  said  19tb 
day  of  January,  about  the  hour  of  nine  of  the 
ctook  in  the  morning,  he  the  said  John  John- 
son, at  the  parish  or  Breedon  aforesaidi  in  the 
coanty  of  Leicester  aforesaid,  of  the  morUl 
wound  aforesaid  died : .  and  so  the  jmors  afore- 
sakl,  upon  their  oaths  aforesaid,  do  say,  that 
the  said  Lawrence  eari  Ferrers,  viscount  Tarn- 
worth,  the  said  John  JohnsoQ,  in  manner  and 
form  aforesaid,  fefoniously,  wilfully,  and  of  his 
malice  aforethought,  did  kill  and  murder, 
against  the  peace  of  our  said  lord  the  king,  his 
crown  and  dignity." 

«  A  true  Bill — Witnesses,  BliBabetb  Barge- 
land,  Elisabeth  Saxon,  Elizabeth  Dolmao, 
Sarah  Johnson,  Thomas  Kirkland,  William 
Tomlinson. — Sworn  in  Court." 

Lord  High  Steward,  is  it  year  lordships' 
pleasure,  that  the  Judges  have  leave  to  be  co- 
vered?— JLerd!t.   Ay,  ay. 

Clerk  of  tke  Crown.  SerjeaDt  at  Amss,  make 
proclamation  for  the  lieutenant  of  the  Tower  to 
bring  bis  prisoner  to  the  bar. 

Serjeant  at  Arm$.  Oyes,  Dyes,  C>ycx! 
Lieutenant  of  the  Tower  of  London,  bring 
forth  Lawrence  eari  Ferrers,  yonr  prisoner,  to 
the  bar,  pursuant  to  the  order  of  the  House  of 
Lords. 

Then  Lawrence  earl  Ferrers  was  brongbt  to 
the  bar  by  the  deputy  governor  of  the  l^wer, 
having  the  axe  carried  before  him  by  thegentle- 
man -gaoler,  who  stood  witli  it  on  the  leU  hand 
of  the  prisoner,  with  the  edge  turned  from  him. 
The  prisoner,  when  he  approached  the  bar, 
made  three  reverences,  and  then  fell  upon  his 
knees  at  the  bar. 

Lord  High  Steward*  Your  lordship  may 
rise. 

Then  tlie  prisoner  rose  up,  and  bowed  to  his 
grace  the  Lord  High  Steward,  and  to  the  House 
of  Peers ;  which  compliment  was  returned  him 
by  his  grace,  and  the  lords. 

Then  proclamation  having  been  made  again 
for  silence,  the  Lord  High  Steward  spake  to 
the  prisoner  aa  follows : 

Lord  High  Steward.  Lawrence  earl  Peticn; 
You  are  brought  to  this  bar  to  receive  your 
trial  upon  a  charge  of  the  murder  of  John  Jolin- 
son ;  an  accusation,  with  reelect  to  the  crime, 
and  the  persons  who  make  it  (the  grand  jury  of 
the  county  of  Leicester,  the  place  of  your  lord- 
ship's residence),  of  the  most  solemn  and  se- 
rious nature. 

Yet,  my  lord,  you  may  consider  it  but  as  an 
accusation  ;  fur  the  greatest  or  meanest  subied 
of  this  kingdom  (such  is  the  tenderness  of  our 
law)  cannot  be  convicted  capitally,  but  by  a 

the  day  to  which  it  is  applied,  according  to  the 
context  and  subject  matter.  So  in  Pugh  v.  Duke 
of  Leeds,  Cowp.  714,  it  was  held,  that  in  the 
phrase  *<  from  ihe  day  of  the  date"  the  word 
*  from*  might  be  construed  to  include  or  eidndo 
the  day  octhe  date. 
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ebari^  nAicle  try 'tirdf«  gfOod  and  hwfal  fluMy 
f  nd  a  Ferdict  foand  by  the  same  number  of  his 
equals  at  the  leaat. 

My  lord,  id  this  period  of  the  proceedings, 
while  your  lordship  stands  only  as  accused,  I 
touch  but  gently  on  the  offence  Charged  upon 
your  lordship ;  yet,  for  your  own  sake,  it  be- 
hoves me  strongly  to  mark  the  nature  of  the 
judicature  before  which  you  now  appear. 

It  is  a  happiness  resulting  from  your  lord- 
ahip's  birth  and  the  constitution  of  this  country, 
that  your  lordship  is  now  to  be  tried  by  your 

Ciers  in  fall  parliament  What  greater  conso- 
tion  can  be  suggested  to  k  person  in  your  tra- 
bappy  circumstances,  than  to  be  reminded,  that 
you  are  to  be  tried  by  a  set  of  judges,  whose 
a^gacitjr  and  penetration  no  material  ctrcnm- 
staoces  in  evidence  can  escape,  and  whose  jus- 
tice nothing  can  influence  or  pervert  f 

This  consideration,  if  your  tordship  is  cob- 
■cious  of  innocence,  must  free  your  mind  from 
any  perturbations  that  the  solemnity  of  such  a 
trial  might  excite ;  it  will  render  the  charge, 
faeavv  as  it  is,  unembarrassing,  and  leave  your 
Inrdsbip  firm  and  composed,  to  avail  yourself 
of  /every  mode  of  defence,  that  the  most  e^ual 
and  humane  laws  admit  of. 

Your  lordship,  pursuant  to  the  course  of  this 
judicature,  batti  been  furnbhed  with  a  copy  of 
the  indictment,  and  bath  bad  your  own  counsel 
assigned ;  yon  /ire  therefore  enabled  to  make 
socn  defence  as  is  most  for  your  benefit  and 
advantage ;  if  your  lordship  shall  put  yourself 
on  trial,  you  must  be  assured  to  meet  with  no- 
thing but  justice,  candour,  and  impartiality. 

Before  I  conclude,  1  am,  by  command  of  the 
House,  to  acquaint  your  lordship,  and  all  other 
persons  who  have  occasion  to  speak  to  the 
Court,  during  the  trial,  that  they  are  to  address 
themselves  to  the  Lords  in  general,  and  not  to 
any  lord  in  particular. 

Ufrd  High  Steward.  Lawrence  earl  Fer- 
rers, Your  lordship  will  do  well  to  give  atten- 
tion, while  you  are  arraigned  on  your  indict- 
ment 

Here  Earl  Ferrers  was  arraigned,  in  tbe 
form  of  the  said  Indictment,  aeainst  him,  by 
the  Clerk  of  the  Crown  in  the  Rug's- bench. 

C^rA:  of  the  Crown.  How  say  you,  Law- 
rence earl  Ferrers,  Are  you  guilty  of  the  fe- 
lony and  murder  whereof  you  stand  indicted, 
or  not  guilty? 

EarlFf  rrers.  Not  Guilty,  my  lords. 

CI.  cf  the  Cr.  Culprit,  How  will  your  k>rd- 
abip  be  tried  ? 

Earl  Ferrert.    By  Ood  and  my  peers. 

CL  of  the  Cr.  God  send  your  lordship  a 
good  deliverance. 

CL  cf  the  Cr.  Seijeant  at  Arms,  make  pro- 
damation. 

Serj.  at  Amu.  Oyez,  Oyez,  Oyez!  All 
manner  of  persons  that  will  give  evidence,  on 
behalf  of  our  sovereign  lord  the  king  against 
Lawrence  earl  Ferrers,  the  prisoner  at  the  bar, 
let  them  come  fortb|  and  they  shall  be  beard ; 


for  now  he  Itanda  ct  the  bar  opoii  his  MK^ 
v^rance. 

Lord  High  Steward.  My  lords,  the  distanoa 
of  this  place  from  the  bar  is  so  great,  that  I 
must  desire  your  lordships*  leave  to  go  down  to 
the  table  for  the  oonvenience  of  hearing. 

Lordi.  Ay,  ay. 

Then  his  grace  removed  to  the  woolpack, 
and  delivered  tbe  white  staff  to  be  held  by  tho^ 
^ntleman  usher  of  the  black  rod  ;  who,  dur- 
ing the  whole  trial,  always  received  and  d#- 
lirered  back  tbe  white  staff  upon  his  knee. 

Bf  r.Perrol^.  (AHerwards  a  baron  of  the  fix- 
chequer.)  May  it  please  your  lordships ;  fbii 
noble  lord  Lawrence  earl  Ferrers,  tbe  prisoner 
at  the  bar,  stands  indicted  for  tbe  felonious  klH* 
ing  and  murder  of  one  John  Johnson  ;  vndthk 
indictment  sets  forth.  Thai  the  right  honotir- 
able  Lawrence  earl  Ferrera,  vfscoont  Tarm* 
worth,  on  the  18ih  day  of  Janoary,  in  the  SSA 
year  of  his  present  majesty's  reign,  with  force 
and  arms,  at  the  parish  of  Biiedon,  in  tbe 
county  of  Leicester,  in  and  upon  one  John 
Johnson,  feloniously,  wilfully,  and  of  h»  m»- 
lice  aforethought,  did  make  an  assault ;  anii 
that  a  certain  pistol  then  and  there  bemg 
cbarged  with  gunpowder  and  a  leaden  bullet, 
which  pistol  he  the  said  Lawrence  earl  Femie 
then  and  there  held  in  his  hand,  at,  against, 
and  upon  him  the  sai^  John  Johnson,  then  and 
there  feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  discharge  and  shoot  off;  and 
with  the  leaden  bullet  aforesaid,  by  force  of  the 
gunpowder  aforesaid,  out  of  the  said  pistol  b^ 
him  so  discharged  and  shot  off,  the  said  John 
Johnson  in  and  upon  the  left  aide  of  the  said 
John  Johnson,  a  utUe  under  bis  lowest  rib,  then 
and  there  feloniously,  wilfully,  and  of  his  om- 
lice  aforethought,  did  strike  and  wound,  givinfl^ 
to  the  said  John  Johnson  then  and  there  with 
the  leaden  bullet  aforesaid,  out  of  thesaid  pistol 
so  as  aforesaid  discharged  and  shot  off,  in  and 
upon  the  said  left  side  a  little  under  the  low- 
est rib  of  tbe  said  John  Johnson,  one  mortal 
wound,  of  the  breadth  of  one  inch,  and  depth 
of  four  inches ;  of  which  said  mortal  wound  the 
said  John  Johnson  did  languish,  and  koguish-^ 
ing  did  live,  until  the  lOth  day  of  the  same 
month  of  January,  in  the  3Sd  yter  Aforesaid-; 
on  which  day,  afaiont  tbe  hour  of  nine  ef  tbe 
clock  in  tbe  morning,  be,  the  said  John  John* 
son,  of  the  mortal  wound  aforesaid,  died;  and 
so  tbe  jurors,  upon  their  oath,  do  find,  that  the 
said  Lawrence  earl  Ferrers,  the  said  John 
Johnson,  in  manner  aforesaid,  feloniously,  wil- 
fully, and  of  his  malice  aforethought,  did  kill 
and  murder,  against  the  peace  orour  lord  the 
king,  his  crown  and  dignity. 

To  this  indictment  the  noble  ferd,  the  pri- 
soner at  the  bar,  bath  pleaded  Not  Golhy,  and 
for  his  trial  bath  put  himself  upon  your  lord- 
ships,  bis  peers  here  present. 

We,  who  have  the  honour  to  aerve  the  crowii 
In  this  prosecution,  shall  call  our  evidence; 
and,  if  we  prove  the  fact  charged  by  thia  in- 
dictmenti  we  doubt  not  but  your  kNrdships  will 
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fiod  him  gnilty,  md  gife  such  judgment  for 
the  same  as  shall  be  just. 

Mr.  Attorney  GeneraL*  May  it  please. your 
lordshi|>s,  I  am  likewise  of  counsel  for  the 
crown ;  and  it  is  become  my  duty  in  coose- 
(|uence  of  that,  to  open  to  your  lordships  the 
facts  and  circumstances  of  this  case,  out  of 
"which  your  lordships  are  to  collect  and  find  the 
crime  that  is  charged  in  this  indictment. 

The  noble  prisoner  stands  here  arraigned 
before  your  lordships  for  that  odious  offence, 
malicious  and  deliberate  murder.  There  can- 
.  not  be  a  crime  in  human  society  that  deserves 
more  to  be  punished,  or  more  strictly  to  be  en- 
jjuired  after ;  and  therefore  it  is,  that  his  ma- 
jesty, the  great  executive  hand  of  justice  in 
tliis  kingdom,  has  promoted  this  inquiry, 
whereby  all  men  may  see,  that  in  the  case  of 
marder  his  majesty  makes  no  difference  be- 
tween the  greatest  and  meanest  of  his  sabjects. 

The  prisoner  has  a  right,  from  his  quality, 
to  the  privilege  of  being  tried  before  this  noble 
tribunal ;  if  be  is  innocent,  he  has  the  greatest 
reason  to  be  comforted,  that  your  lordships  are 
his  judges ;  for  that  nobleness  and  humanity, 
which  prompt  you  naturally  to  incline  towards 
mercy,  will  strongly  exert  themselves  in  the 
protection  of  innocence.  But,  on  the  other 
hand,^  if  the  prisoner  is  reallv  guilty  of  the 
charge,  his  case  is  truly  deplorable ;  because 
your  minds  cannot  be  deceived  by  the  false 
colouring  of  rhetoric,  nor  your  zeal  for  justice 
perverted  by  any  unmanly  compassion. 

This  Impartial  disposition  in  your  lordships 
call  upon  the  prosecutors  to  observe  a  conduct 
worthy  of  this  noble  assembly  ;  not  to  iularge 
or  aggravate  any  part,  or  advance  a  step  be- 
yond their  instructions;  but  barely  to  state  the 
naked  facts,  in  order  that,  by  that  means,  your 
lordships  may  be  enabled  the  better  to  attend  to 
the  witnesses  when  they  are  called,  to  examine 
and  cross-examine,  and  sift  out  the  truth  with 
more  accuracy. 

My  lords,  as  I  never  thonght  it  my^  duty  in 
any  case  to  attempt  at  eloquence,  where  a  pri- 
aoner  stood  upon  trial  for  his  life ;  much  less 
shall  I  think  myself  justified  in  doing  it  before 
your  lordships;  ^ve  me  leave  therefore  to 
proceed  to  a  narration  of  the  fiicts. 

My  lords,  the  deceased  person,  Mr.  Johnson, 
I  find  to  have  been  employed  by  the  Ferrers 
family  almost  during  the  whole  course  of  his 
life: -he  was  taken  into  their  service  in  his 
youth,  and  continued  in  it  unfortunately  to  the 
time  of  his  death. 

At  the  time  a  bill  was  passed  by  your  lord- 
l^ips  about  two  years  ago,  to  separate  lord 
Ferrers  from  his  lady,  Mr.  Johnson  was  ap- 
pomted  receiver  of  his  lordship's  esUtes.  At 
that  time  hb  lordship  seems  4o  have  entertained 
a  good  opinion  of  him,  because  I  am  told  he 
was  appointed  receiver  at  his  lordship's  own 

•  Charles  Pratt,  esq.  (afterwards  lord  Cam- 
den, chief  justice  of  C.  6.  and  lord  chan- 
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nomination ;  but,  very  soon  after  be  became 
invested  with  this  trust,  when  the  noble  lord 
found  there  was  no  possible  method,  by  any 
temptation  whatever,  to  prevail  on  Mr.  John- 
son to  break  that  trust,  his  lordship's  mind 
^rew  to  be  alienated  towards  him,  and  his 
former  friendship  was  converted  into  hatred. 

The  first  instance  of  his  lordship's  malice, 
that  will  be  produced,  will  be  his  giving  him 
notice  to  quit  a  beneficial  farm  that  Mr.  John- 
son had  obtained  a  promise  of  from  the  earl,  or 
his  relations,  before  he  was  appointed  receiver ; 
but  when  it  appeared  that  the  trustees  had 
made  good  the  promise,  and  had  granted  him 
a  lease,  my  lord  was  obliged  to  desist  from  that 
attempt. 

When  he  found  it  was  impossible  to  remove 
him  from  the  farm,  his  resentment  against  Mr. 
Johnson  increased,  and  he  took  at  last  a  deter- 
mined resolution  within  himself  to  commit  the 
horrid  fact  for  which  be  now  stands  arraigned. 

My  lords,  I  find  several  causes  assigned  by 
the  prisoner  for  this  indignation  expressed 
against  the  deceased;  he  charged  him  with 
having  colluded  secretly  with  his  adversaries, 
with  being  in  the  interest  of  those  he  was 
pleased  to  call  his  enemies,  and  instrumentsl  in 
procuring  the  act  of  parliament:  whether  these 
charges  were  justly  founded  or  not,  is  totally 
immaterial ;  such  as  they  were,  he  had  con- 
ceived them,  flis  lordship,  who  best  knew  the 
malice  of  his  own  heart,  has  confessed  that  he 
harboured  these  suspicions. 

Another  thing  he  suspected  was,  that,  in  con- 
federacy with  Mr.  Burslem  and  Mr.  Curzon, 
he  agreed  to  disappoint  his  lordship,  in  regard 
to  a  certain  contract  for  coal  mines.  These 
notions,  though  void  of  truth,  had  so  poisoned 
his  lordship's  mind,  that  he  was  determined  at 
last  to  gratify  his  revenge  by  murder. 

This  determination  being  once  settled  and 
fixed  in  his  mind,  your  lordships  will  see,  with 
?[hat  art  and  deliberation  it  was  pursued :  not- 
withstanding these  seeming  causes  of  disgoC, 
he  dissembled  all  appearance  of  ill-will  or  re- 
sentment; his  countenance  towards  the  de- 
ceased for  some  months  seemed  greatly  to  be 
changed,  and  his  behaviour  was  affable  and 
good-humoured. 

The  poor  man,  deluded  with  these  appear- 
ances, was  brought  to  believe'  he  was  in  no 
danger,  and  that  he  might  safely  tmst  himself 
alone  with  his  lordship. 

Matters  being  thus  prepared,  on  Sunday,  the 
13th  of  January,  the  prisoner  made  an  appoint- 
ment for  Mr.  Johnson  to  come  to  bim  on  the 
Friday  following. 

His  lordship,  though  the  appointment  was 
five  or  six  days  before,  remembered  it  perfect- 
ly ;  nay,  he  remembered  the  very  hour  be  was 
to  comis,  and  took  his  measures  accordingly; 
for  your  lordships  will  find,  that  in  order  to 
clear  the  house,  Mrs.  Clifibrd,  a  woman  who 
Kves  with  his  lordship,  and  four  children,  w^e 
directed  by  him,  at  three  o'clock  precisely,  to 
absent  themselves ;  they  were  ordered  to  wsUc 
out  to  Mrs.  Clifford's  iatheri  about  two  mi)«t 
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fitMn  floj.  loni't  hoiise»  and  ntt  to  retoro  till 
fife*  or  balf  an  boor  after  five. 

The  two  men-eerraott  likewise,  the  only  8er> 
▼ants  of  that  sex  theo  residioff  with  him,  were 
contrived  to  be  sent  out  of  the  way ;  so  that 
when  Mr.  Johnson  repaired  to  Stanton,  my 
lord's  boose,  at  three  o'clock,  tbere.was  no  per> 
■00  in  the  boose,  except  bis  lordship,  and  thiee 
maidHMTvants. 

Mr.  Johnson,  when  be  came  to  the  bouse, 
impt  al  the  door,  and  was  received  bjr  bis  lord- 
ship, and  directed  to  wait  some  time  in  the  still 
loom;  then  his  lordship  ordered  him  into  the 
partoor,  where  they  both  entered  tc^ber,  and 
4fae  door  was  immediately  locked  on  the  in- 
ade. 

What  passed  in  that  interval,  between  the 


lime  of  Mr.  Johnson's  flrrt  groing  in,  and  the 
lime  of  his  being  shot,  can  only  be  now  known 
to  ^oor  lordships  by  the  noble  earPs  coofesskHi, 
wlueb  has  beeo  very  ample  Indeed  upon  the 
present  occasion, 

After  Mr.  Johnson  bad  been  there  the  best 
oortof  an  boor,  one  of  the  maids  in  the  kitchen, 
(earing  some  high  words  in  the  parlour,  went 
to  the  door  to  see  if  she  coold  discover  what 
was  doiog;  she  listened,  and  heard  my  lord, 
a«  she  was  at  the  kitchen  door,  say,  Down 
vpon  yoor  knees ;  your  time  is  come ;  yoo 
must  die ;  and,  presently  after  beard  a  pistol  go 
off;  u^n  that,  she  removed  from  the  Idtcben, 
smd  retired  to  another  part  of  the  boose ;  fbr 
ohe  did  not  care  to  venture  into  bis  lordship's 


Though  it  appeared,  afterwards,,  that  Mr. 
Johnson  bad  then  received  that  wound  of  which 
he  died,  he  did  not  then  immediately  drop;  be 
orase,  and  was  able  to  walk. 

Just  then,  my  lord  Ferrers,  as  be  confessed 
afterwards,  felt  a  few  momentary  touches  of 
compassion :  be  permitted  Mr.  Johnson  to  be 
led  op  stain  to  bed,  till  belter  assiatance 
coold  be  called;  be  suffered  a  surgeon  to 
be  seot  for,  nay,  the  very  surgeon  that  Mr. 
Johnsoo  bimaeu  bad  desired  ;  and  Mr.  John- 
oon*s  children,  by  bis  lordship's  order,  wereac- 
qoamted  with  the  accident,  and  seot  for  to  see 
bim. 

Mr.  Johnson's  daogbter  was  the  firrt  person 
that  came ;  she  met  the  noble  lord,  and  the 
first  greetiiKif  she  bad  from  bim  was,  that  be 
Imd  shot  her  ftither ;  and  that  be  had  done  it 
en  porpoee,  and  deliberately.  Mra.  Clifford, 
^who  bad  been  apprised  of  this  accident  by  the 
oervants,  came  not  long  after ;  and,  iu  an  hour 
ood  an  half,  or  two  boun,  Mr.  Kirkland,  the 
•uigeoo,  who  was  from  home  when  the  servant 
was  dispatched,  and  at  a  nelghbonrinff  village, 
hastened  with  the  best  expedition  he  could 
aake,  to  Stanton.  When  be  came  to  Stanton 
he  met  my  lord  in  the  passage. 

Here  your  lordships  will  observe,  that  the 
Boble  lord's  conduct  and  behaviour,  from  this 
linse  to  the  time  that  Mr.  Johnson  was  removed 
to  his  own  boose,  seemed  all  along  calculated 
Ibr  bis  escape ;  and  that  the  only  anxiety  be 
expressed  was  the  dread  of  bsiDg  seised,  asd 
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it  to  pooiibment  in  case  Mr.  Johnsoo 
sbooTd  die. 

Upon  Mr.  Kirkland's  first  appearance,  ray 
lord  bad  told  bim,  that  he  bad  shot  Mr.  John- 
son, and  that  be  had  done  it  coolly ;  be  desired 
be  might  not  be  seized  till  it  was  known  with 
certainty,  whether  Mr.  Johnson  would  die  or 
net;  and  threatened,  that  if  any  person  at* 
tempted  td  seize  him,  be  would  shoot  them. 
Mr.  Kirkland  told  him,  be  would  take  care  that 
nobody  should  meddle  with  bim. 

Mr.  Kirkland  was  then  brought  up  to  Mr. 
Johnson,  who  was  upon  the  bed ;  jthe  surgeon 
examined  the  wound,  and  found  that  the  ball 
had  penetrated  a  little  below  the  ribs  on  the  left 
side ;  be  took  an  instrument  in  hb  band,  called 
a  director,  in  order  to  probe  the  wound :  hero 
my  lord  interrupted  him,  and  said,  You  need 
not  be  at  that  trouble;  pass  yoor  instrument 
downwards ;  I,  when  I  shot  off  the  pistol,  di- 
rected it  that  way ;  and  Mr.  Kirkland  found 
this,  upon  examination,  to  be  true ;  the  ball 
had  not  passed  through  the  body,  but  remained 
lodged  in  the  cavities  of  the  abdomen. 

When  my  lord  found  that  the  ball  was  in  the 
body,  be  grew  uneasy;  for  he  was  appre- 
hensive that  the  bail,  if  it  remained  tnere, 
might  prove  fata^;  be  ssked  Mr.  Kirkland,  if 
it  could  be  extracted ;  Mr.  Kirkland  told  bim, 
from  what  be  observed,  it  would  be  impractir 
cable  to  extract  the  ball :  but  to  give  bim  better 
hopes  be  told  bim,  that  many  persons  bad  lived 
a  k>ng  while  after  they  bad  been  shot,  though 
the  ball  bad  remained  within  them. 

Presently  after  this,  the  surgeon  went  dowo 
stairs  to  prepare  a  fomentation,  and  seon  after 
returned :  when  he  came  batek  into  the  room. 
Mr.  Johnson  complained  of  the  strangury,  and 
found  a  considereble  difficulty  in  making  water. 
This  alarmed  bis  lordship  again:  he  then 
asked  Mr.  Kirkland,  What  would  be  the  con- 
sequence, if  the  bladder  or  kidneys  were  hurt  f 
Mr.  Kirkland  having  laid  down  bis  rule  of  con* 
duct,  wherein  bis  prudence  deserves  to  be  com- 
mended, snswered,  That  though  the  bladder 
should  be  woonded,  or  the  kidneys  hurt,  there 
bad  been  many  cures  performed  upon  such  liko 
wounds. 

This  made  bis  bwdship  tolerably  easy :  be 
then  began  to  be  in  better  spirits,  which,  f  am 
sorry  to  say,  at  that  time  were  somewbaS 
beight^ed  with  liquor:  for, although  be  was 
cool  snd  fresh  when  be  did  the  fact,  yet  the 
moment  it  was  done,  he  began  to  drink,  and 
continued  drinking,  at  times,  till  twelve  o'clock 
at  night :  this  liquor,  however,  only  oostributed 
to  raise  bis  spirits,  without  disordering  bis  un- 
derstanding ;  fbr  be  appeared  to  be  completo 
master  of  himself  the  whole  day. 

After  Mr.  Kirkland  bad  given  bini  sa  moch 
encoovsgement,  they  together  went  down,  to 
the  still  room ;  and  now  his  lordship  verily  be- 
nevmg  that  Mr.  Joj^nson  would  recover,  bo 
grew  less  cautious  in  avowing  tb^  deliberation 
with  which  he  did  the  fact;  and  declaring  all 
the  circumstances  that  attended  it. 

And  berei  bscauas  I  will  B9t  wrong  ths  ns» 
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your  lordships  shall  bear  bis  confeinoD,  A<Mi 
tbeuce,  in  bis  own  words. 

"  Kirkhmdysaysbe,  I  brieve  JobmRNi«iiiore 
frigbtODed  than  bnrt;  my  iBtenlmi  ^ras  lo 
bare  ^hot  bim  dead ;  but,  findmif  tbit  be  did 
mitfkW  at  the  first  shot,  I  intended  to4iave  bbot 
biin  aisj^ain,  but  the  pain  be  <Joniphihied  of  made 
the  forbear ;  tbere  nature  did  take  place,  in 
oppositioB  to  the  resolotfon  I  bad  formed.  I 
desire  you  will  take  care  of  him  ;  for  it  woald 
be  cmel  not  to  ffi?e  bim  ease,  now  I  have  spared 
bis  life.  ' 

"  When  yon  speak  of  this  aflenranlB,  do  vet 
«ay  (thon^  }  ilesbe  be  may  be  eased  of  bis 
fun)  that  I  repented  of  what  I  bare  done ;  I 
mm  not  sorry  for  it ;  it  was  not  4oBe  without 
consideration ;  I  own  it  was  premeditated ;  I 
Imd,  some  time  before,  charged  a  pistol  Ibr  the 
purpose,  being  det^mined  to  kiH  bim,  for  be  is 
a  rillain,  and  deserres  deatfa ;  hot,  aa  be  is  not 
dead,  I  desire  vou  win  not  suflibr  my  being 
"ieized  ;  for,  if  he  dies,  1  wiff  go  ami  surrender 
myself  to  the  House  of  Lords;  1  bave  enotigb 
to  justify;  the  action ;  they  will  not  cmm»  me,  * 
but  it  will  satisfy  my  own  eonscveace :  but  be 
flure  yon  don*t  go  in  the  morning  wttbont 
leMing  me  see  yon,  that  1  may  know  if  be  is 
likely  to  recorer  or  not;  I  win  get  iip«t  any 
time  ;  at  four  o'clock  in  the  morning. 
,  "  IVi  this  Tery  strange  and  berrid  dedara- 
turn  Mr.  Kirkland  answered,  by  pramising  bis 
lordship,  that  be  would  cerUinly  s4vebim  tbe 
first  intelligence  touching  Mr.  Johnson^  tson- 
dition  ;  and,  as  it  was  proper,  for  nvy  vmdent 
Kaaons,  as  well  with  reapeci  to  bfmselt  as  Mr. 
J'ohnson,  to  dissemble  wHb  his  loidsbip,  be 
proceeded  further,  and  told  bim,  that  be  would 
^ve  a  faTourabfe  account  of  this  matter.  The 
noble  lord  then  asked  bim,  what  be  would  say 
if  be  was  caHed  upon ;  be  toM  him  be  would 
•ay,  that  thougb  Jobnson  was  shot,  that  be  was 
in  a  fkir  way  of  recorery.  His  lordship  asknl 
fir.  Kirkland,  if  be  wouM  uakenatb  of  Ibat  P 
He  said,  Yes. 

•*  Mr.  Rirklttid  then  went  to  nee  Mr.  Mm- 
ion  again,  and  foand  bim  better;  Ihi^  tben 
went  to  supper,  and,  during  tbe  time  tbe^ 
Were  at  supper,  bis  lerdsbip  OMntioned  «ef«ral 
other  particulars:  be  «aid,  he  was  aammshed, 
that  the  bullet  shdUd  remain  in  bis  body  ;  for, 
tays  be,  I  bare  made  n  trial  with  tbia  piitol,, 
and  it  pierced  through  a  board  an  iaeb  and  a 
balf  thick ;  I  am  astonisbed  It  did  not  pass 
through  his  body;  i  took  good  aim,  and  I 
beld  tbe  pistol  in  this  manner ;  and  than  be 
ibewevl  Mr.  Kiridand  the  manner  of  bis  b6hl- 
Ing  bis  pistol." 

He  also  declared  tbe  giomidv,  and  motives 
for  bis  killing  Jobnson ;  that  be  had  been  a  riK 
lara ;  that  he  was  in  tbe  interest  of  his  ene^ 
ynies ;  tbat  he  bad  jirined  with  those  vdra  had 
mjured  Jiim,  and  taken  away  his  estate,  by  an 
met  of  pariiamem ;  tbat  be  liad  colluded  with 
Mr.  Curaon  and  Mr.  Bunlem,  with  reapeot  to 
tbteoalctMitvaotk  '^ 
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Anallwrlbing  be  mealMBfed  wiA  leipcet  b 
the  farm;  says  be,  I  bsfo  lone  wasted  to 
drive  Johnson  ont  of  tbe  form ;  it  be  reoorm, 
be  win  go  back  to  Cbeabbe,  whcie  be  otne 
ftonu  Mr.  Kirkland  sairi.  No  doubt  battUi 
•ecideni  would  drive  bim  borne  atfaia. 

After  tbey  bad  anpped,  Mrs.  ClUibrd  cur 
into  tbe  roam«  and  she  proposed,  tbat  Mr. 
Johnson  should  be  removed  to  the  Losst, 
wiMi  is  tbe  naro^  ef  Mr.  Jobusoa's  bouse,  tiid 
lies  about  a  mile  from  Stanton ;  bis  lorMp 
refuaed  to  oonaent-to  tbat,  not  beouae  bi 
tboogbt  Mr.  Mmsou  might  be  hurt  by  tbers- 
OMvai,  bnt,  to  use  bia  own  words,  becann  In 
would  have  him  under  bis  own  loof,  to  pbgsi 
tbe  villain. 

When  aopper  Wis  over,  tbey  retaraei  hd^ 
ta  Mr.  Jahnaon,  wbo  waa  then  ander  tbi 
graaioflt  noeaainess ;  be  waa  restless,  tad  tb 
oompbdnt  of  tbe  atraagmy  iocraassd:  tbsi 
my  laid  wns  alarmed  agabi ;  be  saqoircd  d 
the  surgeon  what  would  be  tkt  ooasefHscti 
in  oaae  tbe  guts  were  abet  tfarsngbf  Mr. 
Kitldand  fate  bim  a  fovouraUe  aiiswsr,t)wt 
revived  bisapmts ;  be  went  odt  of  tbeioM, 
and  mviiad  Mr.  Kirfchnd  to  take  a  bottle  rf 
part ;  tbey  then  drank  tovetber,  and  dtniig 
tbat  time,  tbe  saase»  or  the  like  cipreiBOSi 
wore  repented.  I  will  not  tiookle  yoorbi^ 
sbipawitb  them  again;  bnt  be  all  akwg  d^ 
daiod,  he  did  not  da  it  hastily,  but  eooUy  ii^ 
deiiberaiely :  that  bia  intention  was  to  bait 
kitted  bim :  and  tbat  tbe  reaaon  why  be  <U  it 
at  that  time  was,  because  be  would  not  aiga  • 
f9fet  ^rceantation,  aoknowledgiag  ail  the  io- 
jniiee  be  bad  done  bis  hirdahip. 

Tbey  tben  again  relnmed  to  Mr.  Jobssot, 
after  they  bad  drank  OUI  thebotde:  wbednr 
Iheiifnorwns  prevalent  or  not,  fdoatkssv; 
yonr  loidsbtpa  will obeerve  wbnt followed:  \m 
bebnviaar  lo  the  poor  noan,  Ifaoi^  be  by 
thaio  nnder  the  snigeon^  bands,  waslstaUf 
diaagod,  and  bis  reaantuent  grow  oatiageosi; 
my  lord  again  attacked  bim  upon  tbe  aaa» 
charge  aa  before,  compelled  bim  to  aekaooie^ 
before  all  tbe  company  (of  which  his  dangbnr 
woaone)  that  be  was  a  vilhua ;  nay,  be  mi 
about  to  drag  bim  out  of  bed  upon  tbe  floor, 
wblnb  would  bardly  h«vo  been  prevastsi  if 
Mir.^obaaott,  wbo  waitalaiodbyn  wiafcinm 


Mr.  Kirkhmd,  luui  not  Mid,  I  do  ooniea  1 1 
avilbun:  my  lordnlkntvrenlt•b8d;bot,M- 
ftlre  be  doparted,  he  laid  with  grsat  earned' 
nessto  Mr.KirfctaMid,  May  1  rdy  apoayMf 
Afoyouauretbeioisnodangorf  Mayl^* 
bed  bi  safety?  Mr.  Ritkland  aaid,  Yei,yo« 
kRdship  may.  When  bis  hirdsbin  was  f«Mi 
poor  Johnaon  begged  to  be  removed  la  bieow 
bonse.  Mr.  Kit&od  wiahed  it  u  aiadi; 
for,  besfdentbal  he  could  net  have  tbst  net 
access  to  his  patient  tbat  waa  necessary,  if  * 
was  to  remain  tbere,  be  thought  binBdf  la  tbe 
utmoat  peril.  My  lord  bad  confosied  no 
much,  and  KhWand  too  litlle;  so  tbat  if  Mr. 
Jobnaon  bad  died  tbeio,  no  man  in  Mr.  &(«- 
land's  situaiieo  wouM  have  wished  to  bi^ 
beenalean  with  bn  hic*bip»  mBrntm/nm 


ingmsm  eoufgrmUon  Ibal  M  fitiM  ke- 
tveeD  thenn. 

Mr.  Kirkland,  therefore,  immediately  ipmI 
tD  Hie  Looyty  proeiired  six  or  lewi  armed  meo, 
mod  came  back  by  two  o'clock  in  the  morwa^. 
Tkmy  renoTed  Air.  JoboMM,  fo^  him  ime  • 
greet  cbeir,  ead  wrapped  Urn  «p  in  hlanliMe, 
«ml  ao  eooTeyed  hina  hewae.  Tewarda  aMn- 
ipg  the  poor  maa*a  ayanptooM  grew  wc^at^  mA 
Mr.  Kirkland  then  went  away. 

Mr.  Joboaao  lay  langnialimff  till  afivea  or 
•iglit  in  tke  miming,  and  tbea  died. 

In  the  mean  time  Mr.  Kirkkad  bad  pi«^ 
cured  a  nnarficf  of  anned  sBen  to  so  down  to 
Sunton,  andtoaeiaebialerdalMp.  Wbfntb«y 
ca«ie  there,  my  lord  waa  jaat  oaiaf  bed;  be 
iMd  bin  garteia  in  bia  band,  and  waa  aeen  paaa- 
ittg  towards  tbe  stable.  Tbe  horses  were  all 
aaddled,  and  every  thing  got  in  readiMia  for 
his  escape. 

Mr.  Spiingihorpe  ndfaneed  towarda  himi 
and  when  his  kirdsbip  fbnnd  hn  was  really  tn 
be  attaeke^  he  fled  back  ta  his  hoiN*,  and 
there  stood  a  siege  of  fonr  or  fife  boura. 
While  be  waa  thus  beaet,  he  appeared  at  the 
gavrel  windows,  and  thiakiag  himaelf  aecnsa  in 
that  place,  he  began  to  parley,  and  aaked» 
Wbanbay  wanted  wkb  hiroP  They  told  him, 
Mr.  JobMon  waa  dead,  and  that  they  were 
name  ta  aeeure  him.  Ha  aaid»  he  knew  that 
urim  fatee;  te  Mr.  Johnaon  waa  not  dsnd: 
that  ha  wished  it  might  be  true :  that  be  wonid 
net  beliere  it,  anieas  Mr.  Kiiklaa^  wadUl  de- 
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dare  it:  that  be  woald  pay  no  regard  l»aay 
He  did  not  think  fit  to  surrender; 


hn^y  <^< 

bntoaiUini«9din  thahenaa^  tttl  hnlhoughA  be 
had  an  onnartunily  of  eneapihg  thraug b  the 
garden,  lie  waa  tbejpe  diaoavened  h^  one 
Cutler,  a  collier,  who  was  a  bold  man»  and  de- 
termined to  take  bim :  be  marched  op  to  him  ; 
and  though  bis  lordship  waa  armed  with  a 
blonderbufls,  two  or  three  pistola,  and  a  dagger, 
hnanbgiitted  tn  the  eirflieff's  Inking  hiA,  wUfa- 


out  making  the  least 


auiitbemo* 


meni  he  wfaiaonalndy^  h«  dtecVMod  he  s^'ed 
in  thn  laot;  and  again  daahrak  thai  if  ». 
tended  to  kill  Johnaon.  He  waa  tlian  eirnedf 
te  Mr.  Kinsey '•  hoiwe,  and  reoaained  there  tin 
nfter  theeoroneF  saAnpan  the  body* 
.  I  must  namtion  la  yawr  lordsl^^  tkafc  upon 
Mr.  Hah,  n  elergyaaan'a  being  wMadneed  In 
kim,  he  taki  hia»»  be  knew  his  dniy  as  well  as 
he  or  any  other  clergyman :  that  the  kak  he 
knd  oaBMnHted  waa  oaoUv  aad  dalibemlfly 
donew  Sa  that  yew  lordships  ace  WadeefaMM- 
lions  were  consistent  and  unifbmH  dam.  the 
be|inning  Ad  the  end. 
1  shall  oeilber  aggrat ale-  nor  akaaifWk 
These  aie  the  oireeaaiUneen  which  attended 
this  bomd  murder.  1  hare  anened  tfiem  faiih^ 
tally  ftem  aijf  iastmetien%  The  eaan  ia  lalhM 
atronger  than  I  have  made  it. 

Tfe^itneases  aiete  aofsaiol  your  l#rdsbi|is, 
whether  I  hare  opeaed  t£e  ease  tsuly.  If  the 
evidenae  oaniea  net  aa  I  hafre  tepicaenlad  il  to 
your  k>rd8hipa»  then  veur  Isadahipa''  sanlsnon 
HMmft  he  agreeable  te  kw.  Thvuehlnwrlal 
Haahnff  niHikhiB  fiMAdginliy*. 


If  he  has  any  deleuce^  God  forbid  that  he 
abould  not  have  a  fair  opportunity  of  makiog  it. 
Let  him  be  heard  with  patience.  Tbe  prose- 
cotora  will  be  aa  glad  ay  your  lordships  to  find 
him  innocent. 

The  e?  ideooe  is  to  determine ;  and  upon  tiial 
evidence  we  shall  leave  it. 

Mr.  Sbikiiar  Gmeral,  (the  hon.  Charl^ 
Yorke,  esq.) 

My  lorde,  we  will  new  proceed  to  call  ou' 
wilnceaee.  Call  EKsabetb  Burgeland.  f  Wh« 
came  to  the  bar,  and  one  of  tke  clerks  brid  the 
book  to  her,  upon  whksh  she  laid  her  hand.] 

Ci    of  the  Cr,    Hearken   to    your   oath* 

*  Tbe  eWdence  that  you  afTaH  give  on  behalf  of 

*  our  sovereign  lord  the  king's  majesty,  against 

*  Lawrence  earl  Ferrers,  the  prisoner  at  the  bar^ 

*  shall  he  the  truth,  tbe  whole  truth,  and  nntbing 

*  but  tbe  truth.    So  hel^  you  God.'    [Then 
she  kissed  the  book.] 

Sol.  Gen.  My  kNrds,  This  witness  waa  in  the 
house  at  the  time  when  the  fact  is  chaiged  te 
have  been  oommitled. 

L.  H.  3.  If  your  Uurdshipa  please,  tbe  clerk 
VUM  go  dawn  to  the  bar,  and  repeat  to  your 
lordships  what  is  said  by  lord  Ferrera  or  the 


Lqrdu    Ay,  ay. 

Earl  Ferreri.  My  lorda,  there  waa  aome- 
thing  said  b^  the  gentleaaan,  counsel  for  tbe  , 
crown«  that  is  a  litUe  fiilse,  relating  to  a  lease 
said  to  be  given  by  sw  William  Meredith  to  Mr. 
Johnson  ;  I  did  net  know  of  that  lease  prevwua 
to  this  hci'i  there  wese  other  matters  men* 
tiooed  that  are  aot  right;  I  will  not  take  np 
your  lordships'  time  to  answer  them  now,  bnt 
leaie  that  matter  till  I  come  to  my  defeocok 

SoL  Gtn.  My  lorda»  whatever  bia  lordabip 
thinks  material  m  bia  defence,  he  will  ,have 
many  op|K>rtunitiea  to  offer. 

JP.  B^geAifid  enmnied  by  Mr.  Sd.  Otn.  ' 

You  waa  a  awid  aenrant  in  lord  Feseara'a 
beiwe  the  llih  of  Jenuary  laatP— Yes.' 

Did  you  know  one  Mr.  Joluison? — Yea. 

Qo  you  know  any.  thing  of  Mr.  Jobuaon'a 
being  coLployed  by  lord  Ferrers  ?  Did  be  use 
to  attend  him  ?— He  sometimes  aitended  mjf  - 
kttd  Fecreoi. 

Did  you  know  any  tlung  of  bia  being  ca> 
neeted  ta  wait  on  Wrd  Ferrers  at  any  time  in 
January  last  f— Yes. 

What  do  you  know  ofitP— I  know  he  camf 
te  the  house. 

Do  you  know  what  day  in  January  ?-^I 
deuH  know  what  day. 

About  what  time  of  the  day  waa  it?**Abonl 
three  a'chick  m.  the  afternoon. 

On  what  day  of  the  week  waa  itP—Qii 
Friday.. 

When  Mr.  Johnson  caame,,  who  let  him  inP-* 
I  let  hioQi  ii^ 

Whatdid  he  ai^?— He  asked  whether  bi« 
losdsbii^ waai  within;;  I  teld  him  he  waa  in  bia 


WhathawaneAefterthatr  SidiparM«^ 
pect  him  ?— 'I  b^B^r^  hedid«. 
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When  he  wai  let  iii«  did  T0O|^  witii  him  F— 
No;  he  walked  up  to  dbe  room  door,  and 
knocked  at  it  himself. 

-    At  the  door  of  the  room  where  lord  Ferrers 
was  silting  ?— Yets 

Did  he  go  in  then?— No;  he  did  not  go 
in  then. 

Did  lord  Ferrers  speak  to  him  f -^Yet ;  and 
'  told  him  to  walk  into  the  other  room. 

Do  you  know  any  thing  of  what  passed  be- 
tween themf — I  cannot  say  any  thing  about  it 

You  said  lord  Ferrers  expected  Mr.  Johnson, 
bow  do  you  know  he  expected  him  f — Mrs. 
Clifford  told  me  in  the  morning,  that  Mr.  John- 
ion  was  to  come  to  his  lordship  that  day.  ^ 

Did  you  hear,  or  do  you  know,  any  thing  of 
what  passed  b^ween  lord  Ferrers  and  Mr. 
Johnson,  when  Mr.  Johnson  went  into  my 
lord's  room  ? — ^No. 

Was  the  dpor  locked  or  op^,  after  be  went 
jnto  the  room  r— Locked. 

How  came  you  to  obsenre  that?— I  heard  it 
locked. 

Where  did  you  go  after  Mr.  Johnson  was  in 
the  room  with  lord  Ferrers  ? — loto  the  kitehen. 

Who  Whs  with  you  there  ?— The  other  maid- 
aerrant. 

What  was  her  name?— Elisabeth  Sazoo; 
There  was  another  maid-serrant  in  the  kitchen 
when  he  went  in. 

Who  was  she  ?-Elizabeth  Dolman. 

After  that,  did  you  hear  any  thing?— I  did 
BOt  hear  any  thing  myself. 
'  Did  yon  afterwards  hear  any  thing  of  what 
happened  T  Do  you  know  whether  Mr.  John- 
son came  out  of  the  room?— 1  cannot  tell  any 
thin^  of  it. 

Did  you  go  into  the  room  P— I  did  not  go 
bto  the  room ;  1  was  not  out  of  Che  kitchen. 

Did  you  hearany  noise?— Ne;  I  heard  no 
Boise  at  all. 

Did  you  hear  any  pistol  go  off,  or  any  noise  f 
—I  heard  a  pistol  go  off. 

What  did  yon  do  then?- When  I  heard  the 
pistol  go«  I  run  into  the  yard,  and  the  other 
maid -serrant  with  me. 

What  happened  afterwards?- We  stayed  in 
the  yard  a  while,  a  few  minqtes,  and  came 
back  to  the  wash-house. 

Was  the  room  door  open  after  yon  heard  that 
noise?— I  did  not  stay  till  it  was  open. 

Did  you  stay  till  lord  Ferrers  came?— My 
lord  came  when  we  were  in  the  irash-hoQie, 
and  called. 

What  did  he  say  ?-He  hooped  and  hallooed. 
Where  are  you  all  ? 

What  did  he  say  then?-I  went  out,  and 
said,  We  are  here,  my  lord;  he  asked  me, 
Where  we  had  been  ?  I  said,  in  the  bleaching- 
yard. 

Did  he  me  you  any  order  ?-He  ordered  that 
Kre  should  walk  down  to  the  house. 

Did  he  giro  any  other  order  ?— He  sent  up  a 
maid-senrant  into  the  yard  to  feteh  the  man  in. 

Did  he  say  any  thing  of  Mr.  Johnson  ?— Not 
till  I  got  into  the  room. 

What  did  he  say  then  ?-He  went  up  to  Mr. 
Johnson,  and  asked  how  he  did. 


What  did  Mr.  Johnson  say  ?-~Thnt  he  was 

a  dying  man,  and  desired  he  would  send  for  bin 
chibren. 

Did  any  thing  eke  pass?— TM^hi  ^U  I 
know. 

Who  elee  was  in  the  house  besides  tbener- 
▼ants  you  have  named  and  yourself  ?—Thera 
was  nobody  In  the  house  but  us  three  when  Mr. 
Johnson  came;  and  but  two  in  the  kitclica 
when  it  was  done. 

What  o^er  serradts  did  my  tord  use  tokeepf 
—One  man-senrant,  an  old  man ;  I  don't  know 
whether  he  was  a  sertant 

Did  any  other  person  lire  with  him  ? — ^Mn. 
Cllflbrd,  and  the  four  youn^  ladies. 

Were  they  all  out  at  the  time  when  this  bap- 
pened?— Yes;  they  were  all  out  but  tbe  tw« 
maids. 

Were  they  out  by  accident,  or  by  order?— I 
do  not  know  any  thins  of  auy  orden 

Did  you  give  Mr.  Johnson  any  aisistonce  to 
carry  him  up  to  his  room?— Yes ;  I  took  ham 
up  to  bed  by  the  arm,  by  his  lordship's  order. 

ByEarlFm^i. 

Was  not  the  door  k)cked  before  Mr.  Jeba- 
son  came?— Yes. 

Has  it  been  locked  before?— It  haa-Mfenl 
times,  when  my  lord  has  been  upon  business. 

Was  not  Mr.  Johnson  at  my  house  on  the 
Monday  ?— Yes,  he  was  there  on  the  Monday. 

Did  you  hear  any  dispute  or  words  between 
Mr.  Johnson  and  me  on  the  Monday?— No, 
I  did  not  hear  any  at  all. 

Had  not  I  padced  up  my  trunks,  intending 
to  go  to  London  the  week  following  ? — Yes. 

On  the  Monday  while  he  was  ttee,  and  sMt 
to  the  carriages  ?— Ves. 

Mr.  Gwid.  Our  nextwitncM  is  Elisabelb 
Saxon. 

EUMoheth  Saxon  tmvn, 

Mr.  OaukL  Did  von  lire  with  lord  F< 


nr.  uoukL  inavon  nrewiti 
in  January  last?— Auon.  Yes. 

Did  you  know  John  Johnson  fwYei. 

Do  you  remember  Mr.  Johnson's  coming  to 
knrd  Ferrers  in  January  ?— Yes. 

Upon  what  day  ?— The  eighteenth. 

What  day  of  the  week  was  it  ?— On  Friday. 

Who  was  in  the  honse  when  he  canM  f— 
Nobody,  only  three  maids  and  my  lord. 

What  time  ef  the  day  did  he  come  ?— Abenl 
three  o'clock. 

What  was  become  of  the  rest  of  my  lonPt 
fiimily  ?«-»!  don't  know :  Mrs.  Chllbrd  and  the 
misses  were  gone  out 

How  k>ng  were  they  gone  out  before  Mr. 
Johnson  came  ?-TAbout  half  an  hour. 

Do  you  know  the  reason  of  their  goii^ 
away?«-No;  my  lord  came  Into  the  stiO- 
house,  and  said  they  might  go  and  feteh  a 
walk. 

How  kmg  was  it  before  they  did  go  upon  the 
walk  ?— They  went  directly. 

What  time  of  day  did  my  lord  gi?«  this 
leave  ?— It  was  about  three  o'cloek. 

Was  any 'thing  mentioned  where  they  were 
to  go?«»Mit.  Clifford  asked  bimi  whether 


006]  fir  Mardtr. 

tbeyml^Ugo  to  Iter fatfaer 't ?  itid  my  lord 
■aid.  Yes. 

Wrs  any  thing  metitioned  how  long  ihey 
miffhi  8ttY?—He  «aid,  they  might  my  till 
fire,  or  hair  an  houi-  after. 

What  men* servants  bebnged  to  the  house  ? 
—There  is  hnt  one  boy  and  an  old  man* 

Where  were  they  ?  -I  cannot  tell 

Were  they  in  I  he  h(iuie?*->Jo* 

Wh«o  Mr.  Johnson^  came  in,  in  what  room 
was  my  lord  Ferrers?— In  his  own  room. 

Where  did  Mr,  Johnson  go  when  became 
mta  the  house  P^-Ue  went  up  to  my  Iord*a 
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Did  my  lord  appear?— My  lord  came  to  the 
door. 

Did  you  hear  any  thine  said  hy  mv  lord  to 
Mr.  JohnBOD?— No.  J     J 

Where  did  Mr.  Johnson  go  when  my  lord 
came  oal  ?— My  lord  came  out,  and  ordered 
him  to  ga  into  the  still- house. 

What  became  oi  my  lord  then?^He  went 
bio  bis  room* 

How  long  did  he  stay  there  before  he  came 
out  tgmin?*-!  don't  know:  may>be  a  few 
minntea ;  not  long ;  ten  minateSp  or  luch  a. 
matter. 

When  he  came  nut  did  he  ipeab  to  Mr, 
Johnson  ?-^I  dou't  know  that  he  did :  I  did  not 
bear  him. 

Did  you  aee  Mr.  Jobnson  when  my  lord 
came  om  ft  aecond  lime?— No. 

What  liecame  of  Mr,  Jnhnsoo  ?  Did  he  go 
into  any  room  with  my  lord  Ferrers  F--1  know 
be  went  into  my  lord's  room. 

Was  the  door  locked  or  not  .'—He  locked  to 
the  door  nfter  Mr.  Juhnson  was  in. 

Dill  you  hear  the  door  locked  ?- Yc»,  1  heard 
it  locked. 

What  did  you  hear  pass  In  that  room  ?— No- 
thing at  all ;  I  did  not  hear  any  thing. 

Did  you  hear  any  expresaion,  any  words 
ued  by  my  lord  to  Mr.  Johj]ton?-*-No, 

Did  you  hear  any  noise  r-« Yes ;  I  heard 
them  f  ery  loud  9  I  heard  my  lord  tny,  Down 
M  jfOOT  other  knee,  and  declare  what'you  hsfe 
axM  ftgiinsl  lord  Ferrera  ;  and  then  the  pistol 
went  off;  and  1  and  the  other  maid  were 
friglileneJ,  and  run  away. 

Did  y-ju  hear  my  lord,  or  Mr,  Johnson,  say 
tny  thm^  more  in  the  room,  than  what  you 
hart  mentioned  f— No. 

By  Earl  Ferrert, 

Wm  it  not  customary  for  Mrs.  Clifford  to 
ipcftk  to  me  befnre  she  went  out  ?_S he  said, 
Mf  lord»  where  must  we  ga  to  ? 

Was  it  cusiomary  to  speiik  to  me  ? — Y^. 

How  came  you  to  he  at  my  door  at  that 
ltine?--l  was  not  at  my  lord's  door, 

l^jfd  Mttnsfield,  Who  was  the  other  maid 
that  was  with  you  when  you  over-heard  what 
panned  in  my  lord's  room  ?^A'«i^ow.  The  other 
Witness  that  wa&  herep 

Lord  ManAfidd,  Had  that  other  lervant  the 
opportunity  to  hear  09  you  had  ?    Was 


ihe  ai  near  the  door,  listening  in  the  laiDe  way 
you  was?— 5flJo«.  No.  ahe  was  not. 

Earl  Ferrtn.  Do  you  know  what  time  Mrs, 
Cli  fiord  was  to  return  f—Sastm,  About  five 
o^elock,  or  half  an  hour  after  five. 

Earl  Ftrrer%.  Did  not  Mrs.  Clifford  very 
oflen  go  out  about  that  time  alter  dinner,  nht^ut 
three  or  four  o'clock  ?--Saion,  Yes» 

By  Earl  Morion. 

Earl  M&Ftm,  YotJ  said  in  the  first  part  of 
vour  evidence,  that  you  heard  my  lord  say  ta 
Mr,  Johnson,  Dtiwn  on  your  other  knee.  My 
lord  Ferrers  asked  ynu,  how  you  came  to  be 
near  the  door.  You  said,  that  you  was  not 
Vy here  did  you  hear  it  f--5oj:oii.  1  was  at  the 
kitchen  door:  1  was  no  nearer  than  the  kitchen^ 

You  say,  that  iord  Ferrers  lucked  his  door? 
— Yes. 

Was  it  customary  for  him  to  lock  it  when 
people  were  with  him,  or  when  he  was  alone  F 
— 1  don*t  know. 

Did  yon  ever  know  lord  Ferrers  lock  His 
door  when  Mr.  Johnson  was  with  lumF-«-No. 

Earl  FerrtTi.  Did  you  nerer  know  that 
1  locked  the  door  when  I  had  company  with 
me  ?-"Sojon.  No ;  I  don't  know  that  bia 
lordship  did  it  ever  since  1  came. 

Earl  Hurdrnkke.  You  have  said,  that  lord 
Ferrers  told  Mr.  Johnson  to  kneel  on  the  other 
knee ;  and  that  you  beard  it,  though  you  wa« 
no  nearer  than  the  kitchen  door :  What  dis- 
tance was  there  between  the  kitchen  door  and 
the  door  of  the  room  where  lord  Ferrers  was  ? 
— Sa^con,  Not  a  ^reat  way. 

Earl  IluTdwkke.  Whut  distance  was  it  ?— » 
S&xon^  h  might  be  tea  or  a  dozen  yards,  may- 
be. 

Earl  Ferrert.  Was  there  not  a  thick  wall 
between  that  room  and  the  kitchen,  and  m 
chimney  f^^Sajim,  Yet, 

£iiiabt(h  Dolman  sworn. 

Examined  by  Mr.  Norton, 

Was  you  servant  to  lord  Ferrers  m  Jatiuarv 
taat?«Yes.  ^ 

Did  you  know  Mr.  Johnson  the  deceaacd  ?*-« 
Yes. 

Do  yon  remember  bis  coming  there  in  Ja- 
nuarylast? — Yea, 

What  day  of  the  mODtb  was  itF«— Tb« 
eighteenth. 

What  time  of  the  day  F— About  three 
o'clock. 

Who  waa  in  the  house  of  lord  Ferrers  at  thai 
time  ?— *Three  maids* 

Ndtody  «lse  r^-No, 

Was  not  his  lordship  there? — Yfff^ 

Do  you  know  where  the  rest  of  the  family 
was  at  that  time?— t  knuw  nothing  of  that  t  I 
believe  Mrs,  Clifford  and  the  children  were 
gone  out. 

Do  you  know  whether  Mr,  Johnson  was  tx~ 

Eected  at  lord  Ferrers's  that  day  ?^-I  don't 

Wivi  you  in  the  house  when  3Ir.  Johnson 
came  in  ?*•  -I  was  iu  the  kitchen. 
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Who  di4  lie  Mk  for  f -^Lord  Famni. 

Did' v(Ht  or ,  EUsabelb  Bmgelaiid  abew  kim 
|9  lord  Firrai*  r.**£liialMtb  BniffflltDd. 

Yoa  was  Hmn?— I  wMinlboKkeheii. 

Did  ««a  bear  my  Uiiag  that  mmmI  hsUPeen 
Imd  Fefwt  aad  Mt.  JI«bMiMir-.No. 

Did  yo«  h«ar  A  aifltol  gv  off  P'-^Yct. 

At  toat  time  where  were  lord  Ferrers  aod 
Mr.  Johnson  f— In  my  lord's  room. 
^       Bow  loogr  bad  Mr.  Johoson  betfe  in  my 
iard'afoem  bafiiro  yoa  heard  the  report  of  the 
fislol  ?^May-he  ahoot  half  an  hdor. 

•  Waa  you  there  when  Mr.  Jobnsoii  went  into 
Ihoroom  t^l  wm  in  the  kilohen. 

Did  you  hear  the  door  looked  N- Yea. 

flowdidyoa  honritf  Waa  there  a  aprinfr» 
at  waa  the  key  fumed?— It  waa  tvmed  with 
the  kev*  \ 

Did  yoo  hear  the  key  tniMdi  and  the  door 
kakedUYea. 

How  soon  did  yon  see  Mr.  Johnaoo  after  the 
pistol  went  offP— I  did  not  see  Mr.  Johnson 
litt  alter  he  waa  hud  npen  the  hed. 

Did  yoa  aeo  lord  Ferron  aftsr  Mr.  Johnaon 
waa  laid  upon  the  bed?— Yes.  "" 

Did  yoa  hear  any  conteiaation  between  my 
lord  and  Mr.  Johnson  at  the  time  Mr.  Johnaon 
waa  upon  tlio  bed  ? — ^liord  Ferrsrs  ordered  me 
to  go  op  and  aee  what  Mr.  Johnson  would 
iMve  done. 

Then  his.  lordship  was  not  in  the  room  at 
that  time  ?— Not  then ;  he  eame  in  after. 

What  paasod  then  ?  What  did  yoa  hear  be- 
tween them  ?*^I  went  up  stairs,  andaslced  Mr. 
Johnson/how  he  did.  Ho  said,  he  was  very 
poorly. 

Was  lord  Ferrers  there  then  ?— No, 

How  soon  did  be  come  in?— Be  did  not 
•oaoe  in  till  after  I  had  fetehed  a  bed  out  of 
the  garret,  and  laid  it  on  the  bedstead. 

Did  you  hear  his  lordship  say  any  thing  to 
Mr.  JobnsoD  ?— Yes ;  bis  lordship  told  bim, 
that  be  woald  shoot  bim  through  the  bead. 

Did  Mr.  Johnaan  osake  any  reply  to  that? 
—He  said,  No  matter  bow  soon,  my  \ogd. 

What  tipM  of  the  night  was  this  ?«^lt  might 
be  between  four  and  fire  o'clock. 

Earl  F^rreri,  Did  not  I  aeod  yoa  for  the 
bed,  and  order  it  to  be  well  aired  ?— DoAaoo. 

By  Lor#  Ra»en$worth. 

'  How  long  did  you  lire  with  my  lord  Ferrera 
before  thia  aoppoaed  accident?— It  migiit  be 
two  months. 

Did  Mr.  Johnson  erer,  during  the  tiase  you 
lired  with  my  lord  Ferrers  before  the  18th 
of  January,  to  your  knowledge,  come  to  kml 
Ferrera?— Yea ;  I  bare  seen  him  there. 

1  should  be  glad  to  know,  whether  from 
your  own  knowledge,  or  from  any  oonversa* 
tion  with  others,  you  had  toy  mmou  to  suspect 
0f  believe  that  lord  Ferrers  bore  Mr.  Johnson 
any  ill-will ;  or  did  his  lordship  ever  make  any 
oampUint,  to  your  knowledge,  in  rq;wd  to 
Mr.  Johnson  ?-**No|  I  new  bad. 
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At  what  time  did  Mr.  Jobiwm  MM  to  bud 
Ferrers  ?^Aboat  three  o'clock. 

When  lofd  Ferrers  aod  Mr.  J4rimaoa  vent 
faito  Ibo  room,  did  lord  Ferrera  appear  tuba  in 
liquor? — No,  not  at  all 

When  yoi^  waa  in  the  ream,  and  Mr.  John- 
aon said  be  waa  hot  poorly,  did  yoa  imagine  bo 
was  shot?— No. 

Did  lord  Ferrera  take  Mr.  Johnasn  by  the 
wig.  bcfova  be  aaid  ho  woald  ahoot  him  tbmgh 
the  bead?— Yea. 

Did  yoa  hear  the  piatol  go  off;  aod  where? 
—I  woo  in  the  yard;  and!  baud  the  pind  go 
off. 

By  Lord  Hbn^UI. 

Did  yoo  bear  any  part  of  the  eonvpiailioa 
between  lord  Ferrers  and  the  deeeaaed  before 
tlie  nistol  went  off? — I  did  not 

Was  you  near  enoi^h  to  bare  beard  it»  if 
any  such  conrersation  bad  passed  ?*«-I  waa 
not. 

Had  Elizabeth  Saxon,  from  the  place  where 
ahe  was*  a  better  opportnnity  of  beaiii^  what 
passed  ?— I  cannot  asy. 

Where  was  you  at  that  time?— I  waa  m 
theyard. 

Where  was  Elisabeth  Saxon? — She  waa  in 
the  kitchen,  I  beUere. 

What  was  the  distance  between  the  kitchen 
door  and  the  room  where  lord  Ferrta  and  the 
deceased  were?-— I  cannot  justly  telL 

'  Might  a  person  that  was  at  the  kiteben  door 
hear  any  conrersation  or  words  which  passed 
between  two  people  in  that  room  ?— Yes. 
Waa  it  as  ftur  off  as  to  that  bench  ? — Yea. 
Earl  Ferrari.  Did  yoa  ever  bear  any  csaTor* 
sation  that  nanad  in  my  room,  at  any  tine 
when  I  ban  company,  and  you  waa  in  the 
kitehen? — Skiman.  I  have  beard  talking. 

Could  you  distingoiah  what  waa  said?— I 
never  took  notice. 

*ALord.  Waa  yon  at  the  kitchen  door  wbett 
soy  lord  Ferren  and  Mr.  Johnaon  were  ia  bis 
room? — Do/sM«.  1  waa  in  the  kitcheo. 

Did  yoa  hoar  lord  Ferrers  tell  Mr.  Jobnaoa 
to  kneel  on  the  other  knee  ?— No;  I  heardi  no 
socb  thiag. 

Was  yon  with  the  other  witoeas  at  the  tiase 
she  si^s  she  beard  tbceo  words  ? — 1  waa  isot. 
liord  Momidkld.  I  desire  to  know  of  tbia 
witness,  whether  at  the  time  that  the  nistnl 
went  off,  she  was  not  in  the  yard ;  and  the 
maid,  that  heard  the  ooq venation,  at  the  kitchen 
door  ?—  -Dolman,  I  was  in  the  vsrd  then. 

Where  was  you  when  yoo  heard  the  kej 
lock  the  door?— 1  was  in  the  ki token. 

Lord  Rtfventworth.  You  say  yon  was  in  tfie 
room  wbeo  lord  Ferrers  went  op  to  Mr.  John- 
SOD,  and  he  pulled  Mr.  Jobpsou  by  the  wig,  nod 
said  he  would  shoot  bim  ;  bow  loog  was  that 
from  the  time  that  you  heard  the  piMol  go  off? 
— Dotmam.  I  cannot  joatly  say. 

What  space  of  time  was  there^  from  thotioaa 
that  yon  saw  Mr.  Johnson  in  the  room,  t*  ihw 
time  that  lord  Ferrers  caaae  and  paltod  biaa  b; 
Iba  wig,  ud  Mid^  be  wooU  sbMi  bii»  ' 
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the  bead  P— 1  caoiiotvay,  he  had  faun  upon  the 
bed  sometime^ 

Sarah  Johnum  sworn. 

Ezamined  by  Mr.  Perroit, 

Yon  ere  the  daoffbter  of  John  Johowm,  to 
whom  this  accident  nappeoed  ?—  Yea. 

Was  your  father  concerned  in  lord  Ferrers's 
estate  P — Not  that  I  know  of. 

Was  he  his  steward  f — He  did  lire  with  him, 
bat  net  within  these  two  years. 

Did  he  reoehre  any  rents?— For  nobody  but 
lord  Ferrers. 

Did  he  rent  any  farm  that  was  part  of  the 
csUte  of  lord  Ferrers  P— Not  that  I  know  of. 

Do  yon  reoderober  bis  going  to  lord  Ferrers, 
at  any  time  in  January  last?— On  the  18th  of 
January. 

Do  yo«  know  whether  lord  Ferrers  bad 
been  with  your  father  any  short  time  before  the 
18th  of  January  P— Lord  Ferrers  was  at  our 
house  on  the  Sunday  before. 

Did  yon  hear  any  conversation  that  passed 
between  lord  Ferrers  and  your  father,  on  that 
Sunday  ?— 1  did  not ;  I  came  home  before  he 
was  p;one. 

Did  von  hear  lord  Ferrers,  say  any  thing  to 
tf  r^  Johnson  ?— No ;  I  was  not  m  the  room. 

Did  not  yon  know  before  the  18th  of  Ja- 
nuary, that  your  father  was  to  go  on  that  day 
to  lord  Ferrers'sP — I  heard  my  father  say,  that 
he  waste  go  to  lord  Ferrers's  on  the  Friday. 

Do  yon Imow  upon  what  ocoasion  he  was  to 
go?— No. 

Upon  whose  appointment  P— No. 

Was  you  sent  for  to  lord  Ferrera^s  on  the 
iSth  of  January  P— Yes. 

At  what  time  P— I  think  it  waa  between  four 
and  five  o'clock. 

Who  sent  for  you  P— I  beliere  it  was  lord 
Ferrerf. 

Who  was  it  that  came  for  you  P— A  man 
that  was  at  work  there. 

What  message  was  brought  to  you  P— That 
I  most  come  down  to  the  hail  to  lord  Ferrers. 

Then  was  any  thing  said  about  your  father  P 
—I  asked,  what  •  he  wanted  me  for  ?  and  be 
•aifl,  my  father  was  taken  very  ill. 

Wheu  you  got  there,  did  you  see  my  lord 
Ferrers  ?— Yes, 

What  did  he  say  to  you  P— I  cannot  say :  I 
asked  him  how  my  father  was ;  he  ordered  one 
of  the  maids  to  go  up  stairs,  and  shew  me 
where  my  father  was. 

Was  lord  Ferrers  in  the  room  when  you  was 
with  your  father?— He  followed  me  up  di- 
rectly. 

In  what  condition  did  you  find  your  father  P 
^— He  was  in  bed;  but 'be  did  not  say  any 
thing  to  me. 

Did  lord  Ferrers  aav  any  thing  ? — When 
lord  Ferrcra  came  up,  be  said,  he  thought  he 
had  not  shot  htm. 

Was  any  thing  done  upon  that?— *Some  time 
after  that,  lord  Ferrers  came  up  again  ;  and  I, 
or  he,  tomcd  the  clothes  down;  and  heiaid; 


be  saw  be  bad  abet  bim;  and  throwed  some- 
thing  ont  of  a  bottle ;  I  don't  know  what  it 
was ;  he  poured  something  opon  it  oat  of  n 
bottle. 

Who  poured  that  oat  of  the  bottleP-.^rd 
Ferrers. 

Did  he  tell  you  bow  theaoctdeat  happened  P 
—He  did  not  then  aay  any  thing  about  that. 

Did  he  at  any  time?— He  said,  he  did  net 
know  what  he  had  done ;  he  had  shot  him ;  he 
said,  it  was  what  he  designed. 

Was  that  the  same  day  or  afterwards  P— The 
same  day. 

Did  lord  Ferreit  say  any  thing  about  year 
father's  fiimilj^  P— He  said  be  wouM  take  cane 
of  his  family,  if  my  father  died. 

Waa  that  all :  was  there  ao  i/*P— He  said  he 
was  in  hopes  I  would  not  let  aay  body  conse  to 
Uke  him  ;  that  he  would  take  care  of  the*  fa- 
mily ;  that  he  woukl  not  «>  out  of  the  heose 
till  ray  fiuher  wes  buried.u  he  should  die. 

Do  you  know  of  any  thing  mere  tha^pa«ed 
between  ford  Ferrers  and  you  about  your  fa- 
ther?—My  lord,  when  Mr.  Kirkland  wae 
searching  the  wound,  ahewed  him  which  wajr 
he  held  the  pjstol  when  he  let  it  off. 

Did  lord  Ferrers  sajr  at  that  time  it  wee  •■ 
accident  ?*-No  $  he  said  he  designed  it 

Did  he  give  any  reason  for  it?— I  did  net 
hear  him  give  any  reason  for  it 

Do  you  know  whether  yonr  fatlier  waa 
ever  served  with  any  notice  to  quit  a  farm  P— 
Yes. 

What  fahn  was  that  P— The  farm  he  lived  »• 

Whose  estate  was  it  P— Lord  Ferreie'a. 

Who  gave  him  that  notice  P— Either  lord 
Ferrers  or  Mr,  Clifford ;  Mr.  Cliffoid  gave  it 
me ;  thev  were  both  together. 

Is  that  the  paper?  £Paper  prodooad*]    Yes. 

Paper  read. 

*<  I  do  hereby  give  you  notice  to  quit  your 
farm  at  Lady-day  nes^  ensuing,  or  six  months 
after  the  date  hereof,  November  the  7th,  1758, 
agreeable  to  your  lease  granted  to  me, 

**  Richard  Cufford." 

Wa<i  lord  Ferrers  by  when  that  was  given  to 
you  ? — ^Yes. 

,  Did  you  hear  any  thing  said  about  that 
farm  ?— No. 

Whose  hand-writing  is  that  P— (Shewing  her 
the  body  of  the  paper)  This  is  lord  Ferrers's,  I 
believe. 

Did  yon  ever  see  lord  Ferrers  write  P-^Ko. 

When  yon  was  up  in  the  room  with  Mr. 
Johnson,  do  you  remember  any  body  attempts 
ing  to  poll  the  clothea  off  ?— Lord  Ferrers  at-' 
tempted  to  pull  them  off. 

What  time  wae  that  ?— 1  cannot  say ;  about 
ten  or  eleven  o'clock.  ' 

Do  yon  know  of  any  occasion  that  was  given 
for  my  orld's  attempting  to  poll  the  elothes  off 
yonr  father?— I  cannot  say  what  wfs  the  rea- 
son of  it. 

What  had  passed  before  that?— I  cannot 
tell :  lord  Ferrers  seemed  to  be  rery  angry  be« 
fore  i  but  I  cannot  tell  what  about 
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Did  my  lord  Ferrmpnll  off  the  doUies  F— 
He  did  not  pall  theiD  oil. 

How  did  that  happen  P— I  celohed  hold  of 
them. 

Do  Tou  remember  ahy  thio^  that  lord  Fer- 
ren  said  at  the  time  that  be  attempted  to  pall 
off  the  dotbei  ? — He  said  he  knew  him  to  be  a 
▼ilbin,  and  that  he  had  acted  thmge  against 
him,  that  were  not  right 

Did  year  father  lay  any  thinff  to  ypn  about 
lord  Ferrera'e  having  shot  him  r— I  don't  re- 
member be  did. 

Did  not  year  iiither  tell  yon,  that  lord  Ferrers 
had  shot  him ;  and  that  he  beUeved  he  should 
dieP^l  heard  him  say,  he  believed  he  should 
die ;  hot  I  did  not  hear  him  say,  that  lord 
Ferrers  had  shot  him.  I  do  not  remember  it. 
My  lord  said,  he  knew  the  pistol  to  be  a  good 
one,  he  had  shot  throagh  a  board  with  it 

Was  any  body  by  when  lord  Ferrers  said 
that  he  had  shot  him,  and  thai  it  was  what  he 
designed  P— Mr.  KirkUnd  was  by. 

£arl  Ferrert.  Do  yoa  think  tint  I  was  sober 
when  I  came  into  the  room  where  your  father 
was  P-^oAmoh.  At  the  time  I  came  in,  I  think 
his  lordship  was. 

Mr.  Perrott.  At  the  time  of  this  confeaskm  P 
— JoAjuoh.  I  cannot  tell :  I  think  he  was  not 
quite  sober  when  he  said  that 

Lord  Talbot.  1  belie?e  the  confusion  of  this 
unhappy  witness  has  occasioned 'an  apparent, 
though  not  an  intentional,  variation  in  her  evi- 
dence;  therefore  I  desire  she  may  be  asked 
again  ahqat  the  ftrm, 

Mr.  Perrott,  Did  yon  know  of  your  father's 
renting  a  farm  of  Uni  Ferrers  P— JoAfuon.  He 
rentea  no  farm  but  what  he  had  of  lord  Fer- 
rers. 

Mr.  Perrott.  And  did  he  rent  one  of  him  ?— 
Jokmon.  Yes. 

Mr.  Perrott.  You  was  asked  at  first  about 
the  lease ; .  he  might  have  the  farm  and  not 
the  Itue.'^^ohfuon.  H^had  a  lease  $  but  I 
believe  he  had  it  but  the  last  year. 

X^rd  Raveniworth,  I  agree  with  the  noble 
lord,  that  there  is  a  particular  tenderness  in  the 
situation  of  this  witness ;  hut  imagine  your 
lordsbiM  are  desirous  of  knowing  as  many 
particulars  as  may  be  relating  to  tins  unhappy 
aflair;  therefore  I  desire  thu  witness  may  be 
asked,  whether  she,  at  any  time,  near  the  time 
of  the  decesse  of  her  father,  did  hear  her 
father  express  any  degree  of  uneasiness,  or  ap- 
prehension, from  his  being  to  wait  upon  lord 
Ferrers  P—JoAnAm.  Mo,  I  never  heard  him 
say,  that  he  was  afraid  of  going  to  lord  Fer- 
Krs's. 

Att.-Qen.  My  lords,  we  will  now  call  Mr. 
Curzon  to  prove  the  body  of  the  notice  that 
has  been  read,  to  be  all  of  lord  Ferrers's  hand- 
writing. 

EarlFerrtfrt.  I  do  not  deny  it  I  hope  the 
witnesses  may  be  detained  by  your  lordships, 
in  case  I  should  think  proper  to  call  them 
agaid. 

Att.'  Gen.    My  lord,  we  will  take  care  that 
they  shall  be  fortboomiog. 
8 
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What  is  your  profession,  or  oocopatko^P— A 
snmon. 

Where  do  you  chiefly  practise  P— At  Aibby 
deUZoucb. 

How  far  is  that  from  lord  Ferrers^t  heuie  at 
Stanton  ?— Two  computed  miles. 

Do  you  ktaow  the  noble  eari  at  4ie  barP— 
Yes. 

How  long  have  yon  known  him  ?— I  have 
known  him  many  years.  I  have  been  ens- 
ployed  for  his  lorasbip  about  nine  years. 

Did  you  know  Mr.  Johnson  the  deceased  P— 
Yes. 

How  long  did  you  know  him  P— I  have 
kpown  him  a  great  many  years.  I  have  been 
btimately  acquainted  witti  him  ten  or  eleven. 

Had  be-any  employ  under  my  bird  Ferrers, 
or  any  part  of  his  family  P— I  bdieve  so. 

What  was  his  employ  P — Steward. 

Did  you,  in  the  month  of  January  last,  see 
Mr.  Johnson  or  my  kwd  Ferrers  P— I  saw  them 
together. 

At  what  time  in  that  month  in  particolar  P^ 
The  18th  of  January. 

What  day  of  the  week  ?— On  Friday. 

Upon  what  occasion  did  you  see  the  one  or 
the  otherP— I  saw  Mr.  Johnson  to  take  care  of 
.a  wound  he  had  received  in  his  left  side. 

Who  sent  for  you  P— They  toM  i 
Ferrers  had  sent  for  me. 

Who  was  sent  for  you  P  What  i 
name  P — I  have  sinoe  found  that  his  i 
Henry  Wales. 

At  what  time  did  yon  receive  that  i 
•^Abottt  five  o'clock  in  the  afternoon. 

Where  was  you  at  that  time  P— At  Caleortoo. 

How  far  is  that  from  Stanton  P— A  mile  and 
a  half,  or  a  mile. 

Did  you  go  direetly  to  Stanton  P— I  went 
first  to  the  Lount 

What  place  was  that  P— The  pbce  where 
Mr.  Johnson  lived. 

How  far  is  that  from  Stanton  P— I  think  half 
a  mile,  or  it  may  be  a  little  more.   • 

Did  you  bear  any  thmg  there  P — I  first 
heard  at  the  Lount,  that  Mr.  Johnson  was 
shot ;  the  boy  that  came  for  me,  tohi  me  that 
he  was  sent  to  me  from  my  lord. 

Did  you,  when  yon  came  to  the  Loont,  and 
bed  had  this  intelligence,  proceed  to  Slantoo  P 
— Yes. 

Wheif  you  came  there,  who  did  yoa  see  P— 
I  met  one  of  the  servant  girls  in  the  chMo  Dext 
to  the  yard. 

What  was  the  girl's  name P— I  cannot  tell ; 
it  was  dark. 

Did  any  thing  pass  thereP— She  said  my  hud 
had  been  charging  guns  and  pistols. 

What  happened  next  P— I  heard  my  lord 
calling  out  in  the  yard.  Who  is  there  P  1  im- 
mediately spoke  to  his  lordship;  he  ordered 
me  to  come  sbmg.  I  went  to  him ;  be  told 
me,  he  had  shot  Johnson,  and  desired  I  wonid 
go  and  take  care  9f  him«    As  we  went  along, 
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bis  lonbliip  deured  I  would  not  fiiiffer  bim  to 
be  leizefi,  because  Johosoo  wm  not  dead  ;  and 
if  any  bodjr  offered  I9  seize  him,  he  would 
•boot  tbena. 

What  answ^  did  yoa  make  to  that?-^I  told 
bis  loniahip,  that  nobody  should  meddle  with 
bim.  I  I  hen  went  up  stairs ;  and  upon  seeinj? 
Mr.  Johnson,  and  that  he  had  lost  no  blood,  I 
bled  biro.  > 

Did  Mr.  Johnson  make  aojr  ofimplaint? — 
Be  oomplained  of  a  violent  pain  in  his  bowels. 
Did  heat  tliat  time  say  that  he  bad  receifed 
any  wound,  and  where  was  it  f— I  looked,  and 
found  the  wound  hek)w  the  lowest  rib,  on  his 
lefl  side. 

How  lar^e  was  that  wound  ?— I  pot  my  little 
finger  into  it  I  then  took  a  director  to  search 
tbe  wound.  My  lord  told  me,  Mr.  KJrkland, 
yon  must  pass  your  instrument  slanting  down- 
wards, 1  bekl  the  pistol  in  this  manner  when  I 
shot  bim.  After  that  my  lord  asked  me,  whe- 
ther 1  could  find  the  ballP  I  said  No,  it  was 
]od(jfed  in  tbe  abdomen ;  and  aAer  this  he  aipiin 
asked  me,  if  I  ooold  not  extract  it?  I  told  bis 
lordship,  I  believed  it  would  be  better  to  remain 
where  it  was  (indeed  I  looked  opon  it  imprac- 
ticable to  extract  it.)  My  lord  asked  me  then, 
what  would  be  the  consequence  of  the  ball's 
lying  in  the  abdomen  f  1  told  him,  that  balls 
often  lay  there  many  years,  without  (pving  any 
disturbance :  with  this  my  lord  seemed  satis- 
fied, and  said,  he  knew  they  would. 

Was  there  any  surprize  expressed  by  any 
body  at  the  ball's  bejng  lodged,  or  any  thing 
aaidi  ? — I  cannot  say  there  was. 

Was  any  thing  said  concerning  tbe  goodness 
of  the  pistol?— My  lord  asked  me,  if  the  ball 
bad  not  gone  through?  I  told  liim  No.  He 
laid,  he  wondered  it  had  not;  for  this  pistol 
bad  carried  a  ball  through  a  board,  and  broke 
the  bricks,  or  wall,  I  don't  know  which. 

Was  Mr.  Johnson  by,  and  did  he  hear  what 
pasted  ?— Yes,  he  did. 

Did  this  provoke  him  to  ntter  any  thing  ? — 
He  did.  My  lord  went  out  of  the  room  at  that 
time,  and  Mr.  Johnson  said,  What  a  villain 
this  is! 

Bid  yon  order  any  thing  to  be  prepared  for 
the  dressing  of  the  wound?— I  dressed  the 
wound ;  it  had  already  been  dressed.  iThere 
Was  a  dressing  upon  it  J  ordered  a  fomenta- 
tion, and  what  other  things  I  thought  proper. 
i  then  went  down  stairs.  Mjr  lord  told  me,  he 
thought  Johnson  was  more  frighted  than  hurt. 
Old  you  both  go  down  stairs  ?-*No,  we  did 
aot. 

You  said  it  had  been  dressed  before,  what 
was  that  dressing  ?— I  believe,  though  I  am 
not  certain,  it  was  arquebusadci 

Was  there  any  plaister  found  upon  it?— To 
llie  best  of  my  remembrance  there  was  not 

Was  there  a  rag  noon  it?— I  believe  there 
wan  ;  a  rag  that  had  been  dipt  in  aronebasade. 
After  my  locd's  telling  me,  that  Johnson  was 
Viore  frighted  than  hurt,  he  said,  he  intended 
to  bave  shot  him  dead,  and  that,  feeing  be  did 
not  fall  at  first,  he  intended  to  shoot  him  aK^nn ; 
VOL.  XVL 


bnt  the  pain  he  complained  of  made  him  for- 
bear. Says  be,  There  nature  did  take  place, 
in  opposition  to  tbe  resolution  I  had  formed. 
And  savs  he.  It  is  cruel  not  to  give  him  ease, 
now  I  have  spared  his  life ;  therefore  I  desire 
you  would  do  all  you  can  for  him.  Ooe  thing 
I  omitted  to  mention,  while  I  was  up  stairs. 
My  lord  desired  I  would  take  all  the  care  ima- 
ginable of  Mr.  Johnson ;  that  he  would  seud 
one  of  his  servants  for  any  thing  I  wanted. — I 
forgot  to  relate  to  your  lordships,  that  my  lord 
was  in  liquor  when  I  saw  him.  He  desired, 
when  1  spoke  of  this  affair,  that  f  would  not 
sajr,  though  he  desire<l  me  to  ease  him  of  his 
pain,  that  he  repented  of  what  he  h^d  done. 
He  was  not  sorrv  for  it  \  for  he  owned  it  was 

J»remeditatetl;  that  he  intended  to  shoot  him', 
or  he  said  he  was  a  villain,  and  deserved  <leatb. 
But,  says  he,  as  he  is  not  dead,  1  desire  you 
will  not  suffer  my  being  seized  ^  for,  if  he  dies, 
I  will  ffo  and  surrender  myself  to  the  House 
of  Lords :  1  have  enough  to  justify  the  action : 
perhaps  they  may  not  excuse  me,  but  it  will 
satisfy  my  own  conscience. 

Did  he  say  any  thiug  alx>ut  bis  going  awaTf 
or  not  going  away,  the  next  morning  ?— He 
told  me  thus :  Kirfcland,  be  sure  you  don't  go 
away  in  the  morning  before  I  have  seen  yon. 
I  willaget  up  at  four  o'clock,  or  at  any  tione 
that  Tou  call.  1  told  his  lordship  I  would  let 
him  know  before  I  went. 

What  particular  complaint  did  Mr.  Johnson 
labour  under  when  you  went? — A  pain  in  hia 
bowels. 

What  other  complaints  bad  be  ? — A  stran- 
gnrv.    A  difficulty  of  making  water. 

What  did  my  lord  Ferrers  sav  upon  that  ?•—  ^ 
He  asked  me :  •*  Kirkland,  don  t  yon  think  that 
the  bladder  or  kidneys  are  wounded?"  And 
what  would  be  the  conse<}uence?  I  set  it  in 
such  a  light  as  to  make  him  believe  that  they 
might,  and  no  bad  consequence  ensue. 

Was  that,  or  was  it  not,  your  riile,  upon 
which  you  represented  things  in  this  light  r— 
1,  immediately  from  the  time  of  my  seeing  Mr. 
Johnson,  thought  he  would  be  dead ;  but  I 
thought  it  prudent  to  deceive  my  lord  for  our 
safety. 

Was  my  lord  satisfied  with  this  flattering  ac^ 
count  that  you  gave  ? — Yes,  he  seemed  satisfied^ 

Were  any  orders  given  to  set  things  in  rea- 
diness? any  orders  for  the  liorses  ?— I  don't 
know  any  thing  hut  what  tiie  servants  told  me. 

Did  an^  discourse  pass  between  you  relating 
to  their  seizure  of  my  lord's  person  ?— My  lord 
did  desire  that  I  would  take  care  he  was  not 
seized,  and  1  promised  bim  I  would. 

Did  you  tell  him  how  yon  meant  to  repre-^ 
sent  it  ? — My  lord  askeo  me,  what  I  should 
sar  upon  the  occasion,  if  1  was  called  upon  ?  I 
told  his  k)rdshipthat  I  should  say,  that,  though 
Mr.  Johnson  was  shot,  yet  there  was  a  great 
probability  of  his  recovering;  and  that  1 
thought  there  was  no  necessity  of  seizing  his 
lordship.  His  lordship  then  asked  me,  if  I 
would  make  oath  of  that  before  a  justice  of  the 
peace,  if  I  was  called  opon  ?  I  sant,  Yes. 

3N 
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Where  was  this  f  and  aboat  what  part  of  the  I 
night  did  the  last  ooofersation  pass  f — It  wis  id  | 
Ibeuarlour. 

What  time  was  it  P  Was  it  an  boor  before 
aopperf— 1  think  this  was  before  supper ;  bot 
It  was  repeated  before  and  aAer  sapper. 

Did  my  lord,  In  this  discourse,  say  any  thing 
felatiog  to  Mr.  Johnson  ? — He  told  me,  that 
Mr.  Johnson  had  long  been  a  Tillain  to  him. 
He -said,  he  began  his  Tillainy  in  175S ;  that  be 
assisted  In  procnring  the  act  of  parliament; 
that  he  was  in  the  interest  of  his  enemies; 
that,  on  Mr.  Johnson's  first  coming  there  in 
the  afternoon,  he  ordered  him  to  settle  an  ac- 
count He  then  told  him,  Johnson,  you  ha?e 
been  a  villain  to  me ;  if  yon  donU  sign  a  paper, 
confessing  all  your  viUainy,  l*\\  shoot  you. 
My  lord  told  me  Johnson  would  not  sign  one. 
Therefore,  says  he,  I  bid  him  kneel  down  on 
his  knees  to  ask  my  pardon.  I  said,  Johnson, 
if  yov  ha?e  any  thmg  to  say,  speak  quickly. 
Tben,  says  be,  I  fired  at  him.  jf  know  he  did 
not  think  I  would  have  shot  him ;  but  I  was 
determined  to  do  it.  I  was  quite  cool.  I  took 
aim ;  for  I  always  aim  with  a  pistol  in  this 
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Did  any  thing  pass  in  reference  to  the  fkrm  ? 
— My  lord  told  me  he  had  long  wanted  to  drive 
Johnson  out  of  bis  farm;  andthat  he  ifliagin- 
ed,  after  he  re6overed,4ie  would  go  into  Che- 
■hire,  from  whence  be  came,  and  give  him  no 
more  distutbance.  He  said  be  had  long  in- 
tended to  sboot  him :  that  the  chief  reason  he 
did  It  at  this  time  was,  an  affair  between  Mr. 
Curzon,  Mr.  Burslem,  and  his  lordship.  But 
the  greatest  part  of  this  discourse  was  at  the 
time  that  my  lord  was  full  of  liquor. 

Was  he  so  full  of  liquor  as  to  be  deprived  of 
his  understanding?— I  think  not;  he  seem&d 
to  understand  very  well  what  be  did. 

Was  he  in  liquor  when  you  first  saw  him  ?— 
Yes;  not  much. 

Did  he  continue  drinking  during  the  time 
you  saw  him  f— -He  was  drinking  porter ;  they 
said  it  was  porter.  ^ 

Did  you  go  to  Mr.  Johnson  sgain  P^Yes; 
after  supper  I  went  up  stairs  to  Mr.  Johnson ; 
nothing  material  passed ;  but  my  lord  enquired 
*  wbst  I  thought  of  Mr.  Johnson ;  and  upon  my 
setting  things  in  the  light  I  thought  I  should, 
my  lord  seemed  very  well  satisfied. 

Was  any  thing  said  about  the  bowels  or  guts? 
^My  lord  asked,  if  the  bowels  were  wounded, 
what  wonid  be  the  consequence?  I  said,  some 
had  had  wounds  in  their  bowels  and  recovered. 

There  was  an  expression  used,  that  the  bullet 
was  lodged  in  the  abdomen ;  was  that  yoor's 
or  my  lord's  expression  ?— It  was  myexures- 


'  my 
sion. 

Did  you  and  my  lord  sit  together  in  the 
evening? — Yes. 

Was  any  wine  brought  ?— Yes ;  Mrs.  Clif- 
ford brought  a  bottle  of  wine,  and  then  his 
lordship  again  repeated,  that  he  had  shot  John- 
son, and  that  he  intended  it. 

Was  there  any  thing  passed  between  you 
reiative  to  my  lord's  circamstances  ?— A  httle 


before  be  went  to  bed,  before  1  went  to  Mr. 
Johnson  the  last  time,  my  lord  said,  Kirkland*, 
1  know  you  can  aet  this  affbir  in  such  a  ligbt^ 
ibat  I  shall  not  be  seized  if  yon  will ;  I  owe 
you  a  bill,  you  may  have  some  of  yonr  money 
now,  and  the  rest  when  you  went  it ;  I  told  bis 
lordship  I  did  not  want  money,  I  should  be 
glad  to  receive  it  when  it  was  most  convenient 
to  him.  * 

Did  you  afterwards  see  roy  lord  and  Mr, 
Johnson  together  ? — Yes. 

•  What  i>a«ied  ?— My  lord  went  np  to  the  bed- 
side, ana  spoke  it  temperately ;  Johnson,  yon 
know  yon  have  been  a  villain  to  me ;  Mr.  John- 
son made  no  answer,  but  desired  my  lord  to  let 
him  alone  at  that  time :  my  lord  kept  calling 
of  him  villain  ;  his  passion  rose,  and  he  began 
to  pull  the  bed-clothes,  and  said.  Have  you  not 
been  a  villain  ?  Mr.  Johnson  said.  My  lord,  I 
may  have  been  wron^  as  well  as  others :  upon 
this,  my  lord  run  np  in  a  violent  passioD  to  the 
bed-side,  I  thought  he  would  have  struck  him  ; 
but  unon  Mr.  Johnson's  declaring  he  might 
have  been  a  villain  to  his  lordship,  my  lord 
went  to  the  fire-side. 

How  came  Mr.  Johnson  to  make  that  an- 
swer?— I  winked  at  him,  and  he  made  the  an- 
swer. 

Was  Miss  Johnson  in  the  room?— Yes;  my 
lord  went  to  her,  after  he  had  abused  her  fa- 
ther, and  said.  Though  he  has  been  a  villain 
to  me,  I  promise  yon  before  Kirkland,  who  I 
desire  to  be  a  witness,  that  I  will  take  care  of 
your  family,  if  you  do  not  prosecute. 

Did  my  lord  go  out^of  the  room?— Yet; 
he  went  down  stairs ;  he  sent  for  me,  and  told 
me,  he  was  afraid  he  had  made  Miss.  Jobnsoo 
uneasy ;  he  desired  1  would  tell  ber,  he  would 
be  her  friend :  we  came  up  stairs  together ;  bit 
lordship  asked  at  the  top  of  the  stairs,  whether 
1  thought  Mr.  Johnson  wonId  recover :  I  re- 
plied. Yes ;  he  said,  then  I  may  go  to  bed  in 
safety ;  he  went  to  bed  directly. 

What  passed  after?— The  first  thing  I  did  I 
went  to  Mr.  Johuson,  who  desired,  for  God's 
sake,  that  1.  would  remove  him;  while  w^ 
were  talking,  I  heard  my  lord  open  the  door, 
and  call  up  his  |M>inter:  Mr.  Johnson  was  a 
good  deal  alarmed  at  it,  fearing  my  lord  should 
come  again ;  but  my  lord  shut  the  door ;  then 
he  affain  intreated  me  to  remove  him. 

Was  any  proposal  made  to  remove  him  be- 
fore that  ?— Yes ;  Mrs.  Clifford  came  down  be- 
fore that  into  the  still-room,  and  said.  Cannot 
Johnson  be  removed  ?  My  lord  replied.  No,  be 
shall  not  be  removed,  till  he  be  either  better  or 
dead :  and  some  time  after  that  he  said,  be  was 
glad  he  had  him  in  the  house,  that  he  could 
plaeue  the  rascal ;  or  some  such  words. 

Why  did  you  propose  to  remove  liim?-»f 
thought  it  prudent  for  many  reasons  to  remove 
him;  I  imagined,  Mr.  Johnson  would  die; 
and  if  my  lord  came  and  found  him  dying,  his 
resentment  would  rise  against  me;  bmdce, 
Mr.  Johnson  was  in  a  good  deal  of  apprehen- 
sion of  being  again  shot ;  I  really  apprehended 
he.might  die  tbrongh  fear,  for  be  was  a  maa 
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«rm  very  weak  efNUtitiilion;  opon  this  I  vreot 
to  the  Loant  and  got  a  parcel  of  bellows,  and 
placed  Mr.  Joheaoa  in  an  easy  chair,  aod  car* 
ried  him  upon  poles  to  the'Lount,  where  he 
got  without  being  much  fatigued. 

Did  yoQ  appreliend  that  the  ino?ing  would 
ke  pr^udtcial  to  him,  considering  the  condition 
he  was  in?— It. is  impossible  to  say  it  might 
not;   but  there  was  much  more  danger  in 
leaving  him  at  Stanton  ;  and  he  expressed  sa-  , 
lisiaction  on  my  removing  him :    when    he 
came  there,  he  desired  he  might  be  removed  | 
from  one  room  where  he  was»  into  another;  ' 
for  he  said,  my  lord  might  come  and  shoot  him 
there,  the  window  was  facing  the  bed  ;  1  told 
^im,  he  might  make  himself  easy,  1  would 
place  a  oentry  at  each  door. 

At  what  time  was  Mr.  Johnson  removed  ?— 
I  believe  about  two  o'clock  in  the  morning ;  I 
«m  not  quite  certain  of  the  hour. 

How  long  did  he  live  after  that?— He  lire4, 
as  I  was  informed,  till  about  nine ;  I  did  not 
leave  him  till  seven  o'clock. 

In  what  condition  was  he  when  you  lefr 
him  P— Weak  and  low,  and  cold  in  the  extre- 
mities. 

What  was  your  judgment  about  him  ? — 
That  he  would  be  dead  ;  he  thought  so  himself. 

What  happened  after  he  was  dead?— No- 
thing more  than  my  examining  the  body. 

What  did  you  do  upon  that  ?— I  examined  it 
the  next  day  when  the  coroner's  inquest  was 
taken. 

Did  you  give  an  account  of  the  wound  ? — 
The  ball  had  imssed  just  under  the  lowest  rib, 
on  the  IcA  side,  through  one  of  the  guts,  and 
through  a  bone  we  call  the  *  os  inominatnm,'. 
and  lodged  in  the  bone  called  the  *  os  sacrum.' 

Do  you  apprehend  that  Mr.  Johnson  died  of 
tiiat  wound? — 1  do ;  I  am  clear  in  it. 

Was  yod  there  when  the  earl  was  seized  ?^ 
I  was  not ;  1  went  to  ask  advice  what  was  to 
he  done. 

By  Earl  Ferreru 

Yoa  said  that  when  I  asked  you  to  extract 
die  ball,  that  it  was  lodged  in  the  abdomen, 
and  that  1  wondered  at  it.--That  question  was 
asked  before  1  told  your  lordship  it  was  lodged ; 
I  rennember  the  question  was  asked. 

When  I  told  you  I  liad  shot  it  through  a 
deal,  was  it  not  mentioned  wit)i  surprise  ?— 
The  sarprize  seemed  to  be,  that  it  had  not  alas 
gone  through  the  roan. 

At  the  time  that  we  were  talking  this  over  a 
bottle  of  wine,  did  yoa  Ulk  with  me  as  a 
friend ;  or  did  yoo  intend  to  betray  me  ?— I  do 
own,  my  lord,  that  I  intended  to  deceive  yoa; 
and  I  tbeugbt  it  absolutely  necessary. 

Dkl  yod  intend  to  give  this  in  evidence  P— 
I  knew  I  should  be  called  apon  on  this  oe- 
casioa. 

Did  yoo  not  take  advantage  of  my  being  in 
liquor  ?— No,  I  could  not,  my  lord ;  what  yon 
■aid  was  quite  voluntary. 

|>id'l  say  I  bad  come  to  a  resolotion  to  do 
it  deliberately  P^I  do  not  renumber. 


Did  you  never  hear  me  say,  that  I  did  not 
intend  to  kill  him  P— Your  lordship  did. 

A  Lord,  Did  yon,  at  any  time,  hear  Mr. 
Johnson  say,  that  lord  Ferrers  had  shot  him  ? 
•^Kirkhnd,  As  soon  as  Mr.  Johnson  had  got 
bomF,  I  said  to  him,  Was  my  lord  in  liquor 
when  he  shot  von  ?  He  was,  when  I  first  saw 
him.  Mr.  Johnson  said,  No,  he  was  not:  I 
imagined  be  got  what  liquor  he  had  afterwards. 
I  did  not  think  he  would  have  shot  me.  i 
thoiufht  he  only  wanted  me  to  sign  a  paper. 
I  asxed  him,  Was  you  down  on  your  knee 
when  my  lord  shot  you  ?  He  said,  I  think 
when  my  lord  shot  me  I  was  rising ;  though  I 
cannot  be  sure  whether  I  was  or  not,  being 
hurried. 

By  Mr.  J<^  Gen. 

At  the  time  of  this  relation  of  Mr.  Johnson's, 
was  any  other  person  present?— No,  there  wan 
none  ;  we  were  by  ourselves  in  the  room. 

Did  you  hear  my  lord  say  to  Miss  Johnson, 
that  he  would  take  care  of  thens^P— Yea,  I 
beard  my  lord  say  so  to  Miss  Johnson. 

He  said  to  yoo,  I  owe  you  a  bill  ?— My  brd 
said.  You  can  set  this  matter  right :  if  you  do, 
1  owe  you  a  bill ;  you  may  have  some  money 
now,  and  the  rest  when  you  want  it. 

Did  you  ever  hear  Mr.  Johnson  express  any 
apprehension  of  my  lord  Ferrers  ?-*Mr.  John» 
son,  in  conversation  at  different  times,  has  said 
to  me,  he  did  not  think  my  lord  Ferrers  would 
do  him  any  harm. 

Lord  Talbot.  My  lords,  this  witness  has  tol4 
you,  that  in  one  of  his  conversations  with  lord 
Ferrers  his  loriship  declared,  that  he  did  not 
intend  to  kill  Mr.  Johnson;  and  also  that  lord 
Ferrers  shewed  him  the  position  in  which  ha 
held  the  pistol,  when  his  lordship  thought  the 
instrument  went  wrong,  as  Mr.  Kirkland  was 
probing  the  wound  ;  I  would  ask,  whether  the 
conversation  was  previous  or  subsequent  to  the 
probing  the  wound?— £srXc^fu/.  He  told  me, 
before  I  entered  the  director  into  the  wound, 
Yoo  must  pass  it  in  that  manner.  The  other 
conversation  was  subsequent  to  this. 

Lord  Talboi.  Do  you  believe  that  hb  lord- 
ship's ahewmg  the  position  of  the  pistol,  in 
OTuer  to  acquaint  yon  witl^the  direction  of  taa 
ball,  was  with  an  intentioo  to  facilitate  your 
operation?— Xtrft/ond.  I  believe  it  was. 

By  Mr.  Attorney  Genend. 

Did  be  appear  in  liqnor  P«-Ha  was  in  liqaer 
at  first ;  bnt  it  got  more  upon  him. 
,  As  that  unhappy  fury  rose,  the  more  liquor 
ha  had,  the  moie  lie  seemed  to  persist  in  tha 
action?— Yes.  ,   ..  .^ 

But  when  he  was  calmar,in  bis  better  senaea, 
be  said,  he  did  not  wish  to  kill  him  ?-• -No ;  he 
said  at  first,  that  he  intended  to  kill  him.       ' 

A  Lord.  When  he  told  you  the  ditectk»n  of 
the  ball,  did  he  not  mean  that  tenderiy,  to  assist 
the  unfortunate  man  P*-Kir*^oiM«.  I  took  it, 
that  he  was  directing  me  to  eoqoire  into  tba 
nature  of  the  wound. 
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Conid  be  direct  you  with  any  other  t iew 
than  to  anistf--I  remember  tvbeo  1  told  my 
lord  the  ball  could  not  be  extracted,  be  said,  I 
do  not  intend  to  direct  you  ;  purane  ^our  own 
■letbod,  and  do  the  beat  yon  can  for  hiro. 

Yon  mentioned  that  be  aent  to  yoo  f-^Yea. 

By  LorJ  Mamfield. 

Yoo  ba?e  said,  that,  from  the  first  to  the  last, 
lord  Ferrers  told  you^  that  be  designed  to  kill  the 
deceased  ;  now,  in  answer  to  a  question  lately 
asked,  yon  say,  be  said,  he  did  not  intend  to  kill 
him ;  upon  what  occasion  did  be  say  that  f<— 
I  think  we  sat  by  the  fire  in  the  still  room,  bat 
I  am  not  quite  certain,  and  hialordabipaaid,  that 
he  did  not  intend  to  shoot  him  dead ;  I  intended 
only  to  make  bim  amarti  *u<^  shoot  bim  into 
the  hip,  or  side. 

Coofd  such  a  wound  aa  this  be  gif  en  to  a 
man  withont  a  certain  hazard  of  bis  life?-~lt 
was  certain  death  to  such  a  constitution  as  Mr. 
Johnson's. 

How  long  after  this  time  was  it,  that  be  told 

Jou  that  you  could  set  that  matter  right  f-r- 
le  mentioned  it  at  the  ?ery  beginning,  and  se- 
reral  times  after,  till  the  end  of  the  cTening. 

Did  your  fear  of  lord  Ferrers  ariae  from  bis 
being  in  liquor?—!  should  not  have  been  afraid 
of  lord  Ferrers  if  he  had  not  been  in  liquor ;  I 
thought,  if  he  had  found  Mr.  Johnaon  had  died, 
that,  as  I  bad  deceived  bim,  I  should  have  bad 
fab  resentment. 

Did  you  aee  lord  Ferrers  io  the  morning  f — 
No.    f  did  not. 

Mr.  Springtkorpe  awom. 

Mr.  Gould.  My  lords,  we  call  this  witness  to 
ffive  an  picconnt  of  the  manner  of  •^m'^g 
lord  Ferrers^  and  what  passed  upon  that  ooca- 
alon. 

Examined  by  Hr.  Gould. 

Wai  vou  present  at  the  timeof  taking  lord 
Ferreraf— I  waa. 

What  day  was  it?— On  Saturday  moraiog. 

What  time  in  the  morning  I"— I  beWe  it  was 
between  ten  and  eleven  o'clock. 

Had  yon  a  mailitode  of  people  with  yonP-* 
The  fimt  part  of  the  time  1  bad  not  $  but  before 
lie  waa  taken  there  were  a  mat  many. 

Was  yoo  armed  .'-I  bada  pistol  I  took  from 


Where  did  yon  go  first  ?— I  went  to  see  Mr. 
ilobnson  ;  he  was  my  friend,  and  I  foond  he 
ma  dead.  Mr-  Bnralem  desired  I  would  go 
and  help  to  take  lord  Fenrn:  I  condeaoeoded 
t«do  It.  When  I  came  to  the  ball  yard,  my 
MM  10  a  lew  minutea  caout;  he  aeemed  to  A 
going  to  the  sUble,  wTtb  his  stockinga  down, 
»«i  bis  ararteia  in  hia  hands ;  his  hiiSahip  see! 
Mg  me  demanded  to  know  what  I  wanted.  I 
presented  my  pistol  to  bis  lordabip,  and  I  said 
It  was  he  I  wanted,  and  I  would  have  him  i  be 
put  his  hand,  whether  he  was  going  to  put  his 
garters  into  his  pocket,  or  to  pull  out  a  pistol.  I 
rannot  say ;  but  he  suddenly  run  into  the 
bouse.  I  never  saw  more  ofhim  for  two  hours; 
10  aboot  two  boon  h(B  mno  to  the  garret  win* 


dow ;  f  weM  nndertfao  window;  be  called;  f 
asked  bim* what  be  wanted  ;  be  and,  How  h 
Johnaon  ?  1  said  he  was  dead ;  he  said.  Ton 
are  a  lying  scoundrel,  God  damn  yoo.  I  told 
him  be  was  dead ;  he  said,  I  will  not  beOeve  it 
till  Kirkland  tells  me  so.  I  said  he  was  <i<^J 
he  said.  Then  disperse  tbe  peoplle,  and  1  win 
go  and  surrender :  let  tho  people  to,  and 
let  them  have  some  victuals  and  drink.  I  loM 
him  1  did  not  come  for  victnala,  but  ibr  bim, 
and  I  would  have  bim.  He  went  away  flpom 
tbe  window  swearing  lie  would  not  be  tafcenu 
Two  hours  after  that  there  was  a  reporf  thai 
be  was  Hpon  the  bowling-green ;  I  waa  at  this 
part  of  tbe  houae:  I  run  there,  and,  by  the 
time  I  got  there,  I  saw  two  colliers  bad  boM 
of  bis  lordship.  I  said,  I  would  take  earn  no<> 
body  should  hurt  him.  I  took  ftom  a  man  that 
bad  hold  of  htm,  a  pistol  and  a  powder-horn^ 
1  shot  tbe  pistol  ofl;  and  it  made  a  great  in«> 
pression  against  tbe  stones.  I  beard  mT  kinl 
say,  he  had  ahot  a  villain  and  a  scoundrel,  and. 
clapping  hia  band  upon  his  bosom,  he  aaid,  I 
glory  in  his  death.    That  is  all  I  know  of  the 


Franeii  KUuey  awom. 
Examined  by  Mr.  Norton, 

Yoo  keep  a  poblic-booae  at  Aahby  de  la 
ZoocbP— Yea. 

Waa  lord  Ferrers  brought  to  yeor  boost 
when  be  waa  apprehended  ? — Yea. 

Did  yon  hear  him  aay  any  thing  abeot  kill- 
mg  of  Johnaon  ?— I  beard  very  little  of  it. 

Do  you  remember  one  Mr.  Hall,  a  clengy* 
man,  coming  to  your  bouse  at  that  time?— Yes, 

Did  he  desire  to  be  admitted  to  bird  Ferreraf 
—Yea. 

Did  yoo  hear  what  paaaed  betweeo  Mr.  Hall 
and  my  kird  Ferrers?— A  great  OMny  werda 


What  paaaed?.-!  heard  Mr.  Hall  intinnte 
to  hia  k>rdship,  aa  a  clergyman,  that  hia  kird- 
ship  seemed  to  be  pretty  much  in  liquor  at  that 
time,  and  desired  he  wooM  not  make  nae  of 
tboae  expraasions.  He  told  Mr.  Hall  he  was 
extremely  obliged  to  him  for  hia  good  advice; 
he  apprehended  what  it  was ;  bowavcTy  be  told 
BIr.  Hall  that  he  knew  hia  duty,  perfiapa»  as 
well  as  a  justice  of  peace. 

Waa  m.  Hall  a  justice  of  peace  ?-~Yea.  I  did 
not  hear  much  more  aaid  between  Mr.  Hall  aad 
my  lord  Ferrers.  Mr.  Hall  stayed  with  bis  lord* 
ahip  aome  time  in  the  same  room ;  then  he  came 
down  stairs,  and  1  never  aaw  bim  afterwards. 

Did  he  aay  any  thing  abont  killing  of  Mr. 
Johnson  ?-«-He  aaked,  a  great  many  ttmei,  if  I 
had  heard  that  Johnson  was  dead  s  I  toM  bim 
a  good  many  timea,  that  I  heard  he  waa  deodc 
be  said,  I  will  not  be  ooovinoed  till  I  henr  it 
from  tbe  coroner. 

•Didheeay  any  thing  clse?«-41wkinlahip 
behaved  very  well  with  me,  and  decently,  from 
the  Saturday  to  the  Monday  at  ten  o'dock. 

Alt.  Oen.    tSf  kwdi,  we  reat  It  here  fiar  ike 
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£.  ff.  5.  My  Knrd  Ferrers,  tbe  conusd  for 
the  crown  bavt  dooe;  now  is  tb«  time  for  jour 
lordihip  to  nsl^e  jf oar  defooce ;  and  if  yon 
bare  any  witnesses  to  examine,  now  is  your 
time  to  call  them. 

Earl  Ferrers.  My  lords,  there  have  been  a 
great  variety  of  ctreumstances  that  bare  ap- 
peared through  the  course  of  thu  evidence.  1 
really  do  not  reconeet  any  thing  that  happened 
siooe  tbe  time  reMfe  to  the  aflkir;  and  I 
should  hope  your  lordships  would  give  me  a 
farther  day  to  make  my  defence. 

L,  H.  S.  Your  lornbip  bath  had  a  great 
deal  of  time,  and  you  havd  bad  counsel  as* 
•igned  you,  and  orders  for  snmmoning  your 
witnesses.  It  is  now  tbe  time  to  proceed  to 
your  tfefonce. 

£ari  Ferrers.  I  hope  your  loMsUips  will  be 
so  good  as  to  give  me  till  to-morrow,  as  there 
are  some  circumstances  that  I  could  wish  to 
consult  my  counsel  about. 

Lord  MantfUld,     My  fords,  as  yoor  lord- 
ships cannot  debate  here  upon  the  application 
that  has  bf>en  made  by  the  noble  lord  at  tbe 
bar,  to  adjourn  the  trial  till  to-morrow,  I  could 
wish  he  would  open  to  your  lordships  the  na- 
ture of  bis  del'ence,  or  some  reason  why  he  is 
not  prepareit  to  flfo  on  now  ;  otherwise,  when 
yoor  lonlsbtps  adjouhi,  you  will  have  nothing 
to  debate  uuon,  but  barely  whether  there  shan 
be  this  delay  because  it  is  asked  ;  and  it  may 
be  a  (lan^rous  precedent  to  esUblish,  that  a 
trial  shall  be  adjourned,  as  of  course,  if  desired, 
just  when  the  evidence  in  support  of  the  pro- 
secution is  closed.    If  he  should  five  your 
lordsliips  a  reason  for  it,  then  it  will  Ee  ip  your 
lordships*     discretion,   whether  that   reasoD 
is  sufficient  to  induce  your  lordships  to  adjourn 
till  to-morrow.     I  thmk  he  should  open  the 
oatnre  of  his  defence,  and  state  some  ground 
for  the  delay  he  asks. 

EiizMbak  Burgtland  called  in  again :  £n« 
milled  by  one  of  tbe  Peers. 

Do  yoa  know  of  any  particular  quantity  of 
fltroDff  liquor,  of  any  kind,  that  lord  Ferrers 
bad  drank  that  day  f— No.  1  cannot  tell  any 
thing  of  it:  he  drank  some  brandy  in  bis  tea, 
in  the  morning. 

Who  is  tbe  person  that  kept  the  key  of  the 
strong  liquor  ?— Mrs.  Clifford. 

Do  you  know  of  any  that  he  bad  that  day  f — 
I  cannot  tell  any  thing  about  it. 

Wsm  it  usual  for  my  kird  to  drink  brandy  in 
bis  tea  ? — He  did  uot  drink  tea  every  morning ; 
but,  when  he  drank  tea,  I  believe  he  did  pot 
brandy  in  it. 

Was  Mn.  Clifford  returned  to  the  haQ  be- 
ftAne  the  sorgeon.  Mr.  Kirktamd  N-Yes. 

How  long^  r— I  cannot  justly  say ;  it  maybe 
near,  or  near  upon  two  hours. 

Had  jrou,  or  any  person,  carried  any  strong 
iqnor  to  my  k>rd  before  Mr.  Kirkland  came  r 
— f  cannot  tell  any  tbhig  about  it. 

At  what  time  did  lord  Perrers  dine  that  day  P 
-At  two  o'clock. 
When  yoa  taw  lord  Fenjars^  alter  the  ftct^ 
t 
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was  be  drunk,  or  sober  f— I  did  not  observe  he 
was  much  in  liquor  then ;  but,  soon  after,  he 
was  quite  fuddled. 

The  first  time  you  saw  him  after  the  pistsi 
weDt  off,  how  was  he  then  ?— 1  did  not  observe 
that  he  was  much  in  liquor  at  tbe  time  when  it 
wM  done. 

Did  yon  see  him  any  part  of  that  dsv,  belbie 
yon  heard  the  pistol  go  off,  or  bemre  Bfr; 
Ktrklsnd  came  to  the  house,  appear  intozi« 
cated  with  liquor  ?— 1  saw  faim  at  dinner;  I 
never  saw  him  afler  till  it  was  done. 

Row  was  he  at  dinner  f— My  Ford  wa*' 
sober  at  dinna*. 

Earl  Ferrers.  My  lords,  by  the  kind  of  de- 
fence recommeoded  to  ine,  it  will  be  impos*^ 
sible  to  goon  at  present;  there  are  several 
witnesses  to  be  examined,  and  really,  my  tordi; 
I  am  quite  unprepared. 

Bar!  of  Hardmkke.  I  believe  it  is  expected 
by  your  lordships,  that  tbe  noble  lord  at  the 
bar  should  now  i^ien  to  yon  the  nature  of  his 
defence. 

X.  H.  8.  My  lord  Ferrers,  It  is  reqnhed  that 
you  should  open  tbe  nature  of  your  delbncet 
my  lords  will  be  able  to  judge,  from  that, 
whether  It  will  be  proper  to  give  your  lordship 
lime  to  make  your  defence,  agreeable  to  your 
reooest. 

Earl  Ferrers.  My  lords,  I  can  hardly  ex- 
press mysdf,  tbe  very  circumstance  snocks 
me  so  much ;  but  I  am  informed,  from  several 
circumstances,  of  an  indisposition  of  mind. 

Then  the  Lord  High  Steward  returned  back 
to  the  chair. 

I^Hd  Raoenswerih,  My  lords,  1  move  your 
lordships  to  adjourn  to  die  chamber  of  parlia^ 
ment. 

X.  H.  S.  Is  it  your  lordships'  pleasure  to 
adjourn  to  the  chamber  of  parliament  P— Xonft; 
Ay,  ay. 

X.  H.  S.  This  boute  is  a^joumed  to  the 
chamber  of  parliament. 

Tbe  Lords,  and  othsrs,  returned  to  the 
cbaunber  of  parliament,  in  tbe  aame  order  thsj 
'  after  soom  tisM,  tbe  Hesse 


was  adjourned  again  into  Westminster  HalL 
and  the  Peers  being  there  aeatcd,  and  the  Ls«« 
High  Steward  in  his  chair,  and  the  House  re* 
soBKd,  the  Seijeaot  at  Arms  mads  procUmalfca 
for  silmce,  as  usual. 

X.  if.  8.  My  lord  Fem^,  yoo  are  to  pro# 
ceed  to  your  defence. 

Earl  JPerrm.  My  fords,  the  kmd  of  de- 
fence I  mentioned  to  your  fordships  before,  I 
really  don't  know  how  myself  to  enter  upoo  $ 
it  is  what  my  fbmily  have  oonsklsred  ftr  me, 
and  they  have  engaged  all  the  etidenoe  that 
are  to  be  examined  upon  this  unhappy  occa- 
sion, who  I  resdiy  have  not  seen;  1  do  net 
well  know  what  they  have  to  say:  I  should/ 
tbeiefore,  hope  your  iordilbips  will  give  me  all 
the  assistaBoe  that  is  posaUe  Hi  their 


My  lords^  1  belisTe  that  irhat  I^hiPe 
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Tcady  mentioiied  to  your  lordships,  as  the 
.ground  of  this  defeoce,  bus  been  a  family  oom- 
plaint ;  and  I  have  heard  that  toy  owo  family 
jnave,  of  late,  endeavoured  to  prove  roe  such. 
fTbe  defence  I  mean  b^'occasional  insanity  of 
mind  ;  and  I  am  convinced,  from  recollecting 
iritbin  myself,  that,  at  the  time  of  this  action, 
1  could  tiot  know  what  I  was  about.  I  say, 
my  lords,  upon  reflectinj^  within  myself,  1  am 
convinced,  that,  at  that  time,  I  could  not  know 
what  I  was  about 

It  has  been  too  plainly  proved,  that,  at  the 
iime  this  accident  bapnened,  I  was  very  sober, 
that  I  was  not  disordered  with  liqnor:  your 
jordsbips  will  observe,  from  the  evidence  both 
of  Mr.  Ktrkland  and  Miss  Johnson,  that  it 
Iplainly  appeared  that  this  man  never  suspected 
there  was  any  malice,  or  that  I  had  any. 

Mr.  John  BewnrfM  sworn. 
Examined  by  Earl  Ferrert. 

How  long  have  you  known  me  P— Above 
Ihese  twenty  years. 

Was  you  ever  employed  by  me  in  any  shape? 
—Yes. 

Id  what  shape  ? — ^In  reoeivin^  his  lordship's 
rents,  when  they  were  seat  him  out  of  tne 
cenntry. 

Did  yoQ  know  any  of  the  family  besides  me  ? 
..Yes, 

Do  yon  remember  my  uncle,  or  anv  other 
of  the  family?- Yes,  the  late  k>rd  Ferrers, 
Henry. 

What  disorder  had  he?- -Lunacy.  " 

How  many  years  before  he  died  ?— Several 
years  before  be  died,  at  Kensington  Gore. 

Did  you  know  lady  Barbara  Shirley  ?— No. 
/  Did  you  never  hear  that  she  was  disordered  ? 
—Yes,  I  have. 

Please  to  observe  what  you  know  of  my 
conduct,  as  to  the  state  of  my  mind,  without 
having  anj^  particular  questions  asked  yoo  ?— 
His  lordship  has  always  behaved  in  a  very 
strange  manner,  very  flighty,  very  much  like 
a  .man  out  of  his  mind,  more  particularly  so 
Within  these  fwo^ears  iiast,  such  as  being  in 
liqimr,  and  swearing  and  cursing,  and  the  like, 
and  talkmg^  to  himself,  very  much  like  a  man 
disordered  in  bis  senses;  and  then  be  has  be- 
haved himself  as  well  as  any  other  gentleman 
at  times. 

Do  yoo  know  of  any  Mrticolar  time,  or  of 
•Dy  particular  actwn  ?-Nothmg  hi  paiticolar, 
more  than  the  particular  circomstances  of  my 
lady,  and  expressing  great  hardships,  and  dis- 
aalislaction  with  the- act  of  parliament. 

Have  you  observed  irrational  behaviour  when 
I  have  not  been  in  liquor  ?— Yes,  I  have. 

Was  it  finequent  or  seldom  ?— It  was  often. 
Canyon  recollect  any  particular  irrational 
behaviour  in  me  when  I   have   not  been  in 
liquor  ?— I  cannot  say  thai  I  can  recollect  any 
particnUr  passage. 

Did  yoo  ever  see  me  walkmg  about  the 
mom,  talkmg  to  myself;  making  motions 
with  my  hesd,  and  talking  to  myself  ?- Yes,  a 
jpeat  mapy  times. 
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Did  yoo  think  that  I  was  disturbed  in  my 
mind  ?- Yes.      ' 

By  Mr.  Attorney  General, 

My  lords,  1  should  be  glad  to  know  what  is 
this  witness's  trade  and  occopation  ?— I  am  now 
clerk  of  St.  Jameses  parish ;  I  was  a  |ieruke* 
maker  by  trade. 

Was  you  acquaioteil  with  my  lord  Ferrers  ia 
the  country  or  in  town  ?— In  town. 

Was  you  admitted  to  my  lord'a  friendship  m 
familianty  ?-To  both. 

In  conversation  at  any  time,  have  yoo  ob- 
served my  lord  to  give  yon  irrational  or  insen- 
sible answers?—!  cannot  say  he  has  given  ne 
any  insensible  answers. 

J  should  be  glad  to  know  whether  yon  have 
any  reason  to  believe,  from  his  befaavaoor,  that 
he  did  not  understand  enough  to  dislingnish 
right  from  wrong  ?— That  is  a  question  I  am  in 
some  doubt  of  answering. 
■  I  have  asked  as  ta  your  opinkin ;  if  too  will 
recollect  what  discourse  has  psssed  between 
you,  yoo  will  be  able  to  give  an  answer ;  now, 
from  your  discourw  and  converuuion,  do  yoa 
think  or  believe  he  was  in  that  state  of  mind  as 
not  to  know  right  from  wrong  at  any  time? 
—That  is  a  question  I  cannot  answer  to. 

You  will  be  pleased  to  recollect,  that  you 
told  me,  when  I  asked  voo,  that  my  lord  never 
gave  you  an  irrational  answer;  why  caaaol 
you  give  your  opinion  as  to  his  sanity  ?— My 
lord's  behaviour  appeared  in  general  in  soch 
manner  as  I  have  mentioned. 

Att.  Gen.  My  lords,  this  witness  did  not 
mention  any  particular  act,  only  talking  to  laioH 
self,  and  motions  with  his  head ;  I  am  qocs* 
tioninff  him  open  those  kind  of  acta  thai  pro. 
ceed  from  words  or  speeches:  did  you  ever, 
from  his  words  or  speeches,  conceive  that  he 
was  not  himself  ?—Beiinf/b^  No  further  than 
by  being  displeased,  often  talking  to  himself. 
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Did  my  lord  manage  his  afiaini  by  hioaaeif  ? 
—He  managed  them  himself;  he  gave  me 
directions. 

Were  those  directions  reasonable  and  lenn- 
ble  ?— Sometimes  they  were,  though  tbongfat 
unreasonable  and  insensible  by  the  peranns  he 
wrote  to. 

Can  you  recollect  any  inalances,  and  the 
persons  that  thought  them  so  ?— I  cannot  recol- 
lect any  circumstance  relating  to  family  mat- 
ters ;  bis  mother,  when  I  have  canied  ancfa 
messages,  has  ihought  him  to  be  in  a  t 
mind,  in  writing  to  her  in  the  manner  be  SA. 

Did  Mrs.  Shirley  ever  treat  him  as  an  inaaiie 
person,  or  tflk  .of  sending  for  a  pbyndanta 
him  ?-Nottbat  I  know  of 

Dkl  any  other  person  thmk  my  Iprd  so  msane 
as  to  want  that  ?— I  cannot  recoiled  any  per^ 
son  in  particular. 

Was  it  easy  to  impose  open  his  hirdaiup  in 
his  affairs,  or  difficult  ?— It  was  not  easy  to  isn* 
pose  opon  his  lordship  that  I  know  of. 

JLb  yoo  have  known  him  so  long,  and  baye 
been  admitted  to  hia  ftmiliarity,  1  \ 
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would  re<!o1lect  one  siogfte  irratiooal  ezpr^tnon 
that  you  have  ever  lieard  bitA  make  use  of.— I 
cannot  recollect  any  in  particular. 

Yon  say  that  be  seemed  displeased  with  bit 
lady,  and  with  the  act  of  parliament ;  pVease  to 
recollect,  whether,  upon  that  occasion,  his  be- 
haviour was  such  as  betsayed  bis  insanity,  or 
any  tbin^  that  was  irrational?— My  lord  ex- 
pressed a  grood  deal  of  dissatisfaction  at  the  act 
of  parliament. 

What  was  the  dissatisfaction  f  and  was  it 
general  as  well  as  particular  f- In  relation  to 
the  estate's  being;  taken  away,  and  receivers 
beioif  put  upon  it. 

Do  you  apprehend  that  that  sort  of  expres- 
aion  denoted  msanity  or  canity  ?— That  I  cannot 
take  upon  me  to  determine. 

Please  to  recollect  yourself,  and  ffive  me  an 
answer  to  the  question :  you  said  that  he  ex- 
pressed a  dissatisfaction,  because  his  estate  was 
taken  from  him,-  and  a  recei?er  put  upon  it ;  I 
desire  to  know  whether  those  expressions  be- 
speak a  man  in  bis  senses  or  out  of  his  senses  f 
—I  cannot  say  whether  that  denoted  him  to  be 
in  bis  senses  or  out  of  his  senses. 

iire  those  expressions  the  expressions  of  a 
fbol,  or  of  a  man  of  understanding  upon  the 
subject?— I  should  think,  of  a  man  of  under- 
standing. 

Yon  have  not  been  able  to  answer  as  to  any 
particular  speeches  that  denoted  him  to  be  in- 
saoe ;  now  do  you  remember  any  ^ct  of  his,  of 
any  kind,  tliat  denoted  a  disordered  mind  ?— I 
cannot  say  1  can ;  1  was  not  so  often  with  him, 
though  I  have  known  him  long. 

Then  I  desire  to  know,  whether  lord  Ferrers, 
from  the  conversation  you  had  with  biro,  ap- 
peared to  be  rather  of  better  parts  than  an  or* 
dinary  kind  of  mafr  ?— Yes,  to  be  sure. 

Mr.  Thxmo»  Gooitreyuvronk. 
«    Examined  by  Earl  Ferrers, 

How  long  have  you  known  lord  Ferrers  P--* 
About  ten  years. 

How  long  have  you  been  concerned  for  him? 
—About  that  time. 

Have^Ott  seen  any  instances  of  any  thing 
like  insanity  in  me  ?— I  think  I  have. 

Please  to  mention  the  instances.— I  have 
been  called  upon  very  unexpectedly ;  I  should 
have  recolie£ted  myself,  if  I  had  had  any  ap- 
prehension of  beinff  called  upon. 

Then  mention  the  instances.— 1  know  no- 
thing within  this  twelve  months  past :  lord 
Ferrers  always  appeared  to  me  to  be  of  a  very 
remarkable  disposition ;  and  though  lord  Fer- 
rei^  was  extromelv  sensible,  and  thoroughly 
acquainted  with  nis  affahv,  yet  I  have  fre- 
quently had  directions  from  him  to  do  things 
that  in  mv  opinion  were  either  fruitless,  or  op- 

rieite  to  his  interest,  and  upon  those  occanons 
have  always  found  it  in  vain  to  endeavour  to 
dissuade  bis  lordship  from  it ;  and  as  I  always 
fbund  that  lord  Ferrers  was  extremely  sensible, 
and  thorough  master  of  bis  affairs,  1  have  never 
beea  capable  of.  aootttting  for  bis  behaviour, 


otherwise  than  by  apprehending  that  he  baa 
been  at  times  out  of  bis  mind. 

.]>o  you  remember  any  instance  where  I 
sppeared  to  be  out  of  my  mind,  and  what  ?— t 
remember  that  all  of  a  sudden  he  took  it  into 
his  head  that  he  should  be  capable  of  impeach- 
ing a  family  settlement  that  he  bad  b>ng  ac- 
quiesced under,  and  by  which  he  was  only 
tenant  for  life  of  bis  estate ;  and  though  ha 
had  advised  with  many  lawyers  upon  the  oc- 
casion, and  they  were  all  of  opinion  that  it  was 
impossible  he  could  succeed,  yet  he  .persisted 
in  bis  resolution  of  bringing  a  suit  to  destroy 
that  settiement ;  and  upon  those  occasions  I 
have  always  found  lord  Ferrers  extremely 
strange ;  and  when  he  hu  touched  upon  thai 
subject,  bis  conversation  has  been  very  wild, 
and  inconsistent  with  what  I  have  looked  upon 
a  man  of  sense  and  understanding  to  be ;  and 
t  remember  one  instance,  which  was,  when 
lord  Ferrers  retnmed  from  my  lord  Westmore- 
land's, my  lord  Ferrers  followed  me  upon  that 
occasion  mto  the  city,  and  he  came  mto  tha 
room  where  I  was  with  a  great  deal  of  com- 
pany. I  perceived,  by  bis  appearance,  that 
something  disturbed  him,  and  therefore  hastily 
came  up  to  him,  and  got  biin  ont  of  the  rodb. 
When  1  came  up  to  him,  1  asked  him  what 
was  the  matter ;  and  did  at  first  apprehend  he 
bad  been  in  liquor,  but  1  soon  pereeived  that  he 
was  perfectiy  sober.  Be  then  told  dqhb  a  strange 
inconsistent  story  of  his  baring  been  dowi^  at 
my  lord  Westmoreland's,  and  of  his  bavins 
been  ill  treated  by  sir  Thomas  Stapleton,  and 
the  intent  of  his  coming  to  me  was,  to  draw  aa 
advertisement  to  be  inserted  in  all  the  pepers^ 
tending  to  challenge  sir  Thomas  Stapleton,  and 
to  post  him  for  a  coward  if  he'did  not  give  him 
satisfaction.  I  was  extremely  uneasy;  and 
with  difficulty  did  dissuade  him  from  it,  upon 
a  promise  to  wait  upon  him  the  next  day ;  hut 
then  lookiuff  upon  him  to  be  out  of  his  senses ; 
1  did  not  call  upon  him  the  next  day.  From 
thence  I  declined  being  concerned  for  him,  aa 
looking  upon  him  to  be  a  person  out  of  his 
senses :  that  is  all ;  I  have  ne? er  seen  bis  lord* 
ship  from  that  time  to  this,  except  when  1  had 
the  honour  lo  wait  upon  his  lordship  in  the 
Tower. 

Did  you  know  Mr.  Johnson  ?— Very  well. 

Was  I  in  friendship  with  Mr.  Johnson  ?— I 
have  often  seen  lord'  Ferrers  and  Mr.  Johnson 
together,  and  have  likewise  had  occasion  to 
talk  of  Mr.  Johnson  with  my  lord :  1  always 
observed  that  bis  lordship  bad  the  greatest  re- 
jrard  and  esteem  for  Mr.  Johnson ;  and  I  have, 
in  the  course  of  my  business  that  I  have  done 
for  lord  Ferrers,  alwavs  found  that  Mr.  John- 
son was  very  exact  and  regular  in  his  accounts; 

Did  you  e?er  bear  me  at  any  time  find  fault 
with  Mr.  Johnson,  or  express  any  dissatisfac- 
tion at  him  ?— Never,  but  always  the  revene. 

Do  yon  know  if  Mr.  Johnson  would  have 
Consented  to  have  been  receiver  under  the  act 
of  parliament,  without  consulting  me? — I 
heard  Mr.  Johnson  declare,  that  when  it  was 
proposed  )o  bin  to  be  receiver,  that  be  refused 
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to  ke  fo*  Wifbont  first  oonwhiiig^  bis  lonbhip ; 
aoiA  afterwards  1  saw  Mr.  Johnson,  and  be  told 
mt  tbai  it  was  at  his  lordship's  particular  re- 
f  nest  that  he  oooseoted  to  be  a  reoeiver. 

Sol.Gen.  My  lords,  I  must  beg  leave  to  ask  this 
isitness  a  question  or  two. — Mr.  Goostrey  gave 
TOur  lordships  as  a  reason  for  bis  opinion  that 
lord  Ferrers  was  insane,  that  his  lordship  would 
Tery  frequently  send  directions  in  the  course  of 
his  affairs,  which  Mr.  (Goostrey  thought  fruit- 
less, or  opposite  to  his  interest ;  in  particular, 
lie  mentioned  an  instance  relative  to  his  im- 
peaching or  setting  aside  a  fsmily  settlement ; 
BOW,  I  sboohl  be  glad  to  ask  Mr.  Goostrey, 
Whether  he  thinks  that  the  manner  of  lord 
Ferrers's  receiving  his  advice  to  dissuade  him 
from  endeavouring  to  set  aside  that  settlement, 
proceeded  from  a  tenaciousness  of  his  opinion, 
•r  from  the  insanity  of  his  mind. 

Goottrev,  To  say  that  it  might  be  owing  to 
insanity  of  mind,  miffht  be  going  too  far ;  but 
it  was  from  his  remarkable  disposition,  his  ob- 
stinate and  improper  behaviour,  his  remarkable 
tenaciousness  of  his  opinion,  which  was  not 
consistent  with  the  good  sense  1  have  known 
him  master  of.  If  1  ma^  explain  what  I  said 
before,  I  should  rather  think  it  tended  to  insa- 
nity than  any  thing  else,  as  it  was  so  incon- 
sistent with  tue  good  sense  and  understanding 
that  I  have  always  met  with  from  his  lordship. 

By  Mr.  Solicitor  General, 

Was  it  from  any  particular  circumstance 
whie)^  passed  between  yon  and  lord  Ferrers, 
that  you  thought  the  manner  of  receiving  your 
advice  was  owing  to  a  tendency  in  lord  Ferrers 
to  insanity  ?— My  reason  is,  that  bis  lordship 
had  b«en  advised  by  manv  lawyers,  that,  by 
his  long  acquieacence  under  that  settlement, 
and  the  many  acts  he  had  done  confirming 
it,  that  there  was  no  possibility  of  succeeding 
in  it. 

Mr.  Goostrey,  yon  have  had  a  great  deal  of 
business,  and  been  employed  by  many  clients, 
as  well  as  lord  Ferrers ;  have  not  you,  in  the 
ooune  of  yoor  experience  and  transactions, 
met  with  several  clients  of  a  temper  to  proceed 
against  the  advice  of  counsel  and  friends  ?— I 
never  did  in  my  small  experience  meet  with 
juiy  person  that  did  so,  that  was  possirased  of 
the  good  sense  and  understanding  that  I  have 
at  other  times  found  in  my  lord  Ferrers. 

Ha?e  you  never  nuet  with  persons  nnsus* 
pecteii  of  lunacy,  who  acted  in  the  manner  lord 
F^rrecK  did  upon  that  occasion? — I  do  not 
koow  I  «rer  had  any  other  client  that  was  under 
such  circuTHstances;  1  do  not  know  that  lever 
met  with  any  client  that  would  commence  a 
suit  sAer  counsel  adviied  the  contrary. 

Dow  did  the  suit  end  ? — It  never  proceeded 
so  far  as  ti>  bare  an  answer ;  for,  in  the  mean 
time,  tb«  unhappy  dispute  between  lord  and 
Jacly  Ferrers  broke  out,  and  that  diverted  his 
thoii{rbt!i  iVom  it. 

Vou  mentioned  an  instance  of  attending  lord 

^ —  with  regard  to  the  ill  treatment  he  had 
^■n  sir  Thomas  Skapletop ;  upon  that 


occasioo  do  you  think  tbst  my  lord'a  insisting 
to  have  a  challenge  inserted  in  the  papers,  by 
way  of  advertisement,  proceeded  from  msanity, 
or  from  mere  violence  of  temper  ? — I  did  then 
think  it  insanity  ;  he  being  perfectly  sober,  I 
could  impute  it  to  nothing  else,  snd  from  thence- 
forth I  declined  being  concerned  fur  him. 

Might  it  not  be  from  violence  of  temper  ?-^ 
It  was  many  hours  after  the  accident  happened 
that  he  came  to  me. 

Did  vou  ever  observe  any  thing  frantic  in 
my  lord's  behaviour  ? — Many  times. 

Upon  what  occaaion  ? — 'Upon  occasion  of  his 
going  from  the  business  we  have  bem  talking 
upon,  I  have  often  found  iiim  in  conversation 
lose  himself  entirely.. 

Did  he  lose  himself  from  pasnon,  or  for 
want  of  understanding?— He  bad  nothing  to 
ruflle  his  temper  but  that  particular,  thing;  it 
was  from  his  talking  to  himself;  I  made  it  a 
rule  never  to  contradict  him  ;  and,  during  the 
ten  years  I  was  concerned  for  him,  I  never  had 
a  word  with  him. 

Yon  endeavoured  to  dissuade  him  from  this 
suit  which  he  was  going  to  prosecute  as  to  the 
settlement ;  how  did  he  reason  upon  the  occa- 
sion?— Qnite  wild,  and  inconsistent,  and,  opoa 
this  occasion,  in  my  opinion,  shewed  want  of 
reason. 

Do  von  recollect  what  he  said,  and  how  he 
argued  ?  Mention  the  particulars.— Be  treated 
it  as  if  he  had  been  imposed  upon,  and  drawn 
in  improperlv  to  do  it. 

Do  vou  think  that  such  a  way  of  argnioff 
sbewedf  his  insanity  and  want  of  sense?—! 
thought  it  did,  because  it  appeared  to  me  to  be 
inconsistent  with  the  facts. 

Might  it  notarise  from  a  difference  in  opinion 
between  vou  and  him  ?— 1  slioald  think  not, 
because  I  always  looked  upon  his  lordship  to 
be  a  much  more  sensible  man. 

How  long  have  you  known  biro  ? — 1  said  ten 
years;  but  I  believe  it  may  be  eleven. 

Do  you  know  of  any  instance  in  which  bis 
friends  or  family  ever  entertained  the  same  opi* 
nion  of  him  as  you  do?— Never,  as  to  taldng 
out  a  commission  of  lunacy. 

As  from  the  conversation  yon  had  with  him 
you  think  he  was  insane,  did  not  yon  repre- 
sent it  to  the  family  ? — Nevev ;  his  family  knew 
it  as  well  as  1. 

Aa  j^ou  was  of  that  opinion,  did  yon  advise  a 
commission  of  lunacy  ? — ^Never. 

In  the  time  of  your  being  concerned  for  him 
in  his  afiairs,  did  you  .prepare  any  deed,  con- 
veyance, or  lease  for  him  r — In  some  thii^  I 
have. 

Did  yon  ever  prepare  any  mortgage  upon  hit 
estate  ?•— Never  that  I  remember. 

Did  you  ever  attend  the  exscntioD  of  anj 
such  deeds?— I  was  concerned  in  snfiering  n 
recovery,  and  cutting  off  the  entaib  in  the  act* 
tlement. 

In  esse  of  a  client's  being  insane,  would  ye« 
have  suffered  such  sets  to  be  done  ?— There 
was  nosoch  thing  happened  in  my  tinie;  I 
never  Jmew^of  any  act  that  m/i  bird  did  tn  bin 
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prijttdice  in  the  encntioo  of  toy  deed  id  my 
time. 

1  aak  yoa,  if  yoa  had  been  desired  to  he  a 
party,  or  preseot  at  the  execution  of  any  such 
oeed,  whether  you  would  ha?e  suffered  it  under 
inch  oircumstaoces  f— Most  certainly  1  should 
not 

Was  you  ever  a  witness  to  the  exeootion  of 


any  deed  by  lord  Ferrers  ? — I  hate. 

Did  you  • 
him  P^I  do  not  recollect. 


you  ever  transact  any  mortgaf^  for 


Did  YOU  never  get  any  loan  of  money  for 
him  ? — ^Ne?er.  If  the  gentlemen  will  find  it 
•ut  I  will  not  disown  it. 

Has  my  lord  lately  raised  a  considerable  som 
of  money  upon  his  estate  ? — No,  I  never  nrgo- 
ciated  any  such,  nor  was  I  privy  to  it. 

Was  you  employed  to  procure  any  money  f 
—Never  to  my  memory. 

Did  you  never  converse  with  his  lordship 
upon  the  subject  ?^Never. 

Did  you,  or  did  vou  not,  in  your  conscience 
and  opinion,  upon  the  whole  matter,  think  my 
lord  Ferrers  insane,  or  a  proper  object  to  be 
under  the  care  of  a  physician,  or  of  the  court  of 
Chancery  ?— -1  am  in  great  doubt  whether  my 
lord  was  so  insane  as  that  a  commission  of  lu« 
Dscy  could  be  taken  out;  I  should  think  a 
(M>niroission  of  lunacy  could  not  be  taken  out 
against  him. 

Why  ?  because  he  was  not  insane? — I  look 
opon  it  that  he  was  insane  ouly  at  particular 
times,  and  in  particular  instances. 

If  he  was  insane  only  at  times,  would  he 
Dot  have  been  a  proper  object  of  a  commission 
of  lunacy? — 1  cannot  say  at  the  times  I  have 
aeeo.  If  a  jury  had  been  to  enquire  touching 
Ilia  sanity,  1  am  sure  they  would  have  found 
bim  a  lunatic. 

Mention  the  times  of  which  you  speak. — 1 
meant  that  particular  time  when  his  lordship 
came  to  me  in  the  city,  as  I  have  mentioned. 
My  lord  Ferrers  did  propose  to  dispose  of  his 
Northamptonshire  esute.  I  do  recollect  there 
was  once  a  negoeiation  of  a  lean  of  10,000/. 
front  air  Thomas  Clarges.  I  was  no  other* 
wise  concerned  in  it,  than  only  to  see  that  the 
deed  which  lord  Ferrers  executed  was  a  proper 
one*  Mr.  Howell  of  iincohiVinn  was  the 
person  concerned. 

Yon  recollect  the  negoeiation  of  a  loan,  and 
yoor  being  advised  with  ?— I  do  recollect  I  was 
advised  with,  and  I  believe  my  lord  was  then 
in  Leicestershire. 

What  advice  did  you  give? — The  money  to 
be  borrowed  by  my  lord  was  not  to  be  put  into 
his  pocket,  but  to  pay  off  another  mortgage. 

lYbat  advice  did  vou  give? — I  do  not  re- 
collect any  particular  adrice;  1  remember 
there  was  a  draught  of  a  deed  ;  I  believe  it 
was  laid  before  me. 

Did  you,  or  did  yon  not,  ad? ise  the  ezecotipn 
of  it? — 1  neither  adrised  one  way  nor  the 
other ;  I  was  no  otherwise  concerned  than  to 
aee  that  the  draught  was  proper. 

Y«u  sav  my  lord  asked  your  advice ;  did 
YOU  give  bim  your  opinioa  with  respect  to  the 
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propriety  of  the  deed  ?— I  dare  say  if  my  I< 
asked  it,  I  did ;  1  don't  remember  he  did ; 
is  most  likel  V  he  did. 

L>rd  Hilubaraugh,  Why  did  yon  make  it  a 
role  never  to  contradict  my  lord  Ferrers  ?•«- 
GooUrey,  Because  if  I  had  contradicted  bim« 
I  should  have  led  his  locdship  into  a  strange 
wild  way  of  reasoning,  that  I  had  often  expe* 
rienced  W  his  reasoning  with  himself  only. 

Earl  Ferren.  Was  you  ever  concerned  fur 
anv  of  the  family  but  me?— Gooi/rry.  For 
lady  Anna  Eleonora  Shirley  I  was  concerned. 

Earl  Ferrers,  Do  you  know  of  any  thing 
else  ?'"Coottrey,  Not  that  1  recollect. 

By  Lord  Ravensworth. 

Do  yon  know  lord  Ferrers's  mother,  or  any 
of  his  relations? — 1  know  them  all. 

Do  you  mean  that  you  know  them  as  one 
that  has  transacted  business  with  them,  and 
that  vou  can  speak  your  opinion  touching 
them r— Yes;  1  have  had  business  with  them 
frequently. 

Did  you  at  any  time,  or  at  different  times, 
speak  to  lord  Ferrers's  mother,  or  any  of  hia 
relations,  to  giro  them  your  opinion  of  the 
management  of  lord  Ferrers? — 1  never  did ;  I 
should  hare  thought  it  very  unnecessary,  ber 
cause  I  was  thoroughly  satisfied  that  the  fa« 
mily  knew  it  as  well  as  myself. 

My  lords,  I  hare  attended  to  Mr.  Goostrey's 
evidence,  and  am  desirous  of  getting  every 
thing  from  him  that  I  can  ;  and  therefore  de- 
sire be  will  tell  vour  lordships,  whether,  during 
the  time  he  did  business  for  lord  Ferrers,  ha 
ever  signified  to  any  of  his  lordship's  idtnilf 
his  own  sentiments  touching  his  fordsbiii  ? — If 
1  bad  been  concerned  for  the  family,  1  should 
not  have  hesitated  a  moment  to  hare  dune  it. 
I  believe  Blr.  Shirley  in  particular  knew  that 
the  reason  I  declined  being  longer  concerned 
in  lord  Ferrers's  affairs,  was  from  an  appre« 
hensiou  that  he  was  not  in  his  senses. 

You  declined  being  concerned  for  him  opoa 
his  behaviour  about  the  settlement  ? — No,  upon 
his  returaing  from  lord  Westmoreland's. 

Should  you  have  thought  that  alone  sufli- 
cient,  if,  previous  to  that,  you  had  not  seen 
marks  that  induced  you  to  have  a  suspicion  of 
his  sanity,  and  to  take  the  resolution  you  did  ? 
— I  don't  know  whether,  if  that  had  been  the 
only  instance  in  which  1  had  found  my  lord 
behave  in  that  odd  manner,  I  should  then  liaf  a 
given  op  his  afiairs ;  hot  be  had  several  times 
before  acted  so  inconsistent,  as  to  induce  me  to 
think  it  was  out  of  my  pi»wer  to  be  of  any  cer* 
vice  to  him. 

How  long  is  it  since  he  was  at  lord  Westy 
moreland's  r-~* About  a  year  and  a  half. 

You  say  that  you  have  known  him  between 
ten  and  e^ren  years ;  during  the  whote'tiroa 
sras  you  concerned  in  his  affairs? — ^There.was 
something  or  other  moving  in  his  affairs  all  the 
while ;  it  was  with  the  greatest  difficulty  that 
I  kept  him  within  the  bounds  I  did. 

Do  yoa  mean  that  from  the  first  time  ot 
your  being  concemed  in  his  affairs,  you  looked 
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npon  faini  in  that  lii^t,  or  only  in  that  instance? 
....Soon  after  1  was  concerned  in  his  affairs,  I 
wished  I  bad  not  enf^aered ;  but  as  I  had  got 
into  ihem,  it  was  difficult  to  recede,  and  fur  that 
purpose  I  went  on. 

In  your  opinion,  and  from  your  best  recol- 
kctioo,  did  you  observe  these  syoiptoms  in  lord 
Ferrers  the  whole  time  yon  attended  hioti,  the 
mnjor  part  of  the  time,  or  more  particul^ly 
at  the  latter  partP-^Most  certainly  his  lord - 
thip  was  trr^atly  affected  with  the  separation  of 
lady  Ferrers ;  and  at  that  time  I  oliserved  it. 

Do  you  think  it  proceeded  from  liquor  ?— I 
Yery  seldom  saw  him  in  liquor. 

At  the  times  you  recollect,  was  be  sober? — 
Perfectfly  sober,  at  the  times  I  speak  of. 

Earl  of  Morton.  Did  you  ever  sec  him  in 
such  a  condition,  that  ne  was  incapable  of 
juderingf  between  a  moral  and  an  immoral  act? 
•"Gooilrei/.  I  cannot  say  I  ever  did. 

Then  the  Lord  High  Steward  returned  back 
to  his  chair. 

Lord  Privy  Seal  My  lords,  I  move  your 
fordttbips  to  adjourn  to  the  Chamber  of  Par- 
liament. 

Lord  High  Steward,  Is  it  your  lordships* 
pleasure  to  adjourn  to  the  Chamber  of  Parlia- 
ment?— Lordi.  Ay,  ay. 

Lord  High  Steward.  This  House  is  adjourn-  - 
cd  to  the  Chamber  of  Parliament. 

The  Lords,  and  others,  returned  to  the 
Chamber  of  Parliament,  in  the  same  order  they 
Cctne  down ;  and,  after  some  time,  the  House 
being  there  resumed,  resolved  to  proceed  fur- 
ther in  the  Trial  of  Lawrence  earl  Ferrers,  in 
Westminster-ball,  to-morrow,  at  ten  of  the 
clock  in  the  morning ;  and  ordered  that  the 
iaid  Lawrence  earl  Ferrers  should  be  remand- 
etl  prisoner  to  his  majesty's  Tower  of  London, 
there  to  be  kept  in  safe  custody  ;  and  that  he 
be  brought  again  to  the  bar  of  this  House  in 
Westminster-ball,  to-morrow  at  ten  of  the 
#iock  in  the  morning.  ' 


Trial  of  Earl  FerrerSf 


[9» 


The  Second  Day. 

Thunday,  April  17,  1760. 

The  Lords,  and  others,  came  fit>m  the 
Chamber  of  Parliament  into  Westminster-hall, 
in  the  same  order  as  on  Wednesday  last ;  and 
the  peers  were  there  seated,  and  the  Lord 
High  Steward  in  hia  chair. 

Lord  High  Steward.  My  lords,  the  House 
Is  resumed.  Is  it  your  lordships'  pleasure,  that 
the  Judges  may  be  covered  ? — Lords.  Ay,  ay. 

t  Then  the  Serjeant  at  Arms  roadft  proclama- 
tion for  silence,  as  usual,  and  afterwards  tbt 
following  proclamation. 

Sefj.  at  Arms.  Oyez,  Oyez,  Oyez !  Lienti|- 
nant  of  the  Tower,  bring  forth  your  prisoner, 
Lawrence  earl  Ferrers,  to  the  oar,  punuant 
lo  the  order  of  the  House  of  Lords. 


The  depnty-govemor  of  the  T^wer  Hronghl 
the  prisoner  to  the  bar  in  the  like  form  ns 
before ;  and  then  he  kneeled  down. 

L.  H.  S.  Your  lordship  may  rise. 
L.  H.  S.    Earl  Ferrers,  your  lordship  will 
proceed  in  your  defence. 

Thomat  Huxley  fwom. 

Examined  by  Earl  Ferrert. 

Did  you  know  the  late  earl  Ferrers  ?— I  did. 

How  long  did  you  know  him? — ^Abootfovr'- 
teen  years. 

What  was  the  matter  with  him  ?^He  was  a 
lunatic. 

Was  he  under  confinemeiit  ?— He  wai  under 
confinement. 

Was  he  a  lunatic  all  that  time  ?— He  had  in* 
tervals. 

Was  he  not  recovered  of  his  understanding 
sometimes,  so  as  to  return  to  his  seat  in  parlia* 
ment?— Not  in  that  time  that  I  waa  with  his 
lordship. 

Was  he  a  lunatic  home  to  the  time  of  hit 
death  ?— He  waa. 

Did  you  know  hidy  Barbara  Shirley  P— I  did 
not. 

Or  lady  Betty  Shirley  P-^l  did  know  kdy 
Betty  Shirley. 

Is  she  living?— She  is  dead. 

How  long  has  she  been  dead  ?— To  the  best 
of  my  knowledge  about  seventeen  or  eighteca 
years. 

Had  she  any  disorders  that  you  know  of? — 
As  I  have  been  told  by  her  servants,  ahe  fre- 
quently appeared  to  be  very  much  diaorjlered. 

Att.  Gen.  My  lords,  1  should  be  sorry  to 
stop  the  course  of  the  noble  earl's  evidence^ 
but  this  is  hearsay. 

By  Earl  Ferren  (continued.) 
Did  you  know  any  other  of  the  family  that 

were   disordered   in   their  senses?— Nothing 

more  than  by  hearsay. 
How  long  have  you  known  the  present  earl 

Ferrers? — But  a  very  few  years. 

What  relation  was  the  lata  earl  Ferreia  to 

the  present  lord  ?— His  uncle. 

At  I.  Gen.  Mj  lords,  we  will  not  tronblf 
your  lordships  to  cross-examine  thia  wttnen. 

Mrs.  Wilhelmina  Deborah  Cotes  sworn. 
Exanuned  by  Earl  Ferrers. 

Did  you  know  lady  Barbara  Shirley  ?— Per> 
fectly  well. 

What  relation  was  she  to  the  present  eari 
Ferrers  ? — His  aunt. 

How  long  did  you  know  lady  Barbara  before 
her  death  ? — She  is  now  living. 

Was  she  afHicted  with  any,  and  what  dis* 
temper  ? — Lunacy. 

Is  she  confined  as  a  lunatic  at  this  time? — 
She  was  always  looked  upon  as  a  lunatic,  and 
proper  care  has  been  taken  of  her. 

Do  you  know  any  other  of  the  family  that 
has,  been  afflicted  with  lunacy ?-<-Oiu/  Uj 
hearsay. 
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Tbe  lloD.  and  Rer.  Mr.  Walter  Shirley  swoni. 
Examined  bjr  Earl  Ferren. 

What  relation  are  you  to  me? — Brother. 

Do  )>ou  koow  aoy,  aoil  which,  of  the  ia- 
mily»  that  have  beea  afflicted  with  lunacy  ;  if 
you  do,  please  to  mention  their  names? — I  be- 
Jie?e  the  prisoner  at  tbe  bar  has  that  misFor- 
tune. 

What  18  your  reaaon  for  auch  belief P— I 
have  many  reaauna  for  it.  Tbe  Grat  is,  that  1 
have  seen  him  several  times  talking  to  himself, 
oleoching  bis  Gsts,  grinning,  and  having  se* 
▼eral  goiturea  of  a  madman,  without  any 
•eeming  cause  leading  thereto.  I  have  like- 
Wiae  very  frequently  known  him  extremely 
suspicious  of  plota  and  contrivances  against 
him  from  bis  own  family ;  and,  when  he  was 
desired  to  give  some  account  what  the  plota 
ivere  that  he  meant,  be  could  not  make  any 
direct  answer. — Another  reason  i  have  for 
thinking  him  so  is,  bis  falling  into  violent  pas- 
sion, without  any  adequate  cause. 

Do  yoa  believe  that,  at  some  times,  I  have 
been  hurried  into  violent  fiu,  so  as  not  to  know 
tbe  distinction  between  a  moral  and  immoral 
met  ?-«l  believe,  at  those  times  when  my  lord 
has  been  transported  by  this  disease  of  lunacy, 
that  be' has  not  been  able  to  distinguish  pro- 
perly betiveen  moral  good  and  evil. 

Has  any  other  of  tbe  family,  besidea  mvself, 

been  afflicted  with  lunacy  ?— 1  have  beard 

(siapt.) 

'  Please  to  inform  their  lordships,  whether,  at 
the  time  I  have  been  transported  with  such 
violent  fits,  they  have  been  the  effects  of  drink, 
and  whether  they  have  happened  when  1  was 
sober? — Frequently  when  my  lord  has  been 
sober,  mHcli  more  so  when  be  baa  been  a  little 
iaflamed  with  liquor. 

Do  you  know  of  any  intentbn  in  tbe  family 
Id  take  out  a  commission  of  lunacy  against 
me?— I  beard  it  talked  of. 

How  long  ago  ?— I  think  I  can  recollect  it 
vaa  at  tbe  time  of  his  lordship's  committing 
the  outrage  at  lord  Weatmoreland'a  house  that 
k  waa  proposed  to  be  done;  bat  afterwards 
they  were  aiiraid  to  go  through  with  it;  and 
the  reaaoD  given  was,  lest,  if  tbe  court  of  lu- 
flidfture  should  not  be  thorougbly'satisfied  of 
my  lord's  lunacy  upon  inspection,  that  tbe 
damage  would  be  very  great  to  those  that 
should  attempt  it. 

Why  waa  the  family  afraid  that  I  should  ap- 
pear in  tbe  courta  of  judicature  to  be  in  my 
senses  ? — Because  my  lord  bad  frequently  such 
long  intervals  of  reason,  that,  we  imagined,  if 
he,  on  the  inapection,  appeared  reasonable,  tbe 
court  would  not  grant  the  commission  against 
him. 

What  damajre  do  yoo  mean  that  tbe  iamily 
was  apprehensive  of,  in  case  tbe  court  should 
refuse  a  commission?— We  apprehended  my 
lord  would  sue  us  for  scahdalum  mdgnatum. 

Was  tbe  family  apprehensive  of  any  other 
kind  of  damage  ? — 1  know  of  none. 

Att,  Gen.  >Iy  lordp,  I  did  not  iotond  to  have 
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trooblej  this  gentleman ;  but  from  what  ha 
has  said,  your  lordships  will  permit  me  to  ask 
him  two  or  three  questions ;  I  shall  do  it  very 
tenderly*,  and  with  as  murb  propriety  as  I  can. 
— In  giving  his  account  of  ihe  noble  lord's  stato 
of  mind,  as  far  as  I  could  collect  it,  he  said,  that 
he  had  more  reasons  than  one  why  be  deemed 
him  to  be  insane. 

By  Mr.  Attorney  General, 

Mr.  Shirley,  yoo  said  that  the  first  ground 
was,  that  his  lordship  would,  at  times,  talk  to 
himself,  grin,  and  use  certain  gestures,  proper 
only  to  madmen — Now,  as  to  tbiH  first  mark  of 
insanity,  was  this  frequently  tbe  case  with  his 
lordship  ? — Verv  frequently. 

Did  he,  at  those  times,  speak  loud,  or  nss 
any  intelligible  lauguage  to  himself  ?— He  did 
not. 

Did  be,  at  such  times,  offer  to  commit  wnf 
mischief,  or  betray  any  marka  of  disorder, 
while  in  that  situation? — 1  do  not  recollect  any. 

Then,  as  far  as  I  cau  understand  you,  at 
those  times,  bis  behaviour  in  those  intorvals 
was  perfectly  innocent. — Yes. 

At  such  times  have  you  ever  entered  into 
discourse  with  him  ? — No,  1  do  not  remember. 

Did  yoo  never  aak  him  a  single  question 
when  you  have  seen  biro  walking  backwardd 
and  forwards  in  tbe  way  you  mention? — I 
don't  remember  1  have.  ' 

Did  you  never  bear  him  speak  at  such  tiroef 
to  other  persons  ? — ^Not  whilst  he  continued  in 
those  attitudes. 

1  don't  ask  you  whether  be  oonveraed  the 
time  that  he  waa  mute,  but  whbin  a  quarter  ot 
half  an  hour? — 1  am  not  certain. 

Your  next  ground  for  supposing  bim  to  bs 
ioaane  was.  That  be  was  accustomed  to  be 
transported  into  passions  without  any  adequate 
cauae,  were  those  tbe  words  ?— Without  any 
seeming  cause. 


Was  not  /adequate*  tbe  exprsaaion  yoa 
used?— Yes. 

I  should  be  glad  to  knew  whether  yoo  deem 
every  man  that  ia  transported  with  anger,  with- 
out an  adequate  cause,  to  be  a  madman?-— 
I  deenbed  it  as  a  sign  of  madness  in  him  ;  but 
there  were  other  causes. 

I  ask  you  a  general  question,  and  I  do  oot 
expect  a  particuUr  anawer.  Whether  you 
deem  a  person  that  ia  transported  with  fury 
without  reason,  to  be  a  madman? — 1  think  s 
person  may  be  transported  to  fury  without  aa 
adequate  cause,  that  is  no  madman. 

Then  please  to  recollect  some  particular  io« 
stance  ot  this  frantic  passion,  and  sttfto  it.— 1 
really  cannot  command  my  memory  so  far.  I 
have  not  seen  my  lord  these  two  years,  till  tbs 
time  of  this  unhappy  confinement. 
.  Then  1  am  to  understand  you,  that  yoo  can- 
not recoU«s;t  one  particular  inataoce ;  Am  1,  or 
not  ?— 1  cannot  recollect  any  at  this  time. 

Then  as  to  the  suspicion  of  plots  withoot 
any  foundation  ;  will  you  please  to  enianerata 
sny  of  those? — He  never  bimsdf  would  gtvs 
any  particular  accooot  of  what  he  attspectedi 
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odI^  that  be  did  suspect  that  the  fsmily  was  io 
some  combination  against  him ;  and  when  1 
ba?e  asked  him,  What  it  was  that  he  meant? 
he  would  never  gtre  me  a  direct  answer  to  that 
question. 

Does  that  kind  of  beha?ioor,  as  you  describe 
It,  denote  a  man  out  of  his  senses  r—1  thought 
so.     I  was  so  folly  possessed  of  that  opinion,  ^ 
that  1  declared  to  other  people  long  ago,  that  1 ' 
thought  him  a  roadman. 

Please  to  inform  their  lordships,  whether  the 
unfortunate  earl  li?ed  well  or  ill  with  bis  fami- 
ly ? — Indeed,  he  did  not  life  io  friendship  with 
his  family. 

<  Were  there  not  disputes  on  both  sides? — 
Yes,  there  were ;  his  younger  brothers  and 
sisters  were  under  the  unhappy  constraint  of 
suin{(^  for  their  fortunes. 

'  Then  please  to  inform  their  lordships,  whe- 
ther, in  truth,  there  was  not  a  combination  in 
the  family  against  him?  1  do  not  mean  a 
criminal  one. — I  am  very  certain  that  wasliot 
what  my  lord  alluded  to. 
'  If  you  are  certain  of  that,  you  can  inform 
their  lordships  what  it  was  that  he  alluded  to  ? 
•—1  will  give  a  reason  why  I  am  certain  it  was 
not  that;  because  it  appeared  to  be  some  se- 
cret combination :  that  wu  a  thing  publicly 
known. 

"  How  did  you  collect  that  the  oombination 
vas  secret? — By  my  lord's  manner  of  ex- 
pressing himself. 

<  Can  yon  recollect  the  phrase  or  the  words  he 
used  ? — I  cannot. 

in  another  part  of  your  examination  you 
was  asked,  whether  the  earl  could  distinguish 
between  good  and  evil  ?  You  said  he  could 
not  distinguish  them  properly.  Was  he  at 
that  time  less  able  to  distmguish  properly  be- 
tween good  and  evil  than  any  other  man  that  is 
transported  into  a  violent  passion? — I  never 
saw  any  man  so  transported. 

Did  be  express  himself  in  insensible  words, 
■0  as  that  you  could  discover  the  sUte  of  his 
mind  ;  and  that  it  was  that  of  a  madman,  and 
not  a  man  in  passion  ?— I  considered  it  as  mad- 
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Can  you  recollect  any  expression,  in  any  fit 
of  passion  that  my  lord  was  in,  that  might  not 
•8  well  have  come  from  the  mouth  of  any  other 
passionate  man?— Indeed  f  cannot. 

Yon  recollect  an  old  adage,  *  Ira  furor  bre- 
*  vis  est:'  do  yoo  believe  that  his  was  such 
madness  as  is  there  poetically  described  ?-*-! 
believe  that  it  really  proceeded  from  madness. 

Have  you  ever  seen  him  so  transported  upon 
any  other  occasion  than  that  of  anger  ?  Have 
you  seen  any  appearance  of  that  kind  when  he 
was  cool  and  calm  ?— I  have  seen  him  break 
into  passions  without  any  seeming  cause. 

Yon  said  you  could  not  remember  any  in- 
stance, when  the  question  was  asked  you ;  can 
you  now  ?— I  remember  once  being  at  a  hunt- 
ing seat  at  Uuarendon  in  Leicestershire,  as  I 
chose  to  avoid  the  bottle,  I  went  op  sUirs  to 
the  ladies;  lady  Ferrers,  at  that  time,  lived 
irith  him;  and,  wttbout  any  previous  quarrel, 


my  lord  came  up  stairs  into  the  room ;  and,  afVer 
standing  for  some  tfme  with  his  back  to  the 
fire,  he  broke  out  into  the  grossest  abuse  of  roe« 
insulting  me,  and  swearing  at  me ;  and  I  can- 
not to  this  day  or  hour  conceive  any  reason  for 
it. 

Had  you  never  any  dispute  or  quarrel  with 
your  brother  ?— Not  at  that  time. 

Might  not  yon  htfve  had  some  quarrel  a  fewr 
days  before  ? — No. 

Are  you  confident  of  that  ? — I  am  confident. 

Had  he  no  suspicion  at  that  time  of  your  in* 
tprestiog  yourself  with  respect  to  my  lady 
Ferrers  ? — Tiiere  was  then  no  quarrel  existing. 

Had  there  never  been  a  quarrel  between  my 
lord  and  my  lady? — I  think  not ;  it  was  sook 
after  his  marriage. 

Richard  PhilUpi  sworn. 

Examined  by  Earl  Ferren. 

How  long  have  you  known  me? — Aboat 
eighteen  years. 

Are  you  a  tenant,  or  what  relation  do  yoa 
stand  in  to  me?^-I  am  a  tenant  to  your  lord- 
ship. 

Did  you  ever  see  me  mad  ? — ^Yoor  lordship 
asked  me  one  day,  whether  I  ever  saw  yea 
mad  ?    I  said,  I  lioped  not. 

How  long  ago  is  that  ?^-It  may  be  mne  or 
ten  years. 

Upon  what  occasion  was  it  that  1  asked  you 
that  question ;  and  what  did  I  say  further?— 
Your  lordship  said  that  you  was  a  madmao» 
but  could  not  help  it ;  and  when  it  was  off  yon, 
you  was  sorry  for  iL 

Did  I  at  any  time  lament  the  misfbrtone  of 
my  family,  in  respect  of  madness? — ^Yoar 
lordship  told  me  that  it  was  in  your  family. 

At  the  time  that  you  speak  of,  ten  or  eieivett 
years  ago,  was  I  upon  a  visit  at  any  place  that 
might  make  it  necessary  for  roe  to  caatioo 
people  against  my  own  madness,  that  they 
might  not  be  afirouted  at  my  behavioor? — 
Your  lordship  came  then  to  live  in  the  house 
where  I  live.  I  thought  you  spoke  tfaoee 
words  in  a  way  to  caution  me,  that  1  ahould 
not  be  surprized,  in  case  you  had  such  fits. 

Did  you  hear  Johnson  the  deceased  say  that 
he  thought'me  mad  ?— I  have. 

When  was  it  ?— Some  time  ago. 

Att.  Gen,  My  lords,  that  is  not  evideooe,  to 
speak  of  what  he  heard  Mr.  Johnson  say. 

fiarl  Ftrreri,  1  thought  as  the  evidence  of 
declarations  of  the  deceased  was  admhtid 
against  me,  it  would  have  been  admitted  lor 
me. 

Att,  Gen.  My  lords,  though  the  declarations 
of  the  deceased,  whilst  a  dvmg  man,  and  after 
the  stroke  is  given,  are  to  be  admitted  as  legal 
evidence,*  yet  a  deposition  of  what  he  or  any 
other  person  said  before  the  accident,  ia  clearly 

•  See  Leach's  Hawkins's  Pleas  of  Ike 
Crown,  b.  8,  c.  46,  s.  S6.  As  to  dying  decia- 
rations,  see  in  this  Collection  the  case  of  Bee* 
son  and  Tcanter,  vol  16|  p.  1. 


937] 


Jw  Murder. 


A.  D.  1760. 


[038 


hparsay  evidcDce,  opoo  the  same  foandation 
with  all  other  hearsay  eridence ;  and,  with 
gubmiflsioo  to  your  lorasbips,  ought  not  to  be 
admitted. 

Att.  Gen.  The  ouestioD  ia  objeeted  to  by 
me ;  if  ray  noble  lord  or  his  ooonsei  insist 
upon  it,  the  next  step  is  to  hear  bis  ooonsei 
upon  the  objection  ;  then  we  are  to  answer  it, 
and  they  are  to  reply ;  and  then  it  \m  for  your 
lordships*  judgment. 

Earl  Ferrert,  1  waTe  the  qoestion. 

Go/<2  C/ar^es,  esq.  awom. 
Examined  by  Earl  Ferrern. 

How  long  have  you  known  me? — From  the 
time  of  your  birth. 

Did  you  look  upon  me  to  be  afflicted  with 
anv  and  what  distemper? — Indeed  I  have 
looked  upon  your  lordship  as  a  lunatic  for  many 
years. 

Has  that  distemper  increased  of  lata  ycafs» 
and  how  long  F — I  think  it  baa. 

How  long  ? — For  these  two  years  or  more, 
CTer  since  the  unhappy  difference  between  my 
lady  and  my  lord. 

Have  you  seen  me  in  violent  fits  of  lunacy  ? 
— 1  cannot  aay  I  have ;  and  the  reason  that  1 
have  seen  few  extravagant  actions  of  his  lord- 
ship was  this,  as  1  looked  upon  him  to  be  dis- 
ordered  in  his  mind,  I  avoided  being  in  com- 
pany, or  having  any  conversation  with  him  aa 
much  aa  possible. 

Have  yoo  particularly  remarked  that  1  am  of 
a  very  jealcHis  or  suspicious  nature  ? — That  I 
have  often. 

Has  it  been  remarkably  so  in  me  more  than 
any  other  people?— «Much  more  so. 

bid  yon  Icnow  any  of  mr  relations  being  so 
afflicted?— I  remember  Henry  earl  Ferrers 
was. 

Had  he  a  commission  taken  out  against  him  ? 
-*-He  had. 

Was  be  after  that  restored  to  his  senses  for 
any  time,  aoas  to  return  to  parliament  ?-<^  He 
waa :  he  returned  to  parliament  about  a  year 
and  a  half,  I  believe,  or  thereabouts. 

What  relation  was  he  to  me?*-Uncle. 

Was  his  return  to  parliament  aAer  ht  had 
been  confined  for  lunacy  ? — Yfs. 

Had  he,  after  that  year  and  a  halTs  being  in 
parliament,  any  relanae?— Yes. 

What  became  of  him  then  ?— Another  com- 
mission was  taken  out,  and  he  waa  confined  to 
the  time  of  his  death. 

Hia  being  in  parliament  a  year  and  a  half 
was  after  the  first  commission  issoed  against 
him  ? — Yes. 

Do  you  know  of  any  other  of  the  family 
being  afiGlicted  with  that  distemper?— I  have 
heard^  bat  do  not  know  it. 

By  Lord  TLatensuorth. 

HaTO  you  avoided  being  in  company  with 
lord  Ferrers,  or  having  any  thmg  to  do  with 
him,  for  some  time  past  ?— I  did,  as  mach  as  I 
couJd. 


Please  to  inform  their  lordships,  whether . 
you,  at  any  time  previous  to  that,  lived  in  any 
degree  or   constant  correspondence  and   in- 
timsc;f  with  lord  Ferrers? — Not  much  since 
he  arrived  to  manhood. 

Whether  previous  to  his  arrival  at  manhood, 
did  yoo  see  a  great  deal  of  lord  Ferrers? — A. 
great  deal,  almost  from  his  cradle ;  for  I  being 
a  reUitionof  his  familjr,  was  constantly  with  his 
father  and  with  him  in  the  country,  and  most 
part  of  my  time  I  spent  with  them. 

Whether  in  that  time,  previous  to  his  man- 
hood, did  von  observe  any  thing  in  lord  Fer- 
rers from  his  behaviour,  or  any  of  his  deport- 
ment, that  was  particularly  remarkable  ?-«-I 
have. 

Yoq  have  known  him  during  his  infancy  and 
before  his  manhood:  did  you  observe  any 
thing  remarkable  constitutionally  (if  1  may  call 
it  so),  and  singular  in  his  behaviour,  during  the 
lime  yoo  knew  him  ? — I  have  seen  great  oddi- 
ties in  him  beyond  what  I  have  aeen  in  any 
other  man. 

What  age  was  this  present  unfortunate  earl 
at  the  time  of  the  death  of  tiis  father  ?^I  be- 
lieve about  twenty- two  or  twenty -three. 

Yon  say  yoq  was  intimate  with  his  father: 
had  you  at  any  time  any  conversation  with  the 
ftither  of  the  present  earl,  relative  to  that  which 
appeared  to  you  to  be  singular  in  hia  son  ?— I 
cannot  say  I  ever  had. 

Please  to  recollect  as  far  as  possible,  any 
symptoms,  be  they  of  what  kino  soever,  that 
made  you  think  lord  Ferrers  so  very  singular  in 
his  nature  ? — I  cannot  specify  any  particular 
thing. 

You  say  that  you  have  several  times  seen 
that  in  my  lord,  which  made  you  think  my 
lord  to  be  very  singular  ? — Yes. 

Do  you  recollect  any  thing  ? — It  is  a  great 
while  ago;    I  cannot  particmarly  specify  any 


By  the  Earl  of  Mor/on. 

This  witness  has  told  your  lordships,  that 
he  has  known  the  noble  lord  at  the  bar 
from  his  cradle;  I  desire  he  may  be  asked, 
if  he  ever  observed  any.  defect  of  under- 
standing in  the  noble  k>rd  at  the  bar? — ^Not  to 
my  knowledge ;  not  whilst  he  was  with  me. 

Upon  no  occasion  when  yoo  saw  him  ?— No, 
I  cannot  say  I  have.  y 

Did  you  ever  perceive  the  noble  lord  at  the 
bar  so  fiir  depnred  of  his  senses,  as  not  to 
know  that  robbery  or  murder  was  an  of- 
fence against  the  law  of  God  and  man  ?— N«t, 
to  be  sore,  my  lords ;  I  cannot  say  that  I  ever 
.did. 

Teter  WiUiamtmwn. 

Examined  by  Earl  Ferrert. 

How  long  have  you  known  me? — I  have 
known  your  lordship  theqe  16  or  17  years. 

Do  yon  know  of  any  distemper  that  1  aa 
afflicted  with  ?--0f  late  I  have. 

What  distemper  is  that  ?— 1  have  oft?n  ob- 
served your  lordshipi  when  I  have  been  vk 
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Your  company,  to  be  spittiog  io  the  glaat,  and 
Ditinif  voar  lipt,  and  ttaropio^  aboot  the  rooiD, 
which  induced  me  to  believe  yoor  lordship  waa 
not  in  your  right  aeoaea ;  aud  further  to  ooo* 
Tiace  me  it  waa  ao,  there  waa  a  mare  that  your 
lordahip  aeot  to  me  oo  the  17th  January  1749, 
and  remained  with  me  to  the  first  of  April  fol- 
lowing :  one  ^ay ,  Mag  Sunday,  your  lordahip 
came  to  my  houae,  about  four  or  fiTO  in  the 
aftemoott,  with  two  aenranta;  your  lordahip 
armed  with  a  tuck  atuck  upon  a  atick,  the  two 
•ervanta  with  guna  and  other  offeuaive  wea- 
pons :  upon  entering  into  the  vard,  your  lord* 
■hip  jumped  off  the  horae,  and  bid  one  of  vour 
ierrants,  yon  called  Tom,  knock  the  padilock 
off  the  stable  door.  He  did  so.  My  wife 
hearing  a  noiae  in  the  yard,  she  dame  to  know 
the  reaaon ;  and  without  any  ceremony  your 
lordahip  felled  her  to  the  ground  with  yoor 
fiat:  upon  my  aeeing  this,  I  went  into  the 

2fd^  and  aaked  your  lordahip  whatyoo  noeant 
y  thia  behaviour  ?— 

Earl  Ferrert,  My  lorda,  I  deaire  to  atop  this 
witoeaa ;  1  only  meant  to  aak  him  a  general 
quealion« 

Earl  Ferren.  Have  you  obaerved ,  that  that 
which  you  call  a  diatemper  in  me  haa  increased 
lately  f'^Wiiiiaai.  Yea,  in  my  opinran  I  think 
it  did :  when  your  lordahip  came  to  Me,  yon, 
arithoiit  any  further  ceremooy  ■  .  .  [atop- 
pad  by  lord  Ferrera.l 

Lord  Havemworii.  My  lotda,  in  juatice  to 
nyaelfaodtoyourlordahipay  I  hope  that  the. 
witneaa  may  go  on,  though  the  priaoner  dcairca' 
he  may  be  alopped* 

Lord  ManfjUld.  If  any  of  your  lordahipa 
iMtve  any  quealiona  to  aak  the  witneaa,  you  will 
doitt  the  priaoner  will  aak  auchaa  he  thinks 
proper. 

By  Earl  Ffirerj,  (continued). 

Do  you  know  of  any  deaign  in  the  family  to 
take  out  a  commieaion  of  lunacy  againat  me  T^ 
I  cannot  say  I  do. 

Did  you  ever  tell  me  that  tbe  family  wanted 
Io  prove  me  mad  f  ^1  don't  renaember  I  did. 

Did  you  yourself  ooaaider  me  as  a  madmapP 
•*!  oonaidered  your  lordahip  ao  at  thia  juncture, 
and  many  timea  before.    * 

What  time  did  you  mean  by  this  juncture.' 
•»I  mean  the  juncture  of  hia  lordship's  coming 
•D  horseback  with  guna  and  other  oteaive 
weapons  Io  take  away  Hie  mare. 

fVhat  time  waa  that  f-^onday  tbe  lat  of 
ikpril  1759 ;  f  miatook  when  I  aaid  1749. 

Wes  it  4he  general  reputation  of  the  eountry 
that  1  waa  mad  ?— It  was ;  I  have  heard  ae- 
▼era!  people  aay,  Where  ia  the  mad  lord  that 
used  to  be  at  your  house  ? 

How  long  nefure  this  accident,  in  regard  to 
Mr.  Johnaon,  waa  it,  that  my  lord  came  to 
your  houae  armed  in  this  oaanaer  F-^  believe 
at  waa  about  a  twelvemonth. 

You  laid  it  waa  1749  before  r«--I  meant 
iI769.      "'  ^ 
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EUgabetk  WiUiafnt  sworn. 
Examined  by  Earl  Ferrers, 

How  long  have  you  known  lord  Ferrers  ?-^ 
A  great  many  yeara. 

Do  you  know  of  any  diatemper  that  lord 
Ferrer*  ia  afiiioted  with,  and  what  ia  it? — Ha 
never  appeared  like  any  other  gentlenaan. 

iy  herein  did  he  differ  from  other  people  in 
general  ? — He  always  was  a- musing  and  lalkr 
mg  to  himaelf.  Be  apit  in  the  lookiog-gl^M, 
tore  the  picturea,  swearing  he  would  breaik  my 
bureau  open,  and  would  l^eak  ail  the  ghoaes  in 
my  houae,  and  would  throttle  roe  if  I  wouki 
net  let  him  do  it. 

Had  he  any  particular  reaaon  for  this  can* 
ductP-^None  that  I  ever  aaw,  but  lik«  a  de* 
lirioua  man. 

Did  you  keep  a  pnhlie-hooae  P — ^Yea. 

How  near  did  you  live  to  my  lord  ? — My 
lord  waa  at  my  houae,  and  boarded  with  me. 

Are  you  the  wife  of  the  laat  witness  P— Yet. 

Where  did  lord  Ferrers  live,  at  the  time  he 
behaved  in  tliat  odd  manner  you  apeak  of  ?-« 
Be  had  lodginga  at  Muawett-Uill. 

How  far  did  you  live  from  bimP — ^Tivo 
milea,  to  the  best  of  my  knowledge ;  he  fre- 
quently used  to  come ;  I  have  made  him  oofl«e 
and  sent  up  a  dish,  he  alwaya  drank  it  out  of 
the  spout,  which  aoipriaed  me,  that  I  thought 
him  delirious. 

How  long  ago  is  that  P— I  believe  it  is  abo«t 
twelve  montha  ago,  to  the  beat  of  my  know* 
ledge. 

Have  you  oflen  aeen  lord  Ferrers  hebave  ia 
that  manner  P — I  never  aaw  him  behave  like 
any  other  gentleman  in  my  life. 

Was  the  coffee  hot  when  he  drank  it  out  of 
the  spout  P — Hot  He  alwaya  weut  about  the 
town  like  a  madman,  throttled  me,  and  threw 
me  down  in  the  yard,  one  day  when  he  look 
the  horse  away. 

Did  you  think  lord  Ferrers  a  madman  ? — ^i 
know  he  waa  by  all  appearance. 

Waa  he  generally  thought  ao  by  other  peo» 
pie  P.— By  all  the  whole  town. 

A  Lord,  When  he  threatened  to  break  opc« 
your  bureau,  and  to  use  you  ill  if  you  did  not 
let  him  do  it,  waa  he  in  liquor  P— ££  WUUmm^ 
Sober  as  I  am  now. 

A  Lord,  Did  you  ever,  upon  anv  occaaioa 
when  he  committed  tbeaeoutrai^ea,  observe  that 
he  had  been  cirinking  P— £/.  WUlimiu,  N^er  ; 
he  never  drank  in  a  morning  but  a  little  tea  or 
cofl^,  or  aome  broth. 

5y  Earl  ^rrrcry. 

Have  yen  ever  aeen  me  commit  any  other 
acta  of  outrage  besidea  thoee  vou  have  men- 
tioned P— A  great  many  more  that  are  worae. 

Name  them. — Swearing,  cursing  and  damn* 
ing  us ;  and  wishing  us  all  at  hell,  and  hiouelf 
at  hell ;  and  threatened  to  break  tbe  glaanea ; 
and /talked  to  himaelf  for  hoora  together  io  bed. 

Waa  he  drunk  or  aober  at  thoae  tioMaf-^ 
Very  medy  ;   but  hoseaoied  flMwe  to  ba 
torbedinhbj 
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MeofioD  the  circntiMtanee  abont  my  coming 
for  the  fiiare.--Mj^  lord  came  for  the  mare, 
it  was  at  chtirch-tiroe,  and  broaeht  his  aer- 
taois,  and  a  hammer  in  his  hand,  and  guns, 
with  a  tuck  in  his  hand,  and  broke  the  stable 
door  open  bv  violence  of  arms,  and 'knocked  me 
down  with  his  arm,  and  mn  the  tack  into  my 
husband,  fetched  the  blood,  I  was  obliged  to 
bare  a  surgeon  to  attend  him  ;  and  took  the 
mare  away  by  force  of  arms ;  and  if  any  body 
came  to  binder  htm,  he  said  he  would  blow 
their  brains  out.  He  always  had  pistols  no- 
body knew  of.  1  nerer  saw  any  gentleman 
that  c^ame  to  mv  house  before,  that  had  those 
things  about  them.  1  used  to  like  to  take 
tbem  out  of  the  bed  chamber,  but  was  afVaid  to 
touch  them,  for  fear  of  what  he  shoold  do  to 
me  himself,  by  seeing  bis  mind  so  disturbed. 

Were  those  outrages  committed  when  he 
was  drunk  or  sober?— Sober  for  the  general; 
aad  when  he  took  the  mare  away,  as  sober  as 
.  he  is  now. 

Earl  of  HardzDicke,  Inform  their  lordsbi|»s, 
whether,  before  my  lord  came  in  this  manner  to 
get  the  mare  out  of  the  stable,  he  had  before 
sent  any  servant  to  demand  the  mare,  and  had 
been  refused?— ITtV/uimf.  Yes,  he  had,  the 
boy  was  gone  to  church.  We  always  kept  it 
nuder  lock,  bei^ause  there  was^  more  of  his 
lordship's  horses;  and  nobody  was  to  go  into 
the  stable  but  his  lordship's  ostler. 

The  Hon.  Mr.  Robert  Shirley  sworn. 
Examined  by  Earl  Ferrert. 

What  relation  are  you  to  me  7 — Brother. 

When  was  the  last  time  that  you  and  I  had 
aoy  conversation  together? — Almost  four  years 
ago,  between  three  and  four  years. 

At  that  time  in  what  light  did  you  look  upon 
me  ? — Rather  turned  iu  your  head. 

Was  there  «ny  disorder  in  the  family?  and 
what  was  that?— Lord  Henry  Ferrers  had 
madness. 

Do  you  know  lady  Barbara  Shirley  ?•— I  do 
not. 

Do  you  know,  of  your  own  knowledge,  any 
other  besides  earl  Henry  that  was  a  lunatic  ? — 
Wo,  . 

Have  yoa  any  reason  to  believe  that  I  have 
been  afflicted  with  the  like  disorder? — I  have. 

Please  to  name  your  reasons. — My  reasons 
are,  that  when  I  lived  at  Burton- upon-Trent, 
your  lordship  came  to  my  house  with  concealed 
pistols  in  your  pockets;  pockets  tliat  were 
made  on  purpose  for  that  use  I  apprehend  ; 
and  that  you  likewise  had  a  snick-or-snee 
knife,  as  it  is  called ;  and  I  apprehended  my- 
self and  all  the  family  in  great  danger  at  that 
time ;  and  I  was  obliged  to  shut  the  doors 
against  you ;  upon  that  I  wrote  to  my  brother, 
captain  Washington  Shirley,  that  I  appre- 
hended you  to  be  a  lunatic,  and  would  join  with 
biro  in  taking  out  a  commission  against  you. 

Have  you  any  other  reason  to  believe  me  a 
lunatic  than  my  carrying  pistols  ? — Yes. 

Name  all  your  reasons.— Your  lordship  has 
frequently  wed  my  opinion  in  relation  to  your 


alTairs,  which  I  have  told  you  to  the  best  of  my 
capacity ;  but  you  was  always  so  unsteady  and 
jealous  of  me  and  your  friends,  when  we  were 
endeavouring  to  serve  you,  that  you  would 
never  venture  to  trust  us  in  ^ny  thing  in  which 
we  could  be  of  service  to  you.  1  have  likewise 
seen  you  in  several  strange  postures,  walking 
about  with  great  confusion  of  mind,  and  was 
oflen  very  ataent  for  a  considerable  time ;  i^h^n 
I  have  been  asking  vou  a  question,  I  could 
hardly  get  an  answer  from  you. 

Was  it  usual  for  me  to  go  armed  ?— I  believe 
for  four  years  past,  or  very  neari  yon  have 
hardly  ever  gone  without  concealed  pistols 
about  you. 

Did  1  use  to  go  armed  formerly  when  you 
knew  me?— I  never  knew  that  his  lordship 
went  armed,  till  he  came  to  my  house  at  Bur- 
ton-upon-Trent,  which  was  the  last  time  1  saw 
bim. 

Do  yon  know  any  thing  more?— I  have 
further  to  say,  that  my  father  made  a  settle- 
ment  in  1741,  which  you  subjected  yourself  to^ 
and  acquiesced  under  for  near  twenty  years  ; 
and  then  preferred  a  bill,  in  order  to  set  that 
settlement  aside ;  and,  contrary  to  the  opinion 
of  your  solicitor  and  counsel,  you  still  would 
insist  upon  doing  it,  and  obliged  me  to  put  in  an 
answer  for  myself  and  my  son. 

Do  you  know  of  my  being  subject  to  fiti  of 
violent  rage? — I  cannot  say  but  I  have. 

Did  you  ever  see  me  so  outrageous  as  not  to 

know  the  difference  between  good  and  evil? 

I  really  cannot  particularize  any  thing,  'tis  so 
long  ago ;  but  upon  occasions  I  have  seen  yoa 
extremely  passionate  and  warm  ;  and  so  much 
so,  that  1  believe  you  did  not  know  what  yoa 
did  sometimes. 

Do  yon  think  that  these  violent  passions  yoa 
speak  of,  arose  from  constitutional  defects  ?— I 
realhr  believe  so. 

If  you  have  any  thing  more  to  offer,  men- 
tion it  youraelf ;  I  have  no  more  Questions  to 
ask  you. — I  have  nothing  more  to  offer. 

Lord  Cadogan.  How  long  was  it  before 
this  accident,  that  you  wrote  to  captain  Wash- 
ington Shirley  about  taking  out  a  commission 
of  lunacy  agamst  my  lord  ^—Shirley.  It  is  up* 
words  or  two  years  ago  since  I  wrote  to  him. 

Doctor  John  Monroe  sworn. 
Examined  by  Earl  Ferrert, 

Did  you  know  the  late  earl  Ferrers  ? — I  did. 

Did  yon  know  him  in  any  and  what  dis- 
temper?—I  attended  him  as  a  physician  when 
he  was  under  the  unbappv  influence  of  lunacy. 

Have  you  heard  all  tne  evidence  that  has 
been  given  iu  this  cause,  on  the  charge  against 
earl  Ferrers,  on  both  sides  ? — I  have. 

You  are  desired  to  mention  what  are  the 
usual  symptoms  of  lunacy.— JJncommon  fury, 
not  caused  by  liquor,  but  very  frequently 
raised  by  it  f  many  others  there  are  which  tend 
to  violence  against  other  persons  or  against 
themselves :  1  do  not  know  a  stronger,  a  more 
constant,  or  a  more  unerring  symptom  of 
lunacy  than  jealousy^  or  soifpicioa  without 
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cause  or  ifrounds:  Ibere  are  miDy  others  too 
long  to  enumerate. 

Hiis  the  carrying  of  arras  been  ffeoerally  a 
circumstdnoe  ot  lunacy  ? — I  have  knuvrn  ii  to 
be  so,  but  not  eenerall^. 

Please  to  iotorm  their  lordships  whether  any, 
and  which  of  the  circumstfinces  which  have 
been  prjved  by  the  witnesses  are  symptoms  of 
lunacy — 

'  AU,  Gen,  My  lords,  if  the  noble  lord  means 
to  insist  upon  that  question,  I  object  to  it. 

X.  if.  S.  Lord  Ferrers,  do  you  desire  your 
counsel  to  be  heard  upon  that? — Earl  Ferrert, 
Ido. 

Earl  of  Hardwicke.  My  lords,  this  qaestion 
is  too  general,  tending  to  ask  the  doctor's  opi- 
nion upon  the  result  of  the  evidence,  and  is 
▼ery  rightly  objected  to  by  the  coaosel  for  the 
crown :  If  the  noble  lord  at  the  bar  will  divide 
the  question,  and  ask  whether  this  or  that  par- 
ticular fact  i^  a  symptom  of  lunacy,  I  dare  say 
they  wi)l  not  object  to  it. 

Att.  Gen.    My  lords,  I  shall  not. 

Earl  Ferrert,  My  lords,  1  submit  to  have 
it  go  on  in  the  way  recommended  by  lord 
Hardwicke. 

Earl  Ferrert,  Please  to  inform  their  lord- 
ships, whether  quarrelling  with  friends  without 
cause  is  a  symptom  of  lunacy? — Monroe, 
Very  frequently  one. 

Whether  being  uaturally  suspicious  is  a 
symptom  of  lunacy  P — Yes,  it  is  without  cause 
a  copstant  one. 

Whether  going  armed  where  there  is  no 
danger  is  a  symptom  of  lunacy? — ^That  must 
be  accordiog  to  the  circumstances. 

Whether  going  generally  armed  where  there 
is  no  apparent  danger  is  a  symptom  of  lunacy  ? 
*-I  should  think  it  was. 

Whether  spitting  in  the  looking-glass, 
clenching  the  6st,  and  making-  mouths,  is  a 
symptom  of  lunacy  ? — I  have  frequently  seen 
such  in  lunatic  persons. 

Whether  walking  in  the  room,  talking  to 
himself,  and  making  odd  gestures,  are  symp- 
toms of  lunacy  ?— Very  common  ones. 

Is  quarrelliog  without  cause  a  symptom  of 
lunacy  ?-^lt  is  a  very  frequent  attendant  upon 
such  unhappy  complaints,  and  they  are  gene- 
rally malicious. 

Whether  drinking  coffee  hot  out  of  the  spont 
of  the  pot  is  a  symptom  of  lunacy  ? — I  should 
think  it  one  in  the  present  case ;  it  is  not  a  ge- 
neral one. 

Whether  lunatics,  when  they  are  angered 
with  or  without  cause,  know  what  they  are 
doing?— Sometimes,  as  well  as  I  do  now. 

Is  it  common  to  havesuchadisonler  in  fami- 
lies in  the  blood? — Unfortunately  too  common. 

Whether  lunatics  in  their  intervals  are  con- 
scious of  their  being  lunatics?— They  are  con-  ■ 
scions  of  it ;  many,  both  in  and  out  of  their  in- 
» tervats  ;  very  few  thai  are  not. 

Whether  lunatics  are  apt  to  be  seized  with 
fits  of  rage  on  a  sudden  ? — Very  often. 

Without  any  appareut  cause  ?— Without  any 
apparent  cause. 


Is  there  any  other  way  of  discoreriof^  whe- 
ther a  roan  is  lunatic  or  not,  but  by  the  irregu- 
larity of  his  behaviour  or  his  pulse? — By  the 
irregularity  of  his  behaviour ;  1  know  of  no 
other  methbd ;  the  pulse  discovers  nothing  in 
general. 

A  Lord,  Please  to  inform  their  lordships, 
whether  a  person  under  an  immediate  visitation 
from  God  of  madness,  has  not  commonly  a 
fever  ? — Monroe.  Seldom  or  never,  unless  it 
may  be  at  the  first  attack  of  the  distemper,  or 
in  some  very  Tiolent  fit. 

Roger  Griffith  sworn. 

Examined  by  Earl  Ferrert, 

How  long  hare  yon  known  me? — ^Abonl 
twelve  months. 

Did  you  know  me  when  I  lived  at  Mnswell 
Hill  ?— Yes,  very  well. 

When  was  that? — It  was  about  twelve 
months  ago. 

At  that  time  was  I  generally  reputed  a  mad- 
man, or  a  man  in  his  senses  r— Generally  re- 
puted a  lunatic ;  some  said,  cracked  in  his  head. 

Earl  Ferrert:  Ay  lords,  I  desire  leave  to  call 
Mr.  Goostrey,  to  ask  him  a  queatton  I  forgot 
yesterday. 

Mr.  Goostrey  sworn  again. 

Earl  Ferrert,  Have  you  obsenred  me  re- 
markably jealous  and  suspicious,  and  for  what? 

Goostrey,  Very  remarkably  so  all  the  while 
I  had  the  honour  to  be  concerned  for  him,  and 
much  more  than  any  other  person.  In  the 
course  of  time  that  I  was  concerned  for  his 
lordship,  he  has  been  at  different  times 

L,  H.  S.    You  are  not  to  go  into  a  detail. 

Earl  Ferrert.  My  lords,  I  have  done  with 
my  evidence ;  but  it  is  impossible  for  me  to 
sum  up,  and  what  I  have  to  offer  to  your  lord- 
ships I  have  reduced  into  writing,  and  desire 
the  Clerk  may  read  it. 

X.  JET.  S,  Is  it  of  your  lordship's  own  writing? 

Earl  Ferrert.  My  k>rds,  the  attorney  got 
it  copied. 

Clerk  reads: 

My  lords ;  It  is  my  misfortune  to  be  accused 
of  a  crime  of  the  most  horrid  nature.  My  de- 
fence is,  in  general,  that  I  am  Not  Guilty  :  the 
fact  of  Homicide  is  proved  against  roe  by  wit- 
nesses, w^o,  for  aught  I  can  say  to  the  con- 
trary, speak  truly. 

But  if  I  know  myself  at  this  time,  I  can 
truly  affirm,  I  was  ever  incapable  of  it,  know- 
ingly :  if  I  have  done  and  said  what  has  been 
alleged,  I  must  have  been  deprived  of  my 
senses. 

I  have  been  driven  to  the  miserable  necessity 
of  proving  my  own  want  of  understandiug ; 
and  am  told,  the  law  will  not  allow  roe  the  as- 
sistance ot  counsel  in  this  case,  in  which,  of  all 
others,  I  should  think  it  most  wanted. 

The  more  I  stand  in  need  of  assistance,  the 
greater  reason  I  have  to  hope  for  it  from  yonr 
lordships. 

Witnesses  hare  been  called  to  prove  my  in* 
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iiiiiiy«-4o  prove  an  ntthappy  ^mrdw  of  laiiid, 
mid  whiob  1  am  griefed  tp  be  under  the  oe- 
CBivity  ofeK^omg* 

If  ibey  have  not  direotlypcoved  me  so  in- 
aaiie  as  not  to  know  the  difference  between  a 
■Mrtd  and  an  imiBonil  action,  tikey  bhive  at  leaif 
{vroved  that  I  was  liable  to  be  dnven  and  bur- 
tied  into  that  unhappy  condition  upon  very 
•light  oooarione. 

Your  lordihips  will  consider  whether  my 
pasiioni  n^,  madness  (or  whatever  it  may  be 
called)  was  the  effect  of  a  weak  or  distempered 
mind,  or  whether  it  arose  from  my  own  wicked- 
ness, or  inattention  to  my  duty. 

If  I  could  have  controuled  my  rage,  I  am 
answerable Yor  the  coosequenoes  of  it.  But  if 
I  oould  not,  and  if  it  was  the  mere  effect  of  a 
distempered  brain,  I  am  not  answerable  for  the 
consequences. 

My  lords,  J  mention  these  things  as  hints-— 
I  need  not,  indeed  I  cannot,  enlarge  upon  this 
subject:  your  lordships  will  consider  all  cir- 
cumstances, and  I  am  sure  you  will  jlo  me 
justioe. 

If  it  be  but  a  matter  of  doubt,  yoar  lordships 
will  run  the  hazard  of  doing  me  injustice,  if 
yon  find  me  guilty. 

My  lords.  If  ray  insanity  had  been  of  my 
own  seeking^  as  the  sudden  effect  of  drooken- 
nes9,  t  shoulil  be  without  excuse.  But  it  is 
proved,  by  the  witnesses  for  the  crown,  that  I 
was  not  in  liquor. 

Mr.  Kirkland,  who  drank  and  conversed 
with  me,  in  order  to  betrsy  me,  (Mr.  Attorney 
may  commend  bis  caution,  but  not  bis  honesty) 
represents  me  as  the  most  irrational  of  all  mad- 
men, at  the  time  of  my  doing  a  deed  which  I 
reflect  upon  with  the  utmost  abhorrence. 

The  Counsel  for  the  Crown  will  put  your 
lordships  in  mind  of  every  circumstsnoe  against 
me ;  I  inust  require  of  your  lordships'  justice, 
to  recollect  every  circumstance  on  the  other 
Mde. 

My  life  is  in  your  hands,  and  I  have  every 
thing  to  hope,  as  my  conscience  does  not  con- 
demn me  of  the  crime  I  stand  accused  of;  for 
I  had  no  preconceived  malice ;  and  was  hur- 
ried into  the  ^petration  of  this  fatal  deed  by 
tJbe  fury  of  a  disordered  imagination. 

To  think  of  this,  my  lortb,  is  an  affliction, 
which  can  be  aggravated  only  by  the  nepessity 
nf  making  it  my  defence. 

May  Ck>d  Almighty  diract  your  judgments, 
and  correct  my  own ! 

Earl  Ferrers.  My  lords,  I  will  mention  one 
circumstance,  which  I  did  apeak  of  yesterday ; 
it  was  said,  that  I  knew  of  a  lease  Johnson  bad, 
bat  it  has  never  been  proved ;  therefore,  I  ima- 
jgio9%  that  what  I  asserted,  that  I  did  not  know 
of  it,  must  be  admitted  as  truth. 

X.  H.  S.  Earl  Ferrers,  Hath  your  lordship 
my  thing  further  to  offer  ? 

£arl  Ferrers.    No. 

Sol.  Gen.    My  lords,  it  is  now  my  dotjr,  to 
lay  befbre  your  Inrdships  some  observations 
VOL,  XJX. 


npOD  the  evidence  offisred  both  for  the  king  and 
the  prisoner,  in  reply  to  the  defence  made 
against  the  charge. 

The  fact  of  killing  Mr.  Johnson  (the  person 
named  in  the  indictment,)  is  admitted  as  well 
as  proved.  The  noble  lord  at  the  bar  only 
denies  the  consequence ;  that  (he  fact  is  mur- 
der. For,  he  tells  your  lordships,  that,  upon 
considering  all  the  circumstances,  he  is  satis- 
fied, that  he  was  inca|iable,  kno^^ingly,  of 
doing  what  he  did  ;  and  therefore  insists  upon 
an  incapacity  and  insanity  of  mind  in  his  de- 
fence. 

My  lords,  it  is  certainly  true,  that  the  fact  is 
not  murder  without  malice ;  so  natural  jutftice 
says ;  so  the  law  says,  on  which  the  indict- 
ment is  framed :  and  malice  roast  depend,  in 
every  case,  upon  the  will  and  understanding  of 
the  party.  If  the  defence  is  founded  in  truth  ; 
as  the  noble  prisoner  at  the  bar  has  seen  the 
anxiety  of  your  lordships  to'  grive  it  all  due 
weight,  through  the  whole  course  of  his  trial ; 
so  now,  in  the  conclusion,  be  wiir  receive  frotn 
you,  as  bis  judges,  the  full  benefit  of  that  de- 
fence in  his  acquittal.  If  it  iif  not  founded  in 
truth,  I  am  persuaded,  that  no  other  considera- 
tion, respeoti^g  the  rank  and  quality  of  the 
noble  prisoner,  and  his  relation  to  your  lord- 
ships, will  torn  your  attention  from  tlie  evi- 
dence, nor  make  the  least  impression  upon  the 
firmness  of  your  j  ustice. 

Before  I  observe  upon  the  evidence,  I  will 
presume,  with  your  lordships'  indulgence,  to 
state  to  you  the  legal  notion  of  that  defence, 
which  has  been  urged  and  sttempted  in  oroof. 

Mv  lords,  the  law  of  England,  which  is 
wisely  adapted  to  punish  crimes  with  severity, 
for  the  protection  of  mankind,  and  tor  the 
honour  of  government,  provides,  at  the  same 
time,  with  the  greatest  equity,  for  the  im- 
becility and  imnerfeetions  of  human  nature. 
Therefore,  my  lord  chief  justice  Hale  (the 
weight  and  autboritjr  of  whose  writings  are 
known  to  your  lordships  and  to  the  whole  king- 
dom) explains  the  law  upon  this  subject,  at 
large,  with  his  usual  clearness  and  accuracy. 
It  is  in  his  first  volume  of  the  History  of  the 
Pleas  of  the  Crown,  H'ol.  SO,)  where  he  traces 
all  the  distinctions,  which  the  natore  of  this 
question  admits,  as  it  concerns  t^e  trial  of  cri- 
minsls  for  capiul  offences.  I  will  collect  the 
substance  of  what  he  says,  and  submit  it  to 
your  lordships,  as  founded  not  only  in  law  and 
practM^,  but  in  the  most  unerring  rules  of  rea- 
son and  justice. 

My  lords,  he  begins  with  observing,  that 
<<  There  is,  1st,  a  partial  insanity  of  mind,  and 
there  is,  2dty,  a  total  insanity.  1st,  partial  in- 
aanity  is,  either  in  respect  to  things,  when  they, 
who  are  competent  as  to  some  matters,  are  not 
so  as  to  others ;  or  else  it  is  partial  in  respect 
to  the  degree.  This  is  the  condition  of  many, 
especiaHy  of  melancholy  persons.  As  to  such, 
a  partial  msanity  will  not  excuse  them ;  for  (he 
says)  that  persons  who  are  felons  of  them- 
selves, and  other  felons,  are  under  a  degree  of 
it,  when  they  offend."    It  is  difficult  to  draw 
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the  line,  which  divides  peifeet  frodi  ptitiail  in* 
sanity ;  tnd  he  refers  it  to  the  discreiioo  of  the 
jud^e  and  jary,  who  moat  doly  weigh  antt 
consider  the  whole ;  **  lest  on  one  side,  there 
be  a  kind  of  inbanaanity  towarda  the  defecta  of 
buman  nature ;  or,  on  tne  other  side,  too  oaooh 
indulgfeoce  given  to  ^reat  crimes."  Then,  my 
lords,  he  speaka  of  the  general  rule,  which  he 
would  choose  to  lay  down,  as  the  best  measure 
of  his  own  judgment ;  and  it  is,  **  that  a  per- 
Bon,  who  has  ordinarily  as  great  a  share  of  un- 
derstanding, as  a  child  of  fourteen  years  of 
age,  is  such  a  person,  as  may  be  guilty  of  trea- 
800  or  felony.  2dly,  as  to  total  inaanity  or 
alienation  of  mind,  which  is  perfect  madness, 
this  (lord  Hale  agrees)  will  plainly  excuse  from 
the  guilt  of  felony  and  treason.*' 

But  he  distinguishes  under  the  head  of  total 
insanity,  between  «« that  species,  which  is  fixed 
and  permanent;  and  lunacy,  which  comes  by 
periods  or  fits." 

Of  this  latter  kind  he  exptessei  himself  thus : 
*'  Crimea  oommitted  by  lunatics,  in  such  their 
distempen,  are  under  the  same  judgment,  as 
those  committed  by  men  partially  insane.  The 
person,  who  is  atlaolutely  mad  for  a  dav,  kill- 
ing a  man  in  that  distemper,  is  equally  not 
guilty,  as  if  he  were  mad  without  iniermisaion. 
But  such  persons,  as  have  their  lucid  intervals, 
have  usually,  in  those  intenrals  at  least,  a  com- 
petent use  of  reason ;  and  crimes  committed 
bv  them  are  of  the  same  nature,  and  punish- 
able in  the  same  manner,  as  if  they  had  no 
such  defect." 

My  lords,  afterwards,  he  treats  of  that  in- 
sanity which  arises  from  drunkenness,  and  lays 
it  down,  that  *<  by  the  law  of  £ogland,  such  a 
person  shall  hare  no  privilege  from  this  volun- 
tary contracted  madness,  but  shall  have  the 
same  judgment,  as  if  he  were  in  bis  right 
senses"  ^unless  it  be  occasioned  by  medicine 
tittskiifiillv  administered,  or  poison  accidentally 
taken.)  Indeed,  if  by  such  practices  an  habi- 
tual, fixed  frenzy  be  caused,  it  puts  the  man 
in  the  like  condition,  with  respect  to  crimes, 
as  if  that  frenzy  were  at  first  involuntarily 
tontracted. 

My  lords,  the  resnlt  of  the  whole  reason- 
ing of  this  wise  judge  and  great  lawyer  (so  far 
as  it  is  immediately  relative  to  the  present  pur- 
pose) stands  thus.  If  there  be  a  total  perma- 
neot  want  of  reason,  it  will  acquit  the  prisoner. 
If  there  be  a  total  temporary  want  of  it,  when 
the  offence  was  committed,  it  will  acquit  the 
prisoner:  but  if  there  be  only  a  partial  degree 
of  insanity,  mixed  with  a  partial  degree  of 
reason;  not  a  full  and  complete  use  of  reason, 
but  (as  lord  Hale  carefully  and  emphatically 
expresses  himself)  a  comp^nt  use  of  it,  suf- 
ficient to  hsTe  restrained  those  passions,  which 
produced  the  crime  ;*  if  there  be  thought  and 

*  See  also  upon  this  subject  the  case  of 
Edward  Araold,  vol.  16,  p.  693,  and  particn- 
lariy  lord  Erakine's  most  sagacious  and  pro- 
found disquisitioo  into  the  subject  in  the  case  of 
Hadfield,  a.  d.  isOOt  in  this  CoUectHm,  there- 
in retbcredto. 
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design ;  a  faeul^to  diatingoisb  theoatoreof le- 
tioos ;  to  disceni  the  difierence  between  moitl 
good  and  evil ;  then,  upon  the  factof  tbeoficace 
proved,  the  judgment  of  the  law  masttakeplace. 

My  lords,  the  question  therefore  mint  be 
'  asked  ;  is  the  noble  prisoner  at  the  barto be 
aof^nitted  from  the  gudt  of  murder,  on  aocooBt 
of  msanity  P  It  is  not  pretended  to  be  a  ooo- 
stant  general  insanity.  Was  he  uader  the 
power  of  it,  at  the  time  of  the  offenoe  cooi- 
mitted  ?  Could  he,  did  he,  at  that  time,^ 
tinguish  between  good  and  evil  ? 

The  same  evidence,  which  establiihcs  tk 
fact,  proves,  at  the  same  time,  the  cspadtf 
and  intention  of  the  noble  prisoner.  Did  be 
weigh  the  motives?  Did  be  proceed  with ik- 
liberation  ?  Did  he  know  the  coasequeaceif 

My  lords,  he  weighed  the  motivei.  The 
two  witnesses,  who  speak  moat  strongly  lod 
materially  to  thia  part  of  the  cause,  ss  well  u 
to  every  other,  are,  Sarah  Johnson  tbedangfater 
of  the  deceased,  and  Mr.  KirUand  the  nr* 
geon. 

The  drcnmstanoes  proved  by  their  evidcaei 
shew,  that  the  malice  conceived,  on  thii  no* 
fortunate  occasion,  was  steady,  cool,  and  pre- 
meditated. Mr.  Johnson  had  acted,  for  onajf 
▼ears,  as  steward  to  collect  the  rents  of  nch 
lands  as  lord  Ferrers  had  in  possession ;  sad  In 
was  himself  tenant  of  one  of  the  fannt.  At 
the  time  of  passing  tbe  act  of  parKameot,  two 
years  ago,  relative  to  tbe  noble  lord's  e^ti 
and  afnurs,  Mr.  Johnson  stood  so  well  in  hii 
opinion  and  favour  as  to  be  reoommended  liy 
his  lordship  to  be  receiver,  for  the  varioos  Initif 
and  purposes  in  the  act.  SoiBethittg  pined  ci 
that  occasion,  which  disgusted  the  noUe  tord, 
and  made  him  jeakms,  that  Johnson  had  tika 
part  against  him.  From  that  moment,  be  ai- 
tertained  resentment  and  hatred  in  bb  best 
More  lately  still,  he  took  offence  against  Jolio- 
son,  as  to  a  contract  for  tbe  sale  of  coak  sjNn 
part  of  the  estate,  in  which  h'ls  lordship  tboogkt 
(as  he  seems  to  be  knowing  and  atteotive  in 
bis  private  business)  that  there  had  been  tone 
collusion,  to  impose  upon  him. 

My  lords,  the  first  instance  of  his  nfesl- 
ment  appeared  to  you  from  the  erideaoe  of 
Sarah  Johnson,  the  daughter:  that,  in  tbeN<>- 
vember  preceding  the  killing  of  her  faibtr, 
lord  Ferrers,  accompanied  by  Mr.  Clifford,  de- 
livered a  paper  to  Johnson,  the  body  of  wbicb 
was  voluntarily  admitted  bv  my  lord  to  be  of 
bis  own  hand- writing,  ft  was  a  >k^  |J 
Johnson  to  quit  the  Arm  which  be  rested,  asd 
Clifford  was  the  intended  successor.  Thti  step 
proceeded  from  resentment,  and  it  was  so  a- 
plained  afterwards  by  himself  to  KirklsBd,  vba 
he  aaid,  that  he  bad  hmg  wanted  to  drive  Jobs- 
son  out  of  the  farm,  and  nnaks  bin  '^^"^ 
jQhesbire,  from  whence  he  came.  My  !<^ 
it  is  very  plain,  that  the  nobis  kMrd  took  bif  r^ 


Earl  Ferrert.  Mr.  Solicitor,  you  mistake;  tin 
notice  was  given  a  twelvemonth  ago  last  j^ 
vember ;  if  was  not  given  in  tbe  last  November. 

Sol.GeH.  My  lords,  I  an  cxtraaely  obliged 


MS] 


Jor  Murdar. 


\o  tke  Doble  lord  at  the  bar»  for  setting  mo  right 
io  the  least  circamstaDoe ;  and  hope  that  he 
will  always  do  it»  whenever  I  mistake.  I  mean 
to  be  as  exact  as  I  am  able.  My  lords,  the 
▼iew  with  which  I  mention  the  notice  to  turn 
Johnson  out  of  the  farm,  is  this:  lord  Ferrers, 
in  order  to  shew  the  improbability  of  his  con- 
ceiWng  malice  aflrunst  Johnson,  has  relied  upon 
it.  that  he  was  alwsys  known  to  entertain  the 
greatest  regard  and  friendship  for  thst  un- 
fortnnate  man.  My  lords,  1  admit  the  friend- 
ship and  kindness  down  to  the  time  of  passing 
the  act  of  parliament :  and  I  said,  that  his 
lordship  had  recommended  Johnson  to  be  re- 
ceiTer.  But  soon  after  the  passing  of  that  act, 
he  certainly  changed  his  opinion.  It  is  suffi- 
cient, therefore,  Uiat  the  notice  to  quit  the 
farm  (which  was  the  first  strong  mark  of  his 
resentment  proved  in  evidence)  was  given  sub- 
aeouentto  the  proceedings  of  the  legislature. 
Whether  the  notice  was  given  last  November, 
or  in  the  year  preceding,  the  observation,  as 
applied  to  this  purpose,  remains  in  iu  full  force. 
M  V  lords,  I  was  saying,  that,  it  was  plain,  his 
lordship  mudually  wrought  himself  up  to  areso- 
Intion  of  destroy  ing  Mr.  Johnson.  The  dauf^hter, 
Sarah  Johnson,  proves,  that  his  lordship  de- 
clared, iu  her  hearing,  when  she  went  to  Stanton, 


Johnson  had  been  a  villain  ;  that  he  had  done 
things  not  right ;  that  his  lordship  fully  intend- 
ed to  shoot  Johnson  dead,  as  a  villain  who  de- 
served death';  and  that  it  was  premeditated. 
He  complained  farther  to  Klrkland,  that  John- 
son had  colluded  with  his  enemies  to  obtain  the 
act  of  parliament ;  but  added,  that  the  chief 
reason, -which  had  just  then  provoked  him, 
was,  the  cotatract  with  Mr.  Curzon,  in  relation 
to  the  profits  of  his  coals.  He  upbraided  John- 
son that  evening,  upon  his  death -bed,  in  like 
terms  of  reproach.  And  though  the  witness 
said,  that  his  lordship  might  then  be  raised  with 
liquor  in  some  degree,  yet  he  did  not  lose  his 
ottdcrstanding ;  and  the  manner  in  which  he 
spoke,  was  temperate. 

My  lords,  can  there  be  a  clearer  proof,  that 
the  noble  prisoner  weighed  the  motives  of  this 
action  P  Neither  these,  nor  any  other  motives, 
will  justify  it ;  but  the  evidence  shews,  that  his 
conduct  was  not  absurd,  but  rational  and  con- 
sistent. The  same  crime  has  been  committed 
in  all  ages,  upon  grounds  as  slight,  by  men 
who  never  thought  of  setting  up  the  defence  of 
Imiacy.  Motives  like  those  suggested,  might 
easily  and  naturally  work  upon  one,  the  course 
of  whose  life  (as  ezpUined  by  the  witnesses) 
betrays  so 'many  marks  ofnngovemed  pas- 
sion; though  the  same  motives  would  not 
have  inflam^  tenapers,  less  susceptible  of  vio- 
lence than^  his  own. 

My  lords,  he  proceeded  with  equal  delibera- 
tion to  commit  the  fact.  Tlie  attention,  thought, 
and  care,  with  which  he  acted,  arereflbarkable. 

It  appears,  that  he  had  appointed  a  particu- 
Iw  day  for  Mr.  Johnson  to  wjut  upon  him. 
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Friday  the  l&th  of  January  was  fijced  by  the 
order  of  lord  Ferrers ;  and  the  appointmeot 
was  made  some  days  beforehand.  Elizabeth 
Burgeland  has  fold  your  lor(lshi|M,  that  Mr. 
Johnson  was  expected  at  Stanton  in  the  fore-  - 
noon  of  that  verv  day.  Sarah  Johnson  tells 
your  lordships,  that  she  heard  her  father  de- 
clare, on  the  Sunday  preceding,  that  he  was  to 
attend  lord  Ferrers  on  Friday.  Kirkland  proves, 
that  the  noble  prisoner  himself  said  to  the  wit- 
ness at  Stanton,  that  upon  Johnson's  coming 
into  the  room,  they  bad  a  conversation  to* 
gether,  after  the  door  was  locked,  by  way  of 
warm  and  violent  expostulation  on  the  part  of 
my  lord  ;  and  that  he  tendered  a  paper  to  be 
signed  by  Johnson,  acknowledging  his  vil- 
lainy. Elizabeth  SaxOo  overhead  part  of 
what  was  said.  That  paper  roust  have  be^n 
the  result  of  thought  and  consideration,  proiNi- 
bly  prepared  before  Johnson  came.  Yous 
lordships  observed  with  some  emotion,  the  ac- 
count given  of  the  impatience  with  which  con- 
fessions of  villainy  were  expected,  and  almost 
extorted  afterwards,  from  the  dying  loan. 

My  lords,  when  the  wound  was  given,  the 
noble  lord  at  the  bar  told  Mr.  Klrkland,  that  hs 
was  cool  at  the  time  he  did  it :  that  he  took 
aim;  but  not  having  killed  Johnson,  he  in- 
tended to  shoot  again :  that,  however,  nature 
got  the  better  of  resolution,  when  he  observed 
the  pain  under  which  Johnson  languished.  It 
is  proved,  that  in  the  evening,  whilst  Kirkland 
and  lord  Ferrers  sat  together  in  the  still-room, 
his  lordship  declared,  that  be  did  not  intend  to 
shoot  Johnson  llead,  but  only  to  make  him 
smart  in  the  hip  and  side.  This  was  taken  no- 
tice of  by  the  noble  prisoner,  as  a  variation  ia 
Kirkland's  account  of  the  intention  with  which 
Johnson  was  shot,  inconsistent  with  what  the 
witness  had  said  before.  But  the  variation 
probably  arose  from  my  lord's  own  manner  of 
discoursing  during  that  evening.  The  observa- 
tion, therefore,  cannot  affect  the  credit  of  the 
witness ;  and  the  intention  declared,  of  killing 
or  wounding,  will  not  vary  the  construction  of 
law  upon  the  fact  committed.  Your  lordships 
heard  too,  what  lord  Ferrers  said  in  the  hearing 
of  l^irah  Johosou  ;  that  he  had  tried  the  pistol 
throuc^h  a  deal  board,  and  knew  it  to  be  good. 
He  said  thosame  thing  to  Kirkland,  expressing 
some  surprize  (as  the  witness  understood  it), 
that  the  ball  did  not  go  through  Johnson. 

All  these  circumstances  shew  the  delibera- 
tion with  which  the  noble  prisoner  proceeded. 

My  lords,  let  me  now  ask,  when  the  motives 
had  been  weighed,  and  the  fact  deliberately 
committed,  Did  he  know  the  consequences  P 

His  first  thought  was,  instantly  to  send  for 
the  assistance  of  a  sur|reon,and  to  enquire,  whe- 
ther Johnson  would  live  or  die.  The  daughter 
came  early  in  the  afWmoon.  He  said  to  her, 
that  he  was  afraid  of  being  prosecuted ;  add- 
ing, that  if  she  would  not  prosecutehim,  hs 
would  maintain  her,  and  her  family.  Does  not 
this  circumstance  prove,  that  he  readily  un- 
derstood the  consequences  ?  that  he  knew  him- 
self bonnd  to  answer  to  the  law  for  his  ofience  t 
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Wbeu  Kirkland  came,  his  lordship  tempted 
him  witb  fair  promises,  to  prevent  the  Deigb- 
boars  from  seizings  him.    He  told  Kirklaod, 
thai  a  large  bill  was  owing  to  him ;  and  my 
lord  said,  that  be  would  pay  part  of  it  then, 
itnd  the  rest  in  a  reasonable  lime.     In  talking 
orer  the  circumstances  (iirbich  he  recollected 
clearly  and  calmly),  he  added,  that  he  could 
jifstify  himself,  though,  upon  his  surrender  to 
your  lordships,  he  was  doubtful  whether  bia 
justification  would  be  approved.    From  what 
consciousness  in  his  own  mind  did  that  doubt 
arise  ?  He  expressed  bis  fears  during  the  whole 
erenin?,  that  he  should  be  seized.    He  was 
quieted  in  this  respect,  only  by  the  conversa- 
lion  of  Kirkland,  and  the  manner  of  his  beba- 
Tiour.    Upon  Kirkland's  coming  to  Stanton, 
my  lord  enquired  much  into  the  probability  of 
Johnson's  dying.    In  the  first  visit  which  my 
ford  and  the  surgeon  made  to  Johnson  that 
evening,  his  lordship  gave  material  instruc- 
fidns;  asked  sensible  and  pertinent  questions, 
particularly  a^  to  the  place  of  the  wound,  and 
the  effect  of  the  ball  lying  in  the  abdomen. 
'The  witness  thought  that  Mr.  Johnson  would 
die,  from  the  very  moment  of  his  first  visit; 
but  he  told  ]^our  lordships,  that  he  judged  it 
right  to  deceive  lord  Ferrers.    The  noble  pri- 
soner was  pleased  to  say,  that  the  caution  of 
the  witness  might  be  commended,  but  not  his 
honesty.    My  lords,    the  caution  proceeded 
from  honesty  :  he  was  unwilling  that  his  lord- 
ship should  escape.    This  was  due  to  civil  go* 
vernment,  to  justice,  and  humanity.    To  pre- 
vent lord  Ferrers  from  taking  alarm,  and  at- 
tempting to  escape,  Kirkland  flattered  him 
with  hopes  of  Johnson's  recovery,  durinj^  the 
whole  erening ;  and  his  lordship  was  told,  that 
if  the  people  should  endearour  to  seize  him, 
the  witness  would  persuade  them,  that  there 
was  no  occasion  for  it.    About  elcTcn  o'clock 
at  night,,  Mr.  Kirkland  went  up  again  to  John- 
son :    he  still  continued  to  amuse  lord  Ferrers 
with  hopes  of  Johnson's  recovery ;    and,  at 
-  -  taking  leave,  when  Kirkland  gave  him  assur- 
ances on  that  subject,  my  lord  said,  then  be 
might  go  to  bed  in  safety  ;    and  retired  to  bis 
dwn  chamber.     What  Jo  all  these  circum- 
stances speak,  but  a  correct  knowledge  of  the 
-  lact,  and  apprehension  of  all  its  consequences, 
either  as  they  concerned  Johnson,  or  himself? 
IVben  he  was  seized,  did  he  shew  marks  of  in- 
sanity  ?   He  resisted,  for  some  time ;   but  ap- 
peared, in  every  respect,  in  the  judgment  of  the 
witnesses,  to  be  of  sound  mind.    AAerwards, 
when  he  was  led  into  Kinsey's  house,  his  be- 
haviour was  decent ;    and   he  made  answer 
to  a  worthy  clergyman  in  the  commission  of 
the  peace,  who  visited  and  admonished  him, 
that  he  knew  bis  duty  as  well  as  any  justice  of 
the  peace. 

This  is  the  substance  of  the  erideoce,  which 
has  been  offered  for  the  king ;  and  it  pot  only 
proves  the  fact,  but  proves  it  to  be  murder. 

Jily  lortls,  what  is  the  cTideoce  produced  by 
the  noble  lord  to  weaken  the  force  of  it  ?  In 
ih^  first  pbo^y  there  is  none  which  applies  to 


Trftf*  of  Earl  Ferrers, 


[95S 


the  time  of  committing  the  fkct  His  sobriety 
is  admitted,  and  drunkenness  would  not  ex- 
cuse ;  atfd  even  sOpposing  it  had  appeared  to 
your  lordships,  that  the  noble  prisoner  was 
sometimes,  by  fits  and  starts,  under  a  d^eeojf 
lunacy  or  temporary  msanity  ;  yet  if  he  ifii 
of  sound  mind  at  that  hour,  he  is  a  person 
within  all  the  rules  and  distinction$  which  lord 
'Hale  explains.    But,  my  lordly  in  the  neit 

Eh&ce,  I  must  observe,  that  no  gen^revideDoe 
as  been  offered,  which  proves  his  lunacy  or 
insanity  at  any  time ;  for  his  own  witnenei 
h\\  in  their  endeavours'  to  shew  itf.  Tbil  ap- 
pears from  their  manner  of  exprcSKiacf  tbeai- 
sehree  in  their  original  (examination ;  bdt  still 
more  in  the  answers,  which  they  g^ve  to  the 
questions  asked  upon  the  cross-examiniitioo. 

The  two  first  witness^  called  were,.W[r.  Ben- 
nefoM,  and  Mr.  Goostrey.  Thev  describe 
the  insanity  of  the  noble  lord  at  the  bar  to  cos- 
sist  of  flights.  They  say,  that  he  would  swear ; 
would  talk  to  himself;  that  be  would  use 
strange  gestures ;  that  be  had  friends,  and  sat- 
pected  them ;  that  he  was  nf  a  positive  temf«ri 
and  difficult  to  be  dissuaded  from  any  opinion 
or  resolution  which  he  had  once  formed.  Bot 
Mr.  Bennefold,  upon  the  cross-exaitiinatioD, 
admitted,  that  he  never  knew  of  any  act  rf 
wildness  done  by  bis  lordship,  nor  of  any 
physician  sent  for,  to  take  care  of  brm  is  that 
respect.  He  said,  upou  the  whole,  that  be 
thought  lord  Ferrers  bad  better  partsand  uodc^ 
Btftnding  than  ordinary  men.  Mr.  Goostrey 
'told  your  lordships,  upon  the cross-exsnioa- 
tion,  that  he  had  done  business  several  yean 
for  lord  Ferrers ;  that  he  had  advised  sad  pre- 
pared deeds  for  his  lordship  to  execute ;  that 
he  had  assisted  in  suffering  a  recover?  to  bar 
the  entail  of  the  estate ;  and  admitted  bis  sense 
and  capacity  in  general,  but  inferred  intiiiity 
from  positiveness  of  temper  and  opioioo. 
However,  in  answer  to  a  question  propel  by 
one  of  your  lordships,  he  said,  that  he  thought 
lord  Ferrers  capablcof  distingnishittg  betvees 
moral  and  immoral  actions. 

Several  other  witnesses  ha?e  been  called  to- 
day. I  will  first  mention  Mr.  Clarcea.  He 
describes  similar  circumstances  with  m.  Beo- 
nefold  and  Mr.  Goostrey,  finom  which  beoM- 
lects  the  insanity  of  the  noble  prisoner.  He 
said,  that  he  had  observed  great  oddities  is  my 
lord,  during  his  minority,  but  no  defect  of  oo- 
derstauding.  He  oould  not  specify  narticulir 
instances ;  and  added,  that  his  lordship  wis 
jealous  and  suspicious :  but  the  witness  oevff 
saw  him  in  such  a  situation,  as  t>^^  ^^  ^ 
capable  of  distingubbing  between  good  aod 
evil,  and  not  to  know,  that  munler  tvu  a  great 
crime. 

My  lords,  this  account  of  the  state  of  tbs 
noble  prisoner's  mind  is  consistent,  not  only 
with  a  GODsiderable  degree  of  noderstaodisg, 
but  with  the  highest  degree  of  it.  If  the  law 
^ere  to  receive  such  excuses,  it  would  pot  ft 
sword  into  the  baud  of  every  savage  and  Iwt^ 
tious  man,  to  4i»turb  privste  life,  and'pubbP 
order. 
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My  Yordv,  there  was  tnotber  witneas  of  « 
difl^reot  snd  a  much  lower  aort  than  those 
whom  I  have  muned  \  f  mean  Elizabeth  Wil- 
liams. She  was  the  only  person  who  said,  that 
the  noble  earl  was  always  mad.  When  she 
came  to  explain  the  instances  from  which  she 
drew  that  conclnsion,  the  principal  one  insisted 
DpoA  was  ridicnfoas;  the  anger  which  he 
shewed  against  a  servant,  who  had  neglected 
to  take  care  of  m  favourite  mare,  mtnisted  to 
his  management.  This  was  a  madty  ao  n»- 
tural,  that  if  it  be  deemed  a  symptom  of  mad- 
ness, few  are  free  from  it ;  and  I  doubt  the  in- 
ference will  go  far  in  cases  of  common  fife. 

The  two  nett  witnesses,  whom  I  will  men- 
lion,  are  the  brothers  of  the  noble  eart.  My 
faird»>  f  own  I  felt  for  them,  ft  gave  me  pain 
io  see  tbena,  in  a  cause  which  foodies  a  bro- 
ther's nfe»  brought  to  the  bar  as  witnesses,  to 
mitigate  the  consequences  of  one  misfortnne, 
by  endeavouring  to  prove  another  of  the  most 
tender  and  affecting  nature ;  and  if  they  had 
spoke  stronger  to  matters  of  conjecture,  opi- 
nion, and  belief,  for  my  part,  I  could  easily 
have  excused  them. 

My  loi'ds,  they  both  spoke  with  caution,  and 
as  men  of  honour ;  but  one  of  tliem  was  the 
Only  tvitneas  of  weight,  who  expressed  a  belief, 
that,  at  particalar  Umes,  the  noble  lord  might 
not  be  able  to  distinguish  between  moral  good 
and  eril.  I  did  not  obeeiVe,  that  he  spoke  of  any 
i»  itaKce  within  his  own  recollection.    The  cir- 
cumstaoces,  from  which  these  gentlemen  in- 
ierred  tusanily,  were  for  the  most  part  of  the 
isme  kind  with  those  which  came  from  the 
mouths  of  the  other  witnesses.    They  did  not 
tfarry  the  marks  of  it  in  the  least  degree  be- 
yond that  evidence.    And  Mr.  Walter  Shirley 
admitted,  that  the  noble  lord  at  the  bar  had  long 
intervals  of  reason,    f  endeavour  to  repeat  the 
exaression,  and  1  think  it  was  so.    Mr.  Robert 
ShirltT  told  your  lordships,  that  he  bad  not 
seen  the  noble  prisoner  for  four  years  post; 
that  the  last  time  of  seeinglord  Ferrers  was, 
at  Burton  upon  Trent.     He  mentioned  the 
carrying  of  jiistols,  and  a  large  case-knife,  at 
that  time.     I  understood  him  to  sa^,  that  the 
noble  lord  generally  did  so;  the  witness  had 
seen  it  only  once ;  but  from  that  circumstance 
he  argued  insanity.    Your  lordships  will  judge, 
whether  this  practice  might  not  be  owing  to 
jealousy  and  violence  of  temper,  as  welt  as  to 
lunacy    and  madneas.     The  witness   added, 
that  he  had  written  formerly  to  his  brother  cap- 
tain Waabington  Skiriey^  about  taking  out  a 
eoromisaicm  of  lunacy  against  lord  Ferrers; 
hoi  I  eoal<l  not  find,  that  any  naeasores  were 
taken  in  onnsequcnee  ef  thai  Ofnnion  given  by 
the  witness,  nor  did  he  himself  ever  take  any 
stemi  tovrsmis  it,  nor  any  branch  of  his  fiimily. 
The  last  witness  called,  on  behalf  Cf  the 
noble  prisoner,  was  Doctor  Monro.    He  was 
brought  here  to  describe,  what  symptoms  he 
considers  as  marks  of  lunacy  or  insanity.   He 
said,   tbai  there  were  many ;   and  on  being 
asked  particularly,  as  to  the  several  symptoms 
sujrgealed  m  this  cause,  Doctor  Atonro  WM  led 
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to  speak  prineipally  of  three  marlni  of  lunacy. 
The  first  was  common  fury/ not  caused  by 
liquor,  hut  nme&  by  it.  Sorely  this  ciremn- 
etance  will  not  infer  insanity.  The  next  was, 
jealousy  and  susfvicion,  with  causeless  qoar'- 
relKng.  Do  not  many,  who  are  not  hmatics, 
suspect  or  quarrel  without  cause,  and  become 
dangerous  to  their  neiffhboors?  The  third  was^ 
carrviftorarms;  whieh(hesaid)tboivh  fees  usual, 
might  be  a  mark  of  hinacy.  And  it  is  equally 
true,  that  such  behaviour  may  prove,  in  manr 
cases,  a  bad  heart  and  a  vicious  mind,  as  Wen' 
as  lunacy.  My  lords,  the  general  ohservaiion, 
which  occurs  upon  Thttw  Monro's  evidence,'  is 
this;  that  be  did  not  describe  any  of  these 
thmgs,  as  absolute  marks  of  lunacy,  seas  to 
denote  every  man  a  hmatie,  who  was  subject  to 
them.  Indeed  he  could  net  have  said  it,  con- 
sbteatiy  with  comoaoa  sense  and  exparioooe. 

Thta  was  the  import  of  the  evidence  fi>r  th* 
noUe  prisoner.  No  wilnessss  woreoffesed,  on 
the  part  of  the  king,  in  reply  to  tliat  evidenor. 
And,  my  lords,  the  reason  why  they  were  net 
ofi^ied  was,  because  tli<B  counsel  who  attend 
your  lordships  for  the  king,  chuse  fty  submit  it 
to  your  opinions,  whether  the  evidence  pro- 
duced for  the  prisoner  does  not  tend  tn 
strengthen,  rather  than  weaken,  that  proof  of 
capacity,  which  arises  out  ef  all  the  cireum« 
staaces  urged,  in  support  of  the  charge?  Prom 
those  circumstances,  1  have  already  sbewo^ 
that  the  noble  prisoner  was  conscious  of  what 
he  did,  at  the  time  of  the  oflence  eommittsd  ; 
that  be  weighed  the  motives ;  that  he  acted 
with  deliberation ;  tlMt  he  knew  the 
qoeaces. 

I  will  onl^  take  notice  of  one  thing 
Your  lordships  have  attended  with  great  pa- 
tience, and  the  most  impartial  regard  to  justice^ 
to  all  the  evidence,  and  every  observation^ 
which  has  been  laid  before  you.  You  have 
seen  the  nolile  prisoner,  for  two  days  at  your 
bar  ^though  labouring  *  under  the  weight  of 
this  charge),  cross-examining  the  witnesses  for 
the  king,  and  examining  his  own  in  a  manner 
so  pertinent,  as  cannot  be  imputed  merely  to 
the  hints  and  advice  of  those  agents  and  coun- 
sel, with  which  you  have  indulged  him.  I  an& 
persuaded,  from  the  appearance  and  condoci 
of  the  noble  prisoner,  that  ^  the  fact  itself 
weuld  have  admitted  doubts,'  and  prebaMe  ar- 
gnmeats,.  to  repel  the  force  of  any  one  aalsrial 
circunmtance,  your  lordships  would  have  heani 
him  press  those  argumcntSy  with  aense  and  sa- 
gacity. 

But,  my  lords,  the  truth  is,  that  the  fact  tried 
this  day  stands  without  alleviation.  There  is 
not  a  colour  for  the  defence,  unless  it  arises 
from  the  enormity  of  the  crime,  aggravated 
by  the  manner  of  committing  it ;  an  old,  faith- 
ful servant  of  himself  and  his  family,  mur- 
dered in  cold  blood,  whilst  he  was  performing, 
by  express  orders,  an  act  of  dutiful  attendance 
upon  his  master;  murdered  in  the  most  deli- 
berate and  wilful  manner,  destructive  of  all 
confidence  in  human  society.  My  lords,  in 
some  sense,  erety  crime  proceeds  from  hi* 
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mudiy.  All  cnielty»  all  bratalitjr,  all  Kvenge, 
all  injusticei  is  insauity.  There  were  philoeo- 
phera,  in  aocieot  iiioea,  who  held  this  opioioo, 
as  a  strict  maxim  of  their  sect;  and,  my  lords, 
the  opinioD  is  right  in  philosophy,  but  dan- 
gerous in  judicature.  It  may  hate  a  useful 
and  a  noble  influence,  to  regulate  the  conduct 
of  men;  to  oontroul  their  impotent  passions  ; 
to  teach  them,  that  virtue  is  the  penection  of 
reason,  as  reason  itself  is  the  perfection  of 
human  nature;  but  not  to  extenuate  crimes, 
nor  to  excuse  those  punishments^  which  the 
Jaw  ady udges  to  be  ibeir  due. 

My  lords,  the  necessity  of  his  majesty's  jus- 
tice; the  necessity  of  public  example,  called 
for  this  prosecution ;  and  the  effect  of  the 
whole  evidence  is  submitted  to  the  weight  and 
wisdom  of  your  j  udgmentw^ 

Then  the  Lord  High  Steward  returned  back 
to  his  chair. 

Lord  High  Steward.  Lieutenant  of  the 
Tower,  take  my  lord  Ferrers  .from  the  bar. 
.(Which  was  done  accordingly.) 

Lord  Privy  Seal,  My  lords,  I  move  your 
lordships  to  adjourn  to  the  Chamber  of  Parlia- 
ment.—-Zorcff.  Ay,  ay. 

X.  H,  S,  This  House  is  adjourned  to  the 
Chamber  of  Parliament, 

The  Lords,  and  others,  returned  to  the 
Chamber  of  Pariiament,  in  the  same  order  they 
came  down :  and,  after  some  time,  the  House 
,  was  adjourned  again  into  Westminster-hall ; 
and  the  Peers  bein^  there  seated,  and  the  Lord 
High  Steward  in  his  chair,  and  the  House  re- 
sumed, the  Seijeant  at  Arms  made^^roclamation 
lor  silence  as  usual. 

£.  H.  S.  Your  lordships  hsTe  heard  the  evi- 
dence, and  every  thing  that  has  been  allegol 
on  both  sides ;  and  the  solemnity  of  your  pre- 
ceedings  re<^uires,  that  your  lordships'  opinions 
on  the  question,  of  guilty  or  not  guilty,  should 
be  delivered  severally,  in  the  absence  of  the  pri- 
soner, beginning  with  the  junior  baron ;  and 
^hat  the  prisoner  should  afterwards  be  ac- 
quainted with  the  result  of  those  opinions  by 
me.  Is  it  your  lordships'  pleasure  to  proceed 
now  to  give  your  opinions  on  the  question  of 
Gnilty,  or  Not  Guilty  f^Lords.  Ay,*ay. 

Then  the  Lord  High  Steward  stood  up  un- 
eof ered ;  and,  b^inning  with  the  youngest 
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George  lord  Lyttelton;  What  says  your 
lordship?  Is  Lawrence  earl  Ferrers  Guilty  of 
the  felony  and  murder  whereof  he  stands  in- 
dicted, or  Not  Guilty  ? 

Whereuoon  George  lord  Lyttelton  standing 
up  in  bis  place,  uncovered,  and  laying  his  right 
hand  upon  his  breast,  answered, 

Guthy,  upon  my  honour. 

In  the  like  manner,  the  several  lords  after- 
mentioned,  being  all  that  were  present,  an- 
swered w  followeth : 

Lordt. ^Harwich,    Mansfield,   Walpole, 

Bydfy  Terti  Ponsoaby,  Archer,  FeTersbamy 


Ravenswdrtb,  Anson,  Forteieae,  finioe» 
Sandys,  Edgcumbe,  Cliedworth,  Hontford' 
Talbot,  Monson,  King,  Ducie,  Cadogao,  Od' 
slow,  Bathurst,  Masbam,  Middleton,  Bojle, 
Delamere,  Berkeley  of  Straltoo,  Ward,Byroo, 
Clifton,  St.  John  of  Bletsoe,  WiUooghby  of 
Parham,  Wentworlh,  Willuughby  oTBioke, 
Delawarr,  Audiey,  Abergavenuy ;— Guilty  uj^ii 
my  honour. 

Viicaunit* — Folkestone,  Falmonib,  Botiog. 
b(oke  and  St.  John,  Weymouth,  Say  and  Sde; 
—Guilty  upon  my  honour. 

EtO'lt. — Ilchester,  Fauconberg,  Hardwicke, 
Cornwallis,  Guilford,  Hertford,  Harcourt, 
Egremon^  Northumberland,  Powis,  fiuck- 
inghamahire,  Gower,  Brooke,  Portsmouth^ 
Harrington,  Effingham,  Ashbumbam,  WaUe 
graye,  Pomfret,  Macclesfield,  Stanhope,  Cov- 

Kar,  Sussex,  Halifax,  Aylesford,  Tankenille, 
artmouth,  Strafford,  Oxford  and  Mortimer, 
Hyndford,  Marchmont,  Aberdeen,  Breadal- 
bane,  Loudoun,  Moray,  Mortoo,  CboliDou- 
deley,  Coventry,  Albemaile,  Rocbford,  Scar- 
borough,  Plymouth,  Holderuesse,  Litchfietd, 
Shaftobury,  Cardigan,  Essex,  Sandwich, 
Tbanet,  ninchelsea  and  Nottingham,  Peter- 
borough and  Monmouth,  Westmorland,  North- 
aoapton,  Lincoln,  Pembroke  and  Montgomery ; 
— Uuilty,  upon  my  honour. 

Marguii  of  R^ickingham.  Guilty,  opon  ny 
honour. 

Dtite.— Brid^ewatpr,  Chandos,  Mancbei* 
ter,  Newcastle,  ELiogston,  Ancaster  and  Kes- 
teven,  (great  chamberlain),  Argyll,  Marlbo- 
rough, Leeds,  Boltou,  Grafton,  Richmond, 
Cleveland  and  Southampton,  Devonsibire  (lord 
chamberlain),  Rutland,  (lord  steward)  Guilty, 
upon  my  honour. 

Earl  Temple,  (lord  privy  seal,)  Guilty,  npon 
my  honour. 

Then  the  Lord  High  Steward,  standisgan- 
coTered  at  the  chair,  laying  bis  hand  npoo  hit 
breasti  said; 

X.  H.  S.  My  lords,  I  am  of  opinion,  that 
Lawrence  earl  Ferrers  is  guilty  or  the  felooy 
and  murder  whereof  he  standls  indicted,  opfls 
my  honour. 

L,  H,  S.  Your  lordships  have  nnanimoiidy 
found,  that  Lawrence  eari  Ferrers  is  Gailty  « 
the  felony  and  murder  whereof  he  slanda  in- 
dicted :  is  it  your  lordships*  pleasure  that  he 
should  be  called  in  and  acquainted  tberewitk? 

I/frdu,  Ay,  ay. 

I'roclamation  waa  then  made  for  thelieote- 
nant  of  the  Tower  to  bring  the  prisoner  to  the 
bar,  which  was  done  in  the  same  order  sa  b^ 
fore ;  and  afterwards  proclamation  was  nsde 
for  silence,  w  usual. 

X.  If.  S.  Lawrence  earl  Ferrers,  the  Lonb 
have  considered  of  the  charge  of  felooy  «m 
murder  which  has  been  brought  a^o^  Jo°j 
they  have  likewise  considered  the  evidence,  aod 
every  thmg  which  your  lordship  hu  alledscd 


every  thing  which  your  lordship 

in  ^our  defonoe ;  and,  upon  the  whole  matter, 

thar  lordshipa  have  aoaaimouriy  foaiid»  tbit 
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you  are  Gailtj  of  the  felony  md  marder 
whereof  you  stand  indicted. 

L.  JBT.  S.  lieutenant  of  the  Tower,  take 
the jprisooer  from  the  bar. 

Ld.  Fr,  Seal.  My  lords,  I  rooTe  your  lord- 
shins  to  adjoom  to  the  Chamber  of  Parliament 

jL.  H.  si  Js  it  your  lordships'  plessure  to 
adjourn  to  the  Chamber  of  Parliament?— 
Lords.    Ay,  ay. 

£.  H.  S.  This  House  is  adjonmed  to  the 
Chamber  of  Parliament. 

Then  the  Lords  returned,  in  the  order  before 
mentioned,  to  the  Chamber  of  Parliament ;  and, 
tbe  House  being  there  resumed,  resolved  to 
proceed  further,  in  order  to  the  giving  Judg- 
ment against  the  said  earl  Ferrers,  to-morrow; 
and  that  the  said  earl  be  brought  to  the  bar  of 
the  House  in  Westminster- Hall,  for  that  pur- 
pose, to-morrow,  at  eleven  of  the  clock  iu  the 
forenooiL 


Tub  Tbikd  DaIf. 
Friday^  April  18lA« 

The  Lords,  and  others,  came  from  the 
Chamber  of  Parliament  into  Westminster-Hall, 
in  the  same  order  as  on  Wednesday  last; 
and  the  peers  were  there  seated,  and  tne  Lord 
High  Steward  in  his  chair. 

X.  H.  S.  My  lords,  the  House  is  resumed. 
*  Is  it  your  lordships'  pleasure  that  the  Juilges 
may  be  covered  ?—  Ldrdi.    Ay,  ay . 

Then  ^he  Serjeant  at  Ara»  made  procla- 
mation for  silence,  as  usual ;  and  afterwards 
the  folhiwing  proclamation. 

Seij.  at  Arm$.  Oyez,  Oyez,  Oyez !  Lieu- 
tenant of  the  Tower,  bring  forth  your  pri- 
soner, Lsiwrence  earl  Ferrers,  to  the  bar,  pur- 
suant to  tbe  order  of  the  House  of  Lords. 

The  deputy'govemor  of  the  Tower  brought 
the  prisoner  to  the  bar  in  the  like  form  as  be- 
fore ;  and  tlien  he  kneeled  down. 

X.  H.  S.    Your  lordship  may  rise. 

The  Serjeant  at  Arms  made  proclamation  for 
silence  as  usual. 

X.  E,  S,  Lawrence  earl  Ferrers,  when  you 
waa  last  at  this  bar,  1  acquainted  your  lord- 
ahip.  That,  upon  your  trial,  my  lords  your 
peers  had  unanimously  found  you  Guilty  of 
the  felony  and  murder  whereof  you  stand  in- 
dicted :  what  has  your  lordship  to  say,  why 
Judgment  of  death  should  not  pass  upon  you 
according  to  lawf 

Earl  Ferrers.  I  desire  that  the  Clerk  may 
repeat  what  I  say.— [Which  he  did]. 

My  lords,  I  must  acknowledge  mrself  in- 
finitely^ obliged  for  the  fair  and  candid  Trial  your 
lordships  have  indulged  me  with. 

I  am  extremely  sorry  that  I  have  troubled 
your  lordships  with  a  defence  that  I  was  always 
much  averse  to,  and  has  given  me  the  greatest 
uneasiness ;  but  was  prevailed  on  by  my  family 
to  attempt  it,  as  it  was  what  they  themselves 
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were  persuaded  of  the  truth  of;  and  had  pro« 
posed  to  prove  me  under  the  unhappy  circum* 
stances  that  have  been  ineffectually  repreented 
to  your  lordships. 

This  defence  has  put  me  off  firom  what  J 
proiiosed,  and  what  perhaps  might  have  takea 
off  the  malignity  of  the  accusation ;  but,  aa 
there  has  been  no  proof  made  to  your  lordships^ 
can  only  be  deemed  at  this  time  my  own  as^ 
sertion :  but  that  I  must  leave  to  your  lord- 
ships. ' 

oiy  lords,  I  have  been  informed  of  this  iiK 
tention  of  the  family  before  ;  and  your  lord- 
ships, I  hope,  will  be  so  good  to  consider,  tha 
agony  of  mmd  a  man  must  be  under,  when  hit 
liberty  and  property  are  both  attacked :  my  ' 
lords,  under  these  unhappy  circumstances, 
though  the  plea  I  have  attempted  was  not  euf- 
ficlent  to  acquit  me  to  your  lordships,  accord* 
ing  to  the  laws  of  this  country ;  yet  I  hofit 
your  lordships  will  think,  that  malice,  repre- 
sented by  the  counsel  for  the  crown,  eoulo  no! 
subsist;  as  I  was  so  unhappy  as  to  have  no 
person  present  at  the  time  of  the  fatal  accident, 
It  was  impossible  for  me  to  shew  your  lord- 
ships, that  I  was  not  at  that  instam  possessed 
of  my  reason. 

As  the  circumstances  of  my  case  are  fresh  in 
your  lordships'  memories,  1  hope  your  lord- 
ships will,  in  compassion  to  my  mfirmities,  be 
kind  enough  to  recommend  me  to  his  majestyls 
clemency* 

My  lords,  as  I  am  uncertain  whether  my 
unhappy  case  is  within  the  late  act  of  parlia- 
ment, if  Toor  lordships  should  be  of  opinion 
that  it  is,  I  humbly  hope  the  power  of  respiting 
the  execution  will  be  extended  in  my  favour, 
that  I  may  have  an  opportnnity  of  preparing 
myself  for  the  great  event,  and  that  my  friends 
may  be  permitted  to  hsTe  access  to  me. 

If  any  thing  I  have  oflfered  should  be  thought 
improper,  I  hope  your  lordships  will  impute  it 
to  the  great  distress  1  am  under  at  this  juncture. 

X.  H.  S.  Hasyour  lordship  any  thmg else 
to  offer  ?— Earl  iSrreri.  No.  ^ 

X.  H.  S.  Make  proclamation  for  silence 
whilst  judgment  is  giving. 

Serjeant  at  Arms.  Oyez,  Oyez,  Ovez !  Our 
sovereign  lord  the  king  doth  strictly  charge 
and  command  all  manner  of  persons  to  keep 
silence,  whilst  judgment  is  giving,  upon  pain  of 
imprisonment. 

Lord  High  Steward,  Lawrence  earl  Ferrers; 
His  majesty,  from  his  royal  and  equal  regard  to 
justice,  and  his  steady  attention  to  our  constitu- 
tion, (which  hath  endeared  him  in  a  wonderful 
manner  to  the  universal  duty  and  affection  of 
his  subjects)  hath  commanded  this  inquiry  to 
be  made,  upon  the  blood  of  a  very  ordinary- 
subject,  sgainst  your  lordsl^ip,  a  peer  of  this 
realm :  your  lordship  hath  been  arraigned  ; 
hath  pleaded,-  and  put  yourself  on  your  peers  ; 
and  they  (whose  judicature  is  founded  and  snb- 
sistsin  wisdom,  honour,  and  justice)  have  unani- 
>mously  found  your  lordship  goilty  of  the  felony 
and  murder  charged  in  the  indictment. 


95S]  SSGEOROEIL 

It  18  Bflnal,  my  lim!,  fW  courts  of  jwtiee,  ke- 
Ibre  ttiey  {troiioimce  tbe  dreadful  sentence  olr- 
dsioed  by  tbe  Uw,  to  e^Mo  lo  the  prisoner  the 
nature  of  the  crioie  of  whipb  he  is  convicted ; 
not  ID  order  to  aggravate  or  afflict,  but  to 
awaken  tbe  mind  lo  a  dae  attention  to,  andoon- 
aideration  of,  tbe  unbappj  sttuatton  into  .which 
lie  hath  bvonght  hinMeuT 

My  lord,  tbe  crime  of  wibich  your  lordship  is 
fbood  guilty,  murder,  is  incapable  of  i^ra«a- 
tion ;    and  it  is  impossible,  but  that,  during 


Tfia  2fEarl  Ferren, 


[960 


vour  lofidsbip's  long  confinement,  you  must 
laTe  reflected  upon  ity  represented  to  vour 
jnind  in  its  deepest  abades,  and  with  all  its 


train  of  dismal  and  detestable  consequences. 

As  yo«r  lordship  bath  reoeiied  oo  benefit,  so 
you  can  derif  a  no  consolation  fiwm  that  refuge 
you  aeemed  almost  ashamed  to  take,  under  a 
pretended  taaanity  ;  simse  it  bath  appeared  lo 
us  all|  Irom  your  ciosa-^wminalion  of  the 
Icing's  wiloesses,  that  von  leooUected  Abe  m«- 
DutastdveumstanceB  of  faels  and  conversations, 
lo  whwb  you  (Sad  the  witaeeses  only  could  be 
jsrivy,  wiUi  the  exactness  of  a  meosory  wame 
than  onttaariiy  aouad ;  it  is  therelote  as  unna- 
cessary  as  it  would  be  pakiful  to  me,  to  dwell 
longer  on  a  subject  so  black  and  dreadful. 

It  is  with  much-more  satialaotion,  that  :I  can 
jmaind  your  tordshtp,  that  though,  fi»m  tiie 
present  4ribaaal,  before  which  yi^u  now  stand, 
jrou  can  feceive  nothing  but  strict  and  equal 
justice ;  yet  yon  are  soon  to  appear  helore  an 
Jdmwhty  Judge,  whose  uofatboroable  wisdom 
is  auei  by  means  incomprebeasible  to  our 
narrow  capacities,  to  reconcile  justice  with 
mercy ;  l»iit  vour  kirdsUp'a  education  must 
bate  inliMrmen  yon,  and  you  %te  now  to  re- 
uember,  such  beneficence  is  only  to  be  obtained 
fry  deep  contritioD,aound,  unfeigned,  and  suh- 
atanJial  repentance. 

Confined  strictly,  as  your  lordship  must  be, 
lor  the  very  short  remauider  of  your  life,  ac- 
cording to  the  provision  of  the  late  act;  yet, 
from  the  wisdom  of  the  legislature,  which,  to 
prevent  as  much  as  possible  this  heinous  and 
horrid  offence  of  murder,  hath  added  infamy 
lo  death ;  you  will  be  still,  if  you  please,  inti- 
Ued  to  cooTorse  and  communicate  with  the 
ablest  divines  of  the  ProtesUnt  church,  to  whose 
pious  caM  and  consolation,  in  fervent  prayer 
and  devotion,  I  most  cordially  recommend 
your  lordship. 

Nothing  remains  for  me,  but  to  pronounce 
the  dreadful  sentence  of  tbe  law ;  and  the 
judgment  of  the  law  is,  -and  ibis  liigh  court 

*  That  yoa,  Lawrence  earl  Ferrers,  return 

*  to  the  prison  of  the  Tower,  from  whence  >ou 

*  came ;   from  thence  you  must  be  led  to  the 

*  pUce  of  cKecution,  on  Monday  next,  being 

*  the  iilst  dav  of  this  instant  April ;  and  when 

*  you  come  there,  yon  must  be  banged  by  tbe 

*  neck  till  you  are  dead,  and  yoor  body  must 

*  be  dissected  and  anatomised. 

*  And  Ood  Almighty  be  merciful  to  your 
•aoulP  ^ 

1 


£.  H.  5.  Lieutenadt  cf  the  Towar,  Take 
the  prisoner  from  the  bar. 

Which  being  done,  proclamation  was  made 
for  silence,  as  usual. 

X.  JSr.  S.  My  lords,  this  Trial  being  at  an 
end,  nothing  remains -to  be  done  here*  but  to 
determine  tbe  Commission.-^Lsrcft.  Ay,  ay. 

X.  H.  S.  Let  proclamation  be  made  for 
dissolving  the  Commission  of  High  Steward. 

Serjeant  at  Arim.  Oyez,  Oj^es,  OvcsB !  Our 
sovereign  lord  the  king  does  strictly  cnaige  aod 
command  all  manner  of  persons  here  present, 
and  that  have  here  attended,  to  depart  hence  in 
the  peace  of  God,  and  of  our  said  sovereign  lord 
the  king ;  for  his  grace  my  Lord  Hii^h  Steward 
of  Great  Britain  intends  now  to  dissolve  his 
Commission. 

Then  the  white  staff  beti^  deliverad  to  tbe 
Lord  High  Steward,  by  tbe  geotleomn  osber 
of  the  Black  Rod,  upon  his  knee,  his  grace 
•stood  up  uncovered ;  and  holding  the  staff  in 
both  his  hands,  broke  ir  in  two,  and  ilifclared 
the  ComroissMNi  to  be  dissolved ;  and  then 
leaving  the  chair,  came  down  to  the  .woolpack, 
and  said,  Is  it  your  lordships'  pleasure  to  ad- 
journ to  the  Chamber  of  Parliament? — JLordt. 
Ay,  ay.  • 

L.  If.  S.  This  House  is  adjonraed  to  tbe 
Chamber  of  Parliament. 

Tiien  the  Lords,  aad  others,  vetnraad  in  tbe 
same  order  they  came  down. 

And  tbe  prisoner  was  carried  hack  tn  tbe 
Tower  of  London. 


The  following  is  Foster's  Report  pf 
Lord  Ferrbrs's  Cask,  which 
having  been  inserted  in  the  pre- 
ceding £diti<m  is  here  retained. 

Tbb  House  of  Peers  unanimously  found 
earl  Ferrers  guilty  of  the  fetony  Mid  snoider 
whereof  be  stood  indicted ;  and  tbe  Eari  being 
brought  to  the  bar,  the  High  Steward  ac- 
quainted him  therewith ;  and  the  House  im- 
mediately adjourned  to  the  Chamber  of  Par- 
liament. And  having  put  the  following  Ques- 
tions to  the  Judges,  adjourned  to  Uie  nest 
day: 

Fir$t.  <  Whether  a  peer  indicted  of^felooy 
'  and  murder,  and  tried  and  convicted  thereof 

<  before  the  lords  in  parliament,  ought  to  re- 

*  ceive  judgment  for  tbe  same,  according  lo 

<  the  provisions  of  the  act  of  parliament  of  tbe 

*  25th  year  of  his  majesty's  reign,  intituled, 
^  An  Act  for  better  preventii^  the  koiTid  <eRnie 
•of  murder?'* 

Second,  *  Supposing  a  peer  so  indicted  aod 

<  convicted  ought  by  law  to  receive  sucJi  judg- 

<  meat  as  aforesaid,  and  the  day  appointed  1^ 


•  See   Leach's   Hawkins^'s   Pleas  of*  tbe 
Cmrni  books,  e.4^i  18,  aadcSl^  §  ih 
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*  tt^e  |u(dgmeQt  fof  (ex^cu^ion  should  lapse 
'  I>^bre  s.cidi  execution  doue,  whether  a  new 

*  tim^  may  be  {ippointetl  for  the  executioD,  aod 

*  by  whom?* 

.  Od  ilie  18th,  the  House  then  sittiag  in  the 
Chainber  ot'partiament,  the  Lord  Chief  Baroo,  in 
the  absence  of  the  Chief  Justice  of  the  Common 
fleas,  ddivered  in  writing  the  Opinion  of  the 
Jqdges,  wbiob  they  had  agreed  on,  and  re- 
duced into  form  that  mominsr. 

His  locdahip  added  many  wei^Jity  reasons  in 
«nppoft  of  the  opinion,  which  he  urged  with 
tgreat  stirength  and  propriety,  and  delivered 
with  a  becoming  dignity. 

To  the  First  Question. 

*  We  are  all  of  opinion,  that  a  peer  indicted 
3  9f  feMv  and  maraer^aod  tried  and  convicted 
,<  ibereof  befqre  the  lords  in  parliao^at,  ought 

*  to  receive  jpdgmftnt  for  tli^  aapae  f^qcordmg 

*  to  Uie  provisions  of  the  act  of  parliament 
>«  of  the  35Mi  year  of  Uis  ms^^e^ty's  reign,  in-. 

*  titu)<9J,  An  Act  for  hcl^r  .preveptipg  the  hqr- 

*  rid,ci:imcof  murder.' 

To  the  Second  Question. 

*  Spopo^iog  the  day  appointed  by  the  jodg- 

*  m^nt  iQr  execution  should  lapse  before  such 
c  execution  dpoe  (which  however  the  law  will 

*  not  presqme) ;   we  are  all  of  opinion  that  a 

<  new  time  may  be  appointed  for  the  execution, 

*  «ither  by  the  High  Court  of  Parliament  be- 

*  fore  which  8Ui:h  peer  should  be  attainted,  or 

<  ,hy  the  Court  of  Kinor's-bench,  the  parliament 

<  ppt  t(ien  sitting ;    the  record  of  the  attainder 

*  hein^  properly  removed  into  that  court.' 

The  reasons  tha  Judges  went  upon,  in  their 
Aps,wer  to  ttie  first  Question,  are,  1  presume, 
teo  obvieos  to  be  mentioned  at  large.  And  the 
House  resolved  aod  ordered,  that  jutlgment 
;9)]all  be  pronounced  in  Westininster-hall  pur- 
.Buant  to  the  late  act. 

The  reasons  upon  which  the  Judges  founded 
tlyeir  answer  to  the  second,  relating  to  the  fur- 
ther proceedings  of  the  House  after  the  High 
Steward's  Commission  dissolved,  which  is  usual- 
ly done  upon  pronouncing  judgment,  may  pos- 
mbly  require  some  further  discussion.  I  will 
therefore,  before  1  conclude,  mention  those 
which  .weighed  with  me,  and  I  believe  with 
.many  others  of  the  judges. 

The  House,  before  they  adjourped  to  the 
Conrt-room  in  Westminster- hall  for  profiounc- 
jog  jndgmeot,  resolved  and  ordered,  that  exe- 
cution be  respited  to  the  5th  day  of  May  fol- 
lowing. Upon  which  day  execution  was  done 
at  'tybum  pursuant  to  the  judgment,  and  the 
fffidy  delivered  at  ^argeons-ball  to  be  dissected 
4Uidao9tomi2ed. 

The  Writ  to  the  Sheriffs  for  Execution,  see 
-in  the  Account  of  fak;  Execution. 

REASONS)  ace. 

^vjBJ^  jNTQceedipg.  in  the.  ^onse  of  Peers, 
,»ctiogin  Us  j^udipiu  capSjcUy^  whath  tur  upon 
VOL.  2UX* 


writ  of  error,  impeachment,  or  indictment  re- 
moved thither  by  Certiorari,  is  in  judgment  of 
law  a  proceeding  befdre  the  king  iu  parliament. 
And  therefore  the  House,  in  all  those  cases, 
may  not  improperly  be  stiled.  The  Court  m 
our  Lord  the  King  in  Parliament. , 

This  Court  is  founded  upon  immemorial 
usage,  upon  the  law  aod  custom  of  parlia- 
ment, and  is  part  of  the  original  system  of  oyr 
constitution.^ 

*  Mr.  Barrington,  in  his  observations  on 
Magna  Charts,  having  noticed  the  agreement 
of  the  S9tb  chapter  with  a  Norman  charter 
nearly  contemporaneous;  proceeds,  '*  I  should 
therefore  conceive  that  the  trial  per  pares^  in 
the  39th  chapter  of  Magna  Charta,  was  meant 
chiefly  to  relate  to  the  trial  of  the  barons  by 
their  peers,  though  it  hath  fortunately  for  the 
liberties  of  this  country  been  expounded  to  ex- 
tend to  the  trial  of  all  persons  by  a  jury.  It 
seems  very  extraordinary,  that  we  have  not, 
after  this  S9th  article  of  Magna  Charta,  mofe 
frequent  accounts  in  the  early  part  of  the 
English  history  of  peers  being  tried,  either  by 
their  peers  or  a  jury.  The  earl  of  Gloucester 
was  executed  in  the  time  of  Edward  the  2od 
without  any  such  regular  trial ;  TBrady^  vol. 
3,  p.  160.]  as  were  also  the  lords  Hastings  and 
Uyvers  in  the  reig^i  of  Bichard  the  id.  [^CoU 
lier»s  Eccle.  ^istvol.  1,  p.  687].'*  .  And  in  a 
note  he  adds,  «<  Notwithstanding  this  2pih  ar- 
ticle of  Magna  Charta  was  chiefly  intended  to 
prevent  the"uodue  influence  of  ^he  crown  iu  the 
trial  of  a  pcei-,'  it  turned  out  afterwards  to  be  the 
great  cause  ot  their  qppression,  as  before  the 
statute  of  William  the  3d,  which  directs  all 
the  lords  to  be  summoned,  a  peer  of  England 
firas  the  only  subject  of  this  country  vvho  had 
not  a  lair  and  indiflerent  trial ;  it  seems  to  be 
a  very  extraordinary  construction  of  this  sta- 
tute, which  is  rather  insinuated,  than  contend- 
ed for  by  Mr.  Justice  Foster,  in  his  Treatise 
on  Treason,  that  the  spiritual  lords  need  not 
be  summoned  under  the  words  a//,  who  have  a 
right  to  sit f  and  vote  in  parliament,  which  I  ap- 
prehend to  have  meant  only  the  making  it 
unnecessary  to  summon  peers  who  were  mi- 
nors, or  professed  Papists."  In  observing  upoa 
the  "  Statutum  de  tinibus  levatis,"  27  Ed.  1, 
Mr.  Barrington  accounts  tor  the  canon  prohi- 
biting ecclesiastics  to  determine  in  cases  of. 
blood  by  a  conjecture,  «*  That  the  office  of  ,a 
criminal  judge  was  anciently  considered  aa 
partaking  of  the  nature  of  an  executioner,  and 
therefore  deemed  an  office  of  blood,  wbicii 
was  supposed  rather  to  fietract  from  that  re-  • 
verence  and  good  will  which  the  canons  of  ll|e 
church  endeavoured  to  procure  and  establLfli 
to  the  body  of  clergy." 

The  15th  Edw.  3,  stat.  1,  chap.  2,  reciting 
that  before  tjiat  time  the  peei-s  of  the  Eand 
have  been  arrested  and  imprisoned,  &c.  and 
some  put  to  death  without  judgment  of  their 
neecSi  enacts,  that  no  peer  of  the  land  shall 
he  broutrht  in  judgment  to  lose  his.  tenipo- 
ralties,  &c.  nor  to  ,be  anssted,  &c.  l)Ut  by 
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It  it  open  for  alt  t&e  purposes  of  jadicatore 
daring  toe  cootioiMmce  of  the  parlUmeot :  it 
openeth  ot  tbe  be^oning,  and  shuttetb  at  the 
end  of  every  session ;  just  as  tbe  court  of 
King's- beoch,  which  is  Ukewise  in  iodgment 
of  law  held  before  the  king  himself,  openeth 
and  shutteth  with  the  term. 

The  authority  of  this  Court,  or,  if  I  may  use 
.the  ezpressioo,  its  constant  activity  for  tbe  ends 
of  public  justice,  independent  of  any  special 
powers  derived  from  the  crown,  is  not  doubted 
m  the  case  of  writs  of  error  from  those  courts 
of  law  whence  error  lieth  in  parliament,  and  of 
impeachments  for  misdemeanors. 

It  was  formeriy  doubted,  whether  in  the  case 
of  an  inipeachment  for  treason,  and  in  the  case 
of  an  inoictment  agamst  a  peer  for  any  capital 
erime  removed  into  parliament  by  Certbrari, 
whether  in  these  cases  tbe  Court  can  proceed 
to  trial  and  judgment  without  an  High  Steward 
appointed  by  special  commisnou  from  the 
•rown. 

This  doubt  seemeth  to  hafe  arisen  from  the 
aot  distinguishing  between  m  proceeding  in  the 
court  of  the  High  Steward,  and  that  before  the 

award  of  the  sud  peers  in  the  pariiameot,  and 
if  oer  case  any  peer  willof  his  agreement  else^ 
where,  answer  or  be  judged  but  io  the  parlia- 
ment, the  same  shall  not  turn  m  prejudice  of 
the  other  peers,  nor  of  himself,  in  any  other 
case,  except  he  be  sheriff  or  former,  &c. 

The  statute  SOLh  Hen.  0,  chap.  9,  recites  a 
doubt,  whether  a  peeress  ww  to  be  entitled  to 
the  privilege  of  the  peerage,  under  the  words 
in  the  29tTi  chapter  of  Magna  Charta,  **  le- 
gale judicium  parium  soorum,"  declares. 
That  ^uch  ladies  so  indicted,  or  hereafter  to 
be  indicted  of  any  treason  or  felony  by  them 
done,  or  hereaAer  to  be  done,  whether  they  be 
married  or  sole,  that  they  thereof  shall  be 
brought  to  answer,  and  put  to  answer,  and 
judged  before  such  judges  aud  peers  of  the 
realm  aspeers  of  the  realm  should  be. 

And  Mr.  Barriogton  renaarks,  as  something 
eztraordinanr,  that  no  peeress  had  been  tried 
for  a  capital  offence,  which  must  have  settled 
the  doubt ;  he  adds,  '<  ft  seems  rather  extra- 
ordinary, that  the  peerage  (who,  like  other 
bodies  of  men,  are  generuly  very  tenacious  of 
their  privileges)  should  not  have  at  tliis  time 
insisted  upon  being  tried  for  a  misdemeanor  by 
their  peerSy  apd  not  by.a  common  jury,  as  the 
prejudices  of  such  a  jury  are  more  likely  to 
operate  in  a  misdemeanor  thsn  in  a  capital  of- 
^   fence.    Surely  tbe  words,  <  Nullus  liber  homo 

*  capiaiur^  aut  imprisonetur,  ant  aliquo  alio 

*  modo  destruatur,  nisi  per  legale  judicium  pa- 

*  rium  suorum,*  seem  to  have  been  anxiously 
inserted  to  include  every  kind  of  criminal  pro- 
secution. It  is  indeed  not  only  a  provision  in 
fiivoor  of  the  subiect,  by  one  or  the  chapters  of 
Magna  Charta,  bat  seems  to  have  been  like- 
wise the  law  of  every  part  of  Europe,  where 
the  feudal  policy  had  been  introduced."  In 
support  of  which  last  assertion  he  refers  to 
Thaumssieres  and  Beaunauoir. 


king  in  parliament  Tbe  name,  ttile,  and  title  of 
office,  is  the  same  in  both  cases ;  but  the  office, 
tbe  powers  and  pre-eminences  annexed  to  it, 
differ  very  widely ;  and  so  doth  tbe  constitution 
of  the  courts  where  the  offices  are  executed. 
The  identity  of  the  name  may  have  confounded 
our  ideas,  as  equivocal  words  often  do  if  the 
nature  of  things  is  not  attended  to ;  but  the  na- 
ture of  tbe  offices  nroperiy  stated,  will,  I  hops, 
remove  every  donol  on  these  points. 

In  the  court  of  the  High  Steward,  he  alone  is 
judge  in  all  points  of  law  and  practice;*  the 
peers  triers  are  oMfely  judges  or  fact,  and  are 
summoned  by  yirtue  of  a  precept  from  the 
High  Steward  to  appear  before  bira  on  the  day 
appointed  by  him  for  the  trial,  *  Ut  rei  veritss 
*  melius  sciri  potent.' 

The  High  Steward's  Commissbo,  after  re- 
cttiog  that  an  indictment  bath  been  found 
against  the  peer  by  the  grand  jury  of  the  projper 
county,  impowereth  him  to  send  for  tbe  mdid- 
ment,  to  conyene  the  prisoner  before  bun  st 
such  day  and  place  as  he  shall  appoint;  then 
and  there  to  bear  and  determine  the  matter  of 
such  indictment ;  to  cause  the  peers  triers,  <  lot 
'  *  et  tales  per  quos  rei  Veritas  melius  sciri  po- 
( terit,'  at  tbe  same  day  and  place  to  appear 
before  him :  '  veritote  queinde  compertft,'  ts 
proceed  to  judgment  according  to  the  law  and 
custom  of  EogUnd,  and  thereupon  to  award 
execution. -f 

By  this  It  is  plain,  that  tbe  sole  right  of  judi- 
cature is,  io  cases  of  this  kind.  Tested  in  the 
High  Steward  ;  tliat  it  resideth  solely  in  his 
person;  and  consequently  without  this  com- 
mission,  which  is  but  in  nature  of  a  cooimtssioo 
of  Oyer  and  Terminer,  no  one  step  can  be  takea 
in  order  to  a  trial.  And  thttt  when  bis  com- 
mission is  dissolved,  which  he  declareth  by 
breaking  his  sUiff,  the  Court  no  longer  ejdstetb. 

But  in  a  trial  of  a  peer  in  full  parliament,  or, 
to  speak  with  legal  precision,  before  the  king 
in  parliament,  for  a  capital  offence,  whether 
upon  impeachment  or  indictment,  the  case  is 
quite  otherwise.  Every  peer  present  at  tbe 
trial,  and  every  temporal  peer  bath  a  right  to 
be  present  in  every  part  of  the  proceeding, 
voteth  upon  every  question  of  law  and  fact; 
and  the  question  is  carried  by  the  major  vote; 
the  High  Steward  himself  voting  ixferely  as  s 
peer}  and  member  of  that  court,  iu  oommoii 

•  See  the  Case  of  lord  Delamere,  vol.  11, 
p.  509. 

f  See  lord  Clarendon's  Comtanission  as  High 
Steward;  and  the  writs  and  precepts  prepara- 
tory to  tbe  trial  in  lord  Moriey's  Coae  in  this 
Collection. 

t  Mr.  Barrington  (Obo.  on  34  Ed.  3)  is  of 
opinion  that  lord  Coke  was  mistaken  ^len  he 
asserted  that  the  Hi^  Steward  at  tbe  trial  of 
a  peer  must  necessarily  be  a  lord  of  parliament; 
and  be  says,  **  I  have  looked  into  the  autho- 
rities from  the  Year  Books,  cited  in  proof  of 
this  position,  which  by  no  means  warrant  what 
he  asserts,  at  least  in  the  extent  he  hath  ad- 
yancedit.    Asfor  th«  casein  lUen.  4,  there 
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with  the  rest  of  thf  peers,  Md  in  do  other  ri§^ht. 

It  bath  indeed  been  usual,  and  very  expe- 
dient it  is  in  point  of  order  and  regularity,  and 
for  tbe  solemnity  of  the  proceeding,  to  appoint 
an  officer  for  pretiding  during  the  time  of  the 
trial  and  until  judgment,  and  to  give  him  the 
stite  and  title  of  Steward  of  Eogland.  But  this 
maketh  no  sort  of  alteration  in  the  constitution 
cf  tbe  court.  It  is  tbe  same  court  founded  in 
immemorial  usage,  in  the  law  aud  custom  of 
parliament,  whether  such  appointment  be  made 
4>r  not. 

It  acteth  in  its  judicial  capacity  in  every  or- 
der made  touching[  the  time  and  place  of  the 
trial,  the  postponing  the  trial  mm  time  to 
time  upon  petition,  according  to  tbe  nature  and 
circumstances  of  the  case,  the  allowance  or 
non-allowance  of  counsel  to  the  prisoner,  sod 
other  matters  relative  to  the  trial  ;*  ad<1  aH  this 
before  an  High  Steward  hath  been  appointed. 
And  BO  Kttle  was  it  apprehended,  in  some  cases 
which  I  shall  mention  presently,  that  the  ex- 
istence of  tbe  Court  depended  on  the  appoint- 
ment pf  an  High  Steward,  that  the  Court  itself 
directed  in  what  manner  and  by  what  form  of 
words  be  should  be  appointed.  It  bath  like- 
wise received  and  recoitled  the  prisoner's  con- 
fession, which  amounteth  to  a  conviction,  before 
the  appointment  of  an  High  Steward,  and  bath 
allowd  to  prisoners  tbe  ^oefit  of  acts  of  ge- 
neral pardon  where  they  appeared  intituled  to 
it,  as  well  without  the  appomtment  of  an  High 
Steward,  as  after  his  commission  dissolved. 

And  when,  in  tbe  case  of  Impeaohments, 
tbe  Commons  have  sometimes,  at  conferences 
between  the  Houses,  attempted  to  interpose  in 
matters  preparatory  to  the  trial,  the  general 
answer  hath  been,  <*  This  is  a  point  of  Judi- 
cature upon  which  tbe  Lords  will  not  confer, 
they  impose  silence  upon  themselves,"  or  to  that 
effect.  I  need  not  here  cite  instances  \  every 
man  who  bath  consulted  the  Journals  of  either 
fiodse  bath  met  with  many  of  them. 

I  will  now  cite  a  few  cases  applicable,  in  mv 
opinion,  to  tbe  present  question.  And  J  shall 
confine  myself  to  such*  as  have  happened  since 
the  Restoration.    Because  in  questions  of  this 

is  not  a  word  in  it  which  proves  the  necessity 
of  this  great  officer's  being  a  lord  of  parlia- 
ment; and  as  for  the  second  authority,  tiz. 
IS  Hen.  8,  the  words  used  in  the  Year  Book 
are  these :  *  Nota  quand  un  seigneur  de  parle- 
'  ment  serra  arrain  de  treason,  on  felony,  le 
*  nj  per  ses  lettres  patentee  fera  nn  grand  et 
^  sage  seigneur  d'estre  le  grand  seueschal  d'An- 
^gleterre;'  which  certainly  imports  nothing 
fmlher  than  that  be  shall  be  a  man  of  conse- 
quence.'* Apd  he  notices  the  distinction  be- 
tween *  seigneur,'  and  *  seignenr  de  parlement.' 
For  more  concerning  tbe  trial  of  peers,  see 
lord  Coke's  Sd  Inst.  pp.  49  et  uq^  Sd  Inst, 
pp.  S7  et  uq, ;  and  lord  Bacon's  Works,  vol. 
3,  p.  498,  4to  edit,  of  1798. 

*  See  the  orders  previons  to  the  trial  in  tbe 
Cases  of  k>rd  Riknamock,  lord  Lofat,  and 
Mijr  jotbcr  modem  casep. 


kind,  modem  cases,  settled  with  deliberation, 
and  upon  view  of  former  precedents,  give  more 
light  and  satisfaction,  than  the  deepest  search 
into  antiquity  can  afToril,  Aud  also  because  the 
prerogatives  of  the  crown,  the  privileges  of  par- 
liament, and  tbe  rights  of  the  subjects  in  ge» 
neral,  appear  to  me  to  have  been  more  studied 
and  better  understood  at,  and  for  some  years 
before  that  period,  than  in  former  ages. 

In  the  case  of  tbe  earl  of  Danby  and  the 
Popish  lords  then  under  impeachments,  (Lords' 
Journal)  the  Lords  on  the  6th  of  May,  1679, 
appointed  time  and  place  for  hearing  the  earl 
of  Danby  by  bis  counsel  upon  the  validity  of 
bis  plea  of  pardon,  and  for  tbe  trials  of  the 
other  lords;  and  voted  an  address  to  bis  ma- 
jesty, praying  that  he  would  be  pleased  to  ap* 
point  an  Hi^h  Steward  for  those  purposes. 

These  votes  were  on  the  next  day  oommo- 
nicated  to  the  Commons  by  message  in  the 
usual  manner. 

On  the  8th,  at  a  conference  between  tbe 
Houses  upon  tbe  subject  matter  of  that  mes- 
sage, the  Commons  express  themselves  to  the 
following  effect :  **  They  cannot  apprehend 
what  should  induce  your  lordships  to  address 
his  majesty  for  an  High  Steward  ror  determin- 
ing tbe  validity  of  tbe  pardon  which  hath  been 
pleaded  by  the  earl  of  Danby,  as  also  for  tbe 
trial  of  tbe  other  five  lords,  because  thev  con- 
ceive the  constituting  an  High  Steward  is  not 
necessary,  but  that  judgment  may  be  given  in 
parliament  upon  impeachment  without  an  High 
Steward."  And  concluded  with  a  proposttion» 
that  for  avoiding  any  interruption  or  delay,  a 
committee  of  both  Houses  might  be  nQmtnated 
to  consider  of  the  most  proper  ways  and  me- 
thods of  proceeding. 

This  proposition  the  House  of  Peers,  after  a 
long  debate,  rejected.— Disaentieotibus,  Finch* 
chancellor,  and  many  other  lords. 

However,  on  the  11th,  the  Commons' propo- 
sition of  tbe  8th  was  upon  a  second  debate 
agreed  to,  and  the  lord  chancellor,  lord  presi- 
dent, and  ten  other  lords  were  named  oif  the 
committee,  to  meet  and  confer  with  a  commit- 
tee of  the  Commons. 

The  next  day  the  Lord  President  reported, 
that  the  committees  of  both  Houses  met  that 
morning,  and  made  an  entrance  into  the  busi- 
ness referred  to  them.  That  the  Commons 
desired  to  see  the  commissions  that  are  pre- 
pared for  an  High  Steward  at  these  trials,  and 
also  the  commissions  in  tbe  lord  Pembroke's,f 
and  the  lord  Morley'st  Cases. 

That  to  this  the  lords'  committees  said, 
<*  Tbe  High  Steward  is  but  speaker  pro  tempore, 
and  giveth  his  vote  as  well  as  the  other  lords. 
This  changeth  not  the  nature  of  the  Court. 
Aud  the  lords  declared  they  have  power  enough 
to  proceed  to  trial,  though  the  king  should  not 
name  an  High  Steward.  § 

*  Afterwards  eari  of  Nottingham. 

f  See  bis  Case,  vol.  6,  p.  1909. 

t  See  his  Case,  vol.  6,  p.  769. 

I  la  the  Commons'  Jotnrnal  ef  the  15lh  of 
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"  That  tbis  seemed  to  be  a  satisfaction  to  tlie 
CominoDS,  provided  it  was  entered  in  the  Lords* 
Journal,  wbich  are  records." 

Accordingly  on  the  same  day)  ^'  It  is  de- 
clared and  ordered  by  the  Lords  spiritual  and 
temporal  in  narliament  assembled^  that  ibe 
o6ice  of  an  High  Steward  upon  trials  of  peers 
upon  impeachments,  is  not  necessary  to  the 
House  of  Peers ;  but  that  the  Lords  mav  pro- 
ceed in  such  trials  if  an  High  Steward  be  not 
appointed  according  to  their  humble  desire."* 

Oii.tbe  iSth  the  Lord  President  reported, 
that  the  committees  of  both  Bouses  had  met 
that  morning,  and  discoursed  in  the  first  place 
oh  the  matter  of  a  Lord  High  Steward,  ana  bad 
perused  former  commissions  for  the  office  of 
iiigb  Steward.  And  then  putting  the  House  in 
mind  of  the  order  and  resplution  of  the  preced- 
ing day,  proposed  from  the  committees,  that  a 
new  commission  might  issiie,  so  as  the  words  in 
the  commission  may  be  thus  changed,  viz.  in- 
stead of,  <<  Ac  pro  eo  c^ubd  officiuni  ^neschalli 
Anglifle  (cujus  prsesentia  in  hac  parte  requiritur) 
.  ut  accepimus  jam  vacat,"  may  be  inserted,  '*  Ac 
pro  eo  qu{>d  proceres  et  magnates  in  pariiamento 
nostrb.  assemblati  nobis  humiliter  supplicave- 
nint  ut  Seneschallum  Anglise  pro  hac  vice  con- 
fltituere  dignaremur;''  to  which  the  House 
•greed.f 

.  It  niust  be  adoiitted,  that  precedents  drawn 
from  times  of  ferment  and  jealousy,  as  these 
^erie,  Ipse  much  of  their  weight ;  since  passion 
and  party-prejudice  geperally  mingle  in  the 
contest,  yet  let  it  6e  remembered,  that  these 
lu-e  resolutions  in  which  l^th  Houses  concur- 
red, and  ip  wbich  the  rights  of  both  were 
Ihooght  to  be  very  nearly  concerned ;  the 
Commons'  rigfat  of  impeaching  with  effect,  and 
the  whole  judicature  of  the  Lords  in  capital 
cases.  For  if  the  appointment  of  an  High 
steward  was  admitted  to  be  of  absolute  neces- 
sity,  (however  necessary  it  may  be  for  the  re- 

May  it  standeUi  thus  :  Their  lordsihips  further 
declared  to  the,  committee,  that  a  Lord  High 
Steward  was  made  hac  vice  only.  That  not- 
withstanding tlie  making  of  a  liOrd  High  Stew- 
ard th^  Court  remaiaed^the  same,  and  was  not 
thereby  altered,  but  still  remained  the  court  of 
peers  in  parliament.  That  the  L^ord  High  Stew- 
ard was  but  as  9.  speaker  or  chairman,  for  the 
more  orderly  proceeding  at  tlie  trials. 

*  This  Resolution  my  Lord  Chief  Baron  re- 
ferred to  and  'cited  m  bis  argument  upon  the 
second  Question  proposed  to  the  Judges,  which* 
i^  before  stated. 

.f  Thus  fubendopent  arose  from  an  exception 
taken  (0  the  commission  by  tlie  committee  for 
the  Comoipns,  which  as  it  then  stood  did  in 
their  opinion  imply  that  the  constituting  a  Lord 
Jlit^h  Steward  was  necessary'.  WhereujiOn  it 
was  agreed  by  the  whole  committee  of  Lords 
and  Coipipofis,  that  th<B  commission  should  be 
recalled,  and  a  new  commission  according  to 
the  said  amendment  issue,  to  bear  date  after 
the  order  and  resolution  of  the  IStb.  CoW 
IPODS'  Jounial  of  the  ibth  of  May.    Poster. 


polarity  and  solemnit3r.  of  the  procee^inz  dar- 
ing the  trial  and  until  judgment,  wkicli  1  d« 
not  dispute)  every  impeacnaient  may,  for  a 
reason  too  obvious  to  be  mebiionM,  beren^eried 
ineffectual ;  and  the  Judicature  of  the  Lords,  in 
all  capital  cases,  nugatory. 

It  was  from  a  jealousy  of  ibis  kind,  not  at 
that  juncture  altogether  grooddless,  and  to 
guard  against  everv  thing  from  whence  the 
necessity  of  an  High  Stewa'rd  in  the  case  of  an 
impeacbment  might  be  inferred,  that  <tie  Com* 
mons  proposed,  and  the  Lords  readily  agreedt 
to  the  ameiiilment  In  the  Steward's  commissiooi 
which  I  have  alreadv  stated.  And  it  ba&,  1 
confess,  great  weight  With  me,  that  thit 
amendment,  which  was  at  the  simie  itine  di« 
reeled  in  the  case4  of  the  6ve  Popisb  tords 
wheu  oomratssions  should  pass  for  their  iriaisi 
hath  iaken  place  in  every  commiasion  iipoo 
impeach iiients   for  tireason  aiiice  that  time.* 

And  I  cauriot  help  remarking,  thai  in  the 
case  of  lord  Lbvat,  when  neither  the  beat  of 
the  times,  nor  the  jealbiisy  of  parttes  bad  anv 
share  in  the  proceeding,,  the  Ifouse  orderea| 
'*  That  the  commissioii  for  appointiiig  a  Lord 
High  Steward  shall  be  in  the  like  forOn  as  that 
for  the  trial  of  the  lord  viscount  Stafford,  as 
entered  in  the  Journal  of  this  House  on  the 
30th  of  November,  I68O,  except  that  the  saine 
shall  be  in  the  Ciiglish  languag[e.*'f 

I  will  make  a  short  observation  ofa  this 
matter. 

The  order  in  tl^e  Idth  of  May,  1670,  for 
varying  the  form  of  the  commission,  was,  as 
appeareth  by  the  Journal,  plainly  made  in  cofi* 
sequence  of  the  re^lution  of  the  I2ih,  and  was 
founded  on  it ;  and  consequently  the  constant, 
unvarying  practice  wiih  regard  to  the  new 
form,  goeth  in  my  opinion  a  great  way  towards 
shewing  that  in  the  sense  of  all  succeeding 
times  that  resolution  Was  iiot  the  reautt  of  fac- 
tion or  a  hlameable  jealousy,  but  was  founded 
in  sound  reason  and  true  policy. 

It  may  be  objected,  that  the  resolution  of 
the  12th  of  Ma>,  167  D,  goeth  no  farther  thia 
to  a  proceeding  upon  impeachment. 

The  letter  of  the  resoluUod,  it  is  admiUed, 
goeth  no  further,  but  this  is  easily  accoontef 
tor.  A  proceeding  by  impeachment  was  the 
subject  matter  of  the  conference,  and  the  Com- 
mons had  no  pretence  to  intajiose  in  any  ether. 
But  w  hat  say  the  Lords?  « *  The  High  StewaH 
is  but  as  a  speaker  or  chairman  pro  tanpore,  for 
the  more  orderly  proceetling  at  the  trials ;  the 
appointiuent  of  nim  doth  not  alter  the  batoie 
of  the  Court,  which  still  remaineth  the  Court 
6f  the  Peers  ih  Parliament."  iProoi  thctte  pre- 
mises they  draw  the  conclusion  I  have  men- 
tioned.    Are  not  these  premises  equally^  trite 


*  See  the  coid missions  io  the  cases  of  the 
ear)  of  Oxford,  vol.  15,  p.  1046,' earl  of  Der- 
went water  and  others,  vol.  15,  p.  761,  lord 
Wintan,  vol.  15,  p.  *ao5,  and  lord  Lovai^  vol. 
18.  p.  530. 

f  See  the  ^roceedinffs  printed  by  oraer  of 
the  House  of  Lorda. '  (Fdi.  4)  1746.) 
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m  Ae  case  of  a  prdeec!i|ing  upon  ludictilieDtf 
They  uotfoubtedfy  are. 

It  must  likewise  be  admitted,  that  in  the  pro- 
ceediiH?  upon  indictment,  the  High  Steward's 
commisdiod  bath  hever  varied  from  the  antieot 
Ibrni  in  sued  cases ;  the  words  objected  to  by 
(be  Commons,  *<  Ac  pro  eo  quod  oflScium  Se- 
DeschaHi  Anglise  (cujus  prsesentia  in  bac  part6 
re^uirhur)  ut  accepimus  jam  yacat/'  are  still 
retained.  But  this  proveili  ho  more  than  that 
(be  great  Seil  having  no  authority  to  ?ary  in 
point  of  form,  bath  from  time  to  time  very 
prudently  followed  antient  nrecedehts. 

I  bave  already  stated  toe  substance  of  the 
commiseitib  in  a  proceeding  in  the  Court  of  the 
High  Steward.  I  will^i^w  jitate  the  substance 
of  ttiat  in  a  proceeding  m  the  Court  of  the  Peers 
10  Parliament.  And  shall  make  use  of  that  in 
the  ease  of  the  earl  of  Kilmarnock  and  others, 
as  being  the  latest,  and  in  point  of  form  agree- 
ing with  the  former  precedents. 

The  commission,  after  reciting  that  William 
earl  of  Kilmarnock,  &c.  stands  mdicted  before 
commissioners  of  gaol-delivery  in  the  county 
of  Surry,  for  high  treason,  m  lev'viog  war 
against  the  kih£[ :  and  that  the  king  mtendeth, 
(bat  the  said  William  earl  of  Kilmarnock,  &e. 
ahall  be  heard,  examined,  sentenced,  and  ad- 
judged before  himself  in  this  present  parliam6ilt 
touching  the  said  treason ;  and  for  that  the  of- 
fice of  Steward  of  Great- Britain  (whose  pre- 
eenise  is  jequir^  opon  tbis  occasion)  is  now 
vacant  as  we  are  informed,  appointeth  the  then 
lord  chincellor  Steward  of  Great- Britain,  to 
b«ir,  execute,  and  exercise  (for  this  time)  the 
aaid  office,  with  all  things  due  and  belonging 
to  itie  same  office  in  that  behalf. 

What  therefore  are  the  things  due  and  be- 
longing to  the  office  in  a  case  of  this  kind? 
Not,  as  in  the  Court  of  the  High  Steward,  a 
right  of  judicature.  For  the  commission  itself 
diup|>oseth  that  right  to  reside  in  a  court  then 
ftubsisiiDg  before  the  king  and  parliament.  The 
parties  are  to  be  there  heard,  sentenced,  and 
adjudged.  What  share  in  the  proceeding  dotb 
Uie  Bigh-Steward  then  Uke?  6y  the  practice 
and  usage  of  the  court  of  the  peers  in  parlia- 
Bsent,  he  givejth  his  vote  as  a  member  tnereof 
with  the  rest  of  the  peers  ;  but  for  the  sake  of 
T^ularity  and  order  he  preaidetb  during  the 
trial,  and  until  judgment,  as  chairman  or 
speaker  pro  tempore.  In  that  respect  therefore 
it  may  be  properly  enough  said,  that  his  pre- 
sence is  required  during  the  trial  and  until 
judgment,  and  in  no  other.  Herein  I  see  no 
difierence  between  the  case  of  au  impeacbmeoft 
and  of  an  indictment. 

1  say,  during  the  time  of  the  trial  and  untQ 
judgment,  because  tbe  court  bath,  as  I  ob- 
served before,  frolin  time  to  time,  done  various 
acts  plainly  judicial  before  tbe  i^pointment  of 
an  High  Stewardi  and  where  no  High  Steward 
bath  ever  been  appointed,  and  eten  after  tbe 
copimission  dissolved. 

1  will'  to  this  purpose  cite  a  few  oases. 

I  bsgia  with  tbe  latest,  because  tbey  are  the 
latest,  and  were  ruled  with  great  deliDeratioD, 
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and  for  the  lisMi  part  tipofi  a  t}«w  of  f6tm& 
precedents. 

In  the  case  of  tbe  ^r1  of  Kilmttmoek  itfd 
others,  the  Lords,  on  the  24th  of  June,  174d, 
ordered  that  a  writ  or  writs  of  Certiorari  be  is- 
sued for  removing  the  iridictitilfnts  befofe  tlrs 
House.  And  on  the  86fh  the  writ,  which  m 
made  returnable  Mov^  the  king  in  patriiamebL 
with  tbe  retiirn  and  iAdidtmenta,  Was  i«oet¥ed 
and  read.  On  the  liext  day  upon  the  report  of 
the  lords  committees,  that  they  bad  been  at- 
tended by  tbe  two  Chi^f  Justices  and  chief 
baron,  and  bad  heard  tbifm  tAUcbing  tbe  COb* 
struction  of  the  act  of  the  7th  and  8lb  of  k\njt 
William  "  for  regulating  trials  in  cases  of  bign 
treason  and  misprision  df  treason,'*  tbe  Hoosep 
upon  reading  tbe  report,  catne  to  several  reso- 
lutions founded  for  tbe  most  part  on  the  con- 
atrucijdn  of  that  act.  What  that  construction 
was,  appeaiteth  from  the  Lord  High-Steward*li 
address  to  the  prisoners  just  before  their  ar- 
raignment. Having  mentioned  that  act  as  one 
happy  conseqilence  of  the  Revolution,  heitdd- 
etb,  <<  However  injuriously  that  R^tohitioh 
hath  been  traduced,  whatever  attempts  have 
l)een  made  to  subvert  this  happv  estabiishmeilt 
founded  on  it,  your  lordships  l^iil  HoW  have  the 
benefit  of  that  law  in  its  fhll  e^ent." 

I  need  liot  afler  thib  meiitiob  anv  other  lu- 
dicial  acts  done  by  tbe  House  in  tnis  case  W 
fore  the  appointment  of  the  fligh  Steward,  ttutny 
there  are.  For  the  putting  a  construction 
upon  an  act  relative  to  the  Conduct  of  the  Court, 
and  the  right  of  tbe  subject  at  the  trial  and  in 
the  proceedings  preparatory  to  it ;  iiid  this  in  a 
case  entirely  new,  and  upon  a  point,  to  say  tis 
more  in  this  place,  not  extremely  clear;  Was 
ondoubtedly  aii  exercise  of  autbottty  proper 
only  for  a  court  having  full  (ioghisance  of  tbe 
cause.  ,    . 

I  will  not  minutely  enumerate  the  severlt! 
orders  made  preparatory  to  the  trial  of  lord 
Lovat,  and  in  the  several  cases  I  shall  hare 
occasion  to  mention,  touching  tbe  time  afiid 
place  of  the  trial,  the  allowance  or  non- allow- 
ance of  counsel,  and  other  matters  6f  tbe  like 
kind,  all  plainly  judicial,  because  tbe  like  or- 
ders occur  in  all  roe  cases  where  a  joufnal  .pf 
tbe  preparatory  steps  bath  bten  publisbed  bv 
order  of  tbe  peers.  With  regard  to  lord  Lovat's 
case,  I  think  the  order  directing  the  fortt  of 
the  High  StewanTs  oommiasion  which  I  hkfe 
already  tsken  notice  of,  is  not  yrery  consistent 
with  the  idea  of  a  court  whose  poweA  can  Da 
supposed  to  depend  at  any  point  of  time  uj^ 
tbe  existence  or  dissolution  of  thatoommiatob. 

In  the  case  of  the  earl  of  Derwentwater  and 
tbe  other  lords  impeached  at  tbe  sainefiiiis, 
tbe  House  reodved  and  recorded  tbe  confessioa 
of  those  of  tbem  who  pleaded  guilty  long  be- 
fore the  teste  of  the  High  Steward's  comttii- 
sion ;  which  issued  merely  for  tbe  soleii^ni^ 
of  giving  judgment  againsi  (hem  npon  thor 
conviction. 

This  appeareib  1^  tbe  commis^idn  itsaf 
(See  the  pfaceedings  in  f ot.  J6,  p.  761).  It  le- 
cttetb,  tbat  tbe  earl  of  Derwtetwster  jud 
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coant  Ttmwoitb.  qnto  tk«  ii««al  pUffe  ^wllM>«t 
iliflgtte  of  the  Mid  Tow«r  you  hv\x^%  and  Uiio 
to  tbo  Sheriflb  of  LiOiidoa  and  Middlefex  tbep 
mni  Ibere  d«lifer ;  wliicb  said  aborifv,  by  aa- 
•llier  writ  to  tbam  diredod,  w/O  havo  con- 
nuidod  thep  and  there  to  recttve  the  aaid 
Ijiaranoe  earl  Fertjeni,  Tiaeooot  Tanwortb, 
4b«i  oMoutioD  of  \kt  aforosaid  jadgmoot  may 
lie  doae  in  mvoner  aod  form  aa  to  the  paid 
iShanfia  of  London  and  Middle«i^  wo  by  oim" 
Mid  other  Wnt  bare  commaoded ;  and  this 
vou  ace  by  no  iiieaQS  to  omit  a|  your  peril. 
WiXDiem  Qoreelf  at  Wevtminater  the  tecood  day 
0iM$ft  in  the  thirty-third  year  of  our. coign. 
<<  YoBKB  and  Yomlb.'* 

laohadicooe  to  theae  oommaoda,  the  $h«- 
«ifa»  on  Monday  the  Mb  day  of  Nay,  being 
atlndad  by  itbeir  under-abenfis,  and  other 
proper  offioen,  went  to  the  ontword  gate  of 
4fae  Tower  of  London,  and  at  nine  o'clock  in 
fthe  nwming  aeni  notice  to  the  LieuleoaDt  iJhat 
4hev  vena  there,  ready  to  aeoeiire  the  body 
cf  Lanienee  earl  Feixere,  Tjsooqnt  Tarn  worth, 
fursnant  to  the  kiitf '•  writ  in  that  behalf. 

Hit  tordabtp  being  informed  of  it,  aeni  a 
aaaaiage  to  the  sherilTs,  requoBting  Iheir  per- 
■uaeion  that  he  might  so  in  bis  own  laodau, 
whidk  vaa  waiting  for  him  within  the  Tower, 
loetead'Of  the  mourning-coach  which  had  been 
provided  hy  hie  firienda;  which  request  being 
granted,  his  lordship,  attended  by  the  reverend 
Mr.  Mumphries,  tne  chaplain  of  the  Tower, 
entered  into  his  landau,  drawn  by  six  horses, 
lind  WHS  cotaducted  in  it.  by  the  officers  of 
the  Tower,  to  the  outward  gate,  and  there 
delivered  into  the  custody  of  the  sheriffs,  upon 
their  giving  the  followinff  receipt : 

«  Tmer^-Hill,  5th  May,  1760. 
<<  Beceived  then  of  Charles  Rainsford,  esq. 
pnty -lieutenant  of  the  Tower  of  London,  the 
dy  of  the  within-named  Laurence  earl  Fer- 
rers, viscount  Tamworth,  delivered  to  us  in 
obedience  of  the  king'a  writ,  of  which  the 
yiithin  io  m  troe  oopy.^— Geo.  Ebmngi'QN, 
PjkVh  VAUJUMTf  8herini  of  London  and  She- 
litfofMiddlesex.*' 

Mr.  Sheriff  Faillant  accompanied  bis  loud- 
•hip  io  tbe  Undap  from  the  Tower  gate  to  the 
place  of  eiecptibn;  and,  upon  his  entrance 
lOlO  it,, addressing  himself  to  his  lordship,  he 
told  him,  That  it  gave  him  the  highest  con- 
cern to  wjut  upon  him.  upon  .so  melancholy  an 
aiosipMioi),  but  Miat  he  would  do  every  thipg  in 
Ills  power  to  render  his  situation  as  easy  as 
possible;  and  hoped  that,  whatever  he  did,  his 
Wrdahip  wonld  impute  to  tlie  necessary  dis- 
charge of  his  dnty.-^To  which  hia  Jordsh^ 
Onsweiisd,  Sir,  I  am  very  much  obliged  to 
yOP,  1  taWit  very  kindly  that  you  are  pleased 
IP  aocompany  me.-— Bis  lordiship  being  dressed 
ia  aauit  of  light  clothefi,  embroidered  with  sil- 
ler, aajM,  Ya>o  may,  perhaps,  Sir,  think  it 
ItolWlge  |o  see  me  in  this  dreasi  but  1  have  my 
particiiliur  rwooa  Ipr  it* 


Tbe.«ivil  iw>  Q^itUary  paw^  «meiiM  tim 
aherifis  from  th^ce  to  t^e  placo  of  ei^ocpUoo, 
uaii  the  procession  wjsa  as  vxUiows : 

First,  <f  very  Ivga  body  of  ^he  conaUUna 
for  the  county  of  lllddleae;(  (the  greatest  pro- 
bably that  bad  ever  been  assembled  together 
upon  any  occasion),  precede^  by  oae  if  the 
bigh-ooinstables. 

Then  a  party  of  horae-gDenadi^»  un/fi  a 
party  pf  foot  $ 

Then  Mr.  Slieriff  Errjinptoo  in  hia  chariot, 
accompanied  therein  by  his  under-ahec^  Mr. 
Jack^n; 

Then  followed  the  landau,  eacoited  by  two 
other  partiea  of  borse-goenadicns  and  foot; 

Then  Mr.  Sheriff  Vadlant'a  chariot,  in  which 
was  hia  under-aheriff  Mr.  Niools; 

Then  a  monmiog-coach  andsi^r ; 

And,  lastly,  %  hearse  and  six,  whkh  wm  pro- 
vided for  ihe  conveyance  of  his  •londs^p'a 
.corpse  from  the  place  of  ej^ecution  to  Si«g«oai- 
hali. 

The  prooesaion  was  conducted  with  the  nt- 
most  solemnity ;  \nii  moved  so  very  slow,  that 
it  did  not  reach  the  phce  of  execution  till  a 
quarter  before  twelve,  so  that  his  lordship  was 
two  hours  and  three  quarters  in  the  Undap  ; 
during  the  whole  of  which  time  he  appemd  to 
lie  perfectly  easy  and  composed,  and  his  de- 
cent deportment  seemed  greaUj^  to  affect  the 
minds  of  all  that  beheld  him;  inaomurfa  that 
althoqgh  his  lordship  thus  passed  through 
many  hundred  thousand  spectators,  yet  so  re- 
spectful was  the  behaviour  of  all  towards  Uob^ 
that  not  the  least  afiront  or  indigwty  was 
offered  to  him  by  any  one ;  but,  on  the  ood- 
trary,  manv  persons  saluted  him  with  their 
prayers  for  his  salvation. 

His  lordship  asked  the  sheriff,  If  be  had 
ever  seen  so  great  a  copoowae  of  people  he- 
fore  f  and  upon  his  answerinj^  that  he  had 
not ;  I  suppose,  said  his  lordship,  jt  is,  because 
they  never  saw  a  lord  hanged  before.  He  aaid» 
that  he  had  wrote  to  the  king,  to  beg  that  he 
might  suffer  where  his  ancestor  the  caH  c£ 
Essex  had  suffered ;  and  that  he  was  io  the 

K eater  hopes  of  obtaining  that  favoar,  as  he 
d  the  honour  of  quartering  nict  of  the^anie 
arovi,  iind  of  being  allied  to  his  mfyestjr^.aqil 
that  be  thought  it  was  hard  that.he  must  die  at 
the  piece  appointed  for  the  ej^eoution  of.cpoa- 
mon  felons.  But  whatever  ^s  lordahip's 
thoughts  were  upon  that  accmi^t,  those  cww 
sideiiatiooa  will  fpr  ever  throw  an  additional 
lustre  on  his  majesty's  impartiality  and  justice* 
Mr.  liumphnes  the  chapbiifi,  Mrho,  it  aeei]ia» 
had  not  attended  his  lordship  till  l^is  n^oraiog, 
took  occasion  to  observe,  llntthe  .world  WDald 
naturally  be  very  ioqpiaitive  oQOceraii^  4he 
religion  his  lordship  pro£p%Bod;  and  ashed 
him.  If  he  chose  to  aay  aqy  tlung  upon  that 
sul^t?  To  which  his  lordsnip  answered. 
That  be  did  not  think  himself  at  all  accountahle 
to  the  world  for  hia  sentiments  on  religion ;  hut 
that  he  had  always  believed  in,  and  aiiored  9Si# 
God,  the  maker  of  all  things ;  that  wbiDieTcr 
his  notiona  were,  he  M  paver  propa^atadL 
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theia,  or  endearonrad  to  gtio  aojr  peraons  o? er 
to  his  peraoasioD ;  that  all  coootricf  aod  oatioDfl 
bad  m  form  of  reliffioD  by  which  the  people 
were  gfOYcrned,  and  that  whoever  disturbed 
them  ID  it,  he  looked  upoo  him  as  an  enemy  to 
society  ;  bat  that,  if  he  himself  was  wrong  in 
his  way  of  tbiokiD|r«  he  iras  very  sorry  for  it. 
That  he  very  much  blamed  my  lord  Boling- 
broke,  for  permitting  bis  sentiments  on  religion 
to  be  published  to  the  world.  That  the  many 
sects  and  disputes  which  happen  about  religion, 
have  almost  turned  morality  out  of  doors. 
That  he  could  never  believe  what  some  sec- 
taries teach,  that  faith  alone  will  save  man- 
kind ;  so  that  if  a  man,  just  before  be  dies, 
should  say  only,  I  believe,  that  that  alone  will 
save  him ;  «'  Shew  me  thy  taith."*-Here  his 
lordship  stopped ;  but  by  which  quotation  he 
plainly  meant,  according  to  the  holy  writer, 
(St.  James,  chap.  ii.  v.  18.)  whose  words  they 
are,  that  faith  without  works  is  a  dead  faith. 

Concerning  the  unfortunate  and  much- to- be 
lamented  Mr.  Johnson,  whose  death  occa- 
sioned the  tronble  of  this  day,  his  lordship  de- 
clared, That  he  was  under  particuter  circum- 
stances ;  that  he  liad  met  with  so  many  crosses 
and  vexations  he  scarce  knew  what  he  did ; 
•and  most  solemnly  protested,  that  ht  had  not 
the  least  malice  towards  him. 
.  The  slowness  of  the  procession  made  this 
journey  appear  so  very  tedious  to  his  lordship, 
that  he  often  expressed  his  desire  of  being  got 
to  tlie  end  of  it,  saving,  that  the  apparatus  of 
death,  and  the  passmg  through  such  crowds  of 
people,  were  ten  times  worse  than  death  itself; 
but  upon  the  sheriff's  taking  notice  to  bis  lord- 
ship, that  he  was  glad  to  see  that  he  supported 
himself  so  well,  his  tordship  replied,  J  thank 
yon,  ^,  I  hope  I  shall  continue  so  to  the  last. 

When  his  lordship  had  got  to  that  part  of 
Holliom  which  is  near  Drury-lane,  he  said, 
he  was  thirsty,  and  should  be  glad  of  a  glass 
of  wine  and  water ;  but  upon  the  sheriff's  re- 
monstrating to  him,  tliat  a  stop  for  that  pur- 
pose would  necessarily  draw  a  greater  crowd 
about  him,  which  might  possibly  disturb  and 
incommode  him,  yet  if  his  lordship  still  desired 
it,  it  should  be  done ;  he  most  readily  an- 
swercd,-*Tbat's  true,  I  say  no  more,  let  us  by 
no  means  stop. 

When  they  approached  near  the  place  of 
execution,  his  lordship  told  the  sheriff.  That 
there  was  a  person  waiting  in  a  coach  near 
there,  for  whom  he  had  a  very  sincere  regard^ 
and  of  whom  he  should  be  glad  to  take  his 
lenve  before  he  died ;  to  which  the  sheriff  an- 
swered, That  if  his  lordship  insisted  upon  it,  it 
should  be  so ;  but  that  lie  wished  his  lordship, 
for.  his  own  sake,  would  decline  it,  lest  the 
s^ght  of  a  person,  for  whom  he  had  such  a  re- 
gmtd,  sbonld  unman  him,  and  disarm  him  of 
the  fortitude  he  possessed.— To  which  his 
lordship,  without  the  least  hesitation,  replied. 
Sir,  if  vou  think  I  am  wrong,  I  submit;  and 
upon  tne  sheriff's  telling  his  lordship,  that  if  he 
bad  any  thing  to  deliver  to  that  person,  or  anv 
one  else,  he  would  faithtully  do  it ;  bis  lord- 
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ip  thereupon  delivered  to  the  sheriffs  pocket* 

»k,  in  which  was  a  bank-note,  and  a  ring, 
and  a  purse  with  some  guineas,  in  order  to  ba 
delivered  to  that  person,  which  was  done  ao* 
cordingly. 

The  landau  being  now  advanced  to  the  placo 
of  execution,  his  lordship  alighted  from  it,  and 
ascended  upon  the  scaffold,  which  was  covered 
with  black  baize,  witli  the  aame  composure 
aod  fortitude  of  mind  lie  had  enjoyed  from  the 
time  he  left  the  Tower;  where,  after  a  short 
stay,  Mr.  Humphries  asked  his  lordship,  if  ho 
chose  to  sav  prevere  ?  which  he  deelined ;  but 
upon  his  asking  him.  If  he  did  not  choose  to  join 
with  him  in  the  Lord's  Prayer  ?  he  resdily  an- 
swered. He  would,  for  he  always  thought  it  a 
very  fine  prayer ;  upon  which  they  knelt  down 
together  upon  two  cushions,  covered  with 
black  baize,  and  his  lordship  with  an  audible 
voice  very  devoutly  repeated  the  Lord's  Prayer, 
and  afterwards,  with  great  energy,  the  follow- 
ing ejaculation,  O  God,  forgive  me  all  my 
errorsj-^pardon  all  my  sins. 

His  lordship  then  rising,  (ook  his  leave  of 
the  sherifis  and  the  ohaplain ;  and  after  thank- 
ing them  for  their  many  civilities,  he  presented 
his  watch  to  Mr.  Sheriff  Vail  lant,  which  he  de- 
aired  his  acceptance  of;  and  ai^ified  hia 
desire.  That  his  l>ody  might  be  bnried  at  Bre» 
den  or  Stanton,  in  Lleiceatenhire. 

His  lordship  then  called  for  the  executioner, 
who  immediately  came  to  him,  and  asked  him 
forgiveness;  upon  which  his  lordship  said, 
I  freely  forgive  you,  as  I  do  all  mankind,  and 
hope  myself  to  lie  forgiven. — He  then  intended 
to  give  the  executioner  iiv«  guineaa,  but,  by 
mistake,  giving  it  into  the  hands  of  the  execu- 
tioner's assistant,  an  unseasonable  dispute  en- 
sued between  those  unthinking  wretches,  wbicli 
Mr.  Sheriff  Vaillant  instantly  sHenoed. 

The  executioner  then  proceeded  to  do  his 
duty,  to  which  his  lordship,  with  great  resigna- 
tion, submitted. — His  neckcloth  being  taken 
off,  a  white  cap,  which  his  lordship  had  brought ' 
in  his  pocket,  being  put  upon  his  head,  hia 
arms  secured  by  a  black  saab  from  incommod- 
ing himself,  and  the  cord  put  round'  his  neck, 
he  advanced  by  three  steps  opon  an  elevation  in 
the  middle  of  the  acaff9ld,  where  part  of  tha 
floor  had  been  raised  about  eighteen  inches 
higher  than  the  rest ;  and  standing  under  tha 
cross-beam  which  went  over  it,  covered  with 
black  baize,  he  aaked  the  executioner.  Am  I  ' 
right  P— Then  the  cap  was  drawn  over  bk  foot : 
and  then,  upon  a  aignal  ^ven  by  tha  aberiff 
(for  his  lordship,  upon  beinf  before  aaked,  da> 
clined  to  give  one  himself)  that  part  npon 
which  he  atood,  instantly  sunk  down  from  bo? 
neath  his  feet,  and  left  him  entirely  anspended ; 
but  not  having  sunk  down  so  low  as  was  de> 
signed,  it  was  immediatelv  preiaed  down,  and 
levelled  with  the  rest  of  the  floor. 

For  a  few  aeconds  his  lordship  made  soma 
struggles  against  the  attacks  of  dasth,  but  was 
soon  eased  of  all  pain  by  the  prasanre  of  tha 
executioner. 

From  the  timaof  hia  lordship's  aaemdiaf 
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ujpott  tbewsaiolif,  until  hit  ezecoiioa,  was  abont 
^i|fhl  miautcs ;  durmfp  whiob  his  oouoteoaoce 
4ra  ttol  ctiaof  e,  nor  bis  tODgiie  &uller  :-rThe 
praspeol  of  death  tHd  oot  at  all  shake  the  com- 
posure of  bis  miod. 

Whatever  were  bis  lordship's  fiiilings»  his  be- 
haviour in  these  bis  last  moments,  which 
created  a  most  «wfal  aad  respectful  silence 
amidst  the  numberless  spectators,  oannot  but 
nake  a  sensible  impression  upon  every  bu- 
aMsehreast 

The  accustomed  time  of  one  hour  beinf^  past, 
the  coffin  was  raised  up,  with  the  greater  de- 
oency  to  reoeive  the  body,  and  being  deposited 
in  the  hearse,  was  conveyed  by  the  soeriflb, 
irilb  the  same  prooesston,  to  Surgeons-Hall,* 
io  undergo  the  remainder  of  the  sentence  (viz. 
diseection).— Which  being  done,  the  body  was 
on  ThoTsday  evening,  the  8th  of  Hay,  deli- 
vered to  his  friends  tor  interment. 

He  waa  privately  interred  at  St.  Pancras 
near  London,  in  a  grave  dog  13  orl4  feet  deep, 
under  the  belfry. 


it  appean  by  the  Lords'  Joornal,  that  on 
May  19,  17G0,  Wasbineton  earl  Ferrers  first 
sat  m  the  Hoose  after  llie  death  of  his  brother 
Lawrence.  Gonoeming  the  operation  of  at- 
taindera  upon  peerages,  a  profusion  of  learning 
has  been  ooUeclad  and  applied  by  Mr.  Har- 
grave  in  his  very  able  *Opmion  and  Argument,' 
m  the  Staffbnl  Barony  Case.  (See  vol.  7,  p. 
15n.)  "^  *^ 

M[r.  Cruiae,  in  his  «<  Treatise  on  the  Origin 
and  Nature  of  Dignities,  or  Titles  of  Honour, 
&0."  oh.  4,  §  68^  tf^  teq,  (see  aho  his  Digest  of 
the  La^  of  En^nd,  respecting  real  property, 
tiile  sa,)  baa  succinctly  stated  several  fnnda- 
mental  points  of  kiw  upon  the  same  branch  of 
the  efiecta  of  attainder  as  follows : 

«*  All  dignities  or  titles  of  honour,  whether 
held  in  fee  simple,  fee  tail,  or  for  life,  are  for- 


*  The  atatate  made  in  the  35th  year  of  his 
late  miiiesty'a  reign  for  preventing  the  crime 
of  murder,  enacts,  <<  That  the  bo^  of  every 
fefson  convicted  of  murder  sfaall,  if  such 
oonviction  and  ezeoutkin  shall  be  in  the 
nonnty  of  Muldlesez,  or  within  the  city  of 
liondon,  or  the  liberties  thereof,  be  immedi- 
ately conveyed  by  the  sheriff  or  sheriiEh  his  or 
their  deputy  or  deputies,  and  hn  or  their  o^ 
Beers,  to  the  hall  of  the  Surgeons'  Company,  or 
each  other  place  aa  the  said  company  shall  ap- 
point for  thia  parpose,  and  be  delivered  to  such 
psfsott  aa  the  said  company  ahall  depute  or 
appomt,  who  shall  give  to  the  sheriff  or  sherifla, 
hb'  or  their  deputy  or  deputies,  a  receipt  for  the 
iame;  and  the  body  so  delivered  to  the  said 
company  of  snrgeons,  shall  hn  dissected  and 
•aatembed  by  the  aaid  surgeons,  or  such 
peiSQM  as  th^  shall  appoint  for  that  «orpose ; 
and  that  in  no  caae  the  body  shall  be  suffered 
to  be  buried,  unless  a^er  such  body  shall  have 
boenditsactoA  and  anatomiaed."    Wmm^ 


felted  and  laet  by  the  attainder  for 
of  the  persons  possessed  of  them,  and  can  never 
again  be  revived  hut  by  a  reversal  of  the  ta> 
tttnder."  §  68. 

**  A  dignity  descendible  to  heirs  general,  is 
also  forfoited  by  atti^nder  of  folony,  of  ^ 
person  possessed  of  it."  §  73. 

•<  But  an  entailed  dignity  is  not  forfeited 
by  atUtnder  of  folony,  for  the  stat.  36  H.  • 
does  not  extend  to  attainders  for  feldny."  §  73. 
And  he  then  refers  to  this  c&se  aa  foltowa : 

'<  Lawrence  earl  Ferrers,  to  whose  an- 
cestors the  dignity  had  been  granted  by  letteie 
patent  in  1711,  to  hold  to  him  and  the  heirs 
male  of  bis  body,  was  convicted  and  enented 
for  murder  in  the  year  1760.  The  digni^ 
however  was  not  forfeited,  bnt  descended  to  his 
brother  Waahington  Perrera,  (Lawrence  hav- 
ing left  no  issue)  who  took  his  seat  soon  after 
the  executran  of  his  brother."  §  74. 

**  In  tbecaseof  adigni^  d^oendibleto  heirs 
general,  the  attainder  for  treason  or  folony  of 
any  ancestor  of  a  person  claiming  snch  dignity, 
through  whom  the  claimant  must  derive  his 
title,  though  the  person  attainted  was  never 
possessed  of  the  dignity,  will  har  such  claim  ; 
for  the  blood  of  the  person  attainted  beine  cor- 
rupted, no  title  can  be  derived  throogh  him.'' 
§75. 

*•  Corruption  of  blood  was  aboKsbed  in  tbe 
reign  of  queen  Ann,  bnt  has  bfeen  revived  by 
tbe  statute  89  George  3,  c.  93."  §  78. 

*<  Intbe  case  of  entailed  dignities,  no  corrup- 
tion of  blood  takes  place,  and  therefore  a  dignity 
in  tail  may  be  ckimed  by  a  son,  surviving  an 
attainted  fotber,  who  never  was  poasesaed  of 
the  dignity  :  tor  the  son  may  claiiti  from  the 
first  acquirer  of  tbe  dignity,  performam  ikmi ; 
as  heir  male  of  his  body,  within  the  description 
of  the  grant ;  and  tlie  attainderof  a  father,  or 
other  lineal  or  collateral  ancestor,  who  was 
never  possessed  of  an  entailed  dignity,  wBI  not 
prevent  the  descent  to  his  issue."  §  79. 

**  In  all  cases  where  a  person  has  been  at- 
tamted  of.  high  treason  by  act  of  parliament, 
or  by  judgment  on  an  indtetment  for  high 
treason,  petty  treason  or  felony,  tbe  oomtptioa 
of  blood  can  only  be  removed  by  actof  pariia- 
ment."  §  81. 

'*  Where  a  person  is  oudawed  on  an  indict- 
ment for  high  treason,  petty  treason  or  folony, 
his  blood  is  also  corrupted ;  but  it  may  be  re- 
stored by  act  of  parliament,  or  by  a  reversal  of 
the  outlawry,  by  writ  of  error,  *  which  msy  be 
done  during  the  life  of  the  person  oudawed. 
or  at  any  time  after.  A  writ  of  error  to  re- 
verse an  outlawry  is  not  however  ex  debitojus^ 
titut,  and  therefore  can  only  be  obtained  .by  th* 
fovour  of  the  crown."  §  84. 

"The  House  of  Lords  resolved  rj^m.  vol. 
17,  p.  119,]  in  1702.  that  they  would  not  in  fo- 
ture  receive  any  bill  for  reversing  ootlawriea, 
or  restitution  in  blood,  that  should  not  be  first 
signed  by  her  miyesty  or  her  successors,  kings 
and  queena  of  the  realm,  and  sent  by  her  or 
them  to  their  House  first,  to  be 
then."  1 85. 
1 


-»!] 


The  Case  ^John  Wilkes^  esq. 


AiD.  1765. 


[9a 


4^39.  The  Case  of  John  Wilkes,  esq.  on  a  Habeas  Corpus,  Com- 
mon Pleas,  Easter  Term  :  3  Geokge  IIL  a.  d.  1763. 


XTha  following  Ctse  is  from  the  late  Mr.  Sor- 
jeant  Wilson's  Reports,  '3  Wils.  Rep.  150. 
But  we  bave  added  another  report  of  the 
Judgment  from  a  book,  intitled,  **  A  Digest  of 
the  Law  of  Libels ;"  as  on  comparison  it 
appeared  to  supply  some  defects  in  the  Ser- 
jeant's account.  It  was  attempted  to  obtain 
a  fuller  report  of  the  Judgment  than  either 
of  the  two  notes  we  lay  before  the  reader* 
But  we  were  unsuccessful. 

The  great  point  of  the  case,  namely.  Whether 
the  privilege  of  partiament  extended  to  a 
prosecution  for  a  seditious  libel,  was  the 
«bief  inducement  to  our  inserting  it.  Hiar- 
grave.1 

Mr.  Serjeant  Wilson's  Report. 

On  Saturday  April  30, 1763,  in  the  morning, 
the  defendant  Wilkes  was  arrested  by  two  of 
the  king's  messengers,  by  virtue  of  a  warrant 
from  the  secretary  of  state ;  the  tenor  of  which 
warrant  is  in  the  words  foUowiiig : 
A  »e«bcr  of  *  Gcorgo  MouUguc  Duuk,  earl 
SdSZ  *  ^^  Halifax,  viscount  Saobury  and 
trfttoS?haii,  <  baron  Halifax,  one  of  the  lords  of 
SStSdfoT'  *  ^«  majesty's  most  honourable 
wrHios  t  le-  *  privy  council,  lieutenant  gene- 
ditioMiibeL      .  ^^  ^f  jjjg  majesty's  forces,  and 

*  principal  secretary  of  state:  these  are  in  his 

*  muesty's  name  to  authorize  and  require  you 
'  (taking  a  constable    to  your  assistance)  to 

*  make  strict  and  diligent  search  for  the  au« 

*  tfaors,  printers  and  publishers  of  a  seditious 

*  and  treasonable  paper,  intitled,  The  North 

*  Briton,   N*  45,  Saturday  Awil  23,   1763, 

*  printed  for  G.  Kearsley  in  Ludgate-street, 

*  London,    and    them,    or    any   of   them, 

*  having  found,  to  apprehend  and  seize,  to- 
'  gether  with  their  papers,  and  to  bring  in 

*  safe   custody  before   me,  to   be   examined 
'  concerning  the  premisses,  and  further  dealt 

*  with   according  to  law :   and    in    the  due 

*  execution  thereof,  all  mayors,  sheriffs,  jus- 

<  tioes  of  the  peace,  constables,  and  all  other 

*  his  majesty's  officers  civil  and  military,  and 

*  loving  subjects  whom  it  may  concern,  are  to 

<  be  aiding  and  assisting  to  you,  as  there  shall 

*  be  occasion ;  and  for  so  doing  this  shall  be 

<  your  warrant.     Given  at   St.  James's  the 

*  S6tb  day  of  April,  in  the  third  year  of  his 

*  majesty's  reign.  Duni^  Haufax.' 

*  To  Nathan  Carrington,  John  Mo- 
•  ney,  James  Watson,  and  Robert 
«  Blackmore,  four  of  his  mi^esty's 
I  in  ordinary.^ 


The  same  morning,  a  copy  of  the  above  war- 
nat  bat  tag  been  obtained  from  the  mttseogers. 


who  then  had  Mr.  Wilkes  in  their  own  custody, 
and  an  affidavit  being  made  of  the  troth  of  such 
copy,  and  that  Mr.  Wilkes  was  then  in  custody 
of  two  of  the  above  messengers  at  his  house  in 
Great  George-street,  in  Westmiosterv  the  same 
were  produced  in  the  court  of  Common  Pleas 
the  same  SOth  day  of  April  at  twelve  o'clock  at 
ooon,  or  a  few  minutes  before  or  after  that 
hour ;  whereupon,  at  the  same  time,  it  wak 
moved  by  my  learned  brother  Glynn,  that  a 
writ  of  Habras  Corpus  might  be  allowed  to 
issue  instantly,  returnable  forthwith.  The 
lord  chief  justice  Pratt  was  pleased  to  say,  that 
this  was  a  most  extraordinary  warrant ;  likid 
the  Court  ordered  an  Habeas  Corpus  to  be 
issued  instantly,  letumable  forthwith.  It  being 
now  about  one  o'clock,  the  rule  of  court  for  the 
issuing  the  Habeas  Corpus  could  not  possibly 
be  drawn  up  and  entered,  nor  could  the  writ  b^ 
made  out,  sigded  and  passed  under  the  seal  of 
the  Court  before  four  or  five  o'clock  in  tho 
aflemoon:  and  although  it  was  certainly  knowa 
bv  the  ofiioers  under  the  crown,  particularly  by 
Mr.  Webb,  then  solicitor  to  the  treasury,  that 
this  writ  had  been  ordered  to  issue  by  the  Court 
between  twelve  and  one  o'ck)ck,  while  Mr, 
Wilkes  was  in  the  custody  of  the  messenffero 
at  his  house  in  Great  George- street,  yet,  \taof 
the  coming  of  the  writ  to  the  messengers,  Ttbe 
same  afternoon  about  five  o'clock)  Mr.  Wilkei 
was  hastily  (1  had  almost  said  in  contempt  0^ 
the  kinfi^'s  high  court)  committed  to  the  Tower 
of  London. 

Mr.  Wilkes's  solicitor,  and  one  of  his  oouii* 
sel,  soon  after  they  heard  of  such  commitment, 
went  to  the  Tower  in  order  to  consult  and  ad- 
vise with  him,  but  were  denied  admittance  t» 
him ;  major  Rainsford  informing  them,  tba| 
he  had  received  orders  from  the  secretary  ok 
state  (lord  Halifax)  not  to  admit  anypeno^ 
whatooever  to  speak  with,  or  see  Mr.  Wilkes  9 
and  further  informed  them,  that  he  had  just 
before  refused  the  right  honourable  earl  Tem-  \ 
pie  such  admittance,  ut  oudhi* 

On  Sunday  May  the  first,  the  same  gentle- 
men went  again  to  the  Tower,  between  the  > 
hours  of  twelve  and  one,  on  the  scene  occibIob,- 
bet  were  again  denied  admitlanee  to  see  or 
spei^  with  Ittr.  Wilkes ;  and  soon  afterwards, 
several  noblemen  and  gentiemea  of  tb«  first 
dittfaiction  were  reftised  admiltittoe  to  see  or- 
speak  to  Mr.  Wilkes,  and  panietthiHy  his  owti 
brother  was  refused,  ui  mtdivi. 

After  sueh  denial,  Mr.  Wilkes's  iolieitor  dO» 

rtianded  of  major  Rainsford  a  copy  of  the  war-' 

rant  of  commitment  of  Mr.  Wilkes  to  tfie' 

Tower,  which  was  readily  granted  by  the  ma-* 

jor,  the  t^nor  wheMof  is  in  the  worda  following:' 

Charles  earl  of  Egremont  and  George  Dunk 

earl  of  HaliArx,  lords  of  bis  majei^s  most 

lionoiimMe  privy  ooimetl.  Mid  priMipid  so* 
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*  cretaries  of  state :  ibese  are  in  his  majesty's 

*  name  to  authorize  aod  require  joa  to  receive 
■  into  vour  custody  tiie  budy  of  John  Wilkes, 

*  esq.  herewith  sent  yoy,  for  being  the  author 

*  and  pubtisher  of  a  most  infamous  and  sedi- 

<  tious  iibel,  intitlecL  Tlie  North  Briton,  N"*  45, 

*  tending  to  inflame  the  min'is  and  alienate  the 

<  aflfecttous  of  the  people  From  his  majesty,  and 

<  to  excit^   them  to   traitorous    insurrections 

*  against  the   government,   and  to  keep  him 

*  safe  and  close,  until  he  shall  be  dfelivered  by 

<  due  course  of  law ;  and  for  so  doing  this  shall 

*  he  your  warrant.     Given  at  St.  James's  the 
«  SOtb  day  of  April  1763,  m  the  third  year  of 

<  his  majesty's  reign. 

*  Egbemont,  Dunk  Haufaz/ 

^  To  the  right  honourable  John  lord 

*  Berkley  of  Strattoo,  consUble  of 

*  his  majesty's  Tower  of  London, 
^  or  to  the  lieutenant  of  the  said 
f  Tower,  or  his  deputy/ 


Mr.  Webb,  solicitor  to  the  treasury,  being 
present  in  major  Rainsford's  room  when  the 
copy  of  the  said  warrant  of  commitment  was 
gituited,  Mr.  Wilkes's  counsel  ai!d  solicitor  ap- 
plied to  Mr.  Webb  for  admitUnce  to  Mr. 
Wilkes;  whereupon  (it  is  true)  Mr.  Webb 
desired  the  major  to  allow  such  admittance,  and 

said  he  would  be  answerable,  and  indemnify    ..   -  ^  ,,  l     i    . 

the  major :  bat  the  major,  with  the  true  spirit  *^®  l^!!?  7f"  ®°®"?**  5  but 
of  an  excellent  officer,  answered, '  He  would  ■^"■*'**  ^*^"'^  '^■'  P'^"'^''  *® 
iiot,  or  he  could  not  disobey  orders.'  Mr. 
Webb  replied  and  said,  he  imagined,  or  he 
believed,  there  must  have  been  some  mistake 
{n  the  orders,  and  that  if  either  of  the  secreta- 
ries of  state  were  in  town,  he  would  apply  and 
endeavour  to  obtain  the  desired  admittance; 
and  that  if  he  could  succeed  therein,  he  would 
tend  or  bring  an  order  for  that  purpose  in  the 
afternoon  of  the  same  Sunday,  May  the  1st ; 
whereupon  Mr.  Wilkes's  counsel  and  solicitor 
departed  from  the  Tower,  for  some  hours,  and 
Iketween  the  hours  of  eight  and  nine  in  the 
evening  of  the  same  day,  returned' again  to  the 
Tower,  and  applied  for  admittance  to  Mr. 
Wilkes ;  but  the  major  not  having  received  any 
orders  or  message  Irom  either  of  the  secreta- 
ries of  state,  or  ^m  Mr.  Webb,  refused  admit- 
Mnce,  as  he  had  done  before,  ut  audivi. 


two  of  the  messengers  to  whom  the  writ  was 
directed. 

'  Upon  reading  the  writ  and  the  return  thereaf, 
it  was  moved  by  the  king's  Serjeant,  that  tlie 
same  might  be  affiled  9f  record. 

To  which  serjtfsnt  Glynn  for  Mr.,  Wilkes  ob- 
jected, and  insisted  that  tlie  return  waa  too 
general  in  this  particular  case,  (althouirh  it 
might  be  a  good  return  in  another  case  nut  cir- 
cumstanced like  the  present)  for  that  it  dearly 
appeared  to  the  Court  by  sufficient  evidence, 
viz.  the  affidavit  and  warrant  of  arrest  and 
seizure  of  Mr.  Wilkes,  upon  which  the  writ 
was  founded  and  granted  last  Saturday  at  nooo, 
that  Mr.  Wilkes  was  then  in  the  custody  of 
the  messengers,  iind  therefore  tliey  ought  to 
have  returned  and  certitied  to  the  Oiurt  in  what 
manner,  when  and  by  what  authority  he  was 
taken  out  of  their  custody,  and  what  was  be- 
come of  his  body. 

Some  of  th^  king's  serjeanU  replieil,  that  all 
the  precedenta  of  returns  of  writs  of  Habeu 
Corpus  in  the  Crown-office,  where  the  party 
therein  named  was  not  in  tlie  custody  of  the 
messengers  (to  whom  the  writ  was  directed)  at 
the  time  of  the  coming  of  the  writ,  were  like 
the  return  in  the  present  case ;  which  assertkio, 
at  first  seemed  to  have  weight  with  the 
lord  chief  justice  and  two  others  of 
the  judges,  who  whereupon  thought 
but  Mr. 


la  the  C4«  of 

Sir 


say 


Morrii,     *lw 
hud  a  ha.  car. 
Ibrhi«*ife^ 
ih«ntara 
wat  like  the 


On  Monday  the  find  day  of  May,  at  the- 
sitting  of  the  Court  of  Common  Pleas  in  the 
ndornrng,  the  messengers  returned  the  writ  of 
Habeas  Corpus  which  had  issued  and  had  been 
delivered  to  them  on  the  30th  of  April  in  the 
afternoon,  after  Mr.  Wilkes  was  out  of  their 
eustody ,  and  committed  to  the  Toweras  above ; 
the  tenor  of  which  return  indorsed  on  the  same 
writ  returns  thus,  viz.  <  In  obedience  to  the 

*  within    command,   we    humbly    certify  to 

*  his  majesty's  justices  of  the  court  of  Com<- 
•mon  Pleas  at  Wesminster,  that  at  the  time 

*  ot  the  coming  of  this  writ  to  us,  the  within 
« named  John  Wilkes  was  not,  nor  at  any 
^time  since  hath  been  in  our  custody,  or 
^ht\fP  9mU^f  of  either  of  us;'   signed  by 


The  like  ie 
iMmcTs  caae 
for  h'u  vSc. 
B-Lahout 
MichariMi 


he  much  doubted,  whether  the  pre- 
cedents in  the  Crown-office  of  re- 
turns to  writa  of  Habeas  Corpus 
were  like  the  present  return,  as  had 
been  asserted  by  the  king's  ser- 
jeanta ;  and  aaid  if  the  precedenta  were  not 
so,  he  should  be  of  opinion,  that  this  was 
an  insufficient  return,  because  he  thought, 
from  what  appears  in  evidence  in  the  case, 
the  Court  has  a  right  to  know  what  is  be- 
come of  the  king's  subject  Mr.  Wilkes,  since 
he  was  in  the  messenger's  custody  last  Satur- 
ihiy  at  noon;  whereupon  (hmtante  curim) 
the  writ  and  return  were  not  permitted  to 
be  affiled  of  record  upon  this  motion ;  and 
precedents  were  ordered  to  be  looked  into,  and 
the  matter  of  the  return  was  ordered  to  be  de» 
bated  at  another  day ;  but  I  never  beard  that 
it  was. 

Afterwards  the  same  Monday,  May  4,  a 
motion  was  toade  to  the  Court  grounded  upon  a 
copy  of  the  i^ore«aid  warrant  of  eommitmcnt 
of  Mr.  Wilkes  to  the  Tower,  and  an  affidavit 
of  the  truth  thereof,  for  another  Habeas  C^oipiis 
to  be  directed  to  the  constable,  &c.  of  the  Tower 
of  London,  which  was  granted  returnable 
without  delav. 

Tuesday,  May  3.  At  the  sitting  of  tbeCoart 
(which  was  crowded  to  such  a  degree  as  1 
never  saw  it  before)  in  the  morning  Mr.  Wtikca 
was  brought  to  the  bar,  and  sat  amon^  the 
Serjeants  (next  to  the  reporter  on  his  left  band,) 
when  the  lieutenant  of  the  Tower  rHumed 
opao  this  second  writ  of  Habeas  Corpus  the 
warrant  of  commitment  pf  Mr,  WilKes  |9  ^ 
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Tdwer  by  the  two  ieeralaries  of  8|ate  (before 
set  forth) ;  which  beiiiff  read,  ser|e«nt  Giyon 
moved  the  Coort  that  Mr.  Wilkes  migrbt  be 
dischafged  oot  of  cuetody  without  bail,  aud 
grooodeJ  bis  inotion  on  three  points,  two 
whereof  were  objections  to  the  legality  of  the 
warrant  of  commitment  (the  reader  will  ob- 
serve that  the  general  warrant  of  arrest  and 
seizwre  was  not  now  before  the  Court,  and 
therefore  the  legality  of  that  conld  not  now  be 
debated) ;  the  third  point  was,  thai  Mr.  Wilkes 
waa  a  member  of  parliament,  and  therefore  was 
prmleged  from  being  arrested  for  any  crime 
except  treason,  felony,  and  breach  of  the  peace ; 
and  that  supposing  him  theanthor  of  the  pre- 
aent  supposed  libel  fwhich  he  absolntely  de- 
nies) it  is  only  a  miademeanor,  and  none  of  the 
three  abore-mcationed   crimes  and    misde^ 


ooiii  DO(  set  fonn  sumcieni,  snosu 
whereupon  the  Court  can  judge 
N^rth  Briton,  N^  45,  (supposing 
the  author  and  publisher  taereol 


The  first  objection  taken  to  the  warrant  of 
commitment  was,  that  it  doth  not  appear  to 
the  Court  that  Mr.  Wilkes  was  charged  by 
any  evidence  or  information  upon  oath  before 
the  secretaries  of  state,  that  he  was  the  author 
or  publisher  of  the  North  Briton,  N^  45, 
thai,  for  any  thing  that  appeared  to  the  Court 
to  the  contrary,  the  secretariea  of  state  com- 
mitted Mr.  Wilkes  to  the  Tower,  upon  their 
own  mere  imagination  or  suspicion  that  he 
was  the  author  and  publisher  or  this  suppoaed 
libel.* 

The  second  objection  taken  to  the  warrant  of 
€90mmitment  was,  that  it  was  too  general,  and' 
doth  not  set  fortb^sufficient,  substantial  matter 

whether  the 
sing  Mr.  Wilkes 
publisher  thereof)  is  a  most 
iuCimous  and  seditious  libel,  tending  to  in- 
flame the  minds  and  alienate  the  affections  of 
the  people  from  his  majesty,  and  to  excite  them 
to  traitorous  insurrections  against  the  govem- 
tnent;  that  the  warrant  not  havhig  set  forth 
the  North  Briton,  N""  45,  or  such  parts  there- 
of aa  the  secretaries  of  state  deemed  infa- 
laoua,  seditions,  dtc.  the  Court  cannot  judge 
whether  .any  such  paper  ever  existed,  it  not 
beittg.before  tbf  m ;  or  if  •it  does  exist,  whether 
it  be  an  infamous  libel  or  not. 

In  the  third  place,  supposing  the  warrant  of 
comnutment-to  be  good,  yet  that  Mr.  Wilkes 
being  a  member  of  parliament  (which  was  ad- 
mitted b^  the  king's  counsel)  is  privileged  from 
arreats  m  all  cases  except  treason,  felony,  and 
actual  breach  of  the  peace,  therefore  ought  to 
be  discharged  wiUiont  bail.  That  libels  OMy, 
and  often  do  tend  to  the  breach  of  the  peace 
was  admitted,  and  therefore  the  Court  of 
Kinjg'a-bencb  frequently  grants  informatious 
agaust  the  authors,  printers  and  publishers 
thereof;  but  this  is  never  done  but  upon  affi- 
davits kid  before  the  Coort  ascertaining  the 
aaad  authors,  printers  or  publishers :  for  surely 
that  matter  which  only  tends  to  a  l^reach  of  the 
yeace,  cannot  with  any  propriety  be  said  to  be 

*  See  BufhersCsse,  vol.  6,  p.  999.  ft  Inst 
^  a.  Paeon.    Abr,  title  GomBtitmeBt  & 


an  actual  breach  of  the  peace;  and  it  was  aaki 
that  it  is  nnivefsally  agreed,  a  libel  is  not  an 
actual l>reach  of  the  peace;  therefore  it  waa 
insisted  for  Mr.  Wilkes,  that  upon  this  potnt 
alone  (although  the  others  should  be  over- 
ruled)  he  ought  to  be  discharged  from  his  im« 
prisonment  in  the  Tower,  without  bail. 

Mr.  Serjeant  Hewitt  for  the  crown,  in  answer 
to  the  first  objection  said,  that  it  was.  not  ne- 
cessary to  set  forth  the  evidence  or  information 
upon  which  the  warrant  of  commitment  waa 
made,  in  the  warrant ;  but  as  to  the  second  ob- 
jection, he  admitted  that  it  must  appear  upon 
the  face  of  such  warrant  for  what  particular 
apecies  of  a  crime  or  misdemeanor  the  party 
was  comnfltted,  according  to  the  case  of  the 
King  V.  Roe  and  Kendall,  [1  Salk.  345, 5  Mod. 
78,  and  in  this  CoUectiou,  vol.  IS,  p.  1399,]  and 
that  in  the  present  case,  if  the  commitment  bad 
been  for  writing  and  publishing  a  libel  gene>-  ' 
rally,  without  specifying  the  nature  and  ten- 
dency thereof,  it  would  have  been  ill ;  but  here 
it  is  said  to  be  **  for  being  the  author  and  pub- 
lisher of  a  most  infamous  and  seditious  libels 
tending  to  inflame  the  minds  and  alienate  the 
affections  of  the  people  from  his  majesty,  and 
to  excite  them  to  traitorous  insurrections  against 
the  government.*'  This  he  thought  w^s  a  suf- 
ficient specification  of  the  nature  of  the  libel, 
and  of  the  misdemeanor  supposed  to  be  com- 
mitted by  Mr.  Wilkes  against  the  government; 
but  be  said  he  would  not  be  understood  to  af- 
ficm  that  the  paper  called  the  North  Briton 
N""  45,  (which  was  not  before  the  Court) 
was  a  libel ;  that  he  had  found  no  casf  upon  a 
libel  like  this,  and  therefore  could  not  say  wh4t 
was  a  sufficient  and  precise  certainty  in  a  war- 
rant of  commitment  tor  a  libel ;  but  be  thought 
it  not  necessary  to  set  forth  the  whole,  or  any 
piurt  thereof,  in  the  warrant. 

As  to  the  third  objecUon  of  privilege,aerjeaot 
Hewitt  admitted  that  Mr.  Wilkes  was  a  mem- 
ber of  parliament,  and  could  not  legally  be  ar- 
rested but  for  treason,  felony,  or  breach  of  the 
peace.  He  cited  Hob.  215,  Hick's  case,  to 
shew  that  a  libel  tends  to  the  breach  of  the 
peace ;  but  whether  the  presumed  libel  in  the 


E resent  case  was  a  breach  of  the  peace  or  not, 
e  would  not  take  upon  himself  to  say ;  nor 
would  he  say  that  the  arresting  Mr.  Wilkes  iit 


the  present  case  was  not  a  br^h  of  privilege 
of  the  House  of  Commons. 

Ser|eants  Whitaker,  Nares  and  Davy,  for  the 
king,  spoke  to  the  like  effect;  but  none  of 
them  affirmed,  that  the  writing  or  pobtisbiog  a 
libel  was  an  actual  breach  of  the  peace  (as  I 
understood,)  or  that  the  arrest  of  Mr.  Wilkea 
in  the  present  case,  was  not  a  breach  of  wnw'^ 
lefe  of  pariiament ;  and  (I  think)  thev  sll  de- 
dmed  saying  any  thing  more  about  the  privi- 
lege of  parliament,  than  what  seijcant  Hewitt 
hwl  Hud  before.  Whep  the  king'a  seijeanta 
had  concluded,  Mr.  Wilkea  made  the  foUuwing 
Speech  to  the  Coort. 

*  My  lord ;  I  ama  happy  to  appear  before 
*  your  lordship  and  this  Court,  where  liberty  i$ 
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«  ttr  Mr^of  fiodinir  fmHeetiod  airi  tuvporl,  and 
' «  where  the  k«r  (the  principle  and  end  of  wfaieb 

*  ig  the  prewjnration  of  liberty)  ii  00  oerlbctij 

*  miderrtood.    Liberty,  my  lord,  bath  been  the 

*  ffOfernioff  principle  of  every  action  of  my 
•fife;  and  acldated  by  H,  I  aliraya  hare  en- 

*  deavoured  to  Mrre  my  ffraciouB  soTereign  and 

*  his  fkmily,  knowing  his  g«»Tarnment  to  be 
•founded  upon  H;  but  arit  baa  been  hie  roia- 

*  fortune  to  baye  employed  minictera  who  have 

*  endeaToured  to  cast  the  odium  and  contempt 

*  arisioff  from  their  own  terrible  and  corrupt 

*  measures  on  the  sacred  person  of  thdr  aoTe- 

*  reign  and  benefactor,  so  mine  baa  beeu  the 

*  daring  task  to  rescoe  the  roval  person  from 

*  ill-placed  imputations,  and  nx  them  on  the 

*  ministers,  who  alone  ought  to  bear  the  blame 
*'and  the  poni^ment  due  to  their  unconslitu. 

*  tional  proceeding^.    For  the  proof  of  my  seal 

*  and  affection  to  my  sorereign  1  hate  been 

*  imprisoned,  sent  to  the  ToWer,  and  treated 

*  with  a  rigour  yet  unpractised  ^en  on  Soot- 

*  tish  rebels.    But  however  these  may  strive 

*  to  destroy  me,  whatever  peraecution  they  are 

*  now  meditating  against  me,  yet  to  the  world 

*  I  shall  proclaim,  that  offisrs  of  the  most  ad- 

*  vantageous  and  lucrative  kind  have  been 
■  made  to  seduce  me  to  their  party,  and  no 
'  means  left  untried  to  win  me  to  their  oonnee- 

*  tions.     Now,  as  their  attemjyts  to  Qormpt  roe 

*  have  failed,  (hey  aim  at  intimidating  roe  by 

*  persecution.    But  as  it  has  pleased  God  io 

*  give  me  virtue  to  resist  their  bribes,  so  I  deubt 

*  nof  but  he  will  give  me  spirit  to  surmount 
^  th^ir  threats  m  a  manner  becoming  an  £n- 

*  gllsbman  who  would  suffer  the  severest  trials 

*  rather  than  associate  with  men  who  are  ene- 

*  mies  to  the  liberty  of  this  country.    Their 

*  bribes  I  rejected,  their  menaces  I  defy;  and 

<  I  think  this  is  the  most  fortunate  erent  of  my 

*  fife,  when  I  appear  before  your  lordship  and 

*  this  Court,  where  nioocence  is  sore  of  protec- 

<  tion,  and  liberty  can  never  want  friends  and 

*  guardians.' 

Then  the  Coart  to<^  time  to  consider,  and 
appsinted  Friday  following  to  give  their  oui- 
mtin,  and  oitlered  Mr.  Wilkes  to  be  remanded 
lo  the  Tower,  and  to  be  brous^ht  up  again  to 
the  bar  on  Friday  the  6th  of  may ;  and  ujpon 
that  day,  Mr.  nilkea  being  affam  at  the  bar, 
the  Lord  Chief  Justice  delivered  the  opinion  of 
the  whole  Court 


Whethe^a  justice  of  peace  can,  er  ^^Emo,  with- 
out any  evidence  or  intbrmation,  issue  a  war* 
rant  for  apprehending  for  a  crime,  is  a  diflmet 
question.  If  a  crime  be  done  in  his  sight,  be 
may  comiiiit  the  criminal  upon  the  spot;  bat 
where  he  is  not  prenent,  be  ought  not  to  esn- 
mtt  upon  discretion.    Suppose  a  magieirate 


hath  notice,  or  a  particular  knowledge  tbst  m 
person  has  been  guilty  of  an  offence,  y<4  1  do 
not  think  it  is  a  sufficient  gnmnd  for  him  to 
commit  the  criminal ;  but  in  that  case  be  b 
rather  a  witness  than  a  magistrate,  and  on^t 
to  make  oath  of  the  fbct  before  some  other  ma- 
gistrate, who  should  thereupon  act  theoiieial 
part,  by  granting  a  warrant  to  apprehend  the 
offender ;  it  being  more  fit  that  the  aoenssr 
should  appear  as  a  vritness,  than  act  as  a  ma- 
gistrate. But  that  is  not  the  qoeatton  vp«i 
this  warrant  The  question  here  is,  whether 
it  is  an  essential  part  of  the  warrant,  that  the 
infbrmation,  evidence  or  grounds  of  the  charge 
before  the  secretaries  of  state  shoteld  be  set 
fbrth  in  the  warrant  P  And  we  think  it  is  net 
Thomas  Rodyard's  case,  4  Vent.  ««,  cannst 
be  applied  to  this  case;  for  in  the  case  of  a 
conviction  it  is  otherwise,    ft  was  said  that  a 


L.  C.  J.  FrtAt^  after  stating  the  warrant  of 
covimitnsenti  said,  There  are  two  objections 
taken  to  the  legality  of  this  warrant,  and  a 
third  matter  inaisted  on  for  tba  defeodant,  is 
privilege  of  parlianeat 

The  first  obyeetien  is,  that  it  does  not  appear 
4a  the  Conri  that  Mr,  Wilkes  was  cbarged  by 
any  evidence  before  the  seoretariea  of  state, 
that  he  sraa  the  author  or  pablisher  of  the 
Nerth  Briton  N**  46.  In  answer  to  this,  we 
an  all  of  opiaion,  that  it  ia  net  necessary  lo 
state  in  the  warrant  that  Mr.  Wilkes  was 
charged  by  any  evidence  before  the  secretaries 
#f  sute,  and  that  this  objection  has  no  weight 


charge  by  witness  was  the  ground  of  a  war- 
rant ;  but  we  think  it  not  requisite  to  set  ent 
more  than  the  offence,  and  the  particular  spe- 
cies of  it.  It  may  be  objected,  if  this  be  gwd, 
every  man's  liberty  will  be  in  the  power  of  a 
justice  of  peace.  But  Hale,  Coke  and  Haw- 
kins, take  no  notice  that  a  charge  is  necesssry 
to  be  set  out  in  the  warrant  In  the  case  of 
the  Seren  Bishops,  their  counsd  dkl  not  take 
this  objection,  which  no  doubt  bat  they  wvuld 
have  done,  if  they  had  thought  there  bad  been 
any  weight  in  it  1  do  not  rely  upon  the  de- 
termination of  the  judges  who  then  prended  ia 
the  King's-bench.  I  have  been  attended  with 
many  precedents  of  warrants  returned  into  the 
King's-bench  ;  they  are  atmoot  tmiversally 
like  this;  and  in  sir  William  Wyndham^ 
case,  1  Stra.  2,  3,  this  rery  point  before  as  is 
determined.  And  Hawkins,  in  bis  9  PI.  Coma. 
180,  sect  ir,  says,  "  It  ia  safe  to  set  forth 
that  the  party  is  chlrg^ed  upon  oath  ;  but  this 
is  not  necessary ;  for  it  hath  been  icaolved, 
that  a  commitment  for  treason,  or  for  soapicMa 
of  it,  without  settinsr  forth  any  fiartieolar  aeco- 
sation,  or  fljound  of  suspicion,  is  g^Mid;"  and 
cites  sir  William  Wyndham's  cane,  TOa.  f 
Geo.  Dalt.cap.  121,  Crorap.  23S,.b. 

The  second  objection  is,  that  the  libel  wnght 
to  be  set  forth  in  the  warrant  in  hoe  verbtt,  or  aft 
least  so  much  thereof  as  the  secretaries  9f  slata 
deemed  infiimous,  sediHous,  &e.that  the  Comt 
may  jadge  whether  any  such  paper  ever  ex- 
isted ;  or  if  it  does  exist,  whether  it  be  an  i^ 
fbmous  snd  seditwus  libel,  or  not.  But  we  are 
all  of  a  contrary  opinion.  A  warrant  of  oooi* 
mitroent  for  felony  must  contain  the  speoea  of 
felony  briefly,  "  as  for  fetony  for  the  death  ef 
J.  S.  or  for  burglsry  in  breaking  the  boose  of 
J.  S.  &c.  and  the  reason  is,  because  it  nnay  ap- 
pear to  the  judges  upon  the  return  of  an  Ha- 
beas Corpus,  whether  it  k€  fahwy  or  boC* 
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The  imgifltrate  fbruM  hii  jodipneol  upon  the 
writJB^,  wbetber  it  be  an  infamoiui  and  aedi* 
tioiM  libel  er  net  at  bis  peril;  aDd  perhape  the 
paper  Heelf  may  net  ooiitaio  the  wheleef  the 
libel  I  iBoendoB  may  be  Decessary  to  make  the 
If  bole  out.  There  is  no  other  word  in  the  law 
bot  Kbel  whereby  to  eznreas  the  true  idea  of 
an  iolbmous  wnting.  We  onderatand  the  na- 
ture of  a  libel  aa  vfell  as  a  species  of  felony. 
It  is  said  the  libel  ought  to  be  sfated,  because 
the  court  cannot  judge  whelher  it  is  a  libel  or 
not  without  it;  bot  that  is  matter  for  the  judge 
and  jury  to  dfterroine  at  the  triali  If  the  pa- 
per  was  here,  1  should  not  be  afraid  to  read  it. 
ne  miyht  perhaps  be  able  to  determine  that  it 
was  a  libd,  bot  we  could  not  iudge  that  it  was 
not  a  libel,  because  of  iouendos,  &e.  It  may 
be  said,  that  without  seeing  the  libel  we  are 
not  able  to  fix  the  quantum  of  the  bail ;  but  io 
answer  Io  this,  the  nature  of  the  o^nce  is 
known  by  us.  It  is  said  to  be  an  infamous  and 
seditious  libel,  it  Is  such  a  misdemeanor  as  we 
should  require  good  bail  for,  (moderation  to  be 
obserred)  and  such  as  the  party  may  be  able 
10  procure. 

The  Ihvd  matter  insisted  upon  for  Mr. 
Wilkes  is,  that  be  is  a  member  of  parliament, 
(which  has  been  admitted  bj  the  King's  Ser- 
jeants) and  intitled  to  {itmlege  to  be  free 
from  arrests  in  all  cases  except  treason, 
felony,  and  actual  breach  of  the  peace,  and 
theref^  ought  to  be  discharged  from  im- 
prisonment without  bail ;  and  we  are  all 
•f  opinion  that  he  is  intitled  to  that  prifilege, 
mod  most  be  discharged  without  nail.  In 
the  case  of  the  8ef  en  Bubops,  the  Court  took 
notice  of  the  priTilege  of  parliament,  and 
thought  the  bishops  would  have  been  intitled  to 
It,  if  tlie^  had  not  judged  them  to  have  been 
guilty  of  a  breach  of  the  peace ;  for  three  of 
them,  Wright,  HoHoway,  and  Allybone,  deemed 
a  seditious  libel  to  be  an  actual  breach  of  the 
peace,  and  therefore  they  were  ousted  of  their 
priTileffe  most  unjustly.  If  Mr.  Wilkes  had 
been  described  jis  a  member  of  parliament  in 
the  return,  we  must  hare  taken  notice  of  the 
law  of  privilege  of  parliament,  otherwise  the 
members  would  be  without  remedy,  where 
the^  are  wrongfully  arrested  against  the  law  of 
paniamenl.  We  are  bound  to  take  notice  of 
their  priTilcges  as  being  part  of  the  law  of  the 
land.  4  Inst  S5,  says,  tne  pririlege  of  parlia- 
ment holds  unless  it  be  in  three  cases,  viz. 
treason,  fblooy,  and  the  peace :  these  sre  the 
words  of  Coke.  In  the  trial  of  the  Seven 
Biahops,  the  word  *  peace'  in  this  case  of  pri- 
vilege is  explained  to  mean  where  soret}^  ofthe 
perndi  is  required.  Privilege  of  parliament 
boHa  in  infomiatioos  for  the  king,  unless  in 
the  cases  before  excepted.  The  case  of  an  in* 
Ibrmation  against  lord  Tankerville  for  bribery, 
4  Aome,*  was  within  the  privilege  of  parlia- 

*  This  must  be  a  mistake  of  the  reporter ; 
for  lord  Tankerville's  case  was  in  1758.    See 

iuum.  Dom.  Proc.  0  June  in  that  year.-^ 
laa-grave*  • 


neiit.  See  the  Resolofkm  of  Lords  and  Com-^ 
mens,  anno  167 Ji.  We  are  all  of  opinion  that 
a  libel  ia  not  a  breach  of  the  peace  It  tendt 
to  the  breach  of  the  peace,  and  that  is  the  ot* 
most^  1  Lev.  139.  Bot  that  which  only  tends' 
to  the  breach  ofthe  peace  cannot  be  a  breach  of 
it.  Suppose  a  libel  be  a  breach  of  the  peace; 
yet  I  think  it  cannot  exclude  privilege;  be* 
cause  I  cannot  find  that  a  libeller  is  bound  to 
find  surety  ofthe  peace,  in  any  hook  whatever, 
nor  ever  was,  in  any  case,  except  ooe,  viz.  the 
case  of  the  Seven  Bishops,  where  three  judges 
said,  that  surety  of  the  peace  was  required  in 
the  case  of  a  libel.  Judge  Powell,  the  only 
honest  man  of  the  four  judges,  dissented ;  and 
I  am  bold  to  be  of  his  opinion,  and  to  say,  that 
case  is  not  law.  Bot  it  shews  the  miserable 
condition  of  the  state  at  that  time.  Upon  the 
whole,  it  is  absurd  to  i^uire  surety  of  thd 
peace  or  bail  in  the  case  of  a  Kbeller,  and  there- 
fore Mr.  Wilkea  must  be  discharged  from  hii 
imprisonment. 

Whereupon  there  was  a  loud  husaa  in  West* 
minster-baJL*  fie  was  discharged  accordingly. 

Lord  Chief  Jvsticb  Pratt's  ARGimEUT 

ON    DELIVXRINO    THE    JvJ>GMBMT    OW 

THB  Court,  from  xbm  Book  eh^ 
TITLED^  '  A  Digest  of  the  Law  of 

Libels.' 

. 

When  this  return  was  read,  my  brother 
Glypn,  counsel  for  Mr.  Wilkes,  made  two  ob- 
jections to  it;  and  though  those  should  fail, 
him,  he  insisted  that  Mr.  Wilkes,  from  the  na- 
ture of  his  particular  station  and  character,  aa 
being  a  member  of  the  House  of  Commons, . 
was  entitled  to  privilege  of  parliament,  and 
ought  for  that  reason  alone  to  be  discharged 
fVom  his  present  imprisonment.  To  begin  with 
the  objections.  The  first  was,  that  it  did  not 
appear  by  the  warrant  that  Mr.  Wilkes  stood 
cnarged  upon  any  evidence  with  being  the 
author  of  the  libel  described  In  the  warrant. 
The  true  question  arising  upon  this  objection,  is 
whether  stating  the  evidence  be  essential  to  ilie 
validity  of  the  warrant.  And  upon  this  point 
we  are  all  dearly  of  opinion  that  the  warrant 
is  good.f  We  consider  the  secretaries  io  the 
light  of  common  justices  of  the  peace :  they 
no  more  than  any  common  justices  can  issu^ 
warrants  merely  ex  officio,  or  for  offences  with- 
in their  private  knowledge,  being  in  those  cases 
rather  witnesses  than  magistrates.  Bot  though 
this  be  admitted,  it  will  not  affect  the  present 
question.  The  present  question  is,  whether 
tne  stating  the  evidence  be  essential  to  the  va 
lidity  of  9ie  warrant?  No  authority  has  been 

*  See  the  Case  of  lord  Shaftesbury,  vol.  6, 
p.  1S70,  ofthe  Seven  Bishops,  vol.  l<i,  pp.  43Q, 
431.  See  too  the  Case  ofthe  Ring  v.  Gardner, 
1  Irish  Term  ReporU  285. 

f  See  Leach's  Hawkins's  Pteas  of  tht 
Crown,  book  B,  c.  16,  §  IT. 
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cited  by  the  defemUiit's  eouoael  to  shew  it. 
,  Rudjtrd's  Case  in  S  Veotr.  S^,  was  indeed}  re- 
'  ferred  to ;  but  upon  ezambiD^  that  case,  it 
does  not  appiy.  The  oommitment  there  was 
a  commitment  in  execution,  and  therefore  it 
waa  necessary  in  that  case  to  state  the  e? i- 
dence.  It  wa»  urged  farther,  that  the  ground 
of  the  justices*  jurisdiction  rested  in  the  charge 
by  witnesses ;  and  if  it  was  otherwise  e^ery 
roan's  liberty  would  be  in  the  power  of  the  ju^ 
tices.  The  objection  deserres  an  answer ;  and 
if  it  had  not  been  determined  before,  1  should 
bsTe  thought  it  ? ery  weighty  and  alarming : 
but  it  has  Men  settled.  Before  1  mention  the 
case  where  it  was  solemnly  adjudged,  1  would 
take  notice,  that  neither  my  lord  Coke,  lord 
Hale,  or  Mr.  Hawkins,  all  of  them  Yery  able 
writers  upon  the  crown  law,  have  considered 
such  a  charge  as  is  contended  for  to  be  essen^ 
tial.  In  the  trial  of  the  Seven  Bishops,  though 
they  were  committed  upon  a  similar  warrant, 
their  counsel  did  not  take  the  same  objection. 
In  referring  to  that  great  case,  I  am  not  to  be 
understood  as  intend mg  to  giTe  any  weight  la 
the  determination  of  the  judges  who  sat  upon 
the  bench,  in  that  cause.  I  rely  onlv  on  the 
silence  of  the  defendants'  counsel,  who  were 
all  of  them  lovers  of  liberty,  and  the  greatest 
lawyers  of  that  age.  We  have  seen  prece- 
dents of  commitqaents  returned  upon  Habeas 
Corpus's  into  the  King's  bench,  where  the 
warraota  have  been  all  in  the  same  form,  and 
no  such  objection  taken ;  bnt  the  veir  point 
was  determined  in  the  case  of  sir  W.  Wynd- 
bam,  3  Vin.  530.  535,  Stra.  2,  who  was  com- 
mitted for  high  treason  generally,  and  not  on 
the  charge  of  any  body  stated  in  the  commit- 
ment. 2  Hawk.  PI.  Cr.  120,  chap.  17,  sect. 
17,  refers  to  the  case  of  sir  W.  Wyndham,  and 
says  it  is  safer  to  set  forth  that  the  party  is 
charged  upon  oath,  but  that  is  not  oecessar^ 
Thus  stands  this  point  on  authorities.  Tl 
other  objection  was,  that  the  libel  itself  ought 
to  have  been  set  forth  in  hec  verba;  but  upon 
that  point  too,  we  are  all  of  opinion  that  the 
warrant  is  good.  It  was  urged,  that  the  spe- 
cific cause  of  detention  ought  to  be  stated  with 
certainty;  and  therefore  if  a  man  be  com- 
mitted for  felony,  the  warrant  must  briefly 
mention  the  species  of  the  felouji.  Now  the 
species  of  every  offence  must  be  collected  by 
the  magistrate  out  of  the  evidence ;  but  he  is 
not  bound  to  set  forth  the  evidence :  he  is  an- 
awerable  only  for  the  inference  he  dedueea  from 
it.  As  to  a  libel,  the  evidence  is  partly  inter- 
nal and  partly  external.  The  paper  itself  may 
not  be  complete  and  conclusive  evidence ;  for 
it  may  be  dark  and  unintelligible  without  the 
innuendos,  which  are  the  external  evidence. 
There  \m  no  other  name  but  that  of  libel  appli- 
cable to  the  offence  of  libelUog ;  and  we  know 
the  offence  specifically  by  that  name,^  as  we 
know  the  .ofiences  of  horse-stealing,  forgery, 
&c.  by  the  names  which  the  law  has  annexra 
to  them.  But  two  reasons  were  urged  why 
the  lam  [qu.  libel]  ought  to  be  sUted.  First, 
it  was  said,  that  without  it  the  Court  cannot 


tsary. 
Tbe 


judge  whether  it  be  a  libd  of  not    The  ts- 
swer  is,  that  the  Court  ought  not  in  this  pro- 
ceeding 10  give  any  judgment  of  that  sort,  ts 
it  would  tend  to  prejudication,  to  take  awty  tbe 
office  of  a  jury,  and  to  create  an  improper  io- 
fluence.     The  other  reason  was,  that  Dolns 
the  libel  be  stated,  the  Court  cannot  be  aUe  to 
determine  on  the  quantity  of  bail.     1  aoswer, 
that  regard  to  the  nature  of  tbe  offence  is  the 
only  necessary  rule  in  bailing.     As  to  tbe  of* 
fence  of  a  libel,  it  is  an  high  misdemesoor,  sod 
good  bail  (having  regard  to  the  quality  of  ilif 
offender)  should  be  required.     But  if  the  iilifl 
itself  was  stated,  we  could  have  no  other  loet- 
sure  of  bailing  than  this.     Besides,  there  bsi 
been  no  caw  shewn  to  warrant  this  resson,  tod 
it  was  not  urged  in  the  case  of  the  Seven  Bi- 
shops.     But  then  it  remains  to  b^  consiilered, 
whether  Mr.  Wilkes  ought  not  tobeditcbtr|ped. 
The  king's  counael  have  thought  fit  to  aHisii, 
that  he  was  a  member  of  the  Boose  of  Com- 
mons, and  we  are  bound  to  take  notice  of  it 
In  the  case  of  the  Seven  Bishops,  the  Coort  took 
notice  of  their  privilege  from  their  descriptios 
in  tbe  warrant.     In  the  present  case,  there  is 
no  suit  depending.    Here  no  writ  of  pririlcse 
can  therefore  issue,  no  plea  of  pririlcge  eu  be 
received.     It  rests,  and  must  re<t  on  tbe  sd* 
mission  of  the  counsel  for  the  crown :  it  is  fair- 
ly before  us  upon  that  admiasion,  and  we  tn 
bound  to  determine  it.     In  lord  Cuke  4  lost. 
124,  25,  after  abewing  that  privilege  of  parlia- 
ment is  conusable  at  common  law,  be  sajTS 
that  privilege  generally  holds,  unless  it  be  is 
three  cases,  viz.  treason,  felony,  and  the  peace. 
We  have  not  been  able  to  have  recourse  to  tbe 
original  record,  but  in  Cotton's  Abriilgcoieot, 
fol.  596,  you  will  find  my  lord  Coke  was  ns;bt 
Tbe  case  I  would  refer  to  is  that  of  Will>a« 
Lake,  9th  of  Ben.  6,  who  being  a  member's 
aervant,  and  taken  in  execution  for  ddit,  vai 
delivered  by  the  privilege  of  the  Boose  of 
Commons;  tbe  book  adds,  (and  for  that  pur- 
pose I    refor  to  it)  wherein  is  to  be  ootrd, 
that  there  is   no  cause   to  arrest  any  w 
man,  but  for  treason,  fek>ny,  and  tbe  peact 
In  tbe  trial  of  the  Seven  Bishops,  tbewocdi 
Mhe  peace'  are  explained  to  mean  'aorety 
« of  the  peace.'     In  the  case  of  the  Kt«r,^ 
sir  Thomas  Culpepper,  reported  in  13  )!«• 
108,  lord  HoK  says,  that  whereas  it  ia  «" 
in  our  books,  that  privilege  of  parfiameot  wai 
not  allowable  in  treaaon,  felony,  or  breach  « 
the  peace,  it  must  be  Intended  where  aoretr 
of  the  peace  is  desired,  that  it  shall  not  prote|^ 
a  man  against  a  nipplicaviif  but  it  holds  ssweH 
in  case  of  indictment,  infonaatioD  for  breadi 
of  tbe  peace,  as  in  case  of  actions,    in  ^ 
case  or    lord  Tankerville  a  few  years  ag^ 
which,  though  not  reported  in  any  lav  book,  * 
upon  record  in  pariiament,  it  was  held,  that 
bribery,  being  only  a  con8tnictive,«nd  aetf* 
actual  breach  of  thepeace,  ahonld  notoosihA 
of  his  privilege.    There  ia  no  difecaoebe- 
tween  the  two  houses  of  parliament  in  resca 
of  privilege.     The  atatntea  ht  IS  and  IS  WO. 
S,  c.  3»  and  S  and  3  An.  e.  18^  ipeak  of  u* 
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prifil^  of  iMriitment  in  rcferenoe  not  to  ono 
Houflo  in  paiticulur,  but  to  both  H011M8.  Wbut 
thea  IB  the  preseot  case  f  Mr.  Wilkes,  a  mem- 
ber of  the  HooM  of  Commons,  is  committed 
lor  boini;   the  author  and  publisher  of  an 
iofamous  and  seditious  libel.    Is  a  libel  ipso 
facio  in  itself  an  actual  breach  of  the  peace? 
Mr.  Daltott  in  his  Justice  of  the  Peace,  foh 
^9,  defines  a  libel  as  a  thing  tending  to  the 
breach  of  the  peace.     In  sir  Baptist  Uicks*s 
case,  Hob.  S34,  it  is  called  a 'provocation  to  a 
breach  of  the  peace.    In  Lev.  139,  the  King 
9,  SuoHners,  it  was  held  to  be  an  offence  conu- 
sable  before  justices,  because  it  tended  to  a 
breach  of  the  peace.    In  Hawk.  PI.  Cor.  193, 
cbap.  73,  sect.  3,  it  is  called  a  thing  directly 
tending  to  a  breach  of  the  public  peace.   Now, 
that  which  tends  only  to  the  breach  of  the 
peace,  is  not  an  actual  breach  of  it,  is  too  plain  a 
prspositioD  to  admit  of  argument.    But  if  it 
was  admitted  that  a  libel  was  a  breach  of  the 
peace,  still  privilege  cannot  be  excluded,  unless 
It  requires  surety  of  the  peace ;  and  there  has 
been  no  precedent  but  that  of  the  Seven  Bishops 
cited  to  shew  that  sureties  of  the  peace  are 
reqoirable  fnmi  a  libeller ;   and  as  to  tbe  opi- 
oiuD  of  the  three  judges  in  that  case,  it  only 
serves  to  shew  the  miserable  state  of  justice  in 
those  da  vs.     Ally  bone,  one  of  the  three,  was  a 
rigid  and  professed  Papist  ;*  Wright  and  Hoi* 
loway,  1  am  much  afraid,  were  placed  there 
fordoing  jobs;   and  Powell,  the  only  honest 
man  upon  the  bench,  gave  no  opinion  at  all. 
Perhaps  it  implies  an  absurdity  to  demand  sure- 
ties of  the  peace  from  a  lilieller.    However, 
what  was*doue  in  the.case  of  the  Seven  Bishops, 
I  am  bold  to  deny  was  law. 

Upon  tbe  whole,  though  it  should  be  ad* 
mitted,  that  sureties  of  tbe  peace  are  requirable 
from  Mr.  Wilkes,  still  his  privilege  of  parlia* 
ment  will  Dot  be  taken  away  till  sureties  have 
been  demaoded  and  refused.  Let  him  be  dis- 
charged. 

[This  Judgment  for  Privilege  of  Parlia- 
meot  io  the  case  of  Libel,  was  taken  into 
consideration  by  both  Houses  at  their 
first  meeting  sNerwards.  The  discussion 
ended  in  a  joint  Vote,  by  which  it  was  re* 
aolf ed,  «•  That  the  Privilege  of  Parlia- 
ment doth  not  extend  to  the  case  of 
writing  and  publishing  Seditious  Libels, 
iior  ought  to  be  allowed  to  obstruct  the 
ordinary  course  of  the  laws  in  the  speedy 
aud  efiTectusI  prosecution  of  so  heinous  and 
dangerous  an  offence."  [See  New  Pari. 
Hist.  vol.  15,  p.  1363  ]  Thb  Resolution 
was  uot  carried  without  a  very  strong  con- 
test. Of  the  debates  on  this  occasion,  no 
reg'ular  account  has  been  yet  published. 
But  tbe  Annual  Register  for  1763,  gives  a 
general  view  of  the  chief  topics  on  each 
etde  ;  and  the  protest  made  against  the 
Resolution  in  tlie  House  of  Lords,  con- 
taios  a  masterly  and  spirited  Argument 

•  Barn,  Hist.  O.  T,  745,    3  Mod.  239. 
VOLu  XIX. 


•gainst  thai  namwhig  the  Privilege  of 
Arliaodent  This  Protest  will  appear  by 
the  following  Extract  from  the  Journal  of 
the  Loids.] 

EXIBACT  FROM  THE  JOUBNAL  OF  THE  LoRDS* 

ZHe  MaHiSt  89  Navmbris,  1763. 

The  order  of  the  day  for  resuming  the  ad- 
journed consideration  of  the  report  of  the  confer- 
ence with  the  Cbmmons  of  Friday  last  being 
read; 

The  third  Resolution  of  the  Commons  was 
read,  as  follows : 

**  Resolved,  by  the  Codamons  in  parliament 
assembled, 

*<  That  privilege  of  parliament  does  not 
extend  to  the  case  of  writing  and  publishing 
seditious  libels,  nor  ought  to  be  allowed  to  ob- 
struct tbe  ordinary  course  of  the  laws,  in  the 
speedy  and  effpctualprosecution  of  so  heinous 
and  dangerous  an  offence." 

And  it  being  moved  to  agree  with  the  Com- 
mons in  the  ssid  resolution  ; 

The  same  was  objected  to.  AAer  lopg  de- 
bate thereupon, 

The  ]|uestIon  was  put.  Whether  to  agree 
with  the  Commons  in  the  said  Resolution  f 

It  was  resolved  in  the  affirmative. 
«  Dissentient' 

*<  Because  we  cannot  hear  without  the  ut- 
most concern  and  astonishment,  a  doctrine  ad- 
vanced now,  for  the  first  time,  in  thn  House* 
which  we  apprehend  to  .be  new,  dangerous, 
and  unwarrantable,  viz.  that  the  personal  pri- 
vilege of  both  Houses  of  Parliament  naa 
never  held,  and  ought  not  to  hold,  in  the  case 
of  any  criminal  prosecution  whatsoever ;  by 
which,  all  the  records  of  parliament,  all  history, 
all  the  authorities  of  the  gravest  and  soberM 
judges,  are  entirely  rescinded ;  and  tbe  funda- 
mental principles  of  the  constitution,  with  re- 
gard to  the  independence  of  parliament,  tora 
up  and  buried  under  the  ruins  of  our  most  esta* 
bushed  rights. 

"  We  are  at  a  loss  to  conceive,  with  what 
view  such  a  sacrifice  should  be  proposed,  on- 
less  to  amplify,  in  effect,  tbe  jurisdiction  of  the 
inferior,  by  annihilating  the  ancient  immnni* 
ties  of  this  superior  court. 

<•  The  very  question  itself,  proposed  to  us 
from  the  Commons,  and  now  agreed  to  by  the 
Lords,  from  the  letter  and  snint  of  it,  contra* 
diets  this  assertion ;  for,  whilst  it  only  nar- 
rows privilege  in  criminal  matters,  it  esta« 
blishes  the  principle.  The  law  of  privilege, 
touching  imprisonment  of  the  persons  of  lords  of 
pariiameot,  as  stated  by  the  two  standing  orders,  , 
declares  generally,  that  no  lord  of  parliamentt 
sitting  thO  pariiament,  or  within  the  usual 
times  of  privilege  of  parliament,  is  to  be  im« 
prisoned  or  restrained,  without  sentence  or 
order  of  the  House,  unless  it  be  for  treason  or 
felony,  or  for  refusing  to  give  fecurity  for  the 
peace,  and  refusal  to  pay  ebedieooe  to  a  wri^ 
of  Habeas  Corpus. 

'<  Tbe  first  of  these  orders  was  made  after 
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Mng^  coosiJerafiDn,  apon  a  di«pate  whb  the 
kiofif,  when  the  precedentt  of  both  Houeet  had 
been  foll^  impeotcdy  commented  opoBy  re- 
ported, and  entered  in  the  Journals^  and  after 
the  king'i  counsel  had  been  heard.  It  was 
made  in  sober  times,  and  by  a  House  of  Peers, 
not  only  loyal,  hot  de¥Oted  to  fhe  crown ;  and 
it  was  made  by  the  unanimous  consent  of  all. 
Dot  one  dissenting.  These  circumstances  of 
solemnity,  deliberation,  and  unanimity,  are  so 
Singular  and  extraordinary,  that  the  like  are 
scarce  to  be  firand  in  any  mstanoe  among  the 
veoorda  of  parliament. 

**  When  the  two  cases  of  surety  for  the 
peice,  and  Habeaa  Coroos,  come  to  be  well 
considered,  \\  will  be  found  that  they  both 
breathe  the  same  spirit,  and  grow  oai  of  the 
•ameprittciple. 

«<  llie  offences,  that  call  for  surety  and 
Habeas  Corpus,  are  both  cases  of  present  eon- 
tinahig  Tiolcfnce;  the  proceedings  in  both 
lia?e  the  same  end,  m.  to  repress  the  force, 
sad  to  disarm  the  offender.  The  proceeding 
stops  in  both  when  that  end  y^  attained ;  the 
offence  is  not  prosecuted  or  punished  in  either ; 
the  necessity  is  e^ual  in  both,  and,  if  prif  i- 
lege  was  allowed  in  either,  so  loi^  al  the  ne- 
cessity lasts,  a  lord  of  parliament  would  enjoy 
a  mightier  prennatife  than  the  crown  itself  is 
Sntitledto.  Lastly,  they  both  leave  the  prose- 
flatioB  of  a&  misdenuanon  stiU  under  pri? i- 
Isgs,  sad  ds  iioi  denmlB  fipom  that  great 
fundamental,  that  none  sball  be  arnslsd  in  the 
soiirse  of  sroseoatmi  fbr  any  crime  wutor 
tiesson  ana  felony. 

''These  two  ofdeisesniprisi  the  wholelmwsf 
priviiegB,  and  are  both,  of  thess  standing  or- 
dm,  andoonsssuaiay  the  fixed  laws  of  the 
BoMe,  by  Wfaicli  we  are  all  bsond  nstU  they 
era  duly  repealed. 

'*  The  ResnIutioB  of  Ae  other  Hoass  now 
apecd  Is,  is  a  dirsct  contradiction  to  the  rule 
or  pariiasMtttary  privilege,  laid  down  in  the 
afaesaid  standiog  orders,  both  in  letter  and 
spirit.  Before  the  reasons  are  stated,  H  will 
lis  proper  to  premHS  two  obserraaons. 

''First,  that  m  all  cases  where*  security  of 
lbs  peace  may  he  required,  the  ford  cannot  be 
oommittad  tilltbat  security  is  refosed,  and  con- 
sequently  the  magistimts  will  be  goiky  of  a 
braacb  of  privilege,  if  he  commits  the  of- 
lender  without  demanding  that  security. 

"  Sseondly,  although  Sie  security  should  be 
tefosed,  ye^  if  the  party  is  committed  gene- 
tatty,  the  magistrate  is  gviltyb  of  a  breach  of 
privilege,  becrase  the  party  refusing  ought 
anly  ta  be  eommitted  till  be  has  found  sureties ; 
whereas,  by  general  con^mitment,  he  is  held 
fast,  even  though  he  should  give  sureties,  and 
ana  only  be  dischai;ged  by  giving  bail  for  his 
appearance. 

'<  This  bemsr  premised,  the  first  objection  is 
ta  the  generality  of  this  Resolution,  which,  as 
It  IS  penned,  denies  the  privilege  to  the  sup- 
psssd  libeller,  not  only  where  he  refuses  to 
give*  sureties,  but  likewise  throughout  the 
mole  prasscBlioo,  firom  tbs  bsgiawttg  to  the 


end ;  satbat,  altboagb  beahould  sabnal  to  be 
bound,  he  may,  netwithstandingt  he  alkerwaids 
airested,  triciC  convicted,  sod  paniahad,  silling 
the  parliament,  and  withoat  leave  of  the 
House,  wherein  the  law  of  privilege  is  finda- 
roentally  nrisunderstood,  by  which  no  commit- 
ment whatsoever  is  tolerated,  but  that  on^ 
which  is  made  upon  the  refusal  of  tba  i 
or  in  the  other  ezoepted  cases  of  i 
feloDy,  asd  the  Habeas  Corpas. 

"  If  privilege  wilt  not  hokl  throngfaoot  ia 
the  case  ofa  seditious  libel,  it  most  be  bo* 
caase  that  offence  is  sacb  a  breach  of  the 
peace,  fbr  which  sureties  may  he  denaandcd; 
and  if  it  be  so,  it  will  readUy  he  admitled,  thtf 
the  case  oomes  witbm  the  exception, '  ptofided 
always,  that  sureties  have  been  refused,  asd 
that  the  partv  is  committed  oaly  lift  ha  riwll 
give  sureties. 

"  But  first,  this  offmce  is  BOt  a  breach  of  tbs 
pesce ;  it  does  not  fkll  withto'any  definitioa  of 


writers  open  that  snl»iect ; 
firom  menace  to  actual  wounding, 
or  with  a  multitude,  are  deserihed  to  be  ads  sf 
violence  against  the  persons,  goods,  or  i 
sions,  potting  the  subject  in  fear  bj 
threats  or  gestures.  Nor  is  this  esse  of  the 
Kbellcr  ever  enumerated  in  any  of  these  writers 
amonff  the  breaches  of  peace;  on  the  coatrary, 
it  is  always  described  as  aaact  tending  ta  ex* 
dte,  provoke,  or  produce,  breachea  of  the 
peace ;  end  although  a  secretary  of  state  may 
be  plaMed  to  add  the  enflamin^  epithets  of 
trsssoaable,  traitorous,  or  seditious,  to  a  parti* 
cular  paper,  3ret  no  words  are  strong  eaoagh  ts 
alter  the  nature  of  things.  To  say  then,  that  a 
libel,  possiUj  productive  of  saoh  a  consequence, 
is  the  very  consequeaee  so  prodoccd,  is,  is 
other  word*,  to  declare,  that  the  csose  aad  the 
tSStd  are  the  same  thing. 

"  But,  secondly,  if  a  libel  could  poaitbly,  \f 
any  abuse  of  lanj^uage,  or  has  any  where  beca 
caOed,  inadvertently,  a  breach  of  the  peace, 
there  is  not  the  least  <coloor  tosayr,  that  the 
libsUsr  can  be  bound  to  give  sureties  fisr  the 
peace,  Ibr  the  fiiihiwing  reasons : 

"  Because  none  can^  so  boaod,naless  be  ba 
taken  in  the  actual  commitment  ofa  breach  of 
the  peace;  striking^,  or  puttings  sooaa  one  or 
Biore  o£  his  marjes^'s  subjects  ta  fear : 

"  Because  there  is  no  authority,  oravca  am* 
biguous  hint,  in  any  law-book,  tdbat  he  amy  be 
soboand: 

"  Because  no  libeller,  iafbct,  vras  ever  • 
bound  : 

'<  Because  no  crown  lawyer,  ia  the  aiost  de^ 
I  potic  times,  ever  insisted  he  should  lie  ao  bound, 
even  in  days  when  the  press  swarmed  with  the 
most  invenomed  and  virulent  tibeh^  and  when 
the  prosecutions  raged  with  each  ooaommoa 
fury  agahist  this  species  of  oflendcra;  when 
the  law  of  libels  was  ransacked  every  tana ; 
when  loss-  of  ears,  perpetual  imprisuuaieet, 
banishmeat,  and  fines  of  tea  aad  twenty 
thousand  pounds,  were  the  oonnaoa  jndp 
in  the  8ta^€baalbers  aad  wbaa  the 
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«<  Thirdly*  this  RctoUilioii  deet  not  only  io- 
innge  tbejirifilege  of  pwliamepty  kit  points  to 
the  restnwt  of  tbe  perioiml  yiMity  of  ererjr 
eettMAOii  solyeet  i«  those  retlcDS,  seoiiig  tbot  it 
jdsss,  is  tfoet,  affirni,  thai  OH  tteo,  withoiit 
oMsptioiii  may  be  bound  to  the  pence  Ibr  this 


**  By  this  doctrine  erery  man's  Iflierty,  pdrl- 
leged  as  well  as  «apri?i(eged,  is  snrraidered 
into  the  hands  of  a  focretury  of  slate.  He  is 
by  this  i|Mau  impowered,  in  the  first  instance, 


S"2; 


to  pronounce  the'peper  to  lie  a  sedHloos  libel ; 
a  matter  of  soch  mfficalty,  that  some  have 
pretended,  it  is  too  high  to  be  intmsted  to  a 
specialjnryofthe  first  rank  and  condition:  he 
IS  to  nndentand,  and  decide  by  hioftself,  the 
meaning  of  erery  innendo :  ke  is  to  deter- 
mine the  tendency  thereof,  and  brand  it  with 
his  own  epithets :  he  Is  to  adjudge  the  party 
/,  and  make  him  author  or  publisher,  as 
sees  good :  and  lastly,  he  is  to  give  sen- 
tence by  committing  the  perty.  All  these  au- 
Ihorities  are  given  to  one  smgle  magistrate, 
unasaisled  by  counsel,  evidence,  or  jury,  in  a 
case  where  the  law  says,  so  action  will  lie 
iiipunst  liim,  beoaose  he  acts  in  the  capacity  of 
njud^Bre. 

M  From  what  has  been  observed,  it  appearsto 
ns,  that  tbe  exception  of  a  seditious  libel  from 
privil^ie  is  neither  founded  on  usageor  written 
preoedento,  and  therefore  this  resolntion  is  of 
the  first  impression  ;  nay,  it  is  not  only  a  new 
'  Jaw,  narrowing  the  known  and  ancient  role, 
bat  It  is  likewise  a  law  ex  post  facio^  pendente 
Utcy  et  ex  pertet  now  first  declared  to  meet 
with  the  circumstances  of  a  particular  case ; 
end  it  must  be  further  considered,  that  iliis 
House  is  thus  called  upon  to  give  a  sanction 
to  tlie  determinations  ot  tbe  other,  who  have 
not  condescended  to  confer  with  us  upon  this 
foint  till  they  had  prejudged  it  theoaselves. 

«<  This  method  of  relaxing  the  rule  of  privi- 
kge,  case  by  case,  is  pregnant  with  this  fiuther 
iocoovenieace,  that  it  renders  the  rule  ere- 
carious  and  uncertain.  Who  can  foretel  where 
the  House  will  stop,  when  they  have,  by  one  in* 
frmgemoDt  of  their  own  standing  orders,  made 
a  precedent,  whereon  future  infringements 
with  equal  reason,  be  founded  f  How 
]l  tbe  eul)^  be  able  to  proceed  with  safety 
Is  this  perilous  business  ?  How  can  .the  judges 
decide  on  these  or  the  like  questions,  if  pnvi* 
Ugn  h  no  longer  to  be  found  in  records  and 
journals,  and  standing  orders  ?  Upon  any  oe- 
easion  privile^  niay  be  enlarged,  and  no  court 
will  veoi4ir«  tor  the  future,  without  trembling, 
cither  to  recognize  or  to  deny  it 

**  We  naaoifestlv  see  this  effect  of  excluding, 
hy  a  geame%\  resolution,  one  bailable  offence 
firoos  privilege  to-day,  that  it  wiU  be  a  prece- 
dent for  doing  so  by  another,  onou  soaie  lufenre 
occasioo,  tilt,  instead  of  privilege  holding  in 
•very  eitoe  not  excepted,  it  will,  ait  last,  come 
to  bold  in  aoM  hot  jucb  as  are  caqpccssly 
saved* 
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**  When  the  case  of  die. Habeas  Ckirpos  is 
rdied  upon,  ss  a  precedent  to  enforce  tbe  de- 
claration, the  argument  only  shewa,  that  tho 
mischief  aforementioned  has  triien  place  al* 
ready,  since  one  alteration,  though  a  very  just 
one,  not  at  all  applicable  to  tlife  present  ques- 
tion, is  produced  to  justify  another  thbt  is  un- 
warrantable. 

«'  But  it  is  strongly  objected^  that  if  privi* 
logo  be  aUowed  in  this  case,  a  lord  of  pariia^ 
msnl  might  endanger  the  constitution  by  a 
continual  attack  ofsnooessife  fibdti  and  H 
a  pcnon  shouU  be  suffered  to  escape, 
the  aholter  of  privllqra,  with  nerpetual 
impnoity,  aU  government  would  no  over* 
turned ;  and  therefore  it  is  roespedieot  to  alkiif 
the  privilege  now,  when  the  time  of  privilege, 
by  prorogatiotts,  is  continued  fiir  ever,  without 
an  mlerval. 

**  This  dysotion  shril  be  anmeted  in  twn 
ways.  First,  if  inexpedienoy  is  to  destroy  ner^ 
sonal  privilege  m  Ibis  case  of  a  aedttioas  libel, 
it  is  at  least  as  inexpedient,  that  other  great 
misdemeanors  Aonid  stood  under  tbe  like  pro* 
tection  of  privilege;  neither  is  it  expettient| 
that  the  smyier  offences  shodd  be  ejtempt 
from  a  prspeontion  in  tbe  person  of  a  ford  of 
pariiament  i  so  that  if  this  argmnent  of  inex- 
pediency is  to  pievail,  it  must  prevail  through* 
out,  and  subvert  tbe  whole  law  of  privilege  in 
criminal  mattevs ;  in  which  metbod4»f  reason* 
mg  there  is  this  fonlt,  that  the  argument  provcis 
too  much. 

**  If  this  inconvenience  be  hideed  grievoni^ 
the  fouit  is  not  in  the  law  of  privilege,  but  in 
the  change  of  times,  and  in  the  management 
of  prorogations  by  tbe  servanta  of  tbe  crown^ 
which  arose  contrived,  as  not  to  leave  an  hour 
open  for  justice.  Let  the  objection  neverthe^ 
lose  be  allowed  m  its  utmost  extent,  and  then 
compare  the  inexpediency  of  not  munediatelyr 
prosecuting  on  one  side,  with  the  inexpediency 
of  stripping  tb9  partialneat  of  all  proiectiola 
from  privilege  on  tbe  other.  Unhappy  astbsi 
option  is,  the  public  would  rather  with  to  see 
the  prosecution  for  crimes  suspended,  than  th^ 
parliament  totolly  unprivileged  ;  although^ 
nolwithstandiog  tnis  pretended  ineonvcnienon 
is  so  warmly  magnified  on  tlie  preoeot  occasion, 
we  are  not  apprised  that  any  such  incon- 
venience has  been  felt,  though  tbe  privilegn 
has  been  enjoyed  time  immemorial. 

•«  But  thececond  and  best  answer,  becadso 
it  removes  ail  pretence  of  grievance,  is  tbis^ 
that  this  House,  upon  complaint  made,  has  tb« 
power  (which  it  will  exert  in  foveurof  juMice> 
to  deliver  up  the  offender  te  prosecution. 

**  It  is  a  dishonourable  and  an  undeserved  im- 
pnUtion  open  the  Lords,  to  suppose,  even  in 
ai^fumenl,  that  they  would  nonrisb  an  im- 
pious criminal  in  their  bosoms,  against  the  call 
of  offbnded  justice,  and  the  demand  of  their 
country. 

«« It  is  true,  however,  and  it  is  hoped  tM* 
thia  House  wilt  alwaya  see  (as  every  majorit* 
trato  ought  that  does  not  betray  bis  trust)  that 
■  •     igpwportyobaifnijbutwbta 
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that  ground  is  once  laid,  tbisy  wonld  be 
•shamed  to  protect  the  offeoder  one  moment. 
Surely  this  trust  (which  has  never  yet  been 
•bnscd)  is  not  too  ereat  to  be  reposM  in  the 
High  Coort  of  Parliament !  while  it  is  lodged 
there,  the  pnblic  justice  is  in  safe  bands,  and 
the  privilege  untouched :  whereas,  on  the  oon«^ 
trary,  if  for  the  sake  of  coming  at  the  criminal 
«t  once,  without  this  application  to  the  House; 
personal  privilege  is  taken  away,  not  only  the 
offender,  but  the  whole  parliament,  at  the  same 
time,  is  delivered  up  to  the.crown. 

•*  It  is  not  to  be  conceived,  that  our  ancestors, 
%hen  they  framed  the  law  of  privilege,  would 
have  left  the  case  of  a  seditions  libel  (as  it  is 
•  called)  the  onlv  unprivileged  misdemeanor. 
"Whatever  else  they  had  given  up  to  the  crown, 
.  they  would  have  guarded  the  case  of  supposed 
libels  above  all  others  with  privilege,  as  neiuff 
most  likely  to  be  abused  by  outrageous  «nd 
vindictive  prosecutions. 

"  But  this  great  privilege  had  a  much  deeper 
reach.  It  was  wisely  planned,  and  hath  hi- 
therto, through  all  times,  been  resolutely 
maintained. 

**  It  ivas  not  made  to  screen  criminals,  but  to 
preserve  the  very  being  and  life  of  parliament ; 
lor  when  our  ancestors  coniidere<l,  that  the  law 
had  lodged  the  grnc  powers  of  arrest,  indict-^ 
ment,  and  information,  in  the  crown,  they  saw 
the  parliament  would  be  undone,  if,  during  the 
time  of  prtvilet^  the  royal  process  should  be 
admitted  in  any  misdemeanor  whatsoever. 
Therefore  they  excepted  none.  Where  the 
ftbuse  of  power  would  be  fatal,  the  power 
ought  never  to  be  given;  because  redress 
comes  too  late. 

•*  A  parliament  under  perpetual  terror  of  im- 

£risonment  can  neither  be  free,  nor  bold,  nor 
onest ;  and  if  this  |irivile^e  was  once  removed, 
the  most  important  question  might  be  irreco- 
verably lost,  or  carried  by  a  sudden  irruption 
of  messengers,  let  loose  against  the  members 
Aalf  an  hour  before  the  debate. 

«*  Lastly,  as  it  has  already  been  observed,  the 
case  of  supposed  libels  i»,  of  all  others,  the  most 
4langen»us  and  alarming  td  be  left  open  to  pro- 
•ecution  during  the  time  of  privilege. 

*<  If  the  severity  of  the  law  touching  libels, 
as  it  hath  wimetimes  been  laid  down,  be  duly 
weighed,  it  must  strike  both  Houses  of  Parlia- 
Aient  with  terror  and  dismay. 

"  The  repetition  of  a  libel,  the  delivery  of  it 
«nread  to  another,  is  said  lo  be  a  publication  ; 
iMy,  the  bare  possession  of  it  has  been  deemed 
criminal,  unless  it  is  immediately  destroyed,  oi; 
carried  to  ^  magistrate. 
.  ««  Every  loni  of  parliament  then,  who  hath 
done  this,  who  is  falsely  accused,  nay,  who  is, 
though  without  any  information,  named  in  the 
secretary  of  sute's  warrant,  has  lost  his  privi- 
lege  by  this  resolution,  and  ties  at  the  mercy  of 
that  great  enemy  to  learning  and  liberty,  the 
•nesseiii^er  of  the  press. 

"  For  these  and  many  other  forcible  reasons, 
wc  hold  it  highly  unbecoming  the  dignity, 
gnnty,  and  wisdoia  of  th^  House  of  Peor9»  aa 


well  as  their  justice,  thus  judiciaHy  t6  explaia 
away  and  diminish  the  privilege  of  their  per- 
sons, founded  in  the  wisdom  of  ages,  declared 
with  precision  in  our  standing  order,  so  re- 
peatedly confirmed,  and  hitherto  preserved  in- 
violable by  the  spirit  of  our  aooeslors,  called 
to  it  only  by  the  other  House,  on  a  particular 
occasion,  and  to  serve  a  particular  purpose, 


expottjactoj  ex  parte^  et  pendente  lite 
courts  below. 


in  the 


'« Temple, 

Bolton, 

Grafton, 

Comwallis, 

Portland, 

Bristol, 

Devonshire, 

Scarborough, 

Dacre, 


Abergavenny, 
vPred.  Litch.  Gov. 
Ashburnham, 
Fortescne, 
Grantham, 
Walpole, 
Ponsonby, 
Folkestone" 


As  to  Scotland,  Mr.  Hume,  1  Comnseiit  75, 
(Trial  for  Crimes)  after  noticing  the  Resolu- 
tions of  the  two  Houses  of  Pariiameot,  (May 
6,  Nov.  S4,  S9, 1763,)  in  the  case  of  Wilkes, 
and  also  what  Blackstonesays,  (Comna.  vol.  1, 
p.  166)  proceeds: 

"  I  doubt,  therefore,  whether  this  privilc^re 
have  not  received  too  broad  a  construction  with 
us,  on  three  several  occastions,  where  such  a 
plea  has  been  moved.  In  the  process  Oecem- 
ner  24  (31,)  1711,  at  insUnoe  of  Alexander 
Doull  against  sir  James  Dunbar,  for  the  crimes 
of  oppression,  molestation,  assault,  and  viola- 
tion of  the  privileges  of  a  royal  burgh,  the 
Lords  gave  tuts  deliverance  *  In  respect  of  the 
above  mentk>ned  siir  James  Dunbar,  one  of  the 
pannels,  his  privilege  as  a  member  of  the  House 
of  Commons,  and  that  the  vrithin  libH  was 
raised  and  executed  against  him  and  his  ser- 
vants within  named,  during  the  currency  of  bis 
said  privilege,  dentert  the  diet  of  the  aaid  libel 
against  htni,  the  Ksid  sir  James,  and  against 
Alexander  and  William  Sutheriands,  his  ser- 
vants ;  but*  prejudice  to  the  pursuer  to  in^ 
in  a  new  libel,  and  prosecute  the  foresaids  per- 
sons, for  the  crimes  within  mentioned,  at  any 
other  lawful  tune  as  acoonis.'  In  the  process 
also  agaiiiKt  sir  Willism  Gordon  of  Dalpholly, 
Feb.  9,  1713,  tor  an  assault  a«id  outrag<>,  ac- 
companied with  the  violent  taking  of  certain 
papers  (and  this  was  chanred  as  aoMtontim^  ts 
a  robbery),  the  Court  declined  to  prcn^eed  until 
the  pann'el  should  judicially  wave  his  privilege 
as  a  member  of  ihe  House  of  CoinmoBs; 
which  being  done,  the  trial  went  on. 

"  The  third  instance  was,  on  the  7tb  of  De- 
cember, 1767,  on  occasion  of  the  trial  of  Mr. 
Dempster,  a  member  of  the  House  of  Com- 
mons, for  bribing  his  electors;  and  here  the 
Conrt  sustained  his  privilege,  to  binder  arrest 
of  his  person,  or  any  proceeding  in  the  trial. 
But  Ufion  appeal  to  the  House  of  Lords,  aa 

*  See  the  «•  Diversions  of  Paikgr'  sad 
Jamieaon's  Etymological  DklMMUury)  as  refer- 
red  to,  vol.  iO,  pp.  1007. 
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opinioo  WW  siffaified,  tbtt  this  interlocutor  of 
the  Court  of  Justiciary  was  wrong ;  and  an 
order  was  made  (for  the  appeal  was  not  dis- 
cussed, nor  any  judgement  given)  which  left  it 
open  to  thecn  to  reriew  their  decision.  Accord- 
ingly, on  the  18th  hf  March  1768,  in  respect  of 
this  ordo*,  the  Court  of  Justiciary  declared, 
« That  the  said  interlocutor  shall  be  no  prece- 
dent to  any  future  case  of  the  like  nature,  and 
that  the  matter  shall  lie  open  to  the  considera- 
tion of  the  Court  upon  any  such  future  case,  in 
the  same  manner  as  if  the  said  interlocutor  had 
not  piussed.'  Since  that  time,  there  has  not, 
however,  heen  any  opportunity  of  re-considering 
this  question.  ^ 

«•  By  the  last  clause  of  the  <  Act  for  pre- 
tenting  wrongous  imprisonment,  and  against 
nodoe  delays  in  trials,'  (6th  act  of  the  8th 
and  9th  sessions  of  the  1st  parliament  of  kinr 
William)  it  had  been  statute  and  ordained, 
that  DO  member  of  parliament  attending,  shall 


be  imprisoned  or  confined,  upon  any  account 
whatsomever,  during  a  session  of  parliament', 
withdut  a  warrant  of  parliament,  reserving  to 
the  high  constable  and  maruchal  their  privileges 
and  jurisdictions  in  the  time  of  parliament  as 
formeriy;  and  also  providing,  that  if  any 
member  shall  happen  to  commit  a  caoital 
crime,  or  if  there  be  a  manifest  hazard  of  the 
peace,  any  magnitrate  may  attack  for  securing 
of  the  person  or  the  peace,  and  deliver  the 
perMU  to  the  custody  of  the  high  conatabiel 
m  order  to  the  parliament's  cognition  the  next 
sederunt, 

•*  But  at  the  Union,  this  ample  pro- 
tection  came  to  be  restricted  to  the  narrower 
and  more  salutary  measure  of  the  English  pri« 
vilege." 

For  more  concerning  Privilege  of  Parliament, 
see  Brass  Crosby's  Case,  a.  d.  1770 ;  Richard 
Thompson's  Case,  vol.  8,  p.  1,  and  the  matter 
subjoined  to  that  Case. 


540.  Proceedings  on  Error  in  an  Action  of  False  Imprisonment  by 
Dry  DEN  Leach,*  against  John  Money,  James  Watson, 
and  Robert  Blackmore,  three  of  the  King's  Messengers, 
KingVBench,  Easter  Term,  5  George  III.  and  Michaelmas 
Term,  6  George  III.  a.  v.  1765. 


[These  Proceedings,  though  in  tlie  case  of  a 
civO  action,  fully  come  within  the  idea  of 
a  State  Trial.  They  grew  out  of  the  prose- 
cutions for  the  printing  and  publishing  N^ 
45  of  the  political  paper  called  The  North 
Briton,  and  involve  the  discussion  of  several 
points  relative  to  matters  of  the  most  public 
nature,  ^namely,  the  magisterial  powers 
claimed  as  incident  to  the  office  of  Secretary 
of  SUte,  the  Seizure  of  Papers,  and  the  Le- 
gality of  General  Warrants.  The  Case  is 
entirely  taken  from  Sir  James  fiurrow's  Re- 
port. See  3  Burr.  1693  and  1743.  Easter 
Term,  Friday,  17  May,  1765.     HMrgrave.'] 

Easter  Term^  5  Geo.  S. 

Soon  after  the  Court  sat,  the  lord  chief  jus- 
tice Pratt  came  personally  into  court,  to  con- 
fess {ore  tenus)  his  seal  put  to  a  Bill  of  Excep- 
tions in  this  Case ;  pursuant  to  the  requisition 
of  the  following  Writ,  viz. 

•  George  the  third,  &c.— To  our  trusty  and 
*  well-beloved  Charles  Pratt,  knight,  our  chief 
<  justice  of^  the  bench,  greeting. — Whereaa  we 

»  See  in  the  Case  of  Brookshaw  v.  Hopkins 
(reported  Lofft,  235.  340)  the  distinction  be- 
tween 8ct%  done  in  actual  execution  of  an  of- 
fice, and  acts  done  under  mere  colour  and  pre- 


<  have  lately  been  informed  that  in  the  record 

<  and  process,  and  also  in  giving  of  judgment 

*  in  a  plaint  which  was  in  our  court  before  yoit 

*  and  your  associates,  our  justices  of  the  said 

*  bench,  by  our  writ,  between  Dryden  Leach, 
'.  and  John  Money,  James  Watson,  and  Robert 

*  Blackmore,  in  a  plea  of  trespass,  assault,  and 
'  imprisonment,  manifest  error  hath  intervened, 
'  to  the  great  damage  of  the  said  John,  James^ 

*  and  Robert ;    which  said  record  and  process, 

*  for  the  error  aforesaid,  we  have  caused  to  be 

*  brought  into  our  court  before  us ;  and  now,  on 

*  tbebebalf  of  thesaid  John,  James,  and  Robert, 

*  we  are  informed,  in  our  said  court  before  us, 
*tbst  at  the  trial  of  the  issue  firsl  joined  be- 

*  tween  the  said  parties  in  the  plea  aforesaid, 

*  the  counsel,  learned  in  the  law,  of  the  said 

<  John,  James,  and  Robert,  alledged  on  their 

<  behalf  certain  Exceptions  to  the  opinion  then 

*  declared  and  given  by  you ;    and  that   the 

<  said  Exceptions  were  then  and  there  written 

*  in  a  certain  Bill,  to  which  you  put  yourseal. 

*  at  the  request  of  the  said  Jehu,  James,  and 
(  Robert,  according  to  the  form  of  the  statute  in 

*  such  case  made  atid  provided  ;  and  the  said 
'  John,  James,  and  Robert  have  brought  into 
'  our  court  before  us  the  said  Bill,  wi^h  your 

*  seal  put  to  the  same,  as  it  is  said  ;  whereupon 

*  the  said  John,  James,  and  Robert  have  be- 

*  sought  us  to  do  what  further  should    seem 

*  meet  to  be  done  in  this  behalf,  according  to 

<  the  form  of  the  said  statute ;  and  forasmuch 

<  as  by  the  said  statute  it  is  ordained,  that  in 

*  sach  case  the  justice  whose  jeal  should  b« 
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*  mi  to  such  cgcoeption  be«oai»aiiMlo  mtir 

*  before  us  at  a  certeiii  day,  to  coofcii  or  ileojr 
( his  seal ;  therefore  we  commaiMl  you  that 

<  you  personally  .appear  before  us,  on  the  mor- 

*  row  of  the  Ascension  of  oar  Lord*  whereso- 

<  erer  we  shall  then  be  in  England,  to  confess 

*  or  deny  the  seal  so  put  to  the  said  Bill  of  Ex« 

*  ceptions  as  aforesaid  to  be  your  seai|  accord* 

*  ing  to  the  form  and  effect  of  the  said  statute ; 

*  and  that  you  briog  with  you,  at  the  same  time, 

<  this  writ.     Witoess  William  lord  Mansaeld, 

*  at  Westminster,  the  34tb  day  of  Apr^l,  in  the 

*  iiflh  vear  of  our  reiirn.' 


N.  B.  The  Bill  of  Exceptions,  setded  by 
lord  chief  justice  Pratt,  had  been  preriously 
brought  into  this  court,  and  was  now  in  the 
hands  of  Mr.  Owen,  as  secondary  of  the  office 
Of  pleas ;  and  all  the  proceedings,  down  to  and 
incloding  the  abovementioned  writ,  were  en« 
tered  upon  the  rolls  of  this  court. 

The  lord  chief  justice  Pratt  being  now  come 
into  th»  court,  pursuant  to  the  oomouuid  con- 
tained in  the  said  writ,  deli? ered  it  to  the  Lord 
Chief  Justice  of  this  court ;  Mr.  Owen,  at  the 
■ame  time,  deliyering  the  original  Bill  of  Ex- 
ceptions into  lord  Mabsfield's  hand.  Where* 
upon  lord  Mansfield,  shewing  to  lord   chief 

i'ttstioe  Pratt  the  seal  thereto  affixed,  asked 
iim»  Whether  that  was  his  lordship's  seaj,  or 
not.  To  which  question  his  lordship  answering 
in  the  affirmatife,  lord  Mansfield  re-ddi?erc3 
the  Bill  of  Exceptions  to  BIr.  Owen; '  at  the 
name  time  deli? enng  to  him  the  abovemention^ 
Writ,  with  orders  « that  it  should  be  filed.* 

Note— There  was  no  written  retnm  to  this 
Writ ;  but  Mr.  Owen  proposes  to  indorse  upon 
It— «  Slir  Charles  Pratt,  knight,  the  chief  jus- 

*  tice  within  named,  personally  appeared  in  the 
«  court  of  the  lord  the  king,  before  the  king 

*  himself.  Ice.  on  the  day  within  written ;  and 

*  confesseth  that  the  seal  put  to  the  Bill  of 
<  Exceptions  within  mentioned  ia  his  teal.* 

Mich.  Term,  a  Geo.  3,  RoU  60. 

Errors  having  been  assigned  upon  the  Bill 
of  Exfieptions  mentioned  abo?e,  they  now  came 
on  to  be  argued. 

Tliis  was  an  action  of  trespass*  brought  in 
Ihe  court  of  Common  Pleas  by  bryden  Leach, 
against  three  king's  messengers,  John  Money, 
James  Watson,  and  Robert  Blackmore,  &r 
breaking  and  entering  the  plaintiff's  house,  and 
imprisoning  him,  without  any  Uwful  or  pro- 
bable cause;  to  the  plamtitt's  damage  of 
f  ,000/. 

The  defendants  below  pleaded  two  pleas. 
The  first  was  the  general  issue, « Not  GuUty  ^ 
on  which  issue  was  joined. 

The  other  plea  pleaded  (by  leave  of  the 
Court)  was  a  special  justification,  as  to  the 
breaking  and  entering  of  the  plaintiff's  dwell - 
ing-honse,  and  staying  and  continuing  therein 

_*  See  the  549th  and  559lh  rolls  of  C.  B.  of 
IGcb.  tenn,  4  Geo.  3,  and  betow  at  large* 
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lor  ais  hows,  and  .making  the  i 
him,  and  aeiaiag,  taking,  and  imprisoniag  Imid, 
and  keeping  and  detaining  him  in  priisa  for 
four  days:  as  to  all  which,  they  my,  thst  be- 
fore  tlie  commitment  of  the  supposed  titspiH, 
Tis.  on  10lh  April  176S,  the  kiof  msds  a 
speech  from  the  throne,  te.  in  wbish  ipsech 
waa  eonlained  the  following  deolaratioo,  &e. 
^c.    That  on  the  SSd  Apm  1763,  a  ennyi 
aeditioos  and  soandalone  khel  or  eosufisiitin, 
intitled,  <«  The  North  Briton,  N'  46,"  wis  os- 
lawfully  and  seditiously  composed,  printed  ssd 
published,  oonceming  the  king  and  his  nid 
apeeeh  ;   in  which  Imel  were  esotaiaei,  kt, 
dec  &c.  That  the  earl  of  Halifax  wu  thea  see 
of  theprify  council,  and  one  of  iiis  isa^fi 
principal  aecretaries  of  stale;  and.  that  mih 
nution  waa  gifen  to  him  of  the  said  pobliciliiB 
of  the  aforesaid  libel;  and  the  said  liM  was 
then  shewn  and  produced  to  the  said  esri;  ssd 
he  thereupon  in  doe  manner  issued  his  wamnt 
in  writing  under  his  hand  and  seal,  direded  to 
Nathan  Canington  and  thcae  three  drfeadisH, 
who  were  then  four  of  his  majesty's  moMs- 
gcrs  in  ordinary ;  by  which  warrant,  the  aid 
earl  did  in  his  majesty's  name  authorise  md 
require  them,  laking[  a  constable  to  their  u- 
sistance,  to  make  strict  and  diligent  search  for 
thenaid  authors,  printers  and  publishers  of  ths 
aforesaid  seditious  libel,  intitled,  *•  The  North 
Briton,  N*  45,  April  the  SSd,  1768 ;"  and  then 
or  any  of  them  having  found,  to  apprehead  ud 
seixe,  together  with  their  papers,  and  to  brio^ 
in  safe  custody  before  the  said  eari,  to  be  eo- 
mined  concermng  the  premisses,  and  to  be  l1l^ 
ther  dealt  with  according  to  law:  mdiedos 
ezecntion  whereof,  all  mayors,  sherifis,  ioft«oef 
of  the  peaoe,  constables,  and  all  others  hii  lud 
majesty's  messengers,  officers  ciril  and  mili- 
tary, and  loving  subjects  whom  it  might  era- 
cem,  warn  to  be  aiding  nod  aasiitingtethem 
the  said  Nathan   Carrmgton,  John  tfosej, 
Jamea  Watson,  and   Robert  Blackmore,  u 
there  should  be  occasioo.    They  further  nj, 
that  for  forty -four  weeks  and  upwards  befere 
theissnmgof  the  said  warrMt,  cortain  wesUy 
compositioos,  intitled,  <'The  Nortli  Britoo,''sid 
respectively  numbered  in  a  progr^ve  order, 
had  been  printed  and  published  on  Saturdsj  ia 
every  week  ;  and  that  the  snkl  eeditious  bid, 
intitM,  <•  The.North  Briton,  N""  45,  Satnrdt; 
April  the  23d,  1763,"  waa  one  of  the  wd 
weekly  conspositaons.      Tbey  say  that  the 
plaintiff  followed  and  exercised  the  wt.aodhlh 
siness  of  a  printer;  and  did  in  fact  print  sad 
cause  to  be  printed  one  of  the  said  weekly  co** 
positions,  intitled,  <•  The  North  Britoo;'*  ts 
wit,  the  North  Briton,  N""  S6,  and  that  sAer 
the  issuing  of  the  aforeaaid  warrant,  and  befiM 
the  committing  of  the  said  aupposed  tretpii% 
to  wit,  on  the  87th  of  Afwil,  1763,  infonoatioi 
was  given  to  them  the  defendnnta,  ^'  That  the 
said  Dryden  Leach  and  his  narmnts  wese  4liie 
printers  of  the  aforesaid  sediiioos  libd,  iatiiled. 
The  North  Briton  N*  4^,  Saturday  AprU  tbs 
S3d,1763."    Wherefore  the  4efeiidnnts,bw« 
his  mijesty 's  messttigers  in  ordiBury  as  t^KO* 
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nid,  took  lo  tWeir  Mrittanct  a  Mftaia  eoiwltblei 
to  wit,  warn  TbooiM  Pkmmii^  who  wm  then  • 
MMtfbfe  of  fbe  ptrMi  of  8t.  Margtret,  Wett- 
niiMler,  in  the  ooonty  of  MkMleetx,  to  M 
ikitm  ID  the  eoEecilioii  of  the  wavruM^  Mid«  to- 
fBther  with  thossid  oomtaMe,  eatered  hMo  the 
sforenid  dweHio^-hoaee  of  the  eeid  Drjrden 
Leichv  ID  which  the  said  DrydtD  Uhch  ear^ 
ricd  oo  his  aforenid  bDsioeiaef  a  primer,  the 
doer  thereof  being  then  opeD>  to  eeareb  Ibr  the 
printan  of  the  said  sedi^ns  libel,  la  ovder  fo 
owry  them  before  the  said  eari  of  HaMhtf,  to 
be  examioed  coDcerniDg  the  sane :  and  there* 
opoD,  the  said  Aefendaais,  tofether  with  the 
eooMble  aibrasaid,  did  thea  and  there  ftod, 
withn  the  eaase  house,  a  Dowly-prinled  copr 
Of  one  of  the  said  weekly  compositioas,  IntitlMr, 
•«  The  North  Brilon,**  and  also  an  uninished 
copy  of  part  of  another  of  the  said  compositioDs 
IhcB  also  newly  printed,  and  which  said  newly 
prioied  oopies  were  part  of  a  new  edition,  wbicft 
Ibe  said  Dryden  Leach  aad  bis  senrants  were 
tboD  and  there  re-printingf,  of  tbe  aforesaid 
weekly  eoospositions.  Whereupon  the  defm- 
danto,  toMlher  with  the  eonsuUe  aborenamed, 
did  gently  Ia3r  their  hands  on  the  said  Dryden 
Leach,  and  seised  and  took  him  into  their  cus- 
tody, in  order  to  bring  him  before  tbe  said  earl  of 
Uaofiuc,  to-be  examined  ooifcerniBrtfaesaid  sedt- 
tiona  libel ;  and  io  «k>  seardiing  for  the  printers 
of  the  seditioas  libel,  and  seising  and  taking  the 
said  Dryden  as  aforesaid,  did  then  and  there  ne^ 
oessarily  slay  and  oontin«e  in  tbe  saki  honse  of 
the  said  Dryden  for  the  space  of  six  boors, 
part  of  the  tme  in  the  dedaration  mentioned. 
And  because  the  said  eari  of  Halifax  was,  dnr- 
ing  all  tbe  said,  space  of  Ibur  days,  part  of  the 
aloffvaaid  five  daya  in  the  said  declaration  men- 
tioQod,  etnployed  in  other  bnsiness  betongmg  to 
his  said  once  of  secretary  of  state,  so  that  the 
said  Dryden  Leach  could  not  then  or  during 
the  said  four  days  be  brought  before  the  said 
earl  for  the  purpose  aforesaid,  Ihey  tbe  said 
defendants,  together  with  the  constable  afore- 
said, did  keep  and  detain  the  said  Dryden 
Leach  lb  their  custody  for  the  sud  space  of 
four  <iny  8,  part  of  the  said  time  in  tbe  dec]a%- 
tion  memioned,  in  order  to  carry  him  befbre 
the  oaiil  eari  of  Halifax  Ibr  the  purpose  afbre- 
aaid.  T%ey  farther  say,  that  at  tbe  end  of  the 
aferesnid  four  dhys,  and  net  befoipe,  upod  the 
CBanaination  of  the  said  Dryden  Leach  and 
oertaiD  other  pertons  who  were  then  and  there 
eaainiiied  concerning  the  premisses,  it  appear* 
ed  to  the  said  eari  of  Halifax,  **  that  tbe  said 
Dryden  L«each  did  not  print,  the  said  seditious 
libel  iDlitlcd,  The  North  Briton,  M""  45,  Satur- 
day April  the  23d,  1763 :"  and  thereupon,  tbe 
aaid  defendants,  by  the  command  of  nie  said 
earl  of  Halifax,  did  then  and  there  release  the 
aaid  Dryden  Leach  out  of  their  custody,  and 
dischar^ged  and  set  him  free  from  that  impri- 
sanmenl.  Which  are  the  same  breaking  and 
entering  of  tbe  aforesaid  dwelling-bouse  of  the 
said  Dryden  Leach,  in  the  declaration  men- 
lioDcdt  in  sriilcb,  &c.  and  itaying  and  oootinn- 
kif  thmkB  ftr  the  space  of  six  hoars,,  part  of 


the  time  in  the  same  dOelafatloD  mentioned; 
and  also  as  to  the  making  of  tbe  aforesaid  as« 
sanH  upon  the  said  Dryden  Leach,  and  seizing, 
tahiag  and  imprisoning  of  the  said  Dryden 
Leacn,  and  detaining  bim  in  prison  for  tha 
spaoe  of  fbur  days,  part  of  the  said  time  in  the 
said  declaration  menflened,  above  supposed  to 
hare  been  done  by  tbe  defendants,  whereof  tha 
said  Dryden  hatn  abore  complahied  against 
them.  And  this  ihey  are  ready  to  rerif^« 
Wiierefbre  they  pray  judgment,  if  tbe  said 
Drydten  ought  to  have  or  maintain  his  afore- 
said  action  thereof  against  them,  &c. 

The  plaintiff  replied,  as  to  the  said  plea  in 
bar  as  to  the  brealanf  and  entering  the  dwell- 
ing'-house,  and  staymg  and'Connnuinff  thera 
six  hours  (part  of  the  time  in  the  demratioii 
mentioned),  and  atw  as  to  the  making  of  tha 
assault  upon  him,  and  aeizin^,  taking  and  im« 
prisoning  of  biro,  and  keepmg  and  detaining 
nim  in  prison  for  fbur  days  (part  of  the  time  in 
the  declaration  mentioned);  that  the  defen- 
dants, of  their  own  wrong  and  without  tha 
cause  by  them  in  their  plea  aDeffed,  broke  and 
entered  bis  dwelling-house,  and  staid  and  con- 
tinued therein  for  six  hours,  and  made  an  as- 
sault upon  him,  and  seized,  took  and  imprison- 
ed him,  and  kept  and  detained  him  in  prison 
fbr  the  fbur  days  in  the  plea  mentioned  (part  of 
the  time  in  the  declaration  mentioned),  in 
manner  and  Ibrm  as  he  has  above  complahied 
agaittst  them.   And  upon  this  issue  was  joined. 

The  cause  came  on  to  be  tried  befbre  lord 
chief  justice  Pratt,  on  the  10th  of  December 
1763>  at  Guildhall :  and  the  jury  fbnnd  a  ver- 
dict for  the  plaintiff  upon  both  issues ;  and  gave 
him  damages  400/.  besides  bis  costs  and 
charges,  &c.  On  the  16tfa  of  June  1764, 
judgment  was  signed  ibr  the  plaintiff,  for  400/. 
damages,  and  51/.  169.  8d.  cosUi. 

At  the  trial,  a  bill  of  exceptions  was  tendered 
and  received;  which  stated  the  issues,  the 
coming  on  to  triaf,  &;c.  and  tbe  evidence,  and 
described  a  printed  paper,  mt^led,  •  The  North 
Briton,  N*^  45,'  and  the  informatbn  given 
thereof  to  the  secretary  of  suite,  and  his  war- 
rant to  the  defendants  below,  together  with 
another  king*ft  messenger,  Nathan  Carrington ; 
and  what  Mr.  Carringuin  had  been  told  sf  Mr. 
Leach's  being  tbe  printer  of  it ;  end  their  there- 
upon entering  bis  house,  and  finding  some  of 
tbe  other  numbers  of  the  same  paper  newly 

Erinted  by  him ;  and  their  thereupon  taking' 
im  into  custody,  in-order  to  carry  him  befbre 
the  eari  of  Hdirax,  one  of  his  migesty*s  prin- 
cipal  secretaries  of  state ;  and  that  he,  apnear- 
ing  not  to  be  either  author,  printer  or  poblisher 
of  the  said  paper,  called,  « The  North  Briton^. 
N*  45;'  was  dischaiged  by  tlif  m,  by  the  eari's 
order,  without  being  ever  carried^  before  him. 
They  say,  that  their  evidence  intitled  them  to 
tbe  benefit  of  the  statute  of  94  George  %  c.  44. 
Though  it  was  denied  by  the  counsel  for  the 
plaintiff  Leach,  that  either  they  or  the  secretary 
of  state  himself  were  within  that  statute,  or 
those  of  7  Jac.  1,  c.  5,  or  SI  Jac.  1,  c.  le, 
(the  fbrmer  of  whicbi  beingooly  teiAporary, 
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was  made  perpetual  by  the  latter,  and  by  which 
liberty  is  giveu  to  justices  of  peace  and  all 
others  acting  under  their  oommand  *  to  plead 
« the  g^eoersT  issue,  and  gi? e  the  special  matter 

*  in  evidence.*) 

That  the  Chief  Justice  of  the  Common  Pleas 
was  of  opiDion,  '  that  their  evidence  was  not 

*  sufficient  to  bar  the  plaintiff  of  his  action ;' 
whereasy  the  bill  of  exceptions  insist  <  that  it 
was. 

This  bill  of  exceptions  beingf  sealed,  and  the 
seal  acknowledi^ed,  as  b  befbre-mentioned,  the 
defendants  below  assigrn  errors :  and  a  joinder 
in  error  was  put  in  by  the  plaiptiff  Leach. 

The  assignment  of  errors  was  to  the  follow- 
ing effect:  (It  may  be  seen  at  large,  in  the 
aoth  roll  «f  Easter  term,  5  Geo.  3,  B.  R.) 

The  defendants  come,  on  Wednesday  next 
after  fifteen  days  of  Easter,  4  Geo.  3,  before 
our  lord  the  kmg  at  Westminster,  and  say. 
That  at  the  trial,  their  counsel  proposed  excep- 
tions to  the  opinion  of  the  lord  chief  justice 
Pratt ;  which  exceptions  were  written  in  a  hill, 
and  sealed  bv  the  Chief  Justice:  which  bill  of 
exceptions  the  defendants  now  bring  into  this 
court,  and  pray  a  writ  to  the  Chief  Justice,  to 
confess  or  deny  his  seal ;  which  writ  is  granted 
to  them,  returnable  on  the  morrow  of  the  As- 
cension, At  which  day,  before  our  lord  the 
kiuf  at  Westminster,  come  the  defendants  in 
their  proper  person,  and  the  said  Chief  Justice 
of  the  Common  Pleas  likewise  in  his  proper 
person,  and  acknowledges  his  seal  put  to  the 
said  bill  of  exceptions.  [The  form  and  cere- 
mony of  his  doing  thn  may  be  seen  in  page 
1003.]  Then  they  set  out  the  bill  of  excep- 
tions, verbatim^  *  Be  it  remembered,  &c.'  It 
recites  all  the  proceedings  particularly  and  oii- 
Dutely,  from  the  very  beginning  to  the  end, 
concluding  with  the  verdict  of  the  jury :  which 
it  would  be  tedious  to  repeat,  as  they  have  been 
already  sufficiently  specified.  (They  are  en- 
tered upon  the  rolls  549  and  550  of  the  Court 
of  Common  Pleas,  in  Michaelmas  term,  4  Geo. 
3).  The  defendants  (now  become  plaiotifls  in 
error)  then  allege,  (in  their  said  bill  of  excep- 
tions) that  upon  the  trial,  the  counsel  for  the 
plaintiff  Leach,  in  order  to  prove  the  defen- 
dants guilty  of  the  trespass,  gave  in  evidence, 
«<  that  on  the  S9th  of  April  1763,  the  defen- 
dants entered  the  plaintiff's  dwelling-house, 
searched  it,  and  continued  in  it  four  hours; 
seized  and  took  Leach  into  their  custody 
against  his  will  and  consent;  and  kept  and 
detained  him  in  their  custody  against  his  will 
thid  consent  for  four  davs  :*'  which  was  all 
the  trespass,  assault  and  imprisonment  com- 
mitted by  the  defendants,  or  any  of  them. 
Whereupon  their  counsel,  in  order  to  bar  the 
aaid  action,  and  to  acquit  them  thereof  under  the 
general  issue  above  pleaded,  gave  in  evidence 
and  proved,  •*  That  before  the  committing  of 
the  trespass,  the  king  made  a  speech,  from  the 
throne,  &c.  containing  the  several  expressions 
aUted  in  the  second  plea  of  the  defendants ; 
and  that  afterwards  and  before  Ihe  supposed 
►  •  p^per,  intitled,  •  The  North  Briton, 


N""  45,'  &c.  was  printed  aud  pabiisiied ;  and 
that  tlie  same  contained  the  several  matters 
set  forth  in  their  said  second  plea:"  and  it 
was  proved  on  their  behalf,  *'  that  the  earl  of 
Halifiix  was,  all.  that  time,  one  of  his  majesty's 
priocipf  I  'secretaries  of  state,  and  ono  of  the 
privy  council ;  and  that  information  was  given 
to  him  t^  the  sakl  publication  of  the  ahavc- 
mentioned  paper;  and  the  same  was  then 
shewn  to  him ;  and  that  thereupon  the  said 
earl  issued  his  warrant  in  writing,  under  his 
hand  and  seal,  directed  to  Nathan  Carrington 
and  the  defendants,  who  were  then  lour  of  his 
majesty's  messengers  in  ordinary."  And 
their  counsel  then  produced  and  gave  m  evi- 
dence the  warrant  aforesaid,  which  was  in  the 
words  and  figures  following,  that  is  to  say, 
«<  George  Montague  Dunk,  earl  of  Halifax, 
viscount  Sunbury,  and  baron  Halifax,  one  of 
the  brds  of  bis  majesty's  most  honoiirsUe 
privy  council,  lieutenant-general  of  bis  ma- 
jesty's forces,  and  principaT secretary  of  state, 
&c. — ^These  are  in  bis  miyesty's  name  to  au- 
thorize and  require  you,  taking  a  constable  to 
your  assistance,  to  make  strict  and  diligent 
search  for  the  authors,  printers  and  publishers 
of  a  seditious  and  treasonable  paper,  intitled, 
<  The  North  Briton,  K"  45.  Saturday  April 
23,  1763,  printed  for  G.  Kearsly  in  Lndgale 
Street,  London ;'  and  them  nr  any  of  them 
having  found,  to  apprehend  and  seine,  together 
with  their  papers,  iM  to  bring  in  safe  coslody 
before  me,  to  be  examined  concerning  the 

{»remises,  and  further  dealt  with  according  to 
aw.  In  the  due  execution  whereof,  all 
mayors,  sheriffs,  justices  of  the  peace,  con- 
subles,  and  all  others  his  miyesty'a  officeis 
civil  and  military,  and  loving  subjects  whom  it 
may  concern,  are  to  be  aiding  aud  assisting  4o 
you,  as  there  shall  be  occasion.  And  for  jfonr 
ao  doing,  this  shall  be  your  warrant.  Given 
at  St.  James's,  the  26th  day  of  April  1763,  in 
the  thin*  year  of  his  majesty's  reign.  Dunk 
Halifax.  To  Nathan  Carrington,  John  Money, 
James  Watson,  and  Robert  Blackmore,  four  of 
his  majesty's  messengers  in  ordinary."  And 
it^as  farther  proved  on  behalf  of  the  said  de- 
fendanU,  "  that  several  of  the  like  vt^mnts 
bad  been  granted,  at  different  times,  from  the 
time  of  the  Revolution  to  the  present  time,  by 
the  principal  secretaries  of  state,  and  had  been 
executed  by  the  messengers  inordinary  for  the 
time  being;  and  that  the  paper  io  the  said 
warrant  described  was  the  said  papier  so  priated 
and  published  as  aforesaid  ;  and  that  the  war- 
rant afuresaid,  before  the  committing  of  the 
supposed  trespass,  to  wit,  on  the  S6th  day  of 
Aprd  aforesaid,  in  the  year  of  our  Lord  1763, 
was  delivered  to  the  defendanu,  to  be  exe- 
cuted ;"  and,  **  that  they  were  then  three  of 
his  majesty's  messengers  in  ordinary,  and  still 
are  so.*'  It  was  also  proved,  on  their  behalf, 
that  for  forty  weeks  and  upwards  next  before 
the  issuing  of  the  aforesaid  warrant,  orrtatn 
weekly  compositions,  intitled,  *  The  North 
Briton,'  had  been  printed  and  published  on 
Saturday  on  every  week  i  and  that  the  afore* 
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Mid  paper,  iotitM,  'The  North  Britoo, 
V  45,  Saturday  April  33,  1763,'  described 
in  the  aaid  warrant,  being  one  of  the  said 
weakty  cooipositions,  was  printed  and  pnb- 
Ushed  before  tMe  issaing  of  the  said  vrarrant,  to 
wit,  on  the  93d  dav  of  April  1763 ;  and  that 
after  the  issuioi^  of  the  abo? e  mentioned  war- 
rant, and  before  the  onmmittiog  of  the  said 
fupiioaed  trespass,  to  wit,  on  tlie  98th  day  of 
April,  in  the  year  aforesaid,  the  defendants 
were  informed  by  Nathan  Carrinffton,  one 
other  of  the  messengers  in  the  said  warrant 
named,  and  one  of  the  persons  to  whom  the 
said  warrant  was  directed,  that  from  the  inlbr- 
malion  he  had  received,  he  was  of  opinion,  that 
the  said  Dry  den  Leach,  who  then  and  long  be- 
fore was,  and  still  is  a  printer  in  the  city  of 
London  aforesaid,  was  the  printer  of  the  said 
weekly  compositions,  intitled,  *  The  Nortli 
Briton  ;'  for  that  he  the  said  Carrington  had 
been  informed  that  one  Mr.  Wilkes,  a  person 
supposed  to  be  the  author  or  the  said  weekly 
composNiona,  had  been  seen  frequently  to  go  into 
the  said  Mr.  Leach's  house ;  and  that  an  old 
prioler,  whose  name  he  the  said  Carrington  did 
not  mention  to  the  defendants,  had  told  him, 
that  the  said  Mr.  Leach  was  the  printer  of  the 
aaid  compositions  y  and  that  thereupon  the  de- 
fendants took  to  ilieir  assistance  a  constable,- 
and  with  the  constable  entered  Leach's  dwell- 
ing*honse  (the  door  being  open)  to  search  for 
the  said  Leach  and  his  hooks  and  papers  ;  and 
to  bring  him,  together  with  his  books  and 

Epers,  m  safe  custody^  befora  the  said  earl  of 
alifax,  to  be  examined  concerning  the  pre- 
misses, and  to  be  further  dealt  with  according 
to  law  ;  and  upon  that  occasion  did  search  the 
aaid  house,  and  necessarily  continued  therein 
fee  the  said  space  four  houra."  And  it  was 
further  given  m  eridence  and  proved,  on  the 
part  of  the  said  defendants,  *•  That  upon  that 
aearch,  the  defendants  did  find  liCacb  in  the 
said  house,  and  did  also  then  fiud  a  newlv- 
printed  sheet,  containing  a  copy  of  one  of  tW 
aaid  weekly  compositions,  intitied,  *  The  North 
Briton,  N^  1,*  and  part  of  a  copy  of  ano- 
ther of  the  aaid  weekly  com  positions,  intitled, 
*  The  North  Briton,  N*"  9,'  which  sheet  was 
printed  by  the  said  Dryden  Leach."  And  it 
was  further  proved,  *^  that  the  said  Dryden 
Leach  did  also  print  one  of  the  said  weekly 
com|»osiiions,  intitled,  *  The  North  Briton, 
N**  U6.*  Ami  the  defendants,  with  the  assist- 
ance of  the  constable,  did  seize  and  take  into 
their  custody  the  said  Dryden  Leach,  in  order 
to  bring  him  in  safe  cu&touy  before  the  said  earl 
of  Halifax,  to  be  examined  concerning  the 
-premisses ;  and  on  that  occasion  did  keep  and 
detain  him  in  their  custody  for  the  space  of 
four  days  ;  at  the  end  of  which  time,  it  ap- 
pearing by  the  examinations  of  divers  persons 
then  taken,  touching  the  author,  printer  and 
publisher  of  the  said  paper,  that  the  said 
Dryden  Leach  was  not  the  author,  printer  or 
pnblisher  thereof,  the  defendants,  by  the  com- 
mand of  the  said  earl  of  Halifax,  released  and 
discharged  him  from  thai  impriiODmeiKt :  bat 
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the  said  Dryden  Leach  was  never  carried  be- 
fore or  examined  by  the  said  earl  of  Halifax. 
And  that  the  entering  the  house  of  the  said 
Dryden  Leach,  and  searching  the  same,  and 
taking  into  anji  detaining  in  their  custody  him 
the  said  Dryden  Leach  in  the  manner  and  on 
the  occasion  herein  before  stated,  were   the 
whole  of  the  trespass,  assault  and  imprison- 
ment^   committed    by  the   said    defendants, 
or  any  of  them."    But  it  was  proved  on  tha 
part  of  the  said  Dryden  Leach,  "  that  he  was 
not  the  anther,  printer,  or  publisher  of  the  said 
paper,  intitled,  <  The  North  Briton,  N"*  45.'  in 
the  said  warrant  mentioned,  nor  of  any  other 
numbers  of  the  said  weekly  compositions,  ex- 
cept as  before  stated."    Whereupon  the  counsel 
for  the  defendants  insisted  before  the  said  chief 
justice,  that  the  said  several  matters  so  pro* 
duced  and  given  in  evidence  on  their  part  as 
aforesaid,  were  sufficient,  and  ought  to  be  ad* 
milted  and  allowed  as  decisive  evidence  to  en- 
title them  to  the  benefit  of  the  statute  of  24 
Geo.  9,  intitled,  <«  An  Act  for  rendering  justices 
of  the  peace  more  safe  in  the  execution  of  their 
office,  and  for  indemnifying  constables   and 
others  acting  in  obedience  to  their  warrants  ;'^ 
and   that   therefore  the  said  Drvdeti  Leach 
ought  to  be  barred  of  bis  aforesaid  action,  and 
the  said  defendants  acquitted  thereof.      And 
thereupon  the  said  defendants,  by  their  coun- 
sel aforesaid,  did  then  and  there  pray  of  the 
said  chief  justice  to  admit  and  allow  the  said 
matters  and  proof  ao  produced  and  given  in 
evidence  for  ine  said  defendants  as  aforesaid,  to 
be  conclusive  evidence  to  intitle  the  said  de- 
fendants to  the  benefit  of  the  statute  aforesaid, 
and  to  bar  the  said  DryAen  Leach  of  his  action 
aforesaid.     But  to  this,  the  counsel  for  tha 
plaintiff  then  and  there  insisted  before  the  chief 
justice,  that  tha  matters  and  evidence  aforesaid 
so  produced  and  proved  on  the  part  of  the  de- 
fendants as  aforesaid,  were  not  sufficient,  nor 
ought  to  be  admitted  or  allowed  to  intitle  thesaid 
defendaoU  to  the  benefit  of  the  statute  afore- 
said, or  to  bar  the  said  Dryden  Leach  of  his 
aforesaid  action ;  and  that  neither  the  said  de- 
fendants, or  any  of  them,  nor  the  said  earl  of 
Halifax,  were   or   was  within   the  words  or 
meaning  of  the  ststute  made  in  the  seventh 
year  of  his  late  majesty  king  James  the  first, 
intitled,  ••  An  Act  for  ease  in  pleading  against 
troublesome  and  contentious  suits  prosecuted 
against  justices  Of  the  peace,  mayors,  H;on- 
stables,  and  certain  other  his  majesty 'a  officers, 
for  the  lawful  execution  of  their  office ;"  nor 
of  the  statute  made  in  the  twenty.first  year  of 
the  reign  of  the  same  late  king,  intitled,  "  An 
Act  to  enlarge  and  make  perpetual  the  act  made 
for  ease  in  pleading  against  troublesome  and 
contentious  suits,  prosecuted  against  justices  of 
the  peace,  mayors,  consubles,  and  certain  other 
his  msjesty's  officers,  for  the  lawfsl  execution 
of  their  ofiice,  made  in  the  seventh  year  of  hia 
majesty's  most  happy  reign ;"  nor  of  the  said 
statute  made  in  the  twenty  fourth  year  of  tha 
reign  of  his  late  majesty  king  George  the. se- 
cond ;  Bor  in  any  wise  intitled  to  the  benefit  of 
3T 
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m  of  those  flt»liites.  And  |h«  coao^^l  fyr  ike 
Mid  Dryden  Leacb  fiurtber  intiiMi  ^«t  the 
seizure  and  impruonment  of  tbo  8#kd  Jkyim 
Leach  were  not- made  and  dpne  ip  obedience  to 
tjbe  said  warrant ;  nor  bad  tbe  eaid  defe^daotei 
or  aov  of  tbem,  hi  thM  beba1f»  ao^  eutbortty 
thereby.  And  the  eaid  chief  yohUce  did  tb^ 
and  there  declare  and  deliver  hie  opinion  to  the 
jQiy  aforesaid,  "  that  the  said  several  matters 
no  produced  i^od  proved  on  (be  part  of  the  de- 
^odanta  Were  not,  upon  the  whole  cnne»  auffi- 
cient  to  bar  the  said  Oryden  Iieach  of  his 
i|foresaid  action  against  them ;"  and,  with  tbnt 
opinion,  left  the  same  to  tbe  said  jury.  Wbero- 
opon  the  said  counsel  for  the  said  defendants 
did  tben  and  there,  on  behalf  of  tbe  said  de- 
fendants, except  to  tbe  aforesaid  opinion  of  the 
laid  chief  justice^  aod  insisted  on  tbe  said 
several  niattors  and  pvoofa  as  an  afaeoliite  bar 
to  the  aforesaid  action,  by  Tiitao  of  tbe  last 
nentioaed  statute.  And  inaemueb  aa  the  said 
OBTeral  matters  ao  prodooed  and  eiTen  in  evi- 
deaoe  on  Ijbe  part  of  tbe  said  defendantp,  and 
by  their  counsel  aforesud  olgected  and  insisted 
on  as  a  bar  to  tbe  action  aforesaid,  do  not  appear. 
by  tbe  record  of  the  verdict  afofosaid,  tbe  said 
Oponsei  for  the  afoneaaid  dafondants  did  then 
and  there  proposo  their  aforesaid  exception  to 
|be  opinion  of  tbe  aaid  chief  jostioe,  and  ro- 
qoested  tbe  said  ebief  justice  to  pot  bin  eea)  to 
this  bill  of  exoeotion,  oontainittf  too  said  several 
VMttecs  so  produced  and  given  m  evidence  on. 
tbe  pari  of  the  said  dofondania  as  aforesaid,  ao* 
fording  to  tbe  form  of  the  statute  in  snob  case 
made  aod  provided ;  and  tlMMToopon  tbe  afor»<. 
9aid  cbief  justice,  at  tbe  request  of  the  aaid 
founael  for  the  above-named  defendants,  did 
put  his  seal  to  this  bill  of  exoeptiaDy  pur« 
eoaot  to  tbe  aforesaid  statote  iti  soop  case  made 
and  provided,  on  the  tenth  day  of  December 
aforesaid,  in  the  said  fourth  year  of  tbe  reign 
qf  his  Mid  present  miuesty.      C.  Pbatt,  L.  S. 

And  bereopon  the  said  John  Moo«r«  Jamas 
Watson  and  Ilobert  Blacfcmore  say,  that  in  the 
cooord  and  proeosdings  aforeeeid,  and  also  in 
the  ntattenr  recited  aod  contained  in  tbe  aaid 
hill  of  exceptions,  and  also  in  giving  the  ver« 
dbt  npon  the  aaid  issue  between  tbe  parties 
aforssaid  first  above  joined,  and  also  in  giving 
the  judgment  aforesaid,  there  ia  menifoat  error, 
in  this,  that  the  said  chief  juetice,  before  whom, 
tfm.  at  and  npon  tbe  trial  of  the  said  issue  be- 
tween tbo  partaos  aforesaid  first  above  joined, 
did  decbre  and  deliver  bis  opinion  to  the  jury 
eforesaid,  •*  That  the  said  seveml  matters  men- 
tioned in  tlie  aaid  bill  of  exoeptfone,  and  so  as 
aforesaid  produced  and  proved  on  tbe  part  of 
the  said  John  Money,  James  Watson,  and  Ro- 
hert  Blaekmore,  were  not,  upon  tbe  whole  of 
the  case,  sufficient  to  bar  tbe  said  Dry  den 
Leach  of  his  action  aforesaid  agauwt  them  ;'^ 
•nd,  with  that  opinion,  left  theaameto  the  jury. 
There  ia  also  error  in  this,  that  by  tbe  record 
aforeaaid  it  appears,  that  tbe  verdiet  aforesaid 
maa  given  upon  tbe  said  taaue  firat  above  joined, 
ftrthe  nid Dryden Leach,  against  thettthe 


Money,  James  WntaHi,  and  Bobcrt 
e:  whereas,  by  the  ker  of  tbo  tend, 
!t  on  that  iesoe  onght  to  have  hesn 


said  John 
BlaokoMse: 
the  verdiet  t 

given  for  tbe  aaid  John  Money,  Jaaaea  Walasn, 
and  Robert  Blaokmoro,  agauMt  the  eaid  DryAm 
Unch.  There  is  iriaoeviDvia  this,  that  it  ep* 
peaie  by  tbe  raoerd  aforeaaid,  that  judgosenl 
in  form  aforewud  wwi  given  for  tbe  eaid  Dkry« 
denLeaeb,  agamstthem  the  aaid  John  Money^ 
James  Wataen,  aad  Robert  Blaekmore :  wfasn* 
aa,  by  the  law  of  the  land,  the  jddgwient  afoaa* 
said  ought  to  have  been  given  for  them  the  mid 
John  Money,  iamee  Wataon,  and 
Blaokmoie,  against  tim  emd  Dryden 
Aod  the  eaid  John  Money,  Jasaee  Walsan. 
aad  Bcbert  BWckmore,  pray  that  tbe  indgmenl 
eforesaid,  for  the  errors  aforesaid,  and  othos  hi 
the 


i  prooeedinga  aforesaid,  nmy  I 
oiled,   and  altogether   Imd  C 


bo 
annulled,  ana  anogetaer  nna  fot 
nothing;  and  that  th^  may  be  restored  toal 
which  they  have  lost  by  oooasMn  of  the  jniga 
naent  aforesaid,  te. 

And  hereupon,  the  said  Dryden  Lench,  in 
his  proper  pereon,  volnntarihjr  cornea  here  intf 
eouii,  and  prayaleavotoreiom  to  thoerteif 
aforesaid,  belbre  onr  lerd  the  Ving,  imtil  on  the 
morrow  of  the  BolyTrinity,  whereaoever,  am, 
and  he  hath  it,  te.  The  eaeae  di^  ia  given  te 
the  aaid  J.  BL  J.  W.  and  ft.  B.     At  whkb 


day  cooMthapartiea  aforeaaid  in  their  proper 
persona:  and  the  eaid  Dryden  Leanh  ea^ 
«« that  there  ia  not,  cither  in  the  record  end  pro* 
eeedioge  aforesaul,  or  in  tbe  mattera  recited  and 
contained  ui  the  aaid  bill  of  oKcentions;  or  ia 
gieing  the  verdiot  aforesaid,  or  in  aiejodgaant 
aforenid,  any  error;"  and  prayethat  the  Cowl 
here  may  proceed  to  examlnetyn  aa  well  of 
tbe  Moord  and  proeeedings,  aa  of  the  matters 
afotesaid  above  assigned  for  error;  and  that 
the  jndgment  aforesaid  may  be  affirmed  in  al 


This  case  was  Qrst  argued  on  Tuesday  the 
18th  of  June  last,  by  filr.  Solicitor  Goiera) 
De  Orey  for  the  plaintiffs  in  error ;  and  by 
Mr.  Dunning  for  the  defendant  ia  error. 

Mr.  De  6frey  divided  his  argOmcnta  into 
three  potnts. 

Ist,  The  defendant?  bad  a  right  to  plead  tbe 
general  issue,  aod  to  give  tbe  special  matter  ia 
evideope,  nni^r  7  Ja|C.  1,  c.  5.  Or,  in  othe^ 
words,  lord  HaUfas;,  the  secretary  of  etate^  was 
a  Justice  of  peace  within  ibe  intention  w  tfast 
act. 

3d]y,  The  evidence  was  suffii»ent  to  entitle 
the  defendaots  to  a  verdict.  Which  wfll  take 
in  both  tbe  validity  of  the  warrant  itself,  am) 
the  manner  of  executing  it. 

Sdly,  Tbey  were  also  entitled  to  a  verdid 
within  the  meaning  of  34  Geo.  9,  c.  44,  tbo^ 
plaintiff  not  bav^by  obserred  tbe  terms  require^ 
by  it. 

First  point«^Before  the  statute  of  7  Jac.  o^ 
6,  a  matter  of  special  justification  could  not  he 

S'vcn  in  evidence  by  a  juetice  of  peaee^npen 
e  general  isan^  pleaded  by  hiuu 
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The  qiMimiilh--Wlio  wenmmai  io  tiiat 
•dt  of  pariiMneiitt  by  jutticM  of  the  peace.  - 
•    Sono  pOnooe  were,  from  anoieiit  tioiee,  eo, 
bjoffieoi  aomeareaohyipeeiftleonNiiiiiioBi 
eomoy  by  eof poration  •ehertera  |     aoniei  b^ 

IBMIfOt  SOOML  by  ptMOVIptoOB* 

la  llM  time  ^Edward  the  third,  ether  per- 
I  anthoriMd  Io  ad  wkfain  particular 
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Bat  the  graal  offioen  ef  atate  had  the  jutUh 
diotioB*  aa  ioeident  to  their  offieea.  80  had,  iO 
^      B  degree,  ceronefa  aod  other  inierior  offi- 


The  eeoretarieaef  atate  moat  have  had  it  ai 
ioeidenl  to  an  office,  aoanoieatly.aa  to  he  eoe^ 
▼al  with  the  orowa  itwl^ 

A  atatole  m  Sdward  the  lat'a  reifO  iaya,^ 
««Beaoirth  h  Pelil  Seale,  no  iaaefa  deaornea 
mil  bfiefe  tfn  tooehe  le  eomoon  ley<^  And 
lord  Coke,  m  hia  eommeot  upon  it,  in  hia  8 
Inst  556,  eallait  the  Simttam,  the  king's 
aignet^  which  at  the  makioff  of  that  atatme 
thekmgbad;  aod  aay«~««Thk8eateiaefer 
kitheciiatedyof  theprinoipalaeeietary:  aod 
there  he  four  derka  of  the  aigaet  attending  on 

This  seal  la  aa  aneient  as  the  crown ;  and 
tiie  officer  that  keeps  it,  as  ancient  as  the  seal 
kself :  aod  he  is  an  officer  well  known,  aod 
fooegnised  by  many  acta  of  parliament ;  and 
Ihefiog'a  warrants  are  couatenigned  by  him. 

In  casce  of  treason,  and  of  felony,  the  oonrts 
of  tow  recognine  his  aothori^ :  and  there  is 
equal  reason  tor  it,  io  cases  of  misdemeaaoor ; 
wiiioh  eqnally  affect  gOTomment,  and  disturb 
the  pnUie  peace. 

A  seditiovs  libel  is  aa  offmce  against  go* 
Yonimeat  and  the  pablic  peace ;  and  effectoally 
nndermioes  government. 
•  A  aecretary  of  state  ia  a  centinel  for  thepab- 
lie  peace :  It  is  his  doty  to  prereat  the  violation 
of  it,  and  to  brioff  the  offisoders  to  justice ;  aod 
it  is  necessary  that  he  shoold  be  inTested  with 
thb  power,  in  order  to  enable  him  to  execute 
Uris  his  doty. 

The  case  of  Rex  v.  Kendal  and  Roe^  1 8alk. 
M7t  has  settled  this  point,  as  to  treason :  for 
it  was  there  holden,  <<  that  secretaries  of  state 
ilitght  commit  for  suspicion  of  treason,  as  con- 
iervators  of  the  peace  did  at  common  law ;  and 
Ihal  It  waa  incident  to  the  office,  as  it  is  to  the 
office  of  msttees  of  peace,  who  do  it  ratiane 
effidi,^  And  the  commitment  to  a  messenger 
waa  theris  holdeii  good. 

In  the  case  of  the  Queen  o.  Derby,  B.  R. 
1709, 10  Ann4  Anr  publishing  a  scandalous  and 

*  V.  Artie,  super  Ohartas,  08  E.  l,c  6. 

t  V.  5  Mod.  78,  S.  G.  Vol.  19,  p.  1899,  of 
Ais  Collection,  and  Gomberb.  348.  Hoh  lU. 
Skinner  596,  aod  12  Mod*  89* 

t  Of  Darby's  trial  I  know  not  that  any  fhll 
mioouat  was  erer  printed.  But  the  case  aa 
bore  cited  is  reperind  in  Foster  140.  This  case 
was  mainly  rslied  en  by  lord  EHenboiough 
€b.  Juet.  of  B.  R.  in  his  spbech  (Jnly  17, 
18111)  in  the  House  of  Ixoidi,  njiou  u  Motion 


eeditious  libel  called  The  Obserfator-*-the  tw5 
pointa  aborementioned  were  admitted  by  Mr. 
Lechmere,  who  was  counsel  for  the  defendant* 


for  the  vecond  reading  of  lord  floftaod's  Ex 
Offide  Information  BiUe,  (See  93  Pari.  Debi 
1069,)  and  I  wHi  theietore  here  insert  Foro 
tescue's  report  of  it: 

•'  Do  Tefm.  Sanct  Mieh.  10  Anna  Regink 
In  the  King's-beneh. 

'*  The  Queen  vert la  Derby. 

^The  definidant  was  a  printer,  and  tras 
eommitted  io  the  raostion  by  a  secrstary  of 
stat^  and  en  a  Habeas  Corpos  retaruable  bo« 
fine  ohief  justioe  Paiicer  at  his  ehaasfaer,  ho 
waa  brought  befrre  the  chief  juatioB,  and  en* 
tared  into  n  rscognisanee  to  appear  the  first 
dayoftheteraL 

«« On  that  day  he  anpeared  m  the  KingV 
bench,  and  asofed  by  hia  counsel  Mr.  Lech* 
mere  to  bo  diachaiged,  takiog  several  cKcep* 
tieos  to  the  ( 


«<  The  worrant  appeared  to  be,  to  authorise  n 
mcasengcf  forthwith  to  make  strict  search  ibr 
Derby  ttie  prhiter,  and  to  selBe  and  aocure  him 
for  poblishmg  and  rending  a  scandaloae  and 
seditions  Hbelcalled  « The  Observator,  N» 74,» 
and  to  bring  him  in  safe  custody  belbre  me  to 
ommine  the  premises,  and  to  be  Ibrther  deaH 
with  aocording  to  law. 

^'  Firat  Exception  was, .  that  Ibr  a  libel  a  ae^ 
cretary  of  state  could/ not  commit;  but  h# 
agreed  the  power  of  a  secretaiy  of  slate  to 
commit  Ibr  traason  or  felony,  and  that  a  mes* 
senger  was  a  proper  officer ;  both  points  being^ 
adjodged  io  the  case  of  the  Qoeeo  aod  Kendal 
and  Roe,  [9alk.  34r,  5  Mod.  78,  aod  vol.  19, 
p.  1999,  of  this  Collection.]  because  it  was  bo 
oAeoce  on  which  a  commitmeot  might  by  law 
be,  till  indictment  or  presentment;  that  this 
waa  an  inhibition  against  all  bail,  aad  that  r — 


mitments  were  ounishments  only  after  convie« 
tion,  aod  not  before ;  and  without  hearing  and 
without  oath  to  be  eeiaed  and  secured,  is  bard. 
That  95  £d.  8^  cap.  4,  says,  do  man  ought  to 
be  imprisoned  but  oy  presentment,  indictment, 
or  by  process  of  law ;  and  that  lastly,  the  do* 
fendant  oflered  the  messenger  10«000^  bail,  but 
it  waa  refused,  sayiog  he  had  ordera  to  bring 
him  in  oualody. 

<*  Second  Exoeation :  flere  is  no  partieutar 
ofience  eet  out,  it  la  ooly  said  in  general  terme« 
for  a  libel  oallod  <  The  Obeerrator,  fH^  74.* 
In  high  treaeon,  it  is  no  coeape  if  the  cause  of 
commitment  do  not  appear  ia  the  warrant 
3  Car.  1  is  the  fouodatioo  ef  the  Bill  of  Rights  % 
ministers  of  stale  sheltered  themselves  by  urg- 
ing it  was  <  per  mandatum  domioi  regis ;'  tm 
falls  short  of  that,  Ibr  hetfe  ia  no  colour  at  all  3 
the  paper  is  commendable^  it  is  a  transtatiou 
of  IVMsttus,  where  ho  talki  of  an  angry  addlo* 
eisnlt  turbM  is  the  ex* 


preesion. 

Third  BiOeftisii  i  That  the  conelusioo  ia 
iHun  is  BO  tiflM  filed}  whOtt 


J 
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He  afO'c^y  the  power  of  a  lecretary  of  slate  to 
commit  for  treason  or  felony;  and  that  a  mes- 
•enger  was  a  proper  officer.  And  in  that  case, 
the  Court  held  the  warrant .  good  and  legal. 

-  -         -         -  "- 

he  .18  to  be  brought  before  'the  secretary  ;  so 
the  time  being  indefinite,  it  is  a  commitment 
during  pleasure. 

"  Fourth  Exception :  That  he  is  to  be  brought 
before  him  to  bt  examined  ;  so  that  a  secre- 
tary's office  is  to  he  turned  into  a  court  of  in- 
quisition, where  he  is  to^  be  compelled  to  make 
confession. 

'^  Then  the  counsel  for  the  prisoner  .offered 
affidants,  hut  the  Court  rejected  them.  In 
answer  to  the  objections-  it  was  said  by  the  at- 
torney and  solicitor  general,  that  if  these  ob- 
jections prevailed,  it  would  make  an  end  of 
warrants  of  justices  of  the  peace ;  and  that 
this  warrant  was  uot  a  commitment,  hut  only 
what  was  necessary  in  order  to  his  being  exa- 
mined ;  and  that  a  justice  might  order  to  have 
bim  kept  a  reasonable  time  to  be  examined  ; 
that  by  the  act  of  spreaders  of  false  news,  be 
may  be  detained  till  he  discovei  the  author ; 
that  a  warrant  was  only  to  notify  the  crime  io 
general ;  nor  was  there  ever  any  such  thing 
as  a  time  fixed  in  any  warrant  whatever  to 
come  before  a  magistrate.  It  was  said  also, 
that  l^e  could  not  now  take  exception  to  the 
oommilment,  because  he  had  entered  into  a  re- 
cognisance to  appear;  so  that  he  had  ac- 
quiesced, and  had  got  his  liberty  by  it ;  and  it 
was  also  insisted,  that  were-  he  never  so  inno- 
cent he  could  not  be  discharged  the  first  day  of 
the  term,  for  that  the  consunt  practice  of  the 
Court  was  otherwise ;  the  true  question  here, 
is  only,  whether  a  secretary  of  state  cannot 
send  for  an  offender  to  examine  him,  which 
surely  he  may ;  suppose  this  were  a  libel,  is 
there  any  other  method  in  the  world  to  fetch 
the  parW  before  him  but  this  ?  and  as  to  bail 
being  offered  and  refused,  that  can  be  no  ob- 
jection, because  a  messenger  cannot  take  bail, 
liavingno  authority  so  to  do  if  it  were  offered. 
It  is  agree«l  a  secretary  of  state  may  send  for  a 
person  to  examine  him  for  high  treastiu,  why 
not  for  a  misdemeanor?  The  reason  is  the 
same.  The  meaning  why  the  species  of  crime 
is  set  forth  in  the  •warrant,  is,  that  it  may  ap- 
pear the  justice  aod  magistrate  has  jurisdiction. 

**  Chief  Justice  Parker,  The  defendant  can- 
not be  discharged,  and  the  warrant  is  good  and 
legal.  Suppose  there  be  an  information  to  a 
justice  of  peace  that  one  is  a  felon,  may  not  he 
send  a  warrant  to  have  him  come  before  him  ? 
If  the  officer  must  obey  the  warrant,  (as  he 
must,)  be  must  seize  him,  and  must  secure  him 
only  for  that  purpose,  and  this  is  nothing  more. 
To  have  him  examined  is  a  privilege,  and  for 
the  benefit  of  an  innocent  man  ;  for  perhaps  on 
the  examination  he  may  clear  hitoself,  and  then 
he  will  be  discharged:  nay,  in  the  case  of  fe* 
lony,  the  justice  of  peace. . is  i)0und  to  take  bis 
examination. 

«<  But  it  is  said,  theie  oqgbt  to  be  a  Ume  fixed 
for  his  examination. .  This  was  never  done  in 


Iti  the  case  of  Rex  tp.  Eariraryy  M.  7  G.  9, 
1733,*  who  was  arrested  and  comnsitted  by 
warrant  of  a  secretarjr  of  state ;  and  bis  papers 
seized,  which  he  applied  to  have  restored ;  lord 

this  world,  in  any  warrant  whatever,  nor  is  it 
possible  to  do  it  without  a  manifest  injury  to 
the  party  ^  for  suppose,  for  the  purpose,  a 
fortnight  should'  he  limited,  the  party  then 
must  be  in  custody  all  that  time,  and  perbaps 
he  might  be  discharged  the  very  first  day»  and 
certainly  would  if  he  did  appear  and  was  found 
innocent.  The  law  has  already  fixed  a  tisBC ; 
for  by  law  the  officer  is  bound  to  carry  bim 
*  immediately  heforethe  magistrate :  if  be  delay, 
any  time,  it  is  against  the  doty  of  bis  office. 

*'  As  to  setting  forth  the  crime  in  the  war- 
rant, that  is  well  enough ;  for  the  warrant  Js  to 
set  forth  the  particular  species  of  crime,  bnt 
not  the  particular  fi&cts  of  that  crime ;  as  in  a 
warrant  for  felony,  you  need  not  set  out  in  the 
warrant  the  particular  goods  stolen.  In  the 
case  of  the  Queen  and  Kendal  and  Roe,  tba 
prisoner  was  not  discharged,  though  tbey  held 
the  warrant  not  sufficient  to  charge  bim  with 
high  treason :  but  they  bailed  him  to  appear  to 
a  charge  for  assisting  one  to  escape  for  high 
treason,  if  it  were  for  high  treason,  then  be 
is  not  bailable :  but  when  the  species  of  crime 
does  not  appear,  it  does  not  appear  to  as  he  is 
not  bailable,  and  therefore  we  bail  him^  Hera 
the  crime  does  appear,  and  be  gives  bail  to  be 
forthcoming  in  order  to  examine  this  matter; 
it  is  only  in  order  to  a  prosecution. 

'*  Justice  Powts.  It  is  a  privilege  to  be  exa-^ 
mined,  which  is  not  allowed  in  other  countries  ; 
where  a  warrant  is  to  bring  one  before  a  parti- 
cular justice,  the  officer  may  carry  bim  belntw 
another,  if  be  be  a  nearer  especially. 

"Justice  J5yre.  He  cannot  be  discharged: 
a  secretary  of  state  has  a  power  to  issue  a  war- 
rant ;  it  was  held  so  in  the  case  of  the  Queen 
and  Kendal,  and  settled  in  queen  £lizat»etfa's 
time.  The  species  of  crime  is  set  forth,  which 
is  enough,  it  need  not  set  forth  the  facts,  as  on 
whom  the  robbery  was  comipitted,  or  whose 
hou$e  broke  open ;  publishing  a  libel  is  a 
crime  well  known  in  our  law :  seppose  it  were 
only  for  suspicion  of  high  treason,  be  shall  net 
be  discharged,  but  shall  answer  it.  in  that 
case  of  Kendal  and  Roe,  be  might  be  innocent 
of  the  crime  charged,  yet  they  continued  hink 
on  his  recognisance,  but  did  not  discbarge  him. 
I  do  not  know  that  ever  there  was  any  time 
mentioned  in  any  warrant,  so  that  exoeptiott 
goes  to  all  warrants.  Suppose  i he  warrant  bad 
been  to  commit  him  without  bail  or  mainnriief 
if  a  crime  certain  were  charged,  he  sliouid  not 
be  dischsrged." 

*  See  this  Case  reported  in  Fortesc.  37.  S 
Mod.  177.  In  a  note  to  Wilkes's  Case.  (4 
Burrow,  S530,  see  this  Case  also  in  the  Col- 
lection) the  reporter  says,  that  be  bad  a  nola 
taken  by  himself  of  Earbiiry's  o4se;  and  be 
notio^  that  the  report  of  that  case,  in  the  ftfsl 
editionof  8  Mod.  was  very  bad,  but  that  it  was 
much  nonded  in  the  lata  edition  of  that  book« 
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Hanlwicke  h«ld,  thM  they  conid  not  be  re- 
Btored,  ID  II  samroary  way,  oo  moUon.  The 
wanmnt  there  was  **  to  search  for  the  papers, 
and  to  bring  the  autborliefore  the  secrietary  of 
sute." 

The  sUtuto  of  1  E.  3  enaets,  «  for  the  better 
'  keeping,  and  mainteDanre  of  the  peace,  good 
<  men  aad  bwfiil  shall  in  every  connty  be  as- 
*  signed  to  keep  the  peace.'  So' 4  E.  3,  c.  S. 
The  18  £.  3,  slat,  f,  c.  S,  is  the  first  stetote 
that  ^ves  the  judicature  of  hearing  and  de- 
termioiog  :  34  £.  3,  c.  5,  enlarges  their 
pofrers.  The  8  H.  5,  c.  4,*  calls  them  by  the 
express  name  oif  <  justices  of  the  peace.' 
Their  commiesioD  impowers  them  to  keep  the 
peace ;  and  also  contains  a  distinct  clause  *  to 
near  and  determine.* 

Therefore,  the  old  conserrators  of  the  peace 
still  remain.  They  have  also  power  to  hear 
and  determine  as  justices.  They  are  wardens 
•f  the  peace  too,  by  their  commission,  as  well 
as  by  common  law :  and  they  may  likewise 
by  the  common  law,  without  any  special  com- 
musUuk  or  warrant,  use  force  to  suppress  re- 
bels. Per  which  last  assertion,  he  cited 
Kelyng  76. 

The  stetote  of  7  Jac.  1,  c.  5,  (about  plead* 
ing  the  general  4ssue),  means  to  protect  all  that 
act  as  conserrators,  or  wardens,  t>r  justices  of 
the  peace,  as  well  as  those  that  act  under  spe- 
cial commissions. 

The  act  of  %  Ph.  and  M.  c.  18,  (relating  to 
eorporation -juBticffB)  calls  them  *  commis- 
sioners for  the  conser?ation  of  the  peace.' 
Jiisfice  of  peace  is  not  a  strict  technical  name: 
Ihey  may  be  called  cuttodes  pack.  In  9  Rol. 
Abr.  95,  title,  Justices  de  Peace,  it  is  said, 
'  That  an  iodictnoent  taken  before  them,  nam- 

*  ing  them  cutiodes  pacity  and  not  justices  of 

*  the  fteace  (as  the  statute. names  them)  is  a 

*  good  indictment:  for  it  is  all  one.'  It  is  not 
inaterial  how  the  ap|H>intment  Is  made.  The 
statutes  mean  to  include  all  conservators  of  the 
peaoe :  tticy  may  all  now  plead  the  general 
issue,  and  g'lre  the  special  matter  in  evidence. 
The  acc  of  7  Jac.  1,  c.  5,  does  not  indeed  ex- 
tend to  any  justices  sitting  in  sessions:  it  only 
extends  t»  them  in  their  single  jurisdiction. 

The  atatnte  of  11  H.  6,  c.  6,   'that  suite 

*  and   processes  before  justices  of  tlie  peace 

*  aball   ttot  be  discontinued  ))y  new  commis- 

*  sioners,'  is  no  exception  to  tins  rule:    neither 
is  S  H.  5,  atat.  1,  c.  4,  §  3,  <  that  justices   of 

*  the  pemce  of  the'  quorum  shall  be  resiaot  in 

*  their  shire  ;  (except  lords  named  in  the  com- 

*  luismoD,  6ee,  &c.') 

Acts  of  parliament  shall  be  taken  with  lati- 
tude, and  extended  to  cases  within  the  same 
reason ,  and  calling  for  the  same  remedy .  Plowd. 
WG^  Juord  Zouch*8  case.  Co.  Litt.  24,  b. 
to  Co.  lOl,  b.  Beaufage's  case.  Plowd.  147, 
[stoo  «r.  Studd.  Plowd.  36,  Piatt  v.  The 
Ifaeriffs  of  London.  Bro.  Parliament  SO. 
^eotworth's  Office  of  Executors  67.  Sir  T. 
^oaem  aS-      Plumroer  t).  Whitcbcot. 

«  V.  atat.  1»  c.  4,  ^  s/aod  stat.  S,  c.  1. 


The  rule  aboat  <  ae? eitil  paiticolara  of  an  in« 

<  ferior   nature  being  enumerated,  excluding 

*  those  that  are  of  a  higher  nature  and  not 

*  enumerated,'  *  will  not  hold  here.  Thia  act 
is  not  done  as  a  higher  officer;  but  only  as  a 
justice  of  peace.  The  bishop  of  Norwich 
being  named,  extended  to  all  bishops,f  so  the 
warden  of  the  Fleet  being  named,  extends  to 
all  gaolers.  In  Moore  845,  Phelps  v.  Winch- 
combe,  it  was  resolfed,  *  that  a  deputy  oon« 
'  stable  may,  by  the  equity  of  the  statute  of 
^  7  J.  1,  c.  5,  plead  the  general  issue.' 

Persons  acting  for  preserfaiion  of^lie  pub- 
lic peace  ought  to  be  protected :  and  these  old 
conserfators  of  it  are  more  reasonably  intitled 
to  protection,  than  other  persons  are. 

Second  point— If  the  special  matter  may  be 
given  in  e/idence,  then  the  question  will  be, 

*  Whether  this  matter  given  in  evidence  wonld, 
if  it  had  been  pleaded,  amount  to  a  justification.' 

It  is  objected,  *  that  the  warrant  is  not  legal ; 

<  and  that  it  was  ill  executed.' 

1st,  As  to  the  warrant  itself— No  anch  ac- 
tion has  ever  been  brought  upon  these  war- 
ranto, by  persons  apprehended  by  virtue  of 
them  :  or,  at  least,  there  is  none  upon  record. 

It  is  said,  *  that  this  warrant  is  too  extensive 

*  in  the  description  of  the  person :  and  that  it 

*  has  been  abused.' 

Answer — ^Tbe  power  is  not  illegal:  and  the 
abuse  of  it  is  no  oojection  to  the  warrant  itself. 
Such  warrante  are  agreeable  to  long  practise 
^nd  usage. 

Whatever  the  present  determination  may 
be,  in  point  of  law,  it  will  be  in  the  breast  of  the 
legislature  to  set  it  right. 

Jn  the  Bewdley  case,  reported  1  Pcere 
Williams  907.  (Re^na  f>,  Ballivos,  &c.  of 
Bewdley)  a  construction  of  an  act  of  parlia-' 
ment  contrary  to  the  words  of  it  was  al- 
lowed, founded  upon  only,  seven  years  prac- 
tice. In  Comberb.  342,  The  India  Company 
V.  Skinner— where  the  warrant  was  granted 
before  any  default ;   Holt  said, « that  the  prao** 

*  tice  having  been,  in  case  of  taxes,  to  grant  a 

<  conditional  warrant  to  distrain,  communi$ 
« error  facii  jus.* 

The  power  of  justices  of  peace  •  to  commit 
befbre  indictment,'  stands  supported  only  by 
practice  and  usage.  In  6  Mod.  178,  Ri^na 
V,  TVacy,  Holt  Ch.  J.  aays,  •  Formerly,  none 
« could  he  taken  up  for  a  misdemeanor,  till  in« 

*  dictment  found :    but  now  the  practice  all 

<  over  £ng1and  is  otherwise.'    And  per  Hale, 

<  That  practice  is  become  a  law.'  So  likewise 
has  usage  and  practice  establbhed  Ac  elimnt. 
Quo  minus,  new  trials,  &c. 

The  greatest  jwlges  have  bailed  persons 
taken  up  upon  these  warrante ;  and  they  have 
not  been  objeci«'d  to,  by  either  oourte,  br  conn- 


*  See  Blackstone'a  Commentaries,  Intro* 
duction,  sect.  3,  vol.  1,  p.  88. 

f  See  Harrington's  Observations  on  the  Sta- 
tute of  Circumspect^  Agatis,  13  Ed.  1 ;  and 
Lord  Coke  and  Prynne,  as  therein  cited. 
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were  not  legale  the  penoM  ft|ipi«)iended  qmd 
l&ent  oii^ht  le  hero  beco  ditobaffged.  For 
which  he  cited,  1  Hele'e  Hitt,  P.  C.  4r8. 
The  Court  will  not  make  ordera  ii{hmi  iUc^ 
irarraots  :  ooMeqnently,  they  eaw  bo  objectioo 
to  them.  Bven  Ibe  greatest  friende  to  the 
BereltttioD  hare  not  otgeoted  to  these  warraata. 
From  whence  it  most  be  ioferred,  tbaLno  ob- 
jection lies  agatast  Ihero. 

,  Op  6  July,  1641,  in  the  case  of  sir  John 
Elliott,*  &€•  the  House  of  Commons  reBohred^ 
thmt  it  was  a  breach  of  f  ri?  ilcge :  but  they  did 
not  vote  it  illegal. 

.  Loiil  Hardwicke,  in  ^arbury's  case,  only 
paid,  <  he  would  not  then  determine  it* 

In  treason,  it  will  scarce  be  objected  to ;  nor 
ia  felony. 

In  Miss  Blandy's  ease,!  ^^  bureau  was 
broken  open:  and  her  papers  seised)  and 
given  in  evidence. 

•  Indecent  prints  or  books  may  be  seised  by 
it  ma^strate:  add  they  often  have  been  so. 

Evidence  ftkeu  frsm  Adons  or  other  crimi- 
uaM  may  be  produced  against  them ;  thoueh  if 
iHiminar  shml  net  be  comeeUed  to  prodooe 
iucb  evidence  against  himself. 

It  is  said,  <  that  this  warrant  k  illegal,  be- 
cause it  is  general,  to  take  up  the  author, 
printer,  or  publisher.'  But  it  is  legal  to  issue 
«nd  execute  a  Ivamnt  aninst  a  person  un- 
InmwB,  but  only  described.  Indeed  the  ma« 
y^islffale  imues  it,  and.  the  officer  must  execute 
It,  at  their  ^ril.  And  though  the  warrant  in- 
tittdes  aeiaing;  the  papers,  yet  that  part  of  it 
kas  net  been  executed :  and  the  bare  insertion 
of  it  shall  not  affect  the  officer  who  ezecutedl 
Ike  other  part  of  the  warrant. 

The  facta  ate  these— A  warrant  was  directed 
to  flmr  measengera :  Carrington,  one  of  them, 
is  informed,  *  that  Leach  was  the  printer:  and 
that  the  reputed  author  was  frequently  at 
Iisacb's  honae.'  The  ether  thrae  act  on  this 
information.  And  this  infonnation  was  not 
gnmtidlem :  for  they  found  a  abeet  of  another 
nuoyberj  wet  and  just  printed.  They  take  him 
Bpt  andoarry  him  to  lord  Halifax's  office ;  who 
waa  not  then  at  leiinre  to  examine  him  :  but 
wkeu  he  did  examiite  him  (four  daysaller),  he 
diachamd  him.  Here  was  probable  cause  foi* 
taking  him  up. 
A  justice  of  peace  having  iuriadietion,  majr 
It  on  probable 


\  proper  warrant  on  probable  cause :  and 
miniatenal  officers  (constables,  &o.)  are  not  to 
be  alfoeted  by  the  illegality  of  the  warrant,  in 
other  naris  of  it.  This  warrant  waa  executid 
honest^i  and  upon  a 


Third  point— the  plaintiff's  aetkm  is  snffi- 
oiently  barred  by  S4  6.  8,  c.  44»  for  want  of 
observing  the  terma  required  by  it.  They 
neither  proved  notice,  aa  the  third  aection  re» 
quirer ;  nor  made  the  demand  lequfred  by  the 
aixth  section. 


The  defeadanta  have  anted  a  obodicMieli 
the  warrant  of  a  magastnte  who  iaa  jostiee  df 
peace  within  the  meaning  of  this  act;  «nd  hf 
bis  order,  and  in  his  aid. 

The  only  doubt  is,  *  Whether  the  notion  ii 
brought  for  any  thkig  done  in  ahsdiengf  to  the 
warrant;  or  not.' 

The  deftndanta  have  obeyed  it,  to  tho  beat  of 
their  power. 

However,  as  tkey  have  aeted  mider  ookrar  of 
the  warrant,  meanmg  to  obey  it,  thoj  are  nst 
answerable^  although  they  may  have  ened  io 
the  execution  of  it.  They  are  proteded  hf 
this  act,  if  they  have  acted  banA  fitie  ;  evca 
though  the  waiiant  and  the  exeootioD  be  il« 
1^1.  They  are  not  to  judge  of  nrdosm 
points  of  law:  the  statute  meana  to  protect  th<« 
from  it. 

8dly.  The  prevkNis  step  to  bringini^  this  ae- 
tion  was  not  taken ;  vis.  the  dewandtug  a  pe* 
rosal  and  copy  of  the  warrant,  aad  obowing  a 
refusal  of  it. 

If  there  was  a'  lault,  or  n^ligenoe»  or  mk^ 
take  in  this  prooeeding,  the  mult  won  in  tbs 
magirtrate :  there  waa  none  in  the  aliccr  whs 
executed  it.  And  the  requisite  atepo  hove  mt 
been  taken,  in  order  to  nMintain  the  oait. 

Thenfore  the   plaintiff  ia  bomd  oC  tkil 


*  Sefc  this  Case;  vol.  8,  p.  S9S. 
t  6oa  bar  Gttsei  toL  i6»  p.  1118. 


Hr.  Dunnihg^  eoiifnt— fot  Mr.  liCOcb,  IM 
plaintiff  below. 

The  first  questkm  is,  '  Whether  tbia  be  a 
ease  within  U  Q.  S,  c.  44.'  Which  qoesliao 
win  involve  the  question,  *  Wftietber  it  be  viUn 
in  the  acts  of  7  J.  1,  c.  5»  or  91  J.  1,  o.  IS. 

All  these  atatntea,  being  b  pars'  OMteris^ 
must  receive  the  same  coastructioa  :  ond  they 
are  all  unapplicable  to  the  present  cnae. 

He  then  made  throe  aub-divisiono  of  bis  fiiat 
qoestioa:  vis. 

1st,  Whether  lord  Halifox,  beio|p  aoerataiy 
of  state,  is  a  conservator  or  juatico  of  peaces 
within  the  true  intent  and  naeaning  of  tbe  oet  sf 
S4  6.  3,0.44. 

'  Sdly,  Whether  the  defendants  am  oonstablcs. 
headlioroughB,  or  officers,  &e.  within  tbe  intsnt 
and  meaning  of  that  act. 

3dly,  Whether  this  actfon  is  brongbt  aad 
properly  pursued,  witbio  the  tme  intent  sad 
meaning  of  it ;  and  for  a  matter  dono  in  ebs* 


dienceto  the  warrant. 

Pint  point— Lord  Italiiaz  kofitn 
peace  within  114  G.  g.  fieianotaoby 
sion :    he  is  not  so,  as  incident  to  bi 
either  of  seotetarjr  of  statCi  or  of  privy 


But  it  bos  been  aaid, «  he  iaa 
the  peace ;  and  thersfore  witliin  tbo 
of  tbe  act.' 

1  deny  the  principle  and  alao  the 
I  admit  tbe  ease  of  Bex  V.  Kendal  nn4 
thongb  tbe  raaaona  of  it  do  not  oppoar : 
submit  to  the  anthority  of  it,  «  Tiiat  n 
tary  of  elate  baa  o  powcrto 
treason.'  .  ^ 


Hse; 
bnti 
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•  SerjeAot  Hawkini't  rcMMM  4o  not  sapperl 
bif  aiieititta :  and  I  d^iiy  that  %  fecvetory  of 
■late  w  a  cooatrfator  of  tbc  peace.  Be  iiu 
aolj  a  powor  ofooinmiitaif  for  high  twaaoo,  as 
aunacivalora  of  Uie  peaca  bad  in  other  casea:  and 
Keodal  aod  9oe^8  oaa^  eanica  it  no  farther. 
The  Court  oever  meant  to  feaolfoanr  tfaior 
fartbv. 

Ali  the  crown* writera  are  ailent  on  tUaaub* 
joct  of  a  aeeretary  of  atate'a  haniiff  ihia  jiina« 
diction.  None  of  theoa  eien  hiniuat  a  aacre* 
Ipry  of  state  ia  a  oonterf  ator  of  the  peaoe^ 
Aamidfonl,  FitE-Ueihert|  liaaobard,  Sfc  aay 
no  such  thing.  .  yv 

Lambard*  gjvfa  the  liat  of  theae  ofikiers 
irbo  aitt  oonaerratoia  of  the  peace:  b«C  thcM 
li  DO  mention  tbefem,  of  lecaatariea  of  atate. 
Serjeant  Uawlunaf  oopiea  the  tame  liat,  with^ 
ant  addiii|gp  aecretariea  of  atate. 

Thepv  »  ne  proof  or  pretence  tb%t  the  con- 
ferratorship  of  the  peace  ia  iocident  to  their 
office :  nor  ia  there  any  uaage  to  aapport  such 
a  nation.  Their  ciaim  of  a  power  to  grant  avcb 
warraolB  aa  the  preMnt  one,  ia  not  pretended  to 
be  oUerthaa  the  Aerolution. 

If  they  were  jasticea  of  the  peace,  or  con- 
lenratora  of  the  peace,  they  would  he  bound  to 
execute  the  powera  given  to  justices,  or  re- 
aiding  in  cmstahlea ;  and  they  would  be  aub- 
ject  to  the  oontroul  of  this  court. 

The  offices  are  different  in  creation,  eonati- 
iotion,  aud  execution. 

The  very  langusge  of  the  warrant  ahews  that 
the  aecretary  of  state  did  not  conaider  himself 
jeA  jpatioe,oeniervaUr,  or  constable. 

Thia  atatute  b  not  to  be  extended  beyond  th^ 
letter  ef  it:  it  is  not  within  the  maxinM  or 
ftiaaooa  of  exteneion  of  acts  of  parliament. 

It  hi  Docesaary  to  Qooaiderthe  former  sta- 
tutes of  7  J.  1,  c.  5,  and  21  J.  l,c.  13.  (Beth 
of  which  he  rehearsed  aod  obaerved  upon). 

la  these,  there  ia  no  mention  of  secretaries 
of  atate;     nor  ia  there  any  reaaoo  to  add 
•thera  not  there  enumerated;   the  rather,  as 
the   enameration  b^na  with  persona  infe- 
rior to  secvetariaa  of  atate.    Neither  is  there 
eny  ground  to  imagine  that  the  legisUtnre 
iotea^Bd  to  include  seorelariea  of  state  with- 
in   their    proviaion.      The   preamble   ahewa 
rather  the  contrary.      The  line  drawn  be<* 
tween   these  enumerated  and  thoae  omitted, 
afaewetbe  same  thing.     The  persona  intended 
to  be  protected,  are  persona  bound  to  act,  and 
Mding  ler  the  public  good,  without  reward ; 
not  gwiemt  olRcera  with  mat  aalariea,  who  are 
not  &w jera  and  are  not  bound  la  aet. 

The  persona  mtrodnoed  by  the  second  act 
(cborch-ernrdena,  awom»men,  ovaraaeis,  Ste,) 
are  perpone  within  the  misphief  of  the  former : 
fet  ewen  Ciiey  were  not  virtually  included  in 
he  former,  and  are  therefove  partieolarly  nam- 
Niin  the  Isuter. 

Xfaie  letter  explanatory  act  omita,  nevertbe- 
Bce,  to    DSMiie  seevetariea  ef  atate.     But  con- 
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ataMea  are  within  Ifae  letter  r  and  it  extends  to 
no  qlhara.  And  h«  refeived  to  4  inst  175,  an4 
the  two  maivinal  nelea  there  $  one  on  7  J.  e^ 
5,  aod  the  other,  on  SlJ.  o.  19. 

Arom  aH  which  premispea  he  ai^grved,  that 
these  acta  of  iae.  1,  are  not  to  beextended  be« 
yond  the  Ketlari  fnd  if  they  were,  yet  ihcie 
M  ne  reason  la  aaetend  them  la  secretaries  ef 
state,  aa  pot  being  withm  the  same  inconveni- 


Ne  mose  rsasen  ia  there  to  eHend  that  of 
94  G.  «,  0.  44.  If  the  legishtnre  had  ao  in* 
tended,  tliey  would  not  have  confined  it  to  jus- 
tieaB4>f  the  peace,  a  species  of  magistratca  well 
known  aod  understood  in  our  law. 

8a  much  for  the  noUe  lord. 

sdly,  As  to  the  messengers— Tbey  do  oit 
f^kli  within  the  words  or  meaning  of  toe  act  of 
7  J.  1,  c.  5,  wliicU  is  cqufioed  to  officers,  wl^ 
ar^  persons  knowa  in  our  law,  and  bound  IQ 
execute  the  warrant  of  a  justice  of  peace  s  a|^ 
o0<;e  of  burthen,  no^  of  polit ;  and  incapa^ 
b|e  to  distinguish  the  pre^iae  lii^its  ojf  a  jcMrif^ 
jiqtipp. 

TberfQ  is  qo  respept  in  the  case  of  the  kiog't 
ipessenjj^ers  in  oniipary }  who  are  persons  mo^ 
known  in  oyr  law,  and  mere  voloqic^ca  tu 
execi|Ung  warrants  of  justice^. 

ThQ  words,  *  other  officers,  &c.*  iqcim  Imnt^ 
sholders,  &c.  officers  of  the  same  tort  as  eoRf 
stables  find  tithingmen ;  not  king's  oieivsengers. 
These  persons  cannot  be  consider^  aa  a^ing 
and  assisting  the  copst9blc8.  The  warrant  and 
the  fact  are  qui)e  the  reverse :  the  constablcf 
are  directed  to  assist  them.  They  do  not  04^ 
under  the  comt^andof  a  justice  ofpeaccior 
In  his  aasistanpe. 

This  warrant  is  not  under  the  han4  and  ifMil 
of  a  justice  of  peace.  Therefore  the  i^;t  dq^i 
not  protect  the  defendants. 

3dly,  Nor  ia  the  act  done  in  obedience  to  thh 
warrant.  The  warrant  waa  *  to  apprehend  tha 
author,  printer,  or  publisher :'  but  they  have 
exeooteo  it  upon  a  person  who  waa  not  the  aa-< 
thor,  priator,  or  publisher.  Gonseqnehtly,  aa 
they  have  not  acted  under  it,  they  can't  br  pro« 
tooted  by  it. 

It  is  said,  '  that  a  description  is  equivalent  te 
naming  the  perMms ;  and  that  here  is  a  snffi- 
cieot  description.' 

But  the  desoriptioD  of  an  oflhnce  ia  no  de* 
acrtptioD  of  the  person  oifonding :  and  thia  ii 
only  a  deacription  of  the  oflhnce. 

The  obedience  to  the  warrant  ia  the  eondt* 
Hon  of  the  profeotion  which  the  act  givea  to 
the  officer.  Therefore,  the  condition  failmg^, 
theprotection  doea  not  take  place. 

Here  ia  no  probable  cause,  nor  any  reaaeit 
for  jnatiiying  the  officer  under  a  probable  cause. 
It  is  not  tike  the  cases  of  apprehending  traitors 
or  felons.  Here  is  only  information  mm  one 
of  their  own  body,  *  that  the  author  of  the  paper  * 
had  been  seen  going  into  Leach*s  house ;  and 
that  Leach  waa  the  printer  of  the  oompoaitioii 
in  general ;'   not  of  thia  particular  paper. 

But  though  neither  Ihw  heanmy-mformatiflli 
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was  in  itself  trae  ;  nor  woald  the  consequence 
follow,  if  it  had  been  true ;  yet  ibey  thereupon 
arrest  and  imprison  an  innocent  man.  There- 
fore these  men  tbemself  es  are  to  answer  for 
doing  this :  not  the  person  who  issued  the  war- 
rant. The  warrant  did  not  command  nor  au- 
thorize them  to  do  what  they  hare  done.  It  is 
necessary  for  them  to  shew  an  acting  in  obeiii- 
euce  to  the  warrant;  otherwise  they  are  not 
within  the  protection  of  the  act.  In  proof  of 
which  he  cited  two  cases ;  one  by  the  name  of 
Lawson  [qu.  or  Dawson]  v.  Clark ;  and  the 
other  a  Norwich  case,  where  a  bailiff  had  exe- 
cuted the  warrant  out  of  the  pntper  jurisdic- 
tion. 

Upon  these  authorities,  upon  the  reason  of 
the  thing,  and  upon  the  words  of  the  act,  the 
officer  18  not  entitled  to  the  protection  of  the 
act ;  nor  needs  the  justice  be  made  a  party,  but 
where  the  officer  acts  in  obedience  to  the  war- 
rant: acting  under  colour  of  it  only,  is  not  suf- 
ficient. 

Besides,  the  party  apprehended  was  not  car- 
ri^  before  lord  Halifax,  or  dealt  with  accord- 
ing to  law.  Surely,  this  was  the  act  of  the 
officer ;  not  of  the  person  who  signeil  the  war- 
rant. And  no  reason  is  given,  stated,  pretended, 
or  even  existed,  why  this  matter  was  sojtrans- 
acted.  Therefore  there  was  no  probable  cause 
or  reason  whereupon  to  ground  a  justification 
of  this  their  conduct. 

So  that,  even  allowing  the  secretary  of  state 
lo  be  a  justice  of  peace,  and  the  officers  to  be 
constables;  yet  the  action  lies  ac;ainst  the 
plaintiffs  in  error,  who  have  acted  m  this  un- 
justifiable manner. 

It  appears  therefore,  tliat  even  if  they  had  a 
defence  upon  the  merits,  thev  have  not  pro- 
perly pleaded  it.  However,  m  fact  they  had 
no  derence  upon  the  merits:  the  plaintiff 
Leach  was  neither  author,  printer,  nor  pub- 
lisher of  the  paper ;  nor  at  all  within  the  de- 
scription of  the  warrant. 

But  the  warrant  itself  is  illegal.  It  is  against 
the  author,  printer,  and  publisher  of  the  paper, 
general!  V,  without  naming  or  describing  them  ; 
and  not  tonndedion  any  charge  upon  oath :  it  is 
also,  <  to  seize  his  papers ;'  that  is,  all  his 
papers. 

No  justice  of  peace  has  power  to  issue  such 
a  warrant.  Therefore  lord  Halifax  could  not 
do  it  as  B  justice  of  peace.  Nor  is  there  any 
pretence  of  usage  to  support  such  a  claim  of 
doing  it  as  secretary  of  state,  further  hack  than 
the  Revolution. 

It  lies  upon  them,  to  prove  their  claim,  and 
lo  shew  their  authority. 

The  practice  of  a  particular  magistrate  can- 
not  controul  the  law.  Communis  error  is  not, 
in  this  case,  sufficitot  to  mske  law.  Jt  is  the 
duty,  and  it  is  therefore,  doubtless,  the  inclina- 
tion of  the  Court,  to  stop  the  mischief,  as  soon 
as  it  is  complained  of  to  them. 

If  *  author,  printer,  and  publisher,'  without 
naming  any  particular  person,  be  sufficient,  in 
anch  a.Varraot  as  this  is ;  it  would  be  equally 
ao,  to  issue  a  warrant  generally,  <  to  take  op 
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the  robber  or  murderer  of  .such  a  one.'  This 
is  no  description  of  the  penoo  ;  but  only  of  the 
offence :  it  is  making  tne  officer  to  be  judge  of 
the  matter,  in  the  place  of  the  peraoo  who 
issues  the  warrant.  Such  a  power  woald  be 
extremely  mischievous,  and  might  be  produc- 
tive of  great  oppression. 

To  ransack  private  studies  in  order  to  aearch 
for  evidence,  and  even  withoat  a  previoos 
charge  on  oath,  is  contrary  to  natural  justice, 
as  well  as  to  the  liberty  of  the  subject :  and  it 
is  as  useless  as  it  is  cruel,  in  the  case  of  libek ; 
because  it  is  the  publication  only  that  makes 
tbsbnimeofa  libel. 

To  search  a  roan's  private  papers  ad  libUtmt 
and  even  without  accnsation,  is  an  infringe- 
ment of  the  natural  rights  of  mankind.  And 
this  is  a  warrant,  to  *  seize  all  a  man's  papers,' 
without  i^ny  particular  relation  even  to  ibe 
crime  they  would  suppose  him  chai]gesUe 
with.* 

No  case  of  this  sort  has  ever  nndei^gone  jo- 
dicial  discussion  and  determination.  And  as 
the  Court  does  not  interpose  in  cases  not  ob- 
jected tO)  no  arguments  can  be  drawn  fiva 
such  as  passed  sub  sileniio,  or  were  never  at- 
jected  to. 

All  the  writers  upon  the  crown  lew  say, 
'that  there  must  he  an  aceosataon;  that  the 
person  to  be  apprehended  most  lie  named ;  sad 
that  the  officer  is  not  to  be  left  to  arrest  whom 
he  ttiinks  fit.'  For  which,  he  voocbed  Ualc't 
Hist.  P.  C.  1st  part,  p.  580  and  586,  and  Hav- 
kins's  P.  C.  book  S,  c.  13,  §  10,  p.  81,  and  82. 

Here,  it  is  left  to  the  officer,  to  take  up  any 
person  whom  he  himself  suspects. 

Lord  chief  justice  Scruggs  was  impeacbei 
for  issuing  such  warrants  as  this  is. 

Therefore  he, prayed  judgment  for  the  de- 
fendant in  error. 


Mr.  Solicitor  General  De  Grey^  in  n»ply>  ^ 
behalf  of  the  plaintiffs  in  error. 

A  secretaiy  of  state  is  an  officer  by  prescrip- 
tion ;  and  his  office  must  be  as  ancient  as  the 
office  of  the  person  to  whom  he  is  secretary : 
for  he  is  and  always  has  been  an  officer  neces- 
sary to  the  crown  ;  and  the  constitution  always 
required  the  support  of  this  office.  And  as  this 
power  to  commit  for  treason  depends  opsa 
prescriptive  right  and  the  nature  of  his  office; 
so  likewise  it  does,  in  all  cases  of  praacrviof 
the  public  peace. 

In  the  case  of  Kendal  and  Roe,  the  power, 
in  treason,  was  acknowledged.  In  Darby's 
case,  it  was  recognised,  in  felony.  In  Bar- 
bury's  case,  (where  the  warrant  was  gene- 
ral, as  this  is,)  he  was  continued  on  bis  ncsg^ 
nizance.  A  secretary  of  state  has  these  powers, 
upon  the  foundation  of  prescription  ;  not  es 
our  law-books :  and  he  has,  equally,  the  power 
in  liim ;  whether  he  does  or  does  not  exert  it  ia 
low  and  common  instances.  I  suf^pose  be  if 
as  compellable  to  act,  as  a  conserraior  of  the 

*  See  the  Case  of  Bntick  v.  Carriogtoa,  im- 
mediately following  the  prsssot« 
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peace  formerly  was,  before  the  acts  of  parlia- 
ment which  give  power  to  justices  of  peace. 

Cbarter-justices  can  scarce  be  called  com- 
mission-jualices :  and  jet  these  atatates  extend 
to  them. 

A  'justice  of  the  peace'  means  a  conser- 
vator, a  warden  of  the  peace.  Therefore  there 
was  DO  need  to  name  secretaries  of  state,  in  the 
nets  of  parliament:  they  were  included,  with- 
out naming  them  particularly. 

The  marginal  note  in  lord  Coke  is  no  antho- 
rity.  However,  these  officers  are ^ named  in 
the  text,  *  and  certain  others  iiis  majesty's 
officers.' 

This  action  is  brought  for  what  was  done  in 
obedience  to  the  warrant;  which  the  officer 
was  obliged  to  execute,  in  the  best  manner  he 
could. 

If  there  is  any  fault,  it  is  in  the  magistrate: 
he  shonld  have  described  the  offender  with 
greater  certainty.  I  f  the  executing  officer  acta 
to  the  best  of  his  ability ;  he  is  justified,  and 
ads  in  obedience  to  his  warrant. 

Here  the  officers  did  so  :  they  were  reason- 
ably satisfied,  *  that  Leach  was  the  printer.' 
And  on  search,  this  probable  cause  was  en- 
creased  to  a  higher  degree :  for,  they  found 
another  fresh  sheet  of  the  same  work,  just 
printed  off,  and  wet.  They  detained  him  on 
occasiouiof  his  being  to  be  carried  before  lord 
Halifax,  to  be  examined.  The  officers  have 
nothing  to  do  with  his  examination :  that  was 
the  affair  of  lord  Halifax ;  and  if  he  discharged 
the  persons  apprehe^nded  and  brought  helore 
bim,  without  examination,  it  was  the  better  for 
them. 

In  Vattghan  111,  Stiles  v.  Sir  Richard  Coxe 
and  others, — it  was  determined,  that  the  de- 
iendantr  should  have  the  benefit  of  the  act ; 
because  they  acted  by  colour  of  the  warrant. 

As  to  the  warrant  Itself— it  is  objected, '  that 
tbere  is  no  charge  upon  oath.'  But  there  was 
noooeasKMi',  be  said,  for  it :  and  to  that  purpose, 
be  cited  the  Q^ueen  v.  Darby  [v.  Fortescue 
141.3  Rex  V.  £arbury,  Mich.  7  G.  3,  and 
1  Hale  P.  C,  589,  where  it  is  laid  down, 
that "  it  is  convenient,  though  not  always  ne- 
cessary, to  take  an  information  upon  oath  of 
the  peison  that  desires  the  warrant." 

It  is  objected,  '  that  this  warrant  is  not  au- 
thorized by  any  length  of  usage.' 

But  the  usage,  as  here  stated,  is  sufficient : 
and  it  must  be  taken  to  be  coeval  with  the 
office.'  The  bill  of  exceptions  indeed  only 
takes  it  up  from  the  Revolution ;  asserting  that 
it  has  bcKBu  so  ever  since  that  time:  but  the 
facts  go  up  to  the  Restoration ;  and  none  of  a 
different  form  were  produced,  prior  to  the  Re- 
▼olatjon. 

Aa  to  seizing  papers— it  is  difficult  indeed  to 
draw  the  exact  hoe.  But  it  is  certainly  neces- 
sary, in  some  degree :  and  no  instance  is  prO- 
daceid,  of  such  warrants  having  ever  been 
abused  aa  instruments  of  oppression. 

He  concluded,  upon  the  whole,  thai  the 
pfadntiff  had  no  right  to  bring  bis  action. 
VOL.  XIX. 


Lord  Mansfield^l  suppose,  this  is  intendetl 
to  be  argued  again.  However,  I  will  say 
something,  at  present,  upon  it. 

A  bill  of  exceptions  supposes  the  evidence 
true ;  and  questions  the  competency  or  pro* 
priety  of  it. 

*  Whether  there  was  a  probable  cause  or 
ground  of  suspicion,'  was  a  matter  for  the  jury 
to  determine :  that  is  not  now  before  the  Court. 
So—*  whether  the  defendants  detained  the 
plaintiff  an  unreasonable  time.' 

But  if  it  had  been  found  to  have  been  a 
reasonable  time  ;  yet  it  would  be  no  justifica- 
tion to  the  defendants ;  because  it  is  stated, 
*  that  this  man  was  neither  author,  printer,  or 
publisher:'  and  if  he  was  not,  then  they  hava 
taken  up  a  man  who  was  not  the  subject  of  tha 
warrant. 

The  three  material  Questions  are — 1st, 
"  Whether  a  secretary  of  s(ate  fictiiig  as  a  con- 
servator of  the  peace  by  the  common  law,  is  to 
be  construed  within  the  statutes  of  James  the 
first,  and  of  the  last  king." 

The  protection  of  the  officers,  if  they  have 
acted  in  obedience  to  the  warrant,  'li  conse- 
quential, in  case  a  secretary  of  state  is  within 
these  statutes.  As  to  the  arrest  t>eiog  made  in 
obedience  to  the  warrant,  or  only  under  colour 
of  it  and  without  authority  from  it— this  ques- 
tion depends  upon  the  construction  of  the  war- 
rant; whether  it  must  not  be  construed  to 
mean  <  such  persons  as  are  under  a  violent  sus- 
picion of  beine  guilty  of  the  charge ;'  (for 
they  cannot  be  conclusively  considered  as 
guilty,  till  after  trial  and  conviction.)  The 
warrant  itself  imports  only  suspicion ;  for,  it 
says, — "  to  be  brought  before  me,  and  exa- 
mined, and  dealt  with  according  to  law:"  and 
this  suspicion  must  eventually  depend  upon 
future  trial.  Therefore  the  warrant  does  not 
seem  to  me,  to  mean  conclusive  guilt ;  but  only 
violent  suspicion.  If  the  person  apprehended 
should  be  tried  and  acquitted,  it  would  shew 
'  that  he  was  not  gQiMy ;'  yet  there  might  be 
sufficient  cause  of  saspicion. 

Mr.  Dunning  says,  very  rightly,  that.  Mo 
bring  a  person  within  24  G.  3,  the  act  must  be 
done  in  obedience  to  the  warrant.'  > 

The  last  point  is,  *  whether  this  general  war* 
rant  be  good.' 

One  part  of  it  may  be  laid  out  of  the  case : 
for,  as  to  what  relates  to  the  seizing  his  papers, 
that  part  of  it  was  never  execnted ;  and  there- 
fore it  is  out  of  the  case. 

It  is  not  material  to  determine,  '  whether 
the  warrant  be  good  or  bad;'  except  in  the 
event  of  the  case  being  witbia  7  J.  1,  but  not 
within  34  6.  3. 

At  present— as  to  the  validity  of  the  war- 
rant, upon  the  single  objection  of  the  incer- 
tainty  of  the  person,  being  neither  named  nor 
described— the  common  law,  in  many  cases, 
gives  aothority  to  arrest  without  warrant; 
more  especially,  where  taken  in  the  very  act: 
and  there  are  many  cases  where  particolar  acts 
of  parliament  have  given  authority  to  appre- 
hend, under  general  warrants;  as  in  the  case 
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of  writs  of  assistance,  or  warrants  to  take  up 
loose,  idle)  and  disorderly  people.  But  here,  it 
is  not  contended,  that  the  common  law  ^ve 
the  officer  authority  to  apprehend ;  nor  that 
there  is  any  act  of  parliament  which  warrants 
this  case. 

Therefore  it  must  stand  upon  principles  of 
common  law. 

It  is  not  fit,  that  the  receiving  or  judgingf  of 
the  information  should  be  lefi  to  the  discreiion 
of  the  officer.  The  mai^istrate  oog^ht  to  judge ; 
and  should  give  certain  directions  to  the  officer. 
This  is  so,  upon  reason  and  convenience. 

Then  as  to  authorities — ^^Hale  and  all  others, 
hold  such  an  uncertain  warrant  void  :  and  there 
is  no  case  or  book  to  the  contrary. 

It  is  said,  *  that  the  usage  has  been  so ; 
and  that  many  such  have  been  issued,  since 
the  Revolution,  down  to  tHis  time.' 

But  a  usage,  to  grow  into  law,  ought  to  be  a 
general  usage,  cammunilerutitata  et  approbata  ; 
and  which,  after  a  long  continuance,  it  would  be 
mischievous  to  overturn. 

Th'is  is  only  the  usag^  of  a  particular  office, 
and  contrary  to  the  usage  of  all  other  justices 
and  conservators  of  the  peace. 

There' is  the  less  reason  for  regarding  this 
usage ;  becanse  the  form  of  the  warrant  pro- 
bably took  its  rise  from  a  positive  statute ;  and 
the  former  precedents  were  inadvertently  fol- 
lowed, after  that  law  was  expired^ 

Mr.  Justice  Wibnot  declared,  that  b6  had  no 
doubt,  nor  ever  had,  upon  these  warrants  :  he 
thought  them  illegal  and  void. 

Neither  had  the  two  other  judges,  Mr.  Jus- 
tice Yates,  and  Mr.  Justice  Aston,  any  doubt 
(upon  this  first  argument)  of  the  illegality  of 
them :  for  no  degree  of  antiquity  can  give 
sanction  to  a  usage  bad  in  itself.  And  they  es- 
teemed this  usa^e  to  be  so.  They  were  clear 
and  unanimous  m  opinion,  that  this  warrant 
was  illegal  and  bad. 

Lord  Afanj^e/d— Let  it  stand  over  for  further 
argument. 

The  Case  standing  in  the  paper,  on  Friday 
the  8th  of  November,  1765,  for  farther  argu- 
ment— 

Mr.  Yorhe^  attorney-general,  was  now  to 
have  argued  on  behalf  of  the  jplaintiffs  in  error ; 
and  begun  to  enter  into  his  argument:  bat 
when  be  came  to  mention  the  two  cases  cited 
by  Mr.  Dunning,  both  of  which  were  deter- 
mined before  lord  Mansfield,  upon  24  G.  S, 
c.  44,  one  of  them  at  Norwich,  summer  as- 
sizes, 1761;  f where  damages  were  given); 
th»  other  of  them,*  on  a  warrant  under  the 
Vagrant  Act  of  17  G.  2,  (where  his  lordsMlp 
held,  '  that  the  defendant  ought  to  shew  that 
*  the  officer  had  acted  in  obedience  to  the  war^ 
'rant ;'  and  he  did  so ;)  he  seemed  to  intimate 
that  this  objection  *  of  their  not  having  done 

•  Dawson  or  Lawion,  v.  Clarke^  t.  ante. 
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<  so,  in  the  present  case,'  was  too  great  a  diffi- 
culty for  him  to  encounter;  and  therefore 
rested  the  matter  where  it  was,  without  pro- 
ceeding any  further  in  his  argument. 

Lord  Mansfield  remembered  both  these 
Gases ;  and  said,  lie  still  continued  of  the  same 
opinion. 

Where  the  justice  cannot  be  liable,  the  of* 
ficer  is  not  within  the  protection  of  the  act 
The  case  in  Middlesex  concludes  exactly  to  the 
present  case.  For,  here  the  warnmt  is  to 
take  up  the  author,  printer,  or  publisher ;  but 
they  took  up  a  person  who  was  neither  aotbor, 
printer,  nor  publisher:  so,  that  case  was  a 
warrant  *  to  take  up  a  disorderly  woman ;' 
and  the  defendant  took  up  a  woman  who  was 
not  so.* 

And  he  held  the  same  opinion  now,  he  said, 
as  be  did  before,  in  the  case  at  Norwich. 

This  makes  an  end  of  the  c^se :  for,  this  is 
a  previous  question ;  and  the  foundation  of  the 
defence  fails. 

The  consequence  is,  that  the  judgment  most 
be  affirmed. 

The  other  judges  assenting,  the  rule  of  tba 
Court  was,  *•  that  the  judgment  be  affirmed.*— 
Judgment  AFFiiaMED. 

SThus  this  Case  went  off,  without  any  jodi* 
decision  on  any  of  the  chief  points  which 
were  raised  in  it.    The  only  point  professed  to 
be  regularly  adjudged  was,  That  the  warrant  in 
question  bad  not  been  pursued.     Whether  a 
secretary  of  state  is  a  conservator  of  the  peace 
ex'pffido^  and  as  such  within  the  equity  of  the 
statutes  in  favour  of  justices  of  the  peace; 
whether  he  has  power  to  commit  for  any  of- 
fence under  high  treason ;   whether  a  single 
privy  counsellor  has  a  right  to  commit  in  any 
case ;    whether  a  warrant  for  the  seisore  of 
papers  could  not  be  justified  in  the  case  of  a 
seditious  libel ;    and  wbetlier  a  general  war- 
rant, neither  naming  the  offender,  nor  other- 
wise describing  him,  except  by  relation  to  the 
offence  committed,    could  be  maintained  at 
common  law  ;   all  these  important  questions 
were  left  unadjudged.    However,  enough  was 
said  by  the  Court  on  the  last  of  them  to  evince, 
that  all  the  four  judges  thought  general  war- 
rants to  seize  the  person  universally  illegal,  ex- 
cept where  the  granting  of  them  was  specially 
authorized  by  act  of  pariiament ;  and  from  the 
attorney -general's  readiness  in  yielding  another 
poiut  to  avoid  a  decision  of  that  concerning  the 
legality  of  general  warrants,  it  mav  be  con- 
jectured, that  be  despaired  of  being  able  to  sup- 
port them.      How  such   warrants   and   the 
seizure  of  papers  in  the  case  of  seditioiM  libels 
were  both  finally  cnndemued  by  a  declaratory 
Resolation  of  the  House  of  Commons,  will  m 
explained  in  a  note  at  the  end  of  the  Case  on 
the  Seizure  of  Papers,  which  is  the  next  in  this 
Collection.    Hargrave.] 


•  See  Leach's   Hawkins'a    Pleas  of 
CcowD|  b.  Sy  0. 13|  s.  SI. 
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541.  The  Case  of  Seizure  of  Papers,  being  an  Action  of  Trespass 
by  John  Entick,  Clerk,  against  Nathan  Carringjon  and 
three  other  Messengers  in  ordinary  to  the  Kiiig,  Court  of 
Common-Pleas,  Mich.  Term  :  6  George  III,  a.  d.  1765, 

to  his  lordship ;  and  though  from  the  want 
of  any  authority  from  him,  the  Editor  ex- 
poses himself  to  some  risk  of  disapprobation, 
yet  his  precautions  to  guard  against  it,  with 
the  disinterestedness  of  his  motives,  will,  he 
is  confident,  if  ever  it  should  hecome  neces- 
sary to  explain  the  circumstances  to  his  lord- 
ship, be  received  as  a  very  adequate  apology 
for  the  liberty  thus  hazarded.    Uargraye.] 

In  trespass;  the  plaintiff  declares    Tretpan 
that  the  dpfendants  on  the  1 1th  dav     breaking  i 


[This  Case  is  given  with  the  above-mentioned 
title;  because  the  chief  point  adjudged  was, 
That  a  warrant  to  search  for  and  seize  the 
papers  of  the  accused,  in  the  case  of  a  se- 
ditious Jiliel,  is  contrary  to  law.  But  this 
was  not  the  only  question  in  the  Case.  AU 
the  other  interesting  subjects,  which  were 
discussed  in  the  immediately  preceding  Case, 
except  the  question  of  General  Warrants,  were 
also  argued  in  the  following  one ;  and  most 
of  them  seem  to  have  received  k  judicial  opi- 
nion from  the  Court. 

The  state  of  the  case,  with  the  arguments  of 
the  counsel,  is  talcen  from  Mr.  Serjeant  Wil- 
fion's  Reports,  2  Wils.  275.  But  instead  of 
his  short  note  of  the  Judgment  of  the  Court, 
the  Editor  has  the  pleasing  satisfaction  to 
present  to  the  reader  the  Judgment  itself  at 
length,  as  delivered  by  the  Lord  Chief  Jus- 
tice of  the  Common-Pleas  from  written  notes. 
It  was  not  without  some  difficulty,  that  the 
eopy  of  this  Judgment  was  obtained  by  the 
Bditor.  He  has  reason  to  believe,  that  the 
original,  most  excellent  and  most  valuable  as 
its  contents  arl,  was  not  deemed  worthy  of 
preservation  by  ita  author,  but  was  actually 
committed  to  the  flames.  Fortunately,  the 
£ditor  remembered  to  have  formerly  seen  a 
oopy  of  the  J  udgment  in  the  hands  of  a  friend ; 
and  upon  applicatien  to  him,  it  was  imme- 
41l^ely  obtained,  with  liberty  to  the  Editor  to 
make  nse  of  it  at  his  discretion.  Before, 
however,  he  presumed  to  consult  his  own 
wishes  in  the  nse,  the  Editor  took  care  to 
convince  himself,  both  that  the  copy  was  au- 
thentic, and  that  the  introduction  of  it  into 
this  Collection  would  not  give  ofience.  In- 
deed, as  to  the  authenticity  of  the  Judgment, 
except  in  some  trifling  inaccuracies,  the  pro- 
bable effect  of  careless  transcribing,  a  first 
reading  left  the  Editor's  mind  without  a 
doobt  on  the  subject  But  it  was  a  respect- 
ful delicacy  due  to  the  noble  lord  by  whom 
the  Judgment  was  delivered,  not  to  publish 
it,  without  first  endeavouring  to  know,  whe- 
ther inch  a  step  was  likely  to  bo  dispicasiBg 


that  the  defendants  on  the  1 1th  day  J^J^'^iVuii. 
of  November  in  the  year  of  our  tiiPsLuse. 
Lord  1762,  at  Westminster  in  Mid-  ^''' 
diesex,  with  force'  and  arms  broke  and  entered 
the  dwelling-house' of  the  plaintiff  in  the  parish 
of  St.  Dunstan,  Stepney,  and  continued  there 
four  hours  without  bis  consent  and  against  bis 
will,  and  all  that  time  disturbed  htm  in  the 
peaceable  possession  thereof,  and  broke  open 
the  doors  to  the  rooms,  the  locks,  iron  bars,  &c. 
thereto  aflixed,  and  broke  open  the  boxes, 
chests,  drawers,  &c.  of  the  plaintiff  in  his  house, 
and  broke  the  locks  thereto  affixed,  and  searched 
and  examined  all  the  rooms,  &c.  in  his  dwell- 
ing-house, and  all  the  boxes,  Sec,  so  broke 
open,  and  read  over,  pried  into  and  examined 
all  the  private  papers,  books,  &c.  of  the  plaintiff 
there  found,  whereby  the  secret  affairs,  &c.  of 
the  plaintiff  became  wrongfully  discovered  and 
made  public ;  and  took  and  carried  away  100 
printed  charts,  100  printed  pamphlets,  &c.  &c. 
of  the  plaintiff  there  found,  and  other  100 
charts,  &c.  &c.  took  and  carried  away,  to  the 
damage  of  the  plaintiff  2,000^ 

The  defendants  plead  1st,  not  special  jaui- 
guilty  to  the  whole  declaration,  J"^JJ^;°**J{ 
whereupon  issue  is  joined.  2diy,  the  secretary 
as  to  the  breaking  and  entering  tflfe  •^'^*'- 
dwelling-house,  and  continuing  four  hours, 
and  all  that  time  disturbing  htm  in  the  pos- 
session thereof,  and  breaking  open  the  doors 
to  the  rooms,  and  breaking  open  the  boxes, 
chests,  drawers,  &c.  of  the  plaintiff  in'  his 
house,  and  the  searching  and  examining  all 
the  rooms,  &c.  in  his  dwelling-house,  and  all 
the  boxes,  &c.  so  broke  opeti,  and  reading 
over,  prying  into,  and  ezaminiiie  the  private 
papers,  books,  &c.  of  the  plaintiff  there  found, 
and  taking  and  carrying  away  the  goods  and 
chattels  in  the  declaration  first  mentioned  there 
found,  and  also  as  to  taking  and  carrying  away 
the  goods  and  chattels  in  the  declaration  last 
mentioned,  the  defendants  say,  the  plaintiff 
oaght  not  to  have  his  action  against  them,  be- 
cauM  they  say,  that  before  the  supposed  tres- 
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*  pass,  on  the  6tb  of  Noveniber  1763,  and  before, 
until,  and  all  the  time  of  the  supposed  trespass, 
the  earl  of  Halifax  was,  and  yet  »  one  of  the 
lords  of  the  king's  privy  council,  and  one  of  his 
principal  secretaries  of  state,  and  that  the  earl 
before  the  trespass  on  the  6th  of  NoTomber 
1762,  made  his  warrant  under  his  hand  and 
seal  directed  to  the  defendants,  by  which  the 
earl  did  in  the  king's  name  authorize  and  re- 
quire the  defendants,  taking  a  constable  to  their 
Assistance,  to  make  strict  and  diligent  search 
ibr  the  plaintiff,  mentioned  in  the  said  warrant 
to  be  the  author,  or  one  cencerDed  in  the  writ- 
ing of  seTeral  weekly  very  seditious  paoers, 
intitled,  *  The  Monitor  or  British  Freeholder, 
N'*  357,  358.  360.  373.  376.  378.  and  380, 
London,  printed  for  J.  Wilson  and  J.  Fell  in 
Pbternoater-row,'  containing  gross  and  snan- 
daloHs  reflections  and  luTectifes  upon  his  ma- 
jesty's government,  and  upon  both  Houses  of 
Farliament,  and  him  the  plaintiff  having  found, 
to  seize  and  apprehend  and  bring  together  with 
his  books  and  papers  in  safe  custody  before  the 
earl  of  Halifax  to  be  examined  concerning  the 

Eremisses,  and  further  dealt  with  according  to 
iw  ;  in  the  due  execution  whereof  all  mayors, 
sheriffs,  justices  of  the  peace,  constaUes,  and 
all  other  his  majesty *s  officers  civil  and  mili- 
tary, and  loving  subjects,  whom  it  might  con- 
cern, were  to  be  aiding  and  assisting  to  them 
the  defendants,  as  there  should  be  occasion. 
And  the  defendants  further  sav,  that  afterwards 
and  before  the  trespass  on  the  same  day  and 
year,  the  warrant  was  deliTered  to  them  to  be 
executed,  and  ttiereupon  they  on  the  same  day 
and  year  in  the  declaration,  in  the  day  time 
about  eleven  o'clock,  being  the  said  time  wheoy 
&c.  by  virtue  and  for  the  execution  of  the  said 
warrant  entered  the  plaintiff's  dwelling-house, 
the  outer  door  thereof  being  then  open,  to  search 
for  and  seize  the  plaintiff  and  his  books  and  pa- 
pers in  order  to  bring  him  and  them  before  the 
earl  of  Halifax,  according  to  the  warrant ;  and 
the  defendants  did  then  and  there  find  the 
plaintiff,  and  seized  and  apprehended  bira,  and 
did  search  for  bis  books  and  papers  in  bis  house, 
and  did  necessarily  search  and  examine  the 
rooms  therein,  and  also  his  boxes,  chests,  &G. 
there,  in  order  to  find  and  seize  his  books  and 
papers,  and  to  bring  them  along  with  the  plain- 
tiff before  the  said  earl,  according  to  the  war- 
rant ;  and  upon  the  said  search  did  then  in  the 
said  house  find  and  seize  the  goods  and  chat- 
tels of  the  plaintiff  in  the  dechiration,  and  on 
the  same  day  did  carry  the  said  books  and  pa- 
pers to  a  house  at  Westminster,  where  the  said 
earl  then  and  long  before  transacted  the  busi- 
ness of  his  office,  and  delivered  the  same  to 
Lovel  Stanhope,  esq.  who  then  was  and  yet  is 
an  assistant  to  the  earl  in  his  office  of  secreUry 
w  state,  to  be  examined,  and  who  was  then  au- 
thorized to  receive  the^me  from  them  for  that 
purpose,  as  it  was  lawful  for  them  to  do ;  and 
the  plaintiff  afterwards  (to  wit)  on  the  17th  of 
November  in  the  said  year  was  discharged  out 
of  their  custody ;  and  in  searching  for  tbe 
books  and  pap4raof  the  plaintiff  the  defendants 
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did  necessarily  k«ad  over,  pry  into,  and  examine 
the  said  private  papers,  books,  &c.  of  the  plain- 
tijSTin  the  dedaration  mentioned  then  found  in 
his  honse ;  and  because  at  the  said  time  when, 
&c.  tbe  said  doors  in  the  said  hoase  leading  to 
the  rooms  therein,  and  the  said  boxes,  chests, 
&c.  were  shut  and  fastened  so  that  Ifae  defen- 
dants could  not  search  and  examine  the  said 
rooms,  boxes,  chests,  &c.  tiiey,  for  the  neces- 
sary searching  and  examining  the  same,  did 
then  necessarily  break  and  force  open  tbe  said 
doors,  boxes,  chests,  to.  as  it  was  lawful  for 
them  to  do ;  and  on  tlie  said  oecaaiou  tbe  de- 
fendants necessarily  stayed  in  tbe  house  of  tbe 
plaintiff  for  the  said  four  hours,  and  unavoid- 
ably during  that  time  disturbed  him  in  tbe  pos- 
session thereof,  they  tbe  delendants  doing  as 
little  damage  to  the  plaintiff  as  they  possibly 
could,  which  are  the  same  breaking  and  en- 
tering tbe  house  of  the  plaintiff,  &c.  (and  so 
repeat  the  trespass  covered  by  this  plea)  where- 
of the  plaintiff  aboTe  complains ;  and  this,  &c. 
wherefore  they  pray  judgment,  Ace. 

The  plaintiff  replies  to  the  plea  of  justifica- 
tion above,  that  (as  to  the  trespass  seprtcatkn 
thereby  covered)  he  by  any  thing  *  wM«  •• 
alledged  by  the  defendants  therein  ^^ 
ought  not  to  be  barred  from  having  hia  actkiQ 
against  them,  because  he  says,  that  the  de- 
fendants at  the  parish  of  Stepney,  of  their  own 
wrong,  and  without  the  canse  by  tbem  in  lliat 
plea  alledged,  brake  and  entered  tbe  beeoeof 
the  plaintiff,  &c.  &c.  in  manner  and  form  as  the 
plaintiff  hath  complained  above;  and  this  be 
prays  may  be  inquired  of  by  the  country ; 
and  the  defendants  do  so  likewise. — ^Tbere  is 
another  plea  of  jnstificatien  like  the  first,  vrith 
this  difierence  only ;  that  in  the  last  plea  it  is  al- 
ledged, tbe  plaintiff  and  bis  papers,  &c.  were 
carried  before  lord  Halifax,  but  in  the  first,  it 
is  before  LoTei  Stattho|>e,  his  assistant  or  law 
clerk;  and  the  fike  replication  of  *  de  ioiuria 
<  sua  propria  absq;  tali  causa,'  wherenpoa  a 
third  issue  is  joined. 

This  cause  was  tried  at  Westminster -hall  be- 
fore the  lord  chief  justice,  when  the  jury  foond 
a  Special  Verdict  to  the  following  pmrpoit. 

•<  Thejurors  upon  their  oath  say, 
as  to  the  issue  first  joined  (upon  JK  *^ 
the  plea  not  guilty  to  the  whole 
trespass  in  the  declaration)  that  as  to  the 
coming  with  force  and  arms,  and  also  tbe  ti«s- 
pass  in  declaration,  except  tbe  breaking  and 
entering  the  dwelling  bouse  of  the  plaintiff,  and 
continumg  therein  &r  the  space  of  four  hours, 
and  all  thiit  time  disturbing  him  in  tbe  posses- 
sion thereof,  and  searching  seTeral  rooms  there- 
in, and  in  one  bureau,  one  writing  desk,  and 
several  drawers  of  the  plaintiff  in  his  bouse, 
and  reading  over  and  examining  seTeral  of  bis 
papers  there,  and  seizing,  taking  and  carrving 
away  some  of  his  books  and  papers  there 
found,  in  the  declaration  complained  of,  the 
said  defendants  are  not  guilty.  As  to  breaking 
and  entering  the  dwelttng-house,  &c.  (above 
exoepted)  the  jurors  on  their  oath  say,  that  at 
tbe  tune  of  Biakiog  the  feUowiog'  '-* '""^ 
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mod  before  and  until  and  at  tiie  ttoM  of  ffraut- 
in^  the  warrant  hereatler  meDtioDed,  and  from 
thence  hitherto,  the  earl  of  Halifax  was,  and 
still  is  one  of  the  lords  of  the  king's  privy 
(»>ancil,  and  one  of  his  principal  secretaries  of 
state,  and  that  before  the  time  in  the  declare* 
tion,  viz.  on  the  11th  of  October  1763,  at  St. 
James's  Westminster,  one  Jonathan  Scott  of 
London,  bookseller  and  publisher,  came  before 
£dward  Weston,  esq.  an  assistant  to  the  said 
eaj-1,  and  a  justice  of  peace  for  the  city  and 
ijbertjf  of  Westminster,  and  there  made  and 
gave  mformation  in  writing  to  and  before  the 
said  Edward  Weston  against  the  said  John  En- 
tick  and  others,  the  tenor  of  which  information 
new  prodoced  and  given  in  evMence  to  the 
jurors  foUoweth  in  these  words  and  &^ures,  to 
•cotvt  Infer-  wit,  *  The  vdnntary  information 
TH^Ji^  •  of  J.  Scott,  In  the  year  1T66, 1 
pe«cA  « proposed  setting  up  jt  paper,  and 

*  mentioned  it  to  Dr.  Shebbeare,  and  in  a  few 
'  days  one  Arthur  Beardmore  an  attorney  at 

*  law  sent  for  me,  hearing  of  my  intention,  and 

*  desired  I  would  mention  it  to  Dr.  Sbebbeai*e, 

<  that  he  Beardmore  and  some  others  of  his 
'  friends  had  an  intention  pf  setting  up  a  paper 
'  in  the  city.  Shebbeare  met  Beardmore,  and 
«  myself  and  Entick  (the  plaintiff)  at  the  Horn 

*  Uvern,  and  agreed  upon  the  setting  up  the 

*  paper  bv  the  name  of  the  Monitor,  and  that 

*  Dr.  Shebbeare  and  Mr.  Entick  should  have 
«  SOO/.  ayear  each.    Dr.  Shebbeare  pnt  into 

*  Beardmore's  and  Entick's  hands  some  papers, 

*  hot  before  the  papers  appeared  Beardmore 

<  sent  them  back  to  me  (Scott).     Shebbeare 

*  insisted  on  having  the  proportion  of  his  salary 
«  paid  him ;  he  had  50/.  which  I  (Scott)  fetched 
«  from  Vere  and  Asgill's  by  their  note,  which 
«  Beardmore  gave  him ;  Dr.  Shebbeare  upon 
«.this  was  quite  left  out,  and  the  monies  have 
« been  coatinned  to  Beardmore  and  Entick 
« ever  since,  by  subscription,  as  I  supposed, 

*  raised  I  know  not  by  whom  :  it  has  been  con- 

<  tinned  in  these  hands  ever  since.    Shebbeare, 

*  Beardmore  and  Entick  all  told  me  that  the 
<]ate  alderman  Beckford  coantenanoed  the 
«  paper:  they  agreed  with  me  that  the  profiU 
« of  the  paper,  paving  all  charges  belonging 

*  to  it,  should  be  allowed  me.  In  the  paper  of 
« the  22d  May,  called  Sejanus,  1  apprehend 

*  the  character  of  Sejanus  meant  lord  Bute : 
« the  original  manuscript  was  in  the  band- 

*  writing  of  David  Meredith,  Mr.  Beardmore*s 

*  clerk.  I  before  received  the  manuscript  for 
» several  years  till  very  lately  from  the  said 

*  hands,  and  do  believe  that  they  odntinue  still 

*  to  write  it  Jona.  Scott,  St.  James's  11th 
«  October  17CS.' 

•  The  above  information  was' given  volontari- 

*  1 V  before  me,  and  signed  in  my  presence  by 
«  Jona.  Scott.  '        J.  Weston.' 

**  And  the  jurors  further  say,  that  on  the  6th 
of  November  176-2,  the  said  information  was 
shewn  to  the  earl  of  H.  and  thereupon  the 
•ari  did  then  m^e  and  issue  his  warrant  di- 
rected  to  the  defendants,  then  and  still  being 
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the  kiog'is  messengers,  and  dal  v  wwwn  to  thai 
office,  for  apprehending  the  plaintiff,  &c.  the 
tenor  of  which  warrant  produced  in  evidence 
to  the  jurors,  •  follows  in  these  ^^  Mcreury 
words  and  figures :  •  George  Mon-    nnxto'^ljU' 

*  tagu  Dunk,  earl  of  Halifax,  vis-    pi!!{DU«raod 

*  count  Sunbury,  and  baron  Halifox,    Jjj^""  "^ 

*  one  of  the  lords  of  his  msjesty's 

*  honourable  privy  council,  lieutenant  general  of 

<  his  majesty's  forces,  lord  lieutenant  general 

*  and  general  governor  of  the  kingdom  of  Ire» 

<  land,  and  principal  secretory  Si  state,  &c« 
'these  are  in  his  majesty's  name  to  authorize 
'  and  require  you,  taking  a  constable  to  yonir 
'  assistance,  to  make  strict  and  diligent  seareW 

<  for  John  Entick,  the  anthor,  or  one  concerned 

<  in  writing  of.  several  weekly  ver;^  seditious 
'  papers,  intitled  the  Monitor,  or  Bntish  Free^ 

*  bolder,  N°  357, 35©,  360,  373,  376,  378, 379, 

*  and  380,  London,  printed  for  J.  Wilson  and 
'  J.  Fell  in  Pater  Noster  Row,  which  eontaift 
'  gross  and  scandalous  reflections  and  tnvec- 

*  tives   upon   his   majesty's  government,  and 

*  upon  both  houses  of  parliament ;  and  him, 
'.  having  found  you  are  to  seize  and  apprehend, 

<  and  to  bring,  together  with  his  books  and 

*  papers,  in  safe  custody  before  me  to  be  exa- 

*  mined  concerning  the  premisses,  and  further 

<  dealt  with  according  to  law ;  in  the  due  exe« 

*  cution  whereof  att  mayors,  sheriffs,  justices 

*  of  theneace,  constables,  and  other  his  majes- 

*  ty's  officers  civil  and  military,  and  loving  sub« 

*  jccti  whom  it  may  concern,  are  to  be  aiding 

*  and  assisting  to  you  as  there  shall  be  occa* 

*  sion  ;  and  for  so  doing  this  shall  be  your  war- 

<  rant.  Given  at  St.  Jameses  the  ath  day  of 
«  November  1763,  in  the  third  year  of  his  ma- 
<jesty>s  reign.  Dunk  Halifox.     To  Nathan 

<  Carrington,  James  Watson,  Thomas  Ardran 

*  and  Robert  Blackmore,  foor  of  his  n^iesty's 

*  messengers  in  ordinary.'  And  the  jurotf 
further  say,  the  earl  caused  this 

warrant  to  be  delivered  to  tbc  de-    Si'dSl-** 
fendants   to    be  executed.     And    <t«itt«b« 
that  the  defendants  afterwards  on    ooTihoV 
the  inh    of  November  1762,  at    J;?;^^^ 
11  o'clock  in  the  day  time,   by    ^^**^ 
virtue  and  for  execution   of  the    cwsubfe, 
warrant,    but  without   any  con- 
stable token  by  them  to  their  assistance,  en- 
tered the  house  of  the  plaintiff,  the  enter  door 
thereof  being  open,  and   the  plaintiff  being 
therein,  to  search  for  and  seise  the  plaintiff 
and  his  books  and   papers,  in  order  to  bring 
him  and  them  before  the  earl,  according  to  tlie 
warranty  and  the  defendants  did  then  find  the 
plaintiff  there,  and  did  seixe  and  apprehend 
him,  and  did  there  search  for  bis  books  and 
pipers  in  several  rooms  and  in  the  house,  and 
m  one  bureau,  one  writing  desk,  and  several 
drawers  of  the  plaintiff  there  in  order  to  find 
and  seize  the  same,  and  bring  them  along  with 
the  plaintiff  before  the  earl  according  to  the  war- 
rant, and  did  then  find  and  seize  there  some  of  the 
books  and  papers  of  the  plaintiff,  and  pernsedand 
read  over  several  other  of  his  papers  which 
they  found  in  the  bensey  and  Ao^e  to  read. 
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and  that  they  necessarily  conlinued  there  in  \ 
the  execution  of  the  warrant  four  hours,  and 
disturbed  the  plaintiff  in  his  house,  and  then  ! 
took  him  and  nis  said  books  and  papers  from  ! 
thence,  and  forthwith  gave  notice  at  the  office 
of  the  said  secretary  of  state  in  Westminster 
unto  Lovel  Stanhope,  esq.  then  before,  and 
still  being  an  assistant  to  tbe  earl  in  the  eza* 
nations  of  persons,  books  and  pa- 
pers seized  by  tirtue  of  warrants 
issued  by  secretaries  of  state,  and 
alsotben  and  still  beincr  a  justice  of 
peace  for  tbe  city  and  liberty  of 
Westminster  and  county  of  Middle- 
sex, of  their  having  seized  the 
plaintiff,  bis  books  and  papers,  and 
of  their  having  them  ready  to  be  examined, 
and  they  then  and  there  at  the  instance  of  the 
said  Level  Stanhope  delivered  tbe  said  books 
and  papers  to  him.  And  tbe  jurors  further 
say,  that,  on  the  Idth  of  April  in  the  first  year 
or  the  king,  his  majesty,  by  bis  letters  patent 
under  the  great  seal,  gave  and  muted  to  the 
said  Level  Stanhope  the  office  of  law- clerk  to 
the  secretaries  of  sUte.  And  the  king  did  there.- 
by  ordain,  constitute  and  appoint  the  law-clerk 
to  attend  the  offices  of  bis  secretaries  of  state, 
in  order  to  take  the  depositions  of  all  such  pr- 
ions whom  it  may  be  necessary  to  examine 
upon  affiiirs  which  might  concern  the  public, 
&c.  (and  then  the  verdict  sets  out  the  letters 
Datent  to  tbe  law-clerk  in  hac  verba)  as  by  the 
letters  patent  produced  in  evidence  to  tbe  Jurors 
appears.  And  the  jurors  further  say,  that 
Level  Stanhope,  by  virtue  of  the  said  letters 
patent  long  before  tbe  time  when,  &c.  on  the 
ISth  of  April  in  the  first  year  of  the  king  was, 
and  ever  since  hath  been  and  still  is  law  clerk 
to  tbe  king's  secretaries  of  state,  and  hath  exe- 
unt tbe  like  ^^^^  that  office  all  tbe  time.  And 
ElS"Sice'^'  the  jurors  further  say,  that  at  dif- 
the  Reroin-  ferent  times  from  tbe  time  of  the 
tiQ>.  Revolution  to  this  present  time, 

the  like  warrants  with  that  issued  against  the 
plaintiff,  have  been  frequently  granted  by  the 
secretaries  of  state,  and  executed  by  the  mes- 
sengers in  ordinary  for  the  time  heing,  and 
that  each  of  the  defendants  did  respectively 
take  at  the  time  of  being  appointed  messengers, 
the  usual  oath,  that  be  would  be  a  true  servant 
to  the  king,  &c.  in  the  place  of  a  messenger  in 
SSdJi*^  ordinary,  &c.  And  the  jurors  fur- 
ther say,  that  no  demand  was  ever 
made  or  lefl  at  tbe  usual  place  of 
abode  of  tbe  defendanto,  or  any  of 
them,  by  the  plaintiff,  or  his  at- 
torney or  agent  in  writing  of  the 
perusal  and  copy  of  the  said  war- 
rant, so  issued  against  the  plaintiff 
••  aforesaid,  neither  did  tbe  plaintiff  commence 
or  bring  his  said  action  against  the  defendants, 
or  any  of  them,  within  six  calendar  months 
next  aaer  the  several  acU  aforesaid,  and  each 
of  them  were  and  was  done  and  committed  by 
them  as  aforesaid;  but  whether,  upon  the 
whole  matter  as  aforesaid  by  the  jurors  found, 
the  said  defendaoti  are  gmltj  or  the  trespass 
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herein  before  particularly  specified  in  breaking 
and  entering  the  house  of  the  plaintiff  in  tbe 
declaration  mentioned,  and  continuing  there 
for  four  hours,  and  all  that  time  disturbing  the 
plaintiff  in  the  possession  thereof,  and  searching 
several  rooms  therein,  and  one  bureau,  eoe 
writing  desk,  and  several  drawers  of  the  plain- 
tiff in  nis  4iouse,  and  reading  over  andexamiu- 
ing  several  of  biis  papers  Uiere,  and  seizinj^, 
taking  and  carrying  away  some  of  his  books 
and  papers  there  found ;  or  the  ^^^^^  ^^w 
said  plaintiff  ought  to  maintain  bis  diciconciuden 
said  action  against  them ;  tbe  m  a,^* 
jurors  are  altogether  ignorant,  and 
pray  the  advice  of  the  Court  thereupon.  And 
if  upon  the  wliole  matter  aforesaid  by  tbe 
jurors  found,  it  shall  seem  to  tbe  Court  that  the 
defendants  are  guilty  of  the  said  trespass,  and 
that  tbe  plaintiff  ought  to  maintain  his  action 
against  them,  the  jurors  say  upon  their  said 
oath,  that  tbe  defendants  are  guilty  of  tbe  said 
trespass  in  manner  and  fdrm  as  the  plaintiC 
hath  thereof  complained  against  them;  and 
they  assess  the  damages  of  the  Damafa 
plaintiff  by  occasion  tliereof,  be-  *"• 
sides  his  costs  and  charges  by  him  about  bis 
suit  in  this  behalf  laid  out  to  300^^  and  for 
those  costs  and  charges,  to  40s.  But  if  upon 
the  whole  matter  by  tbe  jurors  found,  it  shall 
seem  to  the  Court  that  the  said  defendants  are 
not  guilty  of  the  said  trespass ;  or  that  tlie 
plaintiff  ought  not  to  maintain  his  action  against 
them ;  then  tbe  jurors  do  say  upon  their  oath 
that  the  defendants  are  not  guilty  of  the  said 
trespass  in  manner  and  form  as  the  plaintiff 
hath  thereof  complained  against  them. 

*<  And  as  to  the  last  issue  on  the    .n^  uat  isae 
second  special  justification,  tbe  jury    ^^ff 
found  for  the  plaintiff,  that  tbe  de-    ^ 
fendants  in  their  own  wrong  broke  and  entered, 
and  did  the  trespass,  as  tbe  plaintiff  in  his  re- 
plication has  alleged." 

.  This  Special  Verdict  was  twice  solemnly  ar- 
gued at  the  bar  ;  iu  Easter  Term  last  by  Ser- 
jeant Leigh  for  the  plaintiff,  and  Bnrland,  one 
of  the  king's  Serjeants,  for  the  defendants ;  and 
in  thisjpresent  term  by  Serjeant  Glynn  for  tbe 
plaiutiff,  and  Nares,  one  of  the  kmg's  serjeants» 
for  the  defendants. 

Easter  Term^  5  Geo.  S. 

Counsel  for  the  Plaintiff.  At  the  trial  of  this 
cause  the  defendants  relied  upon  two  defences; 
1st,  That  a  secreUry  of  sUle  as  a  justice  or 
conservator  of  the  peace,  and  these  measengcra 
acting  under  his  warrant,  are  within  tbe  sta- 
tute of  the  34th  of  Geo.  8,  c.  44,  which  enacts, 
(among  other  things)  that  <  no  action  shall  be 
t  brought  against  any  constable  or  other  officer, 

*  or  any  person  acting  by  his  order  and  in  his 

*  aid,  for  any  thing  done  in  obedience  to  the  war- 

*  rant  of  a  justice,  until  demand  hath  been  made 

*  or  left  at  the  usual  place  of  his  abode  by  the 

<  party,  or  by  his  attorney  in  writing  signed  by 

*  tbe  party,  demanding  tbe  same,  or  the  perusal 

<  and  copy  of  such  warrant,  and  the  same  haih 
'  been  refused  or  neglected  for  six  days  aflsr 
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*  such  demand,*  and  that  no  demand  was  ever 
made  by  the  plaintiff  of  a  perusal  or  oopy  of 
the  warrant  in  this  case,  accordina^  to  that 
statute,  and  therefore  he  shall  not  nave  this 
action  against  the  defendants,  who  are  merely 
ministerial  officers  acting  under  the  secretary 
of  state,  who  is  a  justice  ^ud  conserrator  Of  the 
peace.  3dly,  That  the  warrant  under  which 
the  defendants  a<^ed,  is  a  legal  warrant,  and 
that  they  well  can  justify  what  they  have  done 
IrjT  yirtue  thereof,  for  that  at  many  different 
times  from  the- time  of  the  Re?olution  till  this 
time,  the  like  warrants  with  that  issued 
against  the  plaintiff  in  this  case  have  been 
granted  by  secretaries  of  state,  and  executed 
03^  the  messengers  in  ordinary  for  the  time 
being. 

As  to  the  first.    It  is  moat  clear  and  lHani* 
fest  npon  this  verdict,  that  the  earl  of  Halifax 
acted  as  secretary  of  state  when  he  granted  the 
warrant,  and  not  merely  as  a  justice  of  the 
peace,  and  therefore  cannot  be  within  the  sta- 
tute S4  Geo.  2,  c.  44,  neither  woold  he  be 
within  the  atatute  if  he  was  a  conservator  of 
the  peace,  such  person  not  being  once  named 
therein ;  and  there  is  no  book  in  the  law  what- 
e?er,  that   ranks  a  secreUry  of  state  quaii 
secretary,  among  the  conservators  of  the  peace. 
Lambert,  Coke,  Hawkins,  lord  Hale,  &c.  &c. 
none  of  them  take  any  notice  of  a  secretary 
of  state  being  a  conservator  of  the  peace,  and 
until  of  late  days  he  was  no  more  indeed  than 
a  mere  clerk.     A  conservator  of  the  peace  had 
no  more  power  than  a  constable  has  now,  who 
is  a  conservator  of  the  peace  at  commou  law. 
At  the  time  of  oiaking  this  sUtute,  a  justice  of 
peace,  oomrtable,  headborough  and  other  officers 
of  the  peace,  borsboMers  and  tithingmen,  as 
well  as  secretary  of  state,  conservator  of  the 
peace,  and  messenger  in  ordinary,  were  all 
very  well  known ;  and  if  it  had  been  the  intent 
of  the  statute,  that  a  secreUry  of  state,  cooser* 
▼ator  of  the  peace,  and  messenger  in  ordinary, 
ahould  have  been  within  the  atatute,  it  would 
have  mentioned  all  or  some  of  them ;  and  it 
not  having  done  so,  they  cannot  be  within  it. 
A  messenger  certainly  cannot  be  withid  it,  who 
is  nothing  more  than  a  mere  porter,  and  lord 
Halifax's  footmen  might  as  well  be  said  to  be 
officers  within  the  statute  as  these  defendants. 
Besides,  the  verdict  finds  that  these  defendants 
executed  the  warrant  without  taking  a  constable 
to  their  assistance.    This  disobedience  will  not 
only  take  them  ont  of  the  protection  of  the 
statute,  (if  they  had  been  within  it),  but  will 
also  disable  them  to  justify  what  they  have 
done,  by  any  plea  whatever.     The  office  of 
these  defendants  is  a  place   of  considerable 
]Mrofit|  and  as  unlike  that  of  a  constable  and 
tithittgman  as  can  be,  which  is  an  office  of 
burthen  and  expence,  and  which  he  is  bound  to 
execate  in  person,  and  cannot  substitute  another 
ID  his  room,  though  he  may  call  persons  to  as- 
sist him.    1  Hale's  P.  C.  581.    This  warrant 
ia  more  like  a  warrant  to  search  for  stolen 
goods  and  to  seize  them,  than  any  odier  kind  of 
warranty  which  ought  to  be  directed  to  oon« 
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stables  and  other  public  officers  which  the  law 
Ukes  notice  of.  (4  Inst.  176.)  2  Hale's  P. 
C.  149,  150.  How  much  more  necessary  in 
the  present  case  was  it  to  take  a  constable  to  the 
defeodaoUi'  assistance.  The  defendants  have 
also  disobeyed  the  warrant  in  another  matter : 
being  commanded  to  bring  the  plaintiff,  and 
his  books  and  papers  before  lord  Halifax,  they 
carried  him  and  them  before  Lovel  Stanhope, 
the  law-clerk  ;  and  though  he  is  a  justice  of 
the  peace,  that  avails  noihing;  for  no  single 
justice  of  peace  e? er  claimed  a  right  to  issue 
such  a  warrant  as  this,  nor  did  he  act  therein 
as  a  justice  of  peace,  but  as  the  law-clerk  to 
lord  Halifax.  The  information  was  made 
before  justice  Weston.  The  secretary  of  state 
in  this  case  never  saw  the  accuser  or  accused. 
It  seems  to  ha?e  been  below  bis  dignity.  The 
names  of  the  officers  introduced  here  are  not  to 
be  found  in  the  law-books,  from  the  first  year- 
book to  the  present  time. 

As  to  the  second.  A  power  to  issne  sncb 
a  warrant  as  this  is  contrary  to  the  genius  of 
the  law  of  England ;  and  even  if  they  had  found 
what  they  searched  for,  they  could  not  have  ^ 
justified  under  it.  But  they  did  not  find  what 
they  searched  for,  nor  does  it  appear  that  the 
plaintiff  was  the  author  of  any  of  the  supposed 
seditious  papers  mentioned  in  the  warrant ;  so 
that  it  now  appears  that  this  enormous  trespass 
and  violent  proceeding  has  been  done  upon  mere 
surmise.  But  the  verdict  says,  such  warrants 
have  been  granted  by  secretaries  of  state  ever 
since  the  Revolution.  If  they  have,  it  is  high 
time  to  put  an  end  to  them ;  for  if  they  are 
held  to  be  le^I,  the  liberty  of  this  country  is  at 
an  end.  It  is  the  publishing  of  a  libel  which  is 
the  crime,  and  not  the  having  it  locked  up  in  a 
private  drawer  in  a  man's  study.  But  if  having 
It  in  one's  custody  was  the  crime,  no  power 
can  lawfully  break  into  a  man's  house  and 
study  to  search  for  evidence  against  him.  This 
would  be  worse  than  the  Spanish  inquisition ; 
for  ransacking  a  man's  secret  drawers  and 
boxes,  to  come^  at  evidence  against  him,  is 
like  racking  his  body  to  come  at  his  secret 
thoughts.  The  warrant  is  to  seize  all  the 
plaintiff's  books  and  papers  without  exception, 
and  carry  them  before  lord  Halifax.  What  P 
Has  a  secretory  of  state  a  right  to  see  all  a  man's 
private  letters  of  correspondence,  family  con- 
cerns, trade  and  business?*  This  would  be 
monstrous  indeed  t  and  if  it  were  lawful,  no 
man  could  endure  to  live  in  this  country,    in 

*  Mr.  Burke  in  his  Short  Account  of  a  late 
short  Administration,  (this  administration  came 
into  eooployment  under  the  mediation  of  the 
duke  ofuumberlsnd,  son  to  George  the  second, 
in  July  1765,  and  was  removed  in  July  1766 : 
during  its  continuance  in  office  the  marquis  of 
Rookingham  was  First  Lord  of  the  Treasury, 
and  Mr.  Dowdeswell  Chancelbr  of  the  Exche- 
quer) says,  *  The  lawful  secrets  of  business 
and  friendship  were  rendered  inviolable  bjr 
the  Resolution  for  condemning  the  seivore  of 
papers.'     See  New  Pari,  Hist,  t ol.  16,  p.  807, 
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Ibe  otte  of  a  search-warrant  for  atolen  goods,  il 
U  never  fl^anted,  bat  upon  the  strongest  evi- 
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deAoe  that  a  felony  has  been  committed,  and 
that  the  goods  are  secreted  in  such  a  house ; 
and  it  is  to  seize  such  goods  as  were  stolen,  not 
all  the  goods  in  the  bouse ;  but  if  stolen  goods 
are  not  found  there,  all  who  entered  with  the 
'  warrant  are  trespassers.  However  frequently 
these  warrants  have  been  granted  since  the  Ke* 
Tolution,  that  will  not  make  them  liwful ;  for 
if  they  were  unreasonable  or  unlawful  when 
first  granted,  no  usage  or  continuance  can 
make  them  good.  Even  customs,  which  have 
|»een  used  time  out  of  mind,  hare  been  often 
adjudged  void,  as  being  unreasonable,  contrary 
to  common  right,  or  purely  against  lftw»  if 
upon  considering  their  nature  and  quality  they 
•ball  be  found  injurious  to  a  multitude,  and 
prejudicial  to  the  commonwealth,  and  to  have 
their  commencement  (for  the  most  part)  through 
Che  oppression  and  extortion  of  lords  and  great 
nien«  Davis  32  b.  These  warrants  are  not 
hy  custom;  they  go  no  farther  back  than 
eighty  yeai-s;  and  most  amazing  it  is  they 
have  never  before  this  time  been  opposed  or 
controverted,  considering  the  great  men  that 
have  presided  in  the  King's-bench  since  that 
time.  But  it  was  reserved  for  the  honour  of 
this  Court,  which  lias  ever  been  the  protestor 
•f  the  liberty  and  property  of  the  subject,  to 
demolish  (bis  monster  of  oppression,  and  to 
tear  into  rags  this  remnant  of  Star-chamber 
tyranny. 

Omnulfor  the  Defendants.  I  am  not  at  all 
alarmed,  if  this  power  is  established  to  be  in 
the  secretaries  of  state.  It  has  been  used  in 
the  best  of  times,  often  since  the  Revolution.  I 
shall  argue,  first,  that  the  secretary  of  state 
has  power  to  gprant  these  warrants  ;  and  if  I  can- 
not maintain  this,  1  must,  secondly,  shew  that 
by  the  statute  S4  Geo.  2,  c.  84,  this  action  does 
not  lie  against  the  defendants  the  messengers. 
1.  A  secretary  of  state  has  the  same  power  to 
commit  for  treason  as  a  justice  of  peace.  Ken- 
Mi  andRoe,* Skin.  596.  1  Salk.  346,  S.  G.  1 
lord  ftayro.  65.  5  Mod.  78,  S.  C.  Sir  William 
Wyndham  was  committed  by  James  Stanhope, 
•Bcretary  of  state,  to  the  Tower,  for  high  trea- 
atm  the  7th  of  October,  1715.  See  the  case  1 
Stra.  8.  And  Serjeant  Hawkins  says,  it  is  cer- 
tain, that  the  privy  council,  or  any  one  or  two 
of  them,  or  a  secretary  of  state,  may  lawfully 
eemimtf  persons  for  treason,  and  tor  other 

*  See  thivGase,  in  vol.  13,  p»^1399. 
f  With  respect  to  the  power  of  a  secretary 
•f  state  to  commit,  see  the  Gases  of  Wilkes, 

^962,  of  this  volume,  and  of  Leach  against 
Mey  and  others,  p.  1002  of  this  volume. 
<<  If  we  are  to  learn  from  the  records  in  courts 
of  justice,  and  from  the  received  practice  at  all 
times  what  is  the  law  of  the  land,  I  bare  bo 
difficulty  in  saying  that  the  secretaries  of  stale 
liave  the  right  to  commit.  Tbb  right  was  oat 
•ven  doubted  by  lord  Camden,  who  expressed 
as  great  mxacky  forthe  liberty  of  the  subnet  aa 


ofienoea  against  the  state,  as  in  all  ages  they 
have  done.  4  Hawk.  P.  C.  117,  sect  4.  1  Leon: 

70,71.  Garth. 391.  aLeon.175.  Ifitiadcar 
that  a  secretary  of  state  may  commit  for  trea- 
son and  other  offences  against  the  state,  he  cer> 
tainly  may  oomm\^for  a  seditious  libel  against 
the  government;  for  there  can  hardly  be  a 
greater  offence  against  the  state,  except  actual 
treason.  A  secretary  of  state  is  within  the 
Habeas  Gorpns  Act.  But  a  power  to  commit 
without  a  power  to  issue  his  warrant  to  seize 
the  offender  and  the  libel  would  be  nothing ;  so 
it  must  he  concluded  that  he  has  the  same 
power  upon  information  to  issue  a  warrant  to 
search  for  and  seiae  a  seditious  libel,  and  its 
author  and  publisher,  as  a  justice  of  peace  has 
forgraniios:  a  warrant  to  search  for  stolen  goods; 
upon  an  ioformation  that  a  theft  has  been  com- 
mitted, and  that  the  goods  are  concealed  in  soch 
a  place ;  in  which  case  the  constables  and 
officers  assisting  him  in  the  search,  mav  break 
open  doors,  bozas,  &c.  to  come  at  aocii  stolen 
goods.  Supposing  the  practice  of  granting 
warrants  to  search  for  libels  against  the  state  be 
admitted  to  be  an  evil  in  particular  cases,  yet  to 
let  such  libellers  escape,  who  endeavour  to  raise 
rebellion,  is  a  greater  evil,  and  may  be  com- 
pared to  the  reason  of  Mr.  Justice  Foster  in  the 
Gase  of  Pressing,  [Vol.  18,  p.  152d,]  where  he 
says,  <  That  war  is  a  great  CTil,  but  it  is  chosen 
to  avoid  a  greater.  The  practice  of  pres»og  is 
one  of  the  mischkfr  war  brings  with  it ;  but  it 
is  a  maxim  in  law  and  good  policy  too,  that  sU 
private  mischiels  must  be  borne  with  patience^ 
for  preventing  a  national  calamity,  See? 

S.  Sopposiyg  there  is  a  defect  of  jarisdictioa 
in  the  secretary  of  state,  yet  the  defoadantaare 
within  the  stat.  84  Geo.  3,  c.  44,  ami  though 
not  within  the  words,  yet  they  are  withm  the 
reason  of  it.  That  it  is  not  unusual  in  acts  of 
parliament  to  comprehend  by  oonstmetioii  a 
generalily,  where  express  mention  is  made  only 
of  a  particular.  The  atatute  of  Circumspeete 
a^utit  concerning  the  bithap  of  Norwich  ex« 
tt'nds  to  all  bishops.  Fitz.  Prohibition  3,  and 
S  Inst,  on  this  statute,  25  £dw.  S,  e.  enables 
the  incumbent  to  plead  in  quare  impedii^  to  the 
king's  suit  This  also  extenda  to  the  soita  of 
all  persons,  38  F.  S,  81.  The  act  1  Ric  S,  or- 
dains that  the  warden  of  the  Fleet  aball  bsC 
permit  prisonecB  in  execution  to  go  out  of  pri- 
son by  iiail  or  hasten,  yet  it  is  adjudged  that 
this  act  extends  to  all  gaolers.  Piowd.  Gom. 
case  ol'  Piatt,  85  b.  The  stat.  de  doni$^  con^ 
tionalibus  extends  to  all  other  limitations  in  tail 
not  there  particukrly  mentioned,  and  the  like 
constracites  has  beeu  put  upen  several  other 


any  man  ;  indeed  it  has  been  thoaght  by  saase 
persons  eminent  in  our  possessien,  wba  have 
considered  the  paint  siaee,  that  he  rather  ov<cr* 
steMed  tlie  line  of  the  law  in  the  Gase  af  R* 
V.  Wilkes,  and  certainly  if  that  judginam  can 
he  supported,  many  other  cases  thatbava  been 
aalemuly  dcternuned,  cannot  be  recondM  with 
il."  Per  lord  Kenyan,  G.  J.  in  the  Gaaa  af  ite 
King  against  Despard,  7  T,  Rep.  748* 
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j^ntici  V.  Carringion. 
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ftatotes.  Tho.  Jones  62.  The  stat.  7  Jac.  1, 
c.  5,  the  word  *  oonftabie'  tberpin  extends  to  a 
depaiy  constable.  Moor  845.  These  messen- 
ger* iu  ordinary  have  alwaja  been  oonsi- 
dered  as  officers  of  'the  secretary  of  state, 
and  a  commitment  may  be  to  their  custody,  as 
in  sir  W.  Wyndbam's  case.  A  jaslice  of  peace 
may  make  a  constable  oro  hoc  vke  to  execute 
a  warrant,  who  woald  be  within  the  stat.  S4 
Geo.  S.  So  if  these  ddendants  are  not  consta- 
bles, yet  as  officers  they  have  power  to  execute 
a  warrant  of  a  justice  of  peace.  A  constable  may, 
but  cannot  be  compelled  to  execute  a  warrant 
out  of  his  jurisdietiou.  Officers  acting  under 
colour  of  office,  thoufffa  doing  an  illegal  act,  are 
within  this  statute.  Vaugh.  IIS.  So  that  no  de- 
mand harin^  ever  been  made  of  the  warrant, 
nor  any  aclt|on  commenced  withui  six  months, 
the  plaintiff  has  no  right  of  action.  It  was 
said,  that  a  consenrator  of  the  peace  bad  no 
more  power  than  a  constable  nas  now.  I 
answer,  they  bad  power  tu  bind  over  at 
common  law,  but  a  constable  has  not.  Dal- 
tan,  cap.  1. 

Cautuelfor  the  Plaintiffs  in  reply.  It  is 
said,  this  hias  been  done  in  the  bc«t  of  times 
ever  since  the  Revolution.  The  conclusion 
from  thence  is,  that  it  is  the  more  inexcusable, 
because  done  in  the  best  of  times,  in  an  lera 
when  the  common  law  (whioh  had  been 
trampled  under  the  foot  of  arbitrary  power)  was 
revived.  We  do  not  deny  but  the  secretary  of 
state  hath  power  to  commit  for  treason  and 
other  offences  against  the  state;  bat  that  is 
not  the  present  case,  which  is  breaking  into  the 
house  of  a  subject,  breaking  into  his  drawers 
and  boxes,  ransacking  all  the  rooms  ia'his 
bouse,  and  prying  into  all  bis  private  affairs. 
But  it  is  said,  if  the  secretary  of  state  has 
power  to  commit,  he  has  power  to  search,  &c. 
as  in  the. case  of  stolen  goods.  This  is  a  false 
consequence,  and  it  might  as  well  be  said  he 
lias  a  power  to  torture.  As  to  stolen  goods,  if 
the  officers  find  none,  have  they  a  right  to  take 
away  a  man's  goods  which  were  not  stolen  ? 
Pressiug  is  said  to  be  a  dangerous  power,  and 
yet  it  has  beeiT  allowed  lor  the  benefit  of  the 
state.  But  that  is  only  the  argument  and  opi- 
nion of  a  single  judge,  from  ancient  history 
and  records,  in  times  when  the  lower  part  of 
the  subjects  were  little  better  than  slaves  to 
their  lords  and  great  men,  and  has  not  been  al- 
lowed to  be  lawful  without  an  act  of  parliament 
■iitce  the  time  of  the  Revolution.  The  stat. 
S4  Geo.  3,  has  been  compared  to  ancient 
statutes,  naming  particular  persons  and  dis- 
tricts, which  have  been  construed  to  extend  to 
many  others  not  named  therein ;  and  so  the 
defendants,  though  no  such  officers  are  men- 
tioned, by  like  reason,  are  within  the  statute  of 
24  Geo.  3.  bii%  the  law  knows  no  such  officers 
■•.  »f^"?f»  m  orain^y  to  the  king.  It  is 
•aid  the  Habeas  Corpus  Act  exienos  lu  oom- 
niitments  by  secretaries  of  state,  though  they 
are  not  mentioned  therein.  True,  but  that 
•tatate   was  made  to  protect  the  innocent 
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agunst  illegal  and  arbitrary  power.  It  is  said» 
the  secretary  of  state  is  a  justice  of  peace,  and 
the  messengers  are  his  officers.  Why  then  did 
the  warrant  direct  them  to  take  a  constable  to 
their  assistance,  if  they  were  themselves  the 
proper  officers?  It  seems  to  admit  they  were 
not  the  proper  officers.  If  a  man  be  made  an 
officer  for  a  special  purpose  to  arrest  another^ 
he  must  shew  his  aulhonty ;  and  if  he  refuses, 
it  is  not  murder  to  kill  him.  But  a  constable  or 
other  known  officer  in  the  law  need  not  shew 
his  warrant. 

Lord  Chief  Juttice,  I  shall  not  give  %ny 
opinion  at  present,  becanse  this  case,  which  is 
of  the  utmost  ooosequenee  to  the  public,  is  to 
be  aligned  again.  1  shall  only  just  mention  a 
matter  which  has  alipt  tbe  sagacity  of  the 
counsel  on  both  sides,  that  it  may  be  taken 
notice  of  upon  tbe  next  argument.  Suppose  a 
warrant  wbkb  is  against  law  be  granted,  such 
as  no  justice  of  peace,  or  other  ma^rate  high 
or  low  whomsoever,  has  power  to  issue,  whe- 
ther that  magistrate  or  justice  who  grants  such 
warrant,  or  the  officer  who  executes  it,  is  within 
the  stat.  34  Geo.  8,  c.  44.  To  put  one'case 
(among  an  hundred  that  might  happen) :  sup- 
pose  a  justice  of  peace  issues  a  warrant  to 
search  a  house  for  stolen  goods,  and  directs  it 
to  four  of  bis  servants,  who  search  and  find  no 
stolen  goods,  but  seize  all  the  books  and  papers 
of  tbe  owners  of  the  house,  whether  in  such  a 
case  would  tbe  justice  of  peace,  his  oflkers  or 
servants,  lie  within  the  stat  34  Geo.  3.  P  I  de- 
sire that  every  point  of  this  case  naay  be 
argued  to  tbe  bottom,  for  I  shall  think  my- 
8e»  bound,  when  1  come  to  give  judgment,  to 
give  my  opinion  upon  every  point  m  the  case* 

Mich.  6  Geo,  3. 

Coumd/or  the  Piaintiffink  tbe  second  ar^- 
ment.  If  the  secretary  of  state,  or  a  privy 
counsellor,  justice  of  peace,  or  other  magis- 
trate whatever,  have  no  legal  power  to  grant 
the  warrant  in  tbe  present  case,  it  will  follow, 
that  the  magistrate  usurping  such  an  illegal 
power,  can  never  be  construed  to  be  within  the 
meaning  or  reason  of  tbe  statute  of  84  Geo.  3, 
c.  44,  which  was  made  to  protect  justices  of 
the  peace,  &c.  where  they  made  blunders,  or 
errsd  in  judgment  in  cases  within  their  juris- 
diction, and  not  to  give  them  arbitrary  power 
to  Issue  warrants  totally  illegal  from  beginning 
to  end,  and  in  cases  wherein  they  had  no  juris- 
diction at  all.  If  any  such  power  in  a  secre- 
tary of  state,  or  a  privy  counselbr,  had  ever 
existed,  it  would  appear  from  our  law-books. 
All  tbe  ancient  books  are  silent  on  this  bead. 
lAmbert  never  once  mentions  a  seeretary  of 
state.  Nslther  he  nor  a  privy  counsellor,  wer« 
ever  ^Sonsidered  as  magistrates.  I^all  ^b^*^* 
gumepU  touching  the  Star-Cbamb«r,  andPeti* 
tion  of  Right,  nothing  ol^diis  power  was  ever 
dreamt  Of.  Ststc- Commitments  anciently 
were  either  pffffiaailaitifli  regii  in  person,  or 
by  warrant  of  several  of  the  priv^  counselhirs 
in  the  plural  number.    The  king  hif  thi» 
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p0mer  is  a  ptrticalar  mode,  vie.  by  the  Advice 
of  bis  privy  oobocU|  who  are  to  be  anaverable 
to  tbo  people  if  wnmg  is  dooo.  Ho  baa  no 
4llher  way  bot  in  coaaoil  to  sigoifV  bia  B(ian« 
date.  Uk  tbe  Caae  of  the  Seveo  Biahopa,  thif 
natter  vaa  ioanted  upoo  at  the  bar,  when  tbe 
Court  preaniMd  the  commitment  of  them  waa 
hj  the  advice  of  the  privy  conncil ;  bat  that  a 
pmgb  privv  oonnaallor  had  this  power,  waa 
not  ooatendad  for  bj^  the  crown- law^Fera  then. 
Thia  Court  will  require  it  to  be  ahewn  that  there 
have  been  ancient  commitmeota  of  this  aort. 
Neither  the  secretary  of  state,  or  a  privy  coun- 
fellor,  ever  elaioEidl  b  ri§^bt  to  administer  an 
oa|b,  but  the^  emphiy  a  person  as  a  lawoclerk, 
who  in  a  justice  of  peace,  to  adminiater  oaths, 
Und  take  reooffQiBanoes.  Sir  Barth.  Shower, 
In  Kendall  i(nd  RoeHi  e«u,  ioaisted  they  never 
liad  soofa  power.  It  would  be  a  solecism  in 
our  kw  to  say,  there  is  a  person  who  has 
power  to  flomBUt,  and  baa  not  power  to  exa- 
mine on  oalb«  and  baa  the  |)arty.  Therefore 
whoever  has  power  to  oommit,  haa  power  to 
bail.  It  WM  a  question  formerly,  wnether  a 
nonstable  as  an  ancient  oooservator  of  the 
peace  should  take  a  Mcornizance  or  bond.  In 
the  time  of  queen  Eliaabcth  there  waa  a  ease 
wherein  aome  of  the  judges  were  of  one  opi* 
Bion  and  aaiqe  of  another.  A  secretory  of 
fftate  was  so  inconsiderabie  formerly,  that  he  is 
act  mtatianed  in  the  statute  ofsoanMum  mag- 
waium.  Hia  offloe  was  thought  of  no  gfreat  im- 
portance. Hetakeonooathofofliceaasecre- 
^ty  of  iftato,  ghws  no  kind  of  aeenrity  for  the 
^■errise  of  such  judicial  power  aa  he  now 
vaurps.  If  thia  waa  an  ancient  power,  it  must 
kave  heeii  anneaed  to  his  office  andentiy ;  it 
^noot  be  now  giv^n  to  him  by  the  king.  The 
king  cannot  make  two  cbief  justices  of  tbe 
Common-Pleas ;  nor  could  the  king  put  the 
fm^  seal  in  oommission  before  an  act  of  par- 
lianiDnt  waa  made  for  that  purpose.  There 
waa  only  onesecretary  of  state  formerly  s  there 
W  now  two  appointed  by  the  king.  If  they 
Aave  thifl  power  of  magiatracy,  it  should  seem 
ID  require  some  law  to  he  made  to  give  that 
ywer  to  two  aeoratariea  of  state  which  was 
larmeriy  m  one  only.  As  to  commitments 
per  mtndtitm  regis,  sea  Staunf.  PI.  Coron.  ?2. 
4  lust.  0.  5,  court  of  fitar-Chamber.  Admit* 
ting  they  have  newer  to  oommit  in  high  trea- 
•on,  It  will  not  folk»w  they  have  power  to  com- 
i|iit  for  a  Busdemeanor.  It  ui  of  necessity  that 
they  can  commit  in  high  treason,  which  re- 
O^iMS  immediate  interposifion  for  the  benefit  of 
^e  public.  In  the  case  of  commitment  by 
naiamgham  aecretary  of  state,  1  Leon.  71,  it 
W  returned  on  the  Habeas  Corpus  at  last, 
yiatibe  party  was  committed  «  ex  sententia  et 
^■landato  totius  concilii  privati  dominsBregioe.' 
g«catijc  he  fooad  he  had  not  that  power  of 
Aimseir,  hm  had  recourse  to  tbe  whole  privy 
nooncil's  «>»er,  so  that  this  case  is  ratbir  for 
we  piainHtr.  Ckimmitment  by  tbe  H  igh  Oom- 
»iwicm  Court  of  York  waa  declared  by  pariia- 
?12JV"»«*  ^^  the  beginning ;  so  in  theCase 
«8biprMo||ey  theparliament  dedarwllt  iU^. 


Cauusel  for  ike  JMendamie  en  the  aeoonil 
argument.  The  most  JUc  judges  and  advocates, 
ever  aince  tbe  Revolutioo,  aeem  to  have  agreed, 
that  tbe  seoretariea  of  atete  have  this  power  to 
commit  for  a  miademeauor.  Secretaries  of 
stale  have  been  kioked  upon  in  a  very  faigli 
light  fur  two  hundred  years  past.  97  H.  8,  c. 
11.  Thehr  rank  and  place  is  settled  by  SI  H« 
8,  c.  10.  4  Inst.  362,  c  77,  of  Pmccdennr.  4 
Inst.  56.  8elden*s  Titles  of  Honour,  c.  Officcn 
of  State.  Sothatasecretarvof  stateiaaome- 
thing  mora  than  a  mere  clerk,  aa  waa  aakL 
Minshew  verb.  Secretary.  He  ia '  ^  aeeretm- 
ribus  consiltis  donuni  regis.'     Serieant  Pen* 

gelly  moved,  that  air  Wilfiam  Wyndham  might 
t  bailed.  If  he  could  not  be  oommltted  by 
the  aecretary  of  state  for  something  less  tbaa 
treason,  why  did  he  move  to  have  him  bailed? 
This  seems  a  concession  that  he  might  be  ^oin* 
mitted  in  that  case  for  something  leaa  than 
treason.  Lord  Holt  seems  to  agree  that  n 
commitment  by  a  aecretary  of  state  is  ^ood. 
Skin.  508.  1  lord  Raym.  65.  There  is  no 
case  in  tbe  books  that  says  in  what  cases  a  se* 
cretary  of  state  can  or  cannot  commit ;  by 
whai  power  i*  i^  ^M  be  can  commit  in  tho  case 
of  treason,  and  in  no  other  case?  The  resolu- 
tion of  the  House  of  Commons  touching  the 
Petition  of  Right,  [Selden  laat  volume,  FuUa* 
mentary  History,  vol.  9,  p.  374.]  Secretary 
Coke  told  the  fords,  it  was  his  duty  to  com- 
mit by  the  king's  command.  Yostley's  case, 
Cartb.  901,  he  was  cofnmitted  by  the  secretary 
of  state  on  the  statute  of  Elizabeth  for  refusing 
to  answer  whether  he  waa  a  Romish  priest. 
Tbe  Queen  and  Dert>y,  Fortescue^  Reports, 
140,  the  commitment  was  by  a  secretary  of 
state,  Mich.  10  Anne,  for  a  libel,  and  held 
good.  (Note;  Bathurst  J.  aaid  he  had  seen 
the  Habeas  Corpus  and  the  Return,  and  that 
this  was  a  commitment  by  a  aecretary  of  slate.) 
The  King  and  Earbury,  Mich.  7  Geo.  S,  8  Bar- 
nard 346,  was  a  motion  to  discharge  n  reoog- 
nizance  entered  into  for  writing  a  paper  called 
The  Royal  Oak.  Lord  Hardwicke  said  it  was 
settled  io  Kendall  and  Roe's  case,  that  a  aecre- 
tary of  state"  might  apprehend  persona  aus- 
pected  of  treasonable  practices;  and  there  are 
a  great  number  of  preoedento  in  the  Crown-of- 
flce  of  committnenta  by  secretaries  of  state  for 
libels  against  tbe  government. 


After  time  taken  to  consider,  I^rd  Camden, 
Lord  Chief  Justice,  delivered  the  Judgment 
of  the  Court  for  tbe  Plainti^T,  in  tbe  fdlowiiig 
words: 

L,  C.  J.  TbU  record  hath  aek  up  two  de- 
fences  to  the  action,  on  both  of  which  the  de- 
feudanto  have  relied.  , 

The  first  arisea  from  the  focta  dj**»J«  » 
the  special  verdict;  whcrelw'  **f^««^*»f 
put  their  case  upon  ♦i^  •«J"?«  «f  »*  ^^eo.  «, 
insisting,  loai  they  have  nothing  to  do  witk  the 
legality  of  the  warrants,  but  that  they  ought 
to  have  been  acquitted  as  offio«l  witlim  tkp 
meanhigof  thalaet. 


First  CIoestion. 


The  pow«r  of  tlm  minister,  id  the  way 
wberein  it  has  boeo  QBMily 


r  exercised,  is  pretty 


f  ke  is  eoBsMered  id  the  light  of  a  privy 
iDsellor,  altboogb  ereij  member  of  that 
fteard  it  eqvaHy  entitled  to  il  with  himself,  yet 
1m  is  the  onljf  one  of  that  body  who  exerts  it. 
His  power  is  so  extensive  in  plaee,  that  it 
spreads  throoybout  the  whole  realm ;  yet  in 
we  object  it  is  so  confined,  thniexoept  io  li- 
bele  and  some  few  state  crimes,  as  they  are 
€nMed,  the  secretary  of  state  does  not  pretend 
i»  the  aalhority  of  a  eoostable. 

To  consider  him  as  a  conservator.  He 
never  binda  to  the  peace,  or  good  behavioor, 
whieh  seema  to  have  been  the  priaoipal  doty 
<y  •  con»«n^tor ;  at  least  he  never  does  it  in 
theae  cases,  wiiMnthe  law  requires  thoae  sure- 
ties. But  he  co»mHa-W4sertain  other  eases, 
whefe  It  is  vei^  donbtfbl,  whether  ne  ooaoer- 
▼ator  had  any  jurisdiction  whatever. 
'.  His  wamnts  are  chiefly  exerted  against  li- 
bdlersy  whom  he  binda  in  the  first  idHaMe  te 
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The  aecond  d^ftnce  stands  opon  the  legality 
ef  the  warrants ;  tor  this  being  a  justification 
at  common  faiw,  the  officer  is  answerable  if  the 
jaagistrate  has  no  Jurisdiction. 

These  two  detencea  have  drawn  several 
points  into  question,  opon  which  the  peblic,  as 
well  as  the  parties,  have  a  right  to  our  opinion. 
Under  the  first,  it  is  incumbent  upon  the  of- 
ficers to  shew,  that  they  are  officers  within  the 
Aieaoing  of  the  act  of  parliament,  and  likewise 
that  they  iMtve  acted  in  obedience  to  the  war- 
fant. 

The  questioii,  whether  officers  or  not,  io* 
▼olves  another  ;  whether  the  secretary  of  state, 
Whose  ministers  they  are,  can  be  deemed  a 
jostice  of  the  |^eace,  or  takeo  within  the  equi- 
ty of  the  description ;  for  offioera  and  joslicea 
are  here  co-relative  teran:  therefore  either 
hoth  must  be  comprised,  or  both  exduded. 

This  question  leads  me  to  an  inquiry  into  the 
•othority  of  that  minister,  as  he  stands  describ- 
ed opon  the  record  in  two  capaeitieB,  viz.  secre- 
tary of  state  and  privy  counsellor.  And  since 
BO  atatote  has  conferred  any  such  jnrisdictkm 
aa  this  befiNre.ns^  it  must  be  civen,  if  it  does 
teally  exist,  by  the  common  law ;  and  upon 
this  gvoond  he  haa  been  treaty  aaa  conser- 
vator of  the  peace. 

The  matter  thoa  opened,  the  questiona  that 
naturally  arise  upon  the  special  verdict,  are ; 

First,  whether  in  either  of  these  characters, 
er  upon  any  other  foundation,  he  is  a  conser- 
vator of  the  peace. 

Secondly,  admitting  him  to  be  so,  whether 
he  is  withm  the  equity  of  the  S4th  Geo.  3, 

These  points  being  disposed  of,  the  next  in 
eider  b,  whether  the  defendants  have  acted  in 
ebedience  to  the  warrant. 

In  the  last  place,  the  great  question  upon  the 
JQStafication  will  be,  whether  the  warrant  to 
eeioe  and  caivy  away  the  plaintiff's  paperaia 


A.an65«^        [1016 

their  good  behavioor,  wbicb  no  other  eouaer- 
vator  ever  attempted,  from  the  best  intelligence 
that  we  can  learn  from  our  books. 

And  though  he  doth  all  these  things,  yet  it 
seenu  agreed,  that  he  hath  no  power  whatso^ 
ever  to  administer  an^oath  or  take  bail. 

This  jurisdiiHion,  as  extraordinary  as  1  hava 
described  it,  is  so  dark  and  obscure  in  its  origin, 
that  the  counsel  have  not  been  able  lo  form  any 
certain  opinion  from  whence  it  sprang. 

Sometiaies  they  annex  it  to  the  office  of  Hm 
eratary  of  state,  sometimes  to  the  quality  of 
privy  counsellor;  and  in  the  last  argomeat  it 
naa  been  derived  fiom  the  king'a  royal  prero- 
gative to  coDunit  bv  hia  own  personal  cottoiandh 

Whatever  may  have  been  the  tfue  source  ef 
this  aothority,  it  must  be  admitted,  that  at  thU 
day  he  iain  the  fiill  legal  exeroiseof  it;  be^ 
eaose  there  has  been  net  only  a  clear  praetiee 
of  it,  at  least  since  the  Revolution,  oonfirated 
by  a  variety  of  preeedeota  }  but  the  authority 
has  been  reeognisKd  and  confirmed  by  two 
cases  in  the  very  point  since  that  period  :  and 
theretbrewe  have  not  a  power  to  nnaeCtle  or 
contrftdlet  it  now,  even  though  we  are  pef  • 
aoaded  that  the  commMeement  of  it  wtt  er^ 
roneous. 

And  yet,  though  the^qofry  I  am  now  upoii 
cannot  be  attended  with  any  consequetoce  td 
the  public,  it  is  nevertheless  mdbfiteUsable :  fi>f 
I  shall  trace  the  power  to  ifa  origloi  in  ordbr  to 
determine  whether  the  perstMi  is  within  die 
equity  of  the  S'lth  Geo.  fi. 

Before  I  argoe  open  that  point«  or  even  state 
the  question,  whether  the  secretary  of  stat 
withiB  that  act,  we 


statobe 
HMifit  know' what  he 


i  It  OHkyr 
i,adooU 
lobmitteA 


This  ia  ne  very  agreeable  task,  since 

^ J  tend  to  create,  hi  some  minds, 

opon  a  practice  that  has  been  quietly  sobmi 
to^  and  whioh  is  of  no  moment  to  the  liberty  of 
the  aobjeet;  for  so  kmg  as  the  proce0diag» 
ood«(>  MMse  wamnta  are  properly  r^^oktedl 
by  kw,  the  puhtic  ia  very  little  eooeened  im 
the  ehotce  of  that  penonby  whom  theyartl. 
issued. 

To  proceed  then  opon  the  First  OoestioOv 
and  to  oonsUer  this  person  'm  the  capacity  ef 
a  secretary  of  state. 

This  offieev  ie  in  truth  the  kin|^'a  private  a9<^ 
eietary.  He  is  keeper  of  the  signet  and  eeal 
used  for  «he  king'd  private  lettera,  and  baoho 
the  aign  manoal  in  tnlnsaaitthiggiODtatotb^ 
privy  seal.  This  seal  is  taken  notMC  of  ia  th» 
Articuli  super  Chartaa,  Cap.  6,  and  my  loiA 
Goke  in  his  comment  (fi  lAst.  &5fi,)  upon  Ihi* 
p.  566,  desoribea  the  secretary  ae  h 


have  mentioned.    Be  says  he  has  foor  eleika^ 
;  and  that  the  hMv  in  some 


that  sit  at  his  board; 


caaea  takes  notice  of  the  sigoet;  feraflealpco* 
regno  may  be  by  eoasisahdment  onder  tbe^ 
pi^y  seal,  or  under  the  signet;  ond  m  thi» 
case  thesubjeot  ou«ht  to  tidm  notice  •*  it  j  Jor 
it  is  bui  a  signification  of  ihp  king's  command- 
meni.  If  S  the  timo  my  lord  Coke  wrote  hia 
3d  Inatitate  be  had  heett  aoouainted  with  the 
authority  that  is  now  ascrihad  to>tbesecictaiy> 
he  would  certaml^  have  manrtmted  it  io  t^ 
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place.  It  WIS  too  important  t  branch  of  the 
office  to  be  omitted ;  and  his  silence  therefore 
18  a  strong  argument,  to  a  man's  belief  at  least, 
that  no  such  power  existed  at  that  time.  He 
has  likewise  taken  notice  of  this  officer  in  the 
Prince's  case  in  the  8th  fteport.  He  is  men- 
tioned in  the  statute  of  the  27ih  H.  8,  chap. 
11,  and  in  the  statute  of  the  Srime  king  touch- 
ing prec^lency ;  and  it  is  observable,  that  be  is 
calletl  ID  these  two  statutes  by  the  single  name 
of  secretary,  without  the  addition,  which  mo- 
dern times  has  giten  him,  of  the  dignity  of  a 
state- officer. 

1  do  not  know,  nor  do  1  believe,  that  he  was 
anciently  a  member  of  the  privy  council ;  but 
if  he  was,  he  was  not  even  in  the  times  of 
James  and  Charles  the  1st,  according  to  my 
lord  Clarendon,  an  officer  of  such  magnitude 
Bs  he  iprrew  up  to  after  the  Restoration,  being 
only  employed,  by  this  account,  to  make  up 
dispatches  at  the  conclusion  of  councils,  and 
Dot  to  govern  or  preside  in  those  councils. 

It  is  not  difficult  to  account  for  the  growth 
of  this  minister's  importance.  He  became  na- 
turally significant  from  the  time  that  all  the 
courts  in  Europe  began  to  admit  resident  am- 
bassadors ;  for  upon  the  esUblishment  of  this 
new  policy,  that  whole  foreign  correspondence 
pajMed  through  the  secretary's  hands,  who  by 
this  means  graw  to  be  an  instructed  and  confi- 
dcotial  minbtsr. 

This  being  the  true  description  of  bis  em- 
plovment,  I  see  no  part  of  it  that  requires  the 
Butbority  of  a  magistrate.  The  custody  of  a 
signet  can  Imply  no  such  thing ;  nay,  the  con- 
trary would  rather  be  inferred  from  this  cir- 
cumstance ;  because  if  his  power  to  commit 
wss  inherent  In  his  office,  his  warrants  would 
natural] V  be  stomped  with  that  seal ;  and  in 
this  light  the  pnvy  seal,  one  should  think, 
woiild  have  had  the  preference,  as  being  high- 
est in  dignity  and  of  more  consideration  in  law. 
besides  all  this,  it  is  not  in  my  opinion  conso- 
nant to  the  wisdom  or  analogy  of  our  law,  to 
give  a  power  to  commit,  without  a  power  to 
sacamine  upon  oath,  which  to  this  day  the  se- 
cretary of  state  doth  not  presume  to  exercise. 
Mr.  Justice  Hokeby,  in  the  case  of  Kendall 
and  Rowe,  says,  that  the  one  is  incident  to  the 
other ;  (5  Mod.  78,)  and  1  am  strongly  of  that 
opinion :  for  how  can  he  commit,  who  is  not 
able  to  examine  upon  oath  i*  What  magistrate 
can  be  found,  in  our  law,  so  defectively  con- 
stituted? The  only  instance  of  this  kind,  that 
can  be  produced,  is  the  practice  of  the  House 
of  Commons.  But  this  instance  is  no  prece- 
dent for  other  cases.  The  rights  of  that  as- 
sembly are  original  and  self  created ;  they  are 
paramount  to  our  jurisdiction,  and  above  the 
leach  of  injunction,  prohibition,  or  error.f  So 
thatistiU«ay,Dotwithstonding  that  particular 
case,  there  is  no  magistrate  in  our  law  so 

*  See  Leach's  Hawkins's  Pleas  of  the 
C^rown,  book  S,  c.  16,  s.  4. 
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framed,  unless  the  secretary  of  state  be  an  ex- 
ception .  Now  Mr.  J ustioe  Rokeby  and  myself, 
though  we  agree  in  the  principle,  form  our 
conclusidns  in  a  very  different  maoDer.  He 
from  the  assumed  power  of  committiog,  which 
ought  fint  to  have  been  proved,  inters  the  in- 
cidenUl  powera  of  administering  an  oath,  i 
on  the  contrary,  from  the  admitted  iDcapadty 
to  do  the  latter,  am  strongly  inclioed  to  deoy 
the  former. 

Again,  if  the  secretsry  of  stote  is  a  conmoa 
law  magistrate,  one  should  naturally  txyed  to 
find  some  account  of  this  in  our  booas,  whereas 
his  very  name  is  unknown ;  and  there  canoot 
be  a  stronger  argument  against  bis  authority  in 
that  light,  than  the  unsuccessful  attempts  that 
have  been  made  at  the  bar  to  transform  him 
into  a  conservator.  'These  attempts  have  gireo 
us  the  trouble  of  looking  into  those  books  diat 
have  preserved  the  memor)r  of  these  magis- 
trates, who  have  been  long  since  deceased  aod 
forgotten.  Fitzherbert,  Croropton,  Lsmhard, 
Dalton,  Pulton,  and  Bacon,  have  all  breu 
searched  to  see,  if  any  such  person  could  be 
found  amongst  the  old  conservatora.  It  is  DOt 
material  to  repeat  the  whole  number,  tnd  to 
range  them  in  their  several  classes ;  hot  it  will 
be  sufficient  to  enumerate  the  principal  onet; 
beciuse  they  may  be  referred  to  in  some  other 
other  part  of  the  argumeat. 

The  king  is  mentioned  as  the  first.  Tbea 
come  the  chancellor,  the  treasurer,  the  bif^h 
steward,  the  master  of  the  'rolls,  tbe  chief 
justice  and  the  justices  of  the  Kin'g's-bepeb.all 
the  judges  in  their  several  courts,  sheriffs,  co- 
ronera,  constables;  and  some  are  said  to  be 
conservatora  by  tenure,  some  by  piescriptioo, 
and  othere  by  commission.  But  no  secretary 
of  state  is  to  be  found  in  the  catalogue ;  aod  1 
do  affirm,  that  no  treatise,  case,  record,  or  sU- 
tute,  has  ever  called  him  a  conservator,  frsm 
the  beginning  of  time  down  to  the  case  of  the 
King  against  Kendall  and  Rowe.* 

The  firet  time,  he  appeara  in  our  books  to  be 
a  granter  of  our  warrants,  is  in  1  Leonard  70 
and  71,  29  and  30  Elizabeth,  where  tbe  retors 
to  a  Habeas  Corpus  was  a  commitmeot  by  ar 
Francia  Walsingham,  principal  secreury,aDd 
one  of  the  privy  council.  The  Court  tawj 
this  distinction.  Where  a  person  is  committed 
by  one  of  the  privy  council,  in  such  esse  the 
cause  of  the  commitment  should  be  set  dows 
in  the  return ;  but  on  tbe  contrary,  where  the 
party  is  committed  by  the  whole  council,  there 
no  cause  need  be  slleged.  Tlie  Court  upon 
this  ordered  the  return  to  be  amended,  wd 
then  the  return  is  a  commitment  by  tbe  vbole 
oouncil. 

There  is  a  like  case  in  the  «  Leonard,  p.  175. 
a  little  prior  in  point  of  time,  where  the  c<«*- 
mitasent  is  by  sir  Francis  Walsingha".  •■«  » 
the  principal  secreUries,  &r-  Because  we 
warden  of  the  Fleet  Md  not  return  for  »W 
eau»e  UeHMiH  was  Committed,  tbe  Court  girct 

•  See  Leach's  Hawkins's  Pleas  «f  M 
Crown,  book  t,  c.  ^0,  i»  1. 
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him  day  to  mend  bis  return,  or  olberwiM  the 
prisoner  should  be  delivered.  Nobody  who 
reads  this  case  can  donbt,  but  that  the  &c.  must 
be  supplied  by  the  addition  of  privy  counsellor, 
as  in  the  other  case. 

These  authorities  shew,  that  the  judges  of 
those  days  knew  of  no  such  committing  ma- 
gistrate's a  secretary  of  state.  Theypay  no 
regard  to  that  office,  but  treat  the  commitment 
as  the  act  of  the  privy  counsellor  only ;  and  to 
shew  farther  that  the  privy  counsellor  as  such 
was  the  only  acting  magistrate  in  state  matters, 
«li  tlie  twelve  judges  two  years  afterwards  were 
obliged  to  remonstrate  against  the  irregula- 
rities of' their  commitments,  but  take  no  notice 
of  any  such  authorities  practised  by  the  seerc- 
taries  of  state. 

In  the  3d  year  of  king  Charles  the  Ist,  when 
the  House  of  Commons  started  that  tmmous 
dtspnte,  upon  the  right  claimed  by  the  king 
and  the  privy  council  to  commit  without  shew- 
iogr  cause,  it  is  natural  to  expect,  that  the  se- 
creUry's  warrant  should  have  been  handled,  or 
at  least  named  among  the  state  commitments. 
But  there  is  not  throughout  that  long  and 
learned  discussion  one  word  said  about  him,  or 
bis  name  so  much  as  mentioned ;  and  the  Pe- 
tition of  Right,  as  well  as  all  the  proceedings 
that  produced  it,  is  equally  silent  upon  the 
subject. 

Again,  when  in  the  16th  year  in  the  same 
king's  reign  the  Habeas  Corpus  was  granted 
by  act  of  parliament  (16  Cha.  1,  c.  10,  s.  8,) 
Upon  ail  the  stete  commitments,  and  where  the 
omissiou  of  one  mode  of  committing  would 
have  been  fatal  to  the  subject,  and  frustrated 
ell  the  remedy  of  that  act,  and  where  they 
have  enmnermted  pot  only  every  method  of 
committing'  that  bad  been  exercised,  but  every 
other  that  might  probably  exist  in  atWr  times ; 
yet  the  commitment  by  a  secretary  ef  state  is 
not  found  amongst  the  number.  If  then  he 
had  power  of  his  own  to  commit,  this  famous 
set  of  parliament  was  waste  paper,  and  the  sub- 
ject still  et  the  mercy  of  the  crown,  without  the 
bf  ne6t  of  the  Hafeleas  Corpus ;  a  supposition 
^together  incredible :  for  who  can  believe,  that 
this  parjiament,  so  iealous,  so  learned,  so  in- 
dnstrioQs,  so  enthusiastic  of  the  liberty  of  the 
subject,  when  they  were  making  a  law  to  re- 
lieve prisoners  ag^ainst  the  power  of  the  crown, 
should  bind  the  king,  and  leave  his  secretary  of 
state  at  large? 

Whoever  attendr  to  all  these  observations 
win  see  clearly,  that  the  secreury  of  state  in 
those  dajra  never  exercised  the  power  of  com- 
mittioe  m  his  own  right;  I  say,  in  his  own 
right,  because  that  he  did  in  &Gt  commit^  and 
that  frequently  even  at  the  time  when  the  mat- 
ter of  the  Habeas  Corpus  was  agitated  in  the 
8d  of  king  Charles  the  Ist,  will  appear  from  a 
passage  to  the  Bph«cneris  Pariiamentaria,  page 
169.  This  passage,  wheu  it  oom«i  to  be  at- 
leaded  to,  will  throw  great  light  upon  the  pre- 
sent enquiry.  It  is  sufficient  of  itself  to  con- 
vinoe  me,  from  what  source  this  practice  first 
itfMe,    U  nu  frofl^  ^  ddegatioa  of  the  kiog^s 


royal  prerogative  to  commit  by  his  own  power, 
and  from  the  king  devolved  in  point  of  exeoo- 
tion  upon  the  secretary  of  state.  The  passage 
I  allude  to  is  a  speech  of  secreUry  Cook. 

Whilst  the  parliament  were  disputing  the 
king's  authoritjr  to  commit,  either  bv  himself 
•or  by  his  council,  without  shewing  the  cause, 
the  king,  who  was  desirous  to  pacify  tbofe  dis- 
contents, and  yet  unwilling  to  part  with  his 
prerogative,  sent  a  message  to  the  House  ef 
Commons  to  assure  them,  that  if  they  wouM 
drop  the  business,  he  would  promise  them, 
upon  his  royal  word,  not  to  use  this  prerogative 
contrary  to  law.  Secretary  Cook  delivers  this 
message,  and  then  th^  book  proceeds  in  these 
words.  After  speaking  of  himself  and  the  na- 
ture of  bis  place,  be  says,  **  Give  me  leave 
freely  to  tell  you,  that  I  know  by  experience, 
that  by  the  place  1  bold  under  his  majesty,  if  I 
will  discbaige  the  duty  of  my  place  and  the 
oath  I  have  taken  to  his  majesty,  I  must  com- 
mit, and  neither  express  the  cause  to  the  gaoler, 
nor  to  the  judges,  nor  to  any  counselor  in 
England,  but  to  the  king  himself.  Yet  do  not 
think,  1  go  without  ground  of  reason,  or  take 
this  power  committed  to  me  to  be  unlimited. 
Yea  rather  to  me  it  is  charge,  burthen,  and 
.danger ;  for  if  I  by  this  power  commit  the 
poorest  porter,  if  I  do  not  upon  a  just  cause,  if 
It  may  appear,  the  burthen  will  fall  upon  me 
heavier  than  the  law  can  inflict ;  for  I  shall 
lose  my  credit  with  his  majesty  and  my  place : 
and  I  beseech  you  consider,  whether  tboee  that 
have  been  in  the  same  place,  have  not  commit- 
ted freely,  and  not  any  doubt  made  of  it, .or  any 
complaint  made  by  the  sub|ect.*' 

To  undersUnd  the  meaning  of  this  speech,  I 
most  briefly  remind  you  of  the  nature  of  that 
famous  struggle  for  the  Uberty  of  the  subject 
between  the  crown  and  the  parliament,  whicb 
was  then  in  agitation. 

The  points  m  controversy  were  these :  whe- 
ther a  subject  committing  by  the  king's  per- 
sonal command,  or  by  warrant  of  the  privy 
council,  ought  to  express  the  cause  in  the  war- 
rant, and  whether  the  subject  in  that  case  waa 
bailable. 

The  matter  in  dispute  was  confined  to  tbeoe 
two  commitments.  The  crown  claimed  no 
such  right  for  any  other  warrant ;  nor  did  tha 
Commons  demand  redress  against  any  other. 
The  statute  of  Westminster  the  first,  which  was 
admitted  on  all  sides  to  be  the  only  foundation 
upon  whkh  the  pretensions  of  the  crown  were 
built,  speaks  of  no  other  arrests  in  the  text,  but 
the  king's  arrest  only ;  and  the  comment  of 
law  bad  never  added  any  other  arrest  by  con- 
struction, but  that  only  of  the  privy  council. 
No  other  commitment  whatevj^r  was  deemed 
by  any  man  to  be  within  the  equity  of  that  wl. 
The  case,  cited  upon  that  occasion,  «P»ks  of 
no  other  commitmenU  but  these,  my  the 
House  of  Lords,  who  paued  a  resolution  in  the 
heat  of  this  business  in  favour  of  the  king'a 
authority,  resolves  only,  that  the  king  or  hia 
council  could  commit,  but  meddle  with  no 
other  oommitment.  SecretwyCooktdUib^lA^ 
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iD  this  puliiie  manoer,  that  Im  nmdeadany 
•fractice  of  comDiitting  witbout  chewing  the 
«Miae ;  yet  the  House  Ukes  no  notice  of  any  se- 
cretary's warrant  as  snch,  nor  is  the  secretary's 
«nme  mentioned  in  the  coarse  of  all  those  pro- 
teaadlingB.  What  then  were  those  commtlroents 
aaentioaed  hy  the  secretary  ?  They  were  cer- 
teinly  aoch  onlj,  as  were  *  per  speciale  man- 
*  datwn  domini  regis.'  They  coold  be  no  other. 


They  were  the  coromitmcita  then  mider  de- 
tee.    They, 

tbeking^s 

I  aubject  matter  of  the  secretary's  apology"; 


,  and  they  onl  v^  were  referred  to 
^f  the  king's  message,  and  were  consequently 
ueaulnectm  '  - 


ihr  no  other  warrant  claimed  thai  extiaordiiury 
frivilege  of  concealing  the  caoae. 

This  obeerration  explaina  him,  when  he  calla 
it  a  power  coramittal  to  him ;  which  I  con- 
atme,  not  as  annexed  to  his  office,  hot  specially 
ddegated.  This  accontita  too  for  his  notion, 
that  the  law  could  not  touch  him ;  hut  that  if 
he  abnoed  his  trust,  he  shooU  kise  his  credit 
with  the  king  and  his  phwe,  whwh  he  describe 
m  a  heavier  punishment  than  the  kw  could 
inflict  upon  him.  Upon  tbia  ground  it  witlbe 
maj  to  ezplani  the  notable  singuteritiea  of  this 


the  secretary's  office,  but  affirmatiTely  likewise 
that  he  was  nolifier  or  countersi^ner  of  tfie 
king's  personal  warrant  acting  in  M>  jure 
down  to  the  times  of  the  16th  of  Charles  the 
first,  and  consequently  to  the  ResMpration^  for 
there  was  no  secictary  in  that  interral,  I  have 
but  little  to  add  upon  this  head,  but  ofaaerviag 
what  passed  between  that  time  and  the  case  ef 
Kendall  and  Rowe. 

The  licensing  Act,  that  took  pkwe  in  the 
13th  and  14tb  of  Ohariee  the  Ssooiid,  (c.  SS)^ 

Ere  him  hia  fiivt  wht  to  issue  a  wanraMt  m 
I  owtt  name;  net  indeed  to  < 


but  a  warrant  to  search  ibr  napeif.    Whether 
upon  thianew  power  he  grafted  any  atttbefity 


r'a  proceeding,  which  are  not  to  be  re- 
MKiM  to  any  idea  of  a  common- biw  magia- 
teate.  Bach  are  his  meddling  only  with  a  lew 
■tale-oiieness,  his  reach  over  the  whole  king- 
dem,  his  committing  without  the  power  of  ad- 
■imstering  an  oath,  his  emptoymcot  of  none 
but  the  meflKnger  of  the  king'a  chamber,  and 
hn  command  to  mayors,  justices,  sheriA,  &e. 
toaasistbim;  all  which  particularities  are  eon-i 
graona  enough  to  the  idea  of  the  king's  per- 
aonal  warrant,  but  utterly  inconsistent  with  all 
me  mf  ndples  of  magistracy  iu  a  subject 
-  If  en  the  other  hand  it  can  be  understood, 
Aat  he  could  and  did  commit  widiont  shewing 
the  cause  hi  his  own  right  and  by  virtue  of  hS 
office,  then  was  bis  warrant  adaaitted  to  be  legal 
by  the  whole  House,  and  without  eenaure  or 
uimadversion.  It  waa  neither  condhmned  by 
the  PetiiMn  of  Right,  nor  subject  to  the  Ha- 
beas Corpw  Act  of  16th  of  Charlca  the  Firet, 

T'he  truth  of  the  case  waa  no  more  than  this. 
The  council-board  were  too  mtmennis  to  be 
tfoquainted  with  every  secret  transaction  that 
vaqoired  immedtata  confinement;  and  the  de- 
lay by  summonmg  waa  inconvenient  in  csoes 
that  required  dispatch.  The  aeeretary  of  state, 
aa  most  entrusted,  waa  the  fittest  hand  tn  issue 
■adden  warrants ;  and  therefore  we  find  him 
•0  employed  by  queen  EKxabeth  under  the 
5»Hty  of  a  privy  oounsellor.  But  when  the 
stiempt  fsiied,  the  judges  dedaring,  that  he 
must  shew  the  cause,  and  that  they  would  re- 
Bjand  none  of  hia  prisoners  in  any  case  but  thut 
of  high  treason,  those  warranto  ceaaed,  and 
tkea  a  new  method  was  taken  by  makhig  him 
the  lustruu^Mt  of  the  king's  4iecfa/eiiiafiiia<ttm; 
Ibr  that  is  the  form  !&  whiflh  all  warranto  and 
tetnms  were  drawn,  that  were  produced  upon 
that  fomous  argument. 

Having  fhua  shewn,  not  only  negrtively  that 
mH  power  •fcomoiitliMr  waa  mi  anneud  to 


t  nemona  in  hiaown  right,  aa  itahauM 
he  did  by  the  precedent  prodoced  the 
other  diQr,  hi  not  very  BMterial.  Botitiaie- 
markable,  that  dnrmg  that  interval  he  adhered 
in  some  oases  to  the  ohi  form,  by  apecifyiag 
the  expiem  r^mmrn^  of  the  kmg  m  this  war- 
laat 

With  respect  to  the  cases  that  have  i 
since  the  Revokitiott,  such  as  the  ] 
KendaM  and  Rowe,  the  QuesB  againat  Daiby, 
aad.the  Kuigand  Eaibery,  I  shaU  ttkm  no 
other  notice  of  them  in  this  place,  thao  tomy, 
they  afierd  no  light  in  the  preeent  hiqiiify  by 
shewing  the  ground  of  the  officer'a  asttfaocityi 
thongb  they  are  strong  cases  to  confirm  it. 

But  before!  can  foiriy  aolldad^  that  the 


aeeretary  of  stote'a  power  waa  derived  ftem 
the  king'a  personal  pretegative  and  foam  ae 
other  origin,  I  muat  eiamme,  what  hen  paassd 
rehdiveto  thepewur  of  a  separale  privy  coon- 
aeMor  inthiareapect  This  is  the  more  necea> 
aanrto  be  done,  because  my  k>rd  chief  jostiea 
Holt  haa  buiK  aU  Us  aolhoiity  open  this 
ground ;  and  the  aubeeqoent  essse,  iBOtaad  sf 
strikmgout  anynew  light  upon  theaob|eet,  do 
an  lean  upon  and  supp«»rt  themsalvea  by  my 
bnd  chief  justice  Holt's  opiate  in  tbaense  ef 
Kendall  and  Rowe. 

I  win  therefore  fairly  stote  aU  that  I  ham 
been  able  to  discover  toucbiag  the  matter  ;  and 
then,  after  I  have  declarsd  my  own  r  * 


shall  leave  others  to  judgefor  themstlvea. 

re  itia  proper  to  ubasivi,  that 


f 
the 


The 


In  the  fimt  Dlaee  .      ,     . 
a  privy  counaelior  caouot  derive  his 
from  the  statoto  of  Westminster 
which  reeites  an  arrest  by  theoomi 
kin^  to  be  one  of  these  casea  f ' 
pleviseable  by  the  common  law, 

tt»mmentator  upon  these  wi 
(PI.  fo.  7S,  b.)  who  save,  aa  to  the 
mandment  ef  the  kmg,  this  la  to  be  — ^ 
of  the  commandment  of  hia  own  m 
his  coundl,  which  is  incorpoiute  to^ 

rika  with  the  mouth  of  the  king 
otherwise,'  if  you  will  toke  tbeae  ww^  off 
commandment  generally,  you  m»/  — y  th"* 
every  Capiaaio  a  pereonal  ««too  ia  the  osaa- 
mand  of  the  king  ^'  Lombard  in  hie  chaassr 
of  Baihnent,  where  he  dtea  tlus  act  of  pmlia- 
ment,  given  it  the  same  conatrudion,  by  ak 
lowing  a  commitment  by  the  council  So  he 
••     ■         •     Of/' 
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nent  of  the  kioflS''  (Lamb.  Etrenaroh,  &  b.  3, 
€,  8,  p.  335.)  TbiM  fiir,  and  no  fiirtber,  did 
th«  crown  lawyers  in  the  third  of  king  Charles 
the  first  endeavour  to  extend  the  text  of  the 
law;  and  it  is  plftiH  from  the  eases  before 
ciied,  that  the  juOgee  in  queen  Elizabeth's  time 
were  of  the  same  opinion,  that  the  argument 
tonki  not  be  extended  in  faTOur  of  the  single 
euuosellor;  because  they  hekl,  that  he  is 
bound  to  shew  the  cause  upon  his  warrant,  as 
distinguished  from  the  other  warrants,  where 
they  admit  the  cause  need  not  be  shewn. 

If  he  is  not  then  entitled  by  this  statute,  is 
he  empowered  by  the  common  law  f  They, 
who  contend  he  is,  would  do  well  to  shew  some 
authority  in  proof  of  their  opinion.  It  is  clear, 
be  is  not  numbered  among  the  conservators. 
It  is  as  clear,  that  he  is  not  mentioned  by  any 
book  as  one  of  the  ordinary  magistrates  of  jus- 
tice with  any  such  ffeneraf  anthority. 

The  first  place,  m  which  any  thing  of  this 

kind  is  to  be  found,  is  in  the  3rear-bo6k  of 

^       IJeory  the  sixth,  where  the  sheriff  returns  a 

detainer  under  the  warrant  of  *  duos  de  con- 

^       cilio  pro  rebus  regem  tangentlbus.'    This  proof 

has  an  unlucky  defect  in  it ;  because  the  reading 

is  doubtful^  the  word  dma  as  it  is  written  sUnd- 

ing  as  well4br  daminoi^  as  for  dum  ;  so  that  till 

^       the  reading  is  settled,  whieb  is  bevond  my 

skill,  the  authority  must  be  rasnended. 

The  next  time  you  meet  witn  a  privy  couh- 
iellor  In  the  light  of  a  magistrate  is  in  the  first 
of  Edward  the  sixth,  chap.  IS,  s.  19,  where 
ene  of  the  privy  council  is  empowered  to  take 
Ike  aocnsauon  in  some  new  treasons  therein 
mentioned  ;  and  he  is  ibr  this  purpose  joined 
^>th  the  jostHse  of  assize  and  justiee  of  the 
peace,  'nie  like  power  is  ^?en  to  him  by  the 
dth  and  6th  of  the  same  king,  o.  1 1,  a.  10,  in  a 
'  like  case ;  and  1  find  in  Kelyng,  p.  19,  that 
when  the  judges  met  to  resolve  certain  points 
before  the  trial  of  the  Regieldes,  they  resolved, 
'  that  a  confession  upon  examination  before  a 
privy  counsellor,  though  he  be  not  a  justice  of 
the  peace,  is  a  eonfbssieQ  within  the  meaning 
of  the  statute  of  the  5th  and  ath  of  Edward  the 
ath.  That  aot  of  parliament  in  the  t^*etfth 
section  had  provided,  that  no  person  should  be 
attainted  of  treason,  but  upon  the  testimony 
of  two  lawful  accusers,  unless  the  said  paHy 
arraigned  ahould  willingly  without  vblence 
confeaa  the  same. 

It  seems  to  me,  that  the  ground  upon  which 
the  judges  proceeded  in  this  resolution,  was  the 
express  power  given  to  the  privy  council  in  the 
clause  next  but  one  before  that  just  mentioned, 
where  the  act  enables  them  to  take  the  accu- 
sation IB  the  new  treasons  there  mentioned. 

Whether  they  reasoned  in  that  way,  or  whe- 
ther they  conceived  that  the  povrer  there  given 
was  a  proof  of  some  like  power  which  they  en- 
joyed to  toke  aooosation  in  the  ease  of  treasons 
at  the  oeaomon  law,  the  book  has  not  explained ; 
00  that  hitherto  this  authority  in  the  ease  of  high 
treason  stands  upon  a  very  poor  foundation, 
Mag  in  truth  no  more  than  a  conjecture  of 
taw  wUbottt  «athoritj  t»  support  ft. 
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The  next  authorities  are  the  cases  already 
recited  in  Leonard,  which  to  the  present  poii^ 
prove  nothing  more  than  this;  that  the  judges 
do  admit  a  power  in  a  privy  counsellor  to  com- 
mit  without  specifying  in  what  cams.  They 
demand  the  cause,  and  a  better  return  ;  where- 
upon sir  Francis  Walsingham,  instead  of  reiy«. 
iifg  upon  his  power  as  privy  coonselk>r,  returns 
a  new  warrant  signed  by  the  whole  board* 

Two  years  v  '^'^r  this  came  forth  that  famous 
resolution  of  all  the  judges,  which  is  reported 
in  1  Anderson  397,  d4ih  of  Elizabeth.  There 
is  no  occasion  to  observe,  bow  arbitrary  the 
prerogative  gi«w,  and  how  fuX  it  increased  toi^ 
wards  the  end  of  this  queen's  reign.  It  seema 
to  me,  as  if  the  privil^e  claimed  by  the  khig's 
personal  warrant,  and  firom  him  derived  to  the 
council-board,  by  construction,  had  some>b«w 
or  other  been  adopted  by  every  individual  of 
that  board ;  for  in  fact  these  warrants  became 
so  frequent  and  oppressive,  that  the  courts  of 
justice  were  obliged  at  last  to  interpose. 

However  they  might  be  ovevhorpe  by  the 
terror  of  the  king's  special  command' either  ia 
br  out  of  council,  they  had  courage  enough  to 
resist  the  novel  encroachments  of  the  separate 
members  %  and  therefore  they  did  in  the  courts 
of  Kiog's-bencb  and  Common  Pleas  set  at 
large  many  persona  so  committed ;  upon  which 
occasion  a  question  being  put  to  the  judges,  to 
specify  in  what  cases  the  prisoner  was  to  be  re- 
manded, they  answer  the  qoestion  with  a  re- 
monstrance of  their  own  against  the  illegal  war«- 
rants  ^ranted  by  the  privy  counsellors.  The 
preamble  relates  entirely  to  these  commitments!, 
wherein  they  desire,  that  soane  good  order  maj 
be  taken,  that  her  highness's  sAjects  may  not 
be  committed  or  detained  in  prison  by  com* 
mandmeot  of  any  nobleman,  against  the  laws 
of  the  realm. 

The  question  is  thia :  In  what  cases  prisoners 
sent  to  custody  by  her  majesty,  her  council,  or 
any  one  or  more  of  her  council,  are  to  be  de- 
tuned in  prison,  and  not  to  be  delivered  by  her 
mMesty's  courts  or  judges. 

The  answer  is,  ^<  We  think,  that  if  any  per^ 
son  be  committed  bv  her  majesty's  command 
from  her  person,  or  by  order  from  the  oouoeil* 
board,  or  if  any  one  or  two  of  her  council  eou^ 
mit  one  for  high  treason,  such  persons  so  'm 
the  ease  before  committed  may  not  be  delivered 
by  any  of  her  courts  without  due  trial  by  the 
law  and  judgment  of  acquittal  had.  Neverthe* 
less  the  judges  may  award  the  queen^i  writs  to 
bring  the  bodies  or  such  persons  beftre  them  \ 
and  If  upon  return  thereof  the  causes  of  theif 
oommitment  be  certified  to  the  judges,  as  it 
ought,  to  be,  then  the  judges  in  the  cases  be* 
ibre  ought  not  to  deliver  him^  but  to  reinand 
the  pmoner  to  the  place  ftom  whence  ha 
came  \  which  cannot  conveniently  be  done,  w»* 
less  notice  of  the  causes  in  generality,  or  else 
specially)  be  given  to  the  keeper  or  gaoler  that 
shall  have  the  eostody  of  such  prisoner." 

There  is  a  studied  obscurity  in  this  opinio*, 
which  shews,  how  cautious  the  judges  were 
obliged  to  be  in  tboee  dangerous  times  &  let 
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-^Ifetlier  tbey  metnt  to  acknowledge  •  gfepenl 

Sower  is  the  king  or  his  cooncil  to  commit,  as 
istinguished  from  s  special  power  id  one  or 
mora  of  bis  oooncil  to  commit^  onlj  in  the 
case  of  high  treasoo;  or  whether  this  case  of 
high  treason  is  to  be  referred  to  all  the  commit- 
ments as  the  only  nnbailabie  case ;  or  agaio« 
whether  in  the  superior  commitment  by  the 
royal  person  or  his  council,  they  would  deli? er 
the  prisoner  thoui^b  no  cause  was  speci6ed ;  or 
if  one  of  the  council  committed  for  offences 
below  high  treason  where  they  declare  they 
would  not  remand,  yet  whether  they  would  ab  - 
aolutely  discharge  or  only  upon  bail ;  is  alto- 
gether either  ambiguous  or  uncertain. 

It  is  evident  to  me,  that  the  judges  did  not 
intend  to  be  understood  touching  these  matters; 
and  the  only  propositions,  thst  are  clearly  laid 
down  in  this  resolution,  are  these. 

Firsts  that  tbey  would  never  remand  upon 
the  connsellor's  commitment  bat  in  high- trea- 
son. 

Secondly,  that  the  cause  ought  to  be  shewed 
in  all  cases. 

This  resolution  grew  to  be  much  sgttated 
afterwards  in  tha  third  of  Charles  the  lirst, 
and  had  the  honour,  like  other  dark  oracles,  to 
be  cited  on  both  sides. 

Thus  much  it  was  necessary  to  observe  upon 
this  famous  opinion  ;  because  it  was  upon  this 
opinion,  that  lord  chief  justice  Holt  principally, 
relied,  ^t  this  time  it  is  apparent,  that  all  the 
privy  counsellors  exercised  this  right  in  com- 
mon. Whatever  it  was,  the  complaint  shews, 
it  was  a  general  practice,  and  a  privilege  en» 
joved  by  all  the  members  of  that  board ;  from 
whence  it  is  natural  to  suppose,  lliat  if  the 
power  was  well  founded,  the  same  practice 
svonld  have  continued  to  this  time  in  the  same 
way,  seeing  how  tenacious  all  men  are  of  those 
things  that  are  called  rights  and  privileges. 
Instead  of  this  it  doth  not  appear,  that  the 
council  from  that  sera  have  ever  asserted  their 
rights ;  and  now  at  last,  when  the  secretary  of 
state  has  revived  the  claim,  for  the  common 
benefit,  as  it  should  seem,  of  tlie  whole  body, 
no  other  person  has  followed  this  example,  or 
knows  to  this  moment  that  he  is  entitled  to  such 
right  Any  body  who  considers  what  the  con- 
•equence  must  have  been  from  these  determina- 
tions of  the  judges,  might  venture  to  affirm, 
that  the  privy  counsellor's  warrant  from  this 
period  ceased  and  grew  out  of  use ;  for  as  the 
cause  in  this  case  was  necessary  to  he  specified, 
and  the  prisoner  was  never  to  be  remanded  but 
in  the  case  of  high  treason,  that  warrant  be- 
came at  once  unserviceable,  and  the  crown  was 
forced  to  resort  to  the  royal  mandate  or  the 
board-warrant,  which,  notwithstanding  the  case 
in  Anderson,  was  still  insisted  to  be  unbailable 
and  good  without  a  caused 

Hence  happened,  that  in  the  great  debate  m 
the  third  of  king  Charles  the  first,  no  privy 
counsellor's  warrants  do  once  occur ;  but  in- 
stead thereof  you  find  the  secretary  of  stete 
dealing  forth  the  king's  royal  mandate,  and  the 
frivy  counsellor's  authority  at  rest. 


The  only  reason,  why  I  touch  upon  these 
proceedini^,  is  for  the  sake  of  observing,  that 
no  notice  is  taken  in  those  ailments  of  the 
privy  counsellor's  right  to  commit ;  and  yet 
the  power  of  the  king  himself,  and  of  bis  coun- 
cil, by  the  statute  of  Westminster  the  first,  is 
hkiYsely  discussed,  and  so  fully  iiandled,  that  if 
the  warrant  of  one  urivy  counsellor  had  then 
been  in  use,  it  must  have  been  brought  forth  in  I 
the  argument;  for  if  it  could  have  served  no 
other  purpose,  it  would  have  been  material,  b 
order  to  mark  the  distinction  between. that  and 
the  warrant  of  the  whole  board. 

From  these  observations  I  conclude,  that 
these  warrants  were  then  deceased  and  gone, 
and  would  probably  have  never  made  their  ap- 
pearance again  even  in  descriptkm,  if  the  bill  in 
the  16th  of  Charies  the  first,  c.  10,  had  doC 
recalled  them  to  memory,  not  as  things  either 
then  in  use  or  admitted  to  be  legal,  but  as  one 
of  the  mo4es  of  commitment  which  might  be 
again  revived,  because  it  bad  beeo^  formerly  I 
practised.*  Therefore  when  this  form  of  war-  | 
rant  appears,  as  it  does  in  the  catalogue  of 
other  forms,  both  legal  and  illegal,  no  argu- 
ment can  be  raised  from  a  pretended  recogni- 
tion of  this  particular  warrant ;  sinoe  il  wss 
necessary  to  name  everr  mode,  that  ever  had 
been  used  bj  the  king,  the  council,  or  the  Star- 
Chamber,  m  order  to  make  the  reoaedy  by 
Habeas  Corpus  universal. 

But  if  there  can  be  a  dotibt,  whether  this 
act  of  parliament  is  to  be  deemed  a  reco^itioa 
of  this  authority,  there  is  a  passage  in  the 
Journal  of  the  House  of  Commons,  that  proves       I 
the  contrary  in  direct  terms. 

Whilst  this  bill  was  passing,  ihe  House 
makes  an  amendment,  which  appears  hj  the 
question  put  to  be  this,  whether  the  House 
should  assent  to  the  putting  the  word  '  liberties' 
out  of  the  bill. 

.  But  as  the  passage  in  the  bill  is  not  mentioned 
in  the  Journals^  it  must  be  collected  by  infer- 
ences. By  the  phrase  *  left  out  of  the  bUl,  I' 
presume  it  was  permitted  to  sUnd  in  the  pre- 
amble. Now  when  you  look  into  the  preamble, 
the  word  *  liberties'  is  there  to  be  found  in  that 
part  of  ibe  preamble  which  recites  this  usurpa- 
tion of  the  privy  council  upon  the  liberties, 
as  well  as  the  properties  of  thesulyect ;  where- 
as the  enacting  clause  condemns  only  the  juris- 
diction of  that  board,  so  far  as  it  assumed  a  juris- 
diction over  the  property  of  the  subject ;  mim 
whence  I  collect  that  the  word  <  liberties'  stood 
in  that  clause ;  and  the  passage  that  follows  in 
the  Journal  does  strongly  confirm  it. 

The  words  are  these :  *«  Resolved  upon  the 
question,  that  this  House  does  assent  to  the 
putting  the  word  '  liberties'  out  of  the  bill  ooo- 
ceminff  the  Ster-Cbamber  and  Council  plead- 
ings; because  the  House  has  a  bill  to  beifrawa 
to  provide  for  the  liberty  of  the  tful^iea  in  a 
larae  manner.  Mr.  Seryeant  Wild  and  Mr. 
Wbitelock  are  appointed  to  draw  a  bill  to  that 

«  See  Leach's  Hawkins'a  Pleas  of  th^ 
CrowD,  book  S|  c.  16|  s.  71. 
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purpoMopM  ih^  ttwril  pmnlf  Ibak  bave  bieo 
licfe  this  day  debtted. 

*'  Resolved  upon  the  qucttion,  that  the  bodjr 
of  the  lords  of  the  ooudcii,  dot  «ov  one  Qftbem 
»  particular  as  a  priTy-ooanstllor,  has  any 
power  to  imprisoB  any  free-bom  sabject,  ez« 
cept  in  sach  cases  as  they  are  warraoted  by 
the  stelutes  of  the  realm." 

It  is  preUy  plain  from  this  paesage,  that  the 
debste  turned  upon  the  meaoing  of  the  statute 
of  Westminster  the  first,  and  die  resolution  of 
the  judges  in  Anderson,  about  which  it  is  not 
fit  to  give  auT  opinion ;  my  design  by  citing 
this  passage  being  only  to  shew,  that  this  act 
of  parlisment  dees  not  et en  prove  the  actual 
praotioe  of  snch  warrants  at  that  timOi  much 
less  does  recognise  their  legality. 

Yi  hat  follows  is  still  more  reinarkable  toocb* 
ing  this  business,  upon  a  doubt  started  in  the 
tria(  of  the  Seven  Bishops.*  They  were  com* 
nitled  by  a  warrant  signed  by  no  less  than 
Ibtrleen  privy  couDsellors  ;  but  the  warrant  did 
not  appear  to  be  signed  by  them  io  council. 
The  ofcJiectioo  taken  was,  that  the  warrant  was 
void,  being  signed  only  by  the  privy  counsel- 
lors  separately,  and  not  in  a  body.  If  any  aiao 
in  Westminster- ImU  at  that  time  had  nnder- 
slood,  that  one  or  more  privy  Counsellors  bad 
a  right  to  commit  for  a  nusdeineanoor,  that 
would  have  been  a  flat  answer  to  the  oljection  \ 
but  tliey  are  so  far  from  insisting  upon  this, 
tbat  all  the  king's  counsellors,  aa  well  as  the 
Court,  do  admit  the  warrant  would  have  been 
void,  if  k  could  be  taken  to  be  executed  by 
Ihem  out  of  council. 

Tbe  solicitor- general  upon  that  occasioB 
cites  the  16th  of  Charles  the  first,  which  sta- 
tute is  produced  and  read,  and  yet  no  argument 
is  taken  from  thence  to  prove  the  authority  of 
the  separate  lords,  though  tbe  act  is  before 
tbem.  Mr.  Poliexfeo  in  the  course  of  the  de- 
bate says,  *  We  do  all  pretty  well  agree,  for 
"  aught  I  can  perceive,  in  two  things.    We  do 

*  not  deny,  but  that  the  council-beard  has  power 

*  to  commit.  They  on  tbe  other  side  do  not 
<  affirm,  that  the  lords  of  tbe  council  can  com- 

*  mit  out  of  tbe  council. 

•  Attorney  General,  Yes,  they  may  as  jus- 
'  tices  of  the  peace. 

•  FoUexfcH.  This  is  not  picteoded  to  be  so 
here. 

•  L.  C.  /.  No,  no,  that  is  net  the  case.* 
Tbe  Court  at  last  got  rid  of  tbe  oljection,  by 

presuming  the  Warrant  to  have  been  eiecuted 
■I  council. 

These  cannot  be  a  stronger  autbertty  than 
Ibis  I  have  now  dted  for  the  oresent  purpose. 
The  whole  body  of  the  law,  ir  I  may  use  tbe 
pbrase,  were  as  ignorant  at  that  time  of  a  privy 
counsellor's  right  to  commit  in  the  case  of  a 
libel,  as  the  wbde  body  of  privy  counsellors  are 
at  this  day. 

The  counsel  on  both  sides  in  that  cause  were 
tbe  ablest  of  xMt  time,,  and  few  timee  have 
produced  abler.    They  had  been  concerned  in 


all  the  atate-caiea  during  the  whole  reign  of 
king  Charles  the  seoond,  on  one  side  or  tb« 
other ;  and  to  suppose  that  all  these  persons 
could  be  utteHv  ignorant  of  this  eztraordi^  • 
nary  power,  if  it  bad  been  either  legal  or 
even  practised,  is  a  supposition  not  to  be  main* 
tained. 

This  is  tbe  whole  that  I  have  been  able  to 
find,  toucbing  tbe   power  of  one  or 
privy  counsellors  to  commit;   and   to 
up  the  whole  of  this  business  in  a  word  it  stands 


*  See  this  Case,  vol.  1«,  p.  18$. 
VOL.  XIX, 


Tbe  two  cases  in  Leonard  do  pre<sapposesoaia 
power  in  a  privy  counsellor  to  commit,  without 
saying  what ;  and  the  case  in  Anderson  doea 
plainly  recegniae  auch  a  power  in  bigb  trea- 
son :  out  with  respect  to  bis  jorisdictioii  m  other 
offences,  I  do  not  find  it  was  either  claimed  or 
exercised. 

In  consequence  of  all  this  ressoning,  I  am 
forced  to  deny  the  opinion  of  my  lord  chief  jus- 
tice Holt  to  be  law,  if  it  shall  be  taken  to  ex- 
tend beyond  tbe  case  of  high  trssson.  But 
there  is  ao  necessity  to  understand  the  book  in 
a  more  general  sense  ;  nor  is  it  fair  indeed  ta 
give  the  words  a  more  large  coastmotion :  fW 
as  the  conclusion  ought  always  to  he  grounded 
on  the  premisses,  and  tbe  preasiaies  are  oonfined 
to  the  case  of  high  treason  only,  tbe  opinion 
should  naturally  conform  to  tbe  esses  oiled, 
more  especially  as  the  case  these  beibre  the 
Court  was  a'case  of  high  tseseon,  and  they 
were  under  no  necessity  to  lay  down  the  doc- 
trine larger  than  tbe  case  required. — Now 
whereas  it  bss  been  <  argued,  that  if  yon  admit 
a  power  of  committing  in  high  treason,  the 
power  of  eommittingin  lesser  offences  follows  d 
fortiori ;  I  beg  leave  io  deny  that  conseqoenee, 
for  1  Uke  the  rule  with  reepect  to  all  special 
autboritiea  to  be.  directly  the  reverse.  They 
are  always  strictly  confined  to  the  letter ;  and 
when  I  see  tberefore,  tbat  a  S|)edal  power  in 
any  single  case  only  has  been  permitted  to  a 
person,  who  in  no  other  instance  is  known  or 
recorded  by  tbe  common  law  as  a  magistrate,  i 
have  no-right  to  enlanre  bis  authority  one  step 
beyond  that  case.  Consider  bow  stcangc  It 
would  sound,  if  1  should  declare  at  once,  tbat 
every  privy  eounseUor  without  exception  is  in« 
vested  with  a  power  to  commit  in  all  offeaees 
without  exception  from  high  treeson  down  to 
trespass,  when  it  b  clear  that  he  is  not  a  con- 
servator. It  osight  be  said  of  me, «  be  sbouhl 
have  expUined  himself  a  liitie  mora  clearly, 
and  told  us  where  be  had  found  the  dcaeriptiOD 
of  so  singular  a  maffistrate,  who  being  uq  eon 
servator  waayet  in  the  nature  of  a  oonservstor.* 

I  have  now  finished  all  I  bave^  to  say  upon 
this  bead  ;  and  am  satisfied,  tbat  the  secretary 
of  state  hath  assumed  this  power  as  a  transfer, 
I  know  not  bow,  of  the  roysl  authority  to  him- 
self ;  and  tbat  tbe  common  faw  of  En^ kind 
knows  no  such  magistrate.  At  tbe  same  time  I 
declare,  wherein  my  brothers  do  all  agree  with 
me,  tbat  we  are  bound  to  adhere  to  the  deter- 
mination of  tbe  C^cen  against  Derby,  and  the 
&mg  against  Earbury  \  and  I  have  no  right  to 
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orertoni  those  decuions,  eiren  thoogfa  h  sbooM 
be  admitted,  that  the  practice,  which  bae  aub* 
aicted  mnce  the  RerolutioD,  bad  been  eneDeoin 
io  its  commencement. 

The  secretary  of  state  havings  now  been  con* 
aklered  in  the  two  lights  of  secretary  and  |»ri?y 
coansellor,  and  likewise  as  the  substitnte  of  the 
ffoyal  mandate ;  in  the  two  first  be  is  clearly 
no  cooserrator ;  in  the  last,  if  he  can  be  snp- 
)HMed  to  have  borrowed  the  right  of  oonserra- 
torship  from  the  aoYereiffn  himself,  yet  no  one 
will  areue  or  pretend,  that  so  great  a  pereon, 
-one  «o  high  in  aothoritjr,  can  be  deemed  a  jas- 
ticeofihe  peace  within  the  equity  of  the  84th  of 
Geo.  3. 

Howerer,  I  wiU  for  a  time  admit  the 
lary  of  state  to  be  a  eonserrator,  in  order  to: 
mine,  whether  in  that  character  he  can  be 
within  the  equity  of  this  act. 

Second  Question. 

^  Upon  this  question,  I  shall  take  into  oon- 
«ideration  the  7th  of  James  1,  c.  5,  because, 
though  it  is  not  material  noon  tfata  record  to 
determine,  whether  the  special  evidence  can  be 
•dmitled  under  the  general  issue  of  not  goiky, 
the  defendant  baring  in  this  instance  justifieu ; 
yet  aa  that  act  ia  made  vae&demwmtenk^  and  for 
the  benefit  of  the  same  persona,  the  rule  of 
.oonstraotioQ  obierted  in  that  will  \d  great  mea- 
sure be  an  authority  for  this^ 

The  84th  of  Geo.  8  is  entitled,  <  An  Act  for 
« the  renderinfr  justices  of  the  peace  more  safe 
« in  the  execution  of  their  eflkes,  and  for  indem- 

*  nifying  constables  and  others  acting  in  obe- 
•*dienoe  to  their  warranto.'  The  preamble 
runs  thust  «  Whereas  justioea  of  the  peace  are 
>  discouraged  in  the  execution  of  their  offices, 

*  by  vexatious  actions  brought  agsinst  them, 
'  fo^  or  by  reason  of  smsll  and  involuntary 

*  errora  in^  their  procecdhigs ;  and  whereas  it 
**  IS  necessary  that  they  should  be,  as  far  as  is 

*  consistent  with  justice  and  the  aafety  and  li- 
•*  berty  of  the  subjecto  over  whom  their  author 
i'nty.  extends,  rendered  safe  in  the  execution 
'*  of  the  said  office  and  trust ;  and  whereas  it  is 

f  also  necessary,  that  the  subject  should  be 

*  protected  firom  all  wilful  and  oppressive  abuse 

*  of  the  several  laws  committed  to  the  care  and 
1*  execution  of  the  said  justices  of  peace.'  Then 
•oomcs  the  enacting  part. 

-'  Theonly  grantarof  the  warrant  in  the  en- 
acting part»  as  well  as  the  preamble,  is  thejus- 

.tape  of  the  peace.    Theofficera,  as^they  are 

.described,  are  constables,  beadboroughs,  and 
other  officera>or  persons  acting  by  their  or- 

•der,  or  in  their  aid.  If  any  person  acting  in 
obedience  Io  such  warrant,*  and  oroducing  the 
•aid  warrant  upon  demand,  is  afterwarda  pro- 
•eculed  for  such  act;  the  statute  says,  he 
«hair  be  acquitted,  upon  the  productioii  of 
inch  warrant.  The  counsel  for  tha  defen- 
danto  say,  the  secreUry  and  the  messengera 
•re  both  within  the  equity  of  this  act  The 
fint  is  a  justice  of  the  peace,  because  he  is  a 

•conservator.  If  so  the  latter  is  his  officer, 
Which  i  will  admit.    The  proportion  then  is, 


that  oonservatora  are  withm  the  equity  of  tUi 
act  They  are  clearly  not  within  the  letter; 
for  justice  and  conservator  are  ooi  osovertibis 
terms ;  and  though  it  should  be  admitted,  dist 
a  justice  of  the  peace  is  still  a  conserfator,  yet 
a  conservator  is  not  a  justice. 

The  defendanto  have  argued  upon  two  roia 
of  construction,  which  in  truth  ate  but  one. 

First,  wherft  in  a  general  act  a  paiticolar  is 
put  as  an  example,  all  other  persons  of  like  de- 
scription shall  be  comprised. 

Secondly,  where  the  words  of  a  ststoteeoid 
a  thing,  it  enacts  all  other  things  ia  likt 
degree. 

In  Plowden  37,  and  167,  and  467,  serenl 
cases  are  cited  as  authorities  under  these  ndes 
of  oonstructkm ;  aa,  that  the  bishop  of  Nor- 
wich in  one  act  shall  mean  all  bishops;  tbil 
the  warden  of  the  Fleet  shall  mean  all  gsolen ; 
that  justices  of  a  division  mean  all  justices  of 
the  oonnty  at  large,  that  guardian  usoesgs 
afler  the  beur's  attaining  fourteen,  shall  ke  s 
bailiff  in  account ;  that  executon  shall  iodsdo 
administrators,  and  tenant  for  yearsateoiot 
for  one  year  or  any  less  time;  withserenl 
other  instances  to  the  like  purpoee. 

In  the  first  place,  though  the  gencnl  rait 
be  true  enough,  that  where  it  is  dear  the  penoa 
or  thing  expressed  is  pot  by  wa?  of  eiample^ 
the  judges  must  fill  up  the  calalogoe;  yet  we 
ought  to  be  sure,  from  the  words  and  messiDg 
of  the  act  itself,  that  the  thing  or  persoeis 
really  inserted  as  an  example. 

Tbia  is  a  very  inaccurate  way  of  penning  s 
law ;  and  the  instances  of  this  sort  are  scarce 
ever  to  he  found,  except  in  some  of  tbeoid 
acto  of  pariiament.  And  wherever  this  rslo 
is  to  take  place,  the  act  must  be  general,  and 
the  thing  expressed  roust  be  particular;  sncs 
as  those  cases  of  the  warden  of  the  Fleet  and 
tlie  bishop  of  Norwich:  whereas  the  act  bdort 
IIS  is  equally  general  in  all  ito  parts,  and  raj 
quires  no  aXlition  or  supply  to  give  it  tbe  faH 
effect.  Therefore  if  this  way  of  arguogcan 
be  maintained  by  either  of  the  rules,  it  doa 
fall  under  the  aeoond,  which  ia,  that  wbera  ^ 
words  of  a  stotule  enact  a  thing,  it  ensctsall 
other  thugs  in  like  dttree. 

In  all  cases  that  fall  within  this  role,  there 


must  be  a  perfect  resembhmce  between  the  pr- 
sons^  or  things  expressed  and  those  implied. 
Thus  for  instance,  admlnistnton  are  the  same 
thing  with  executon;  tenant  for  half  ajear 
and  tenant  for  yean  have  both  terns  for  a 
chattel  interest,  differing  only  in  the  dof^ 
of  the  term  ;  and  ao  of  the  rest,  which  I  need 
not  repeat  one  by  one:  and  in  all  t'^c'^?''^ 
the  persons  or  things  to  be  implied  an  >«  j) 
respeoto  the  objeoto  of  the  law  aa  much  ss  those 
expressed.  Does  not  every  body  fce  tit« 
hence,  that  you  must  fint  exaasine  the  lav  k- 
fore  you  can  apply  the  rule  of  conafoc""' 
For  the  law  must  not  be  bent  bv  the  constrocnooi 

but  that  must  be  adapted  to  the  spirit  and  seoss 
of  the  law.  The  fundamenUl  rule  theo,  ^ 
which  all  othen  are  to^  be  tried,  is  l«id  down  « 
Wimbish  end  TiUbois,  flowdaa  57,  38i  ^^ 
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eording  to  which  Ibe  hett  guide  it  to  follow  the 
iDtent  of  the  statutes.  Agiin,  aooordiiig  to 
Plowdeo*  p.  806  and  S3 1,  the  eooatmctioD  ie 
to  be  collected  out  of  the  words  according  to 
the  true  intent  and  meaning  of  the  act,  and  the 
intent  of  the  makera  may  be  collected  from  the 
cause  or  necessity  of  making  the  act,  or  by 
foreign  circunifitances. 

iJk  us  tr^  the  present  case  by  these  roles; 
.  and  let  the  justice  of  the  peace  stand  for  a  mo- 
ment in  this  act  as  a  magistrate  at  large ;  and 
then  compare  him  as  he  is  here  described  with 
the  conserrator. 

The  justice  here  is  a  magistrate  intrusted 
with  the  execution  of  many  laws,  liable  to 
actions  for  invohintary  errors,  and  actually  dis- 
coivaged  by  vexatious  suits;  in  respect  of 
which  perilous  situation  he  is  intendeo  to  be 
rendered  more  safe  in  the  execution  of  his 
office.— He.  is  besides  a  magistrate,  who  acts 
by  warrant  directed  to  constables  and  other 
officers,  namely,  known  officers  who  are  bound 
to  execute  his  warrants. 
,  Now  take  the  conservator.— He  is  intrusted 
with  the  execution  of  unlaws,  if  the  word  '  law' 
is  understood  to  mean  statutes,  as  I  apprehopd 
it  is. — He  is  liable  to  no  actions,  because  he 
never  acts ;  the  keeping  of  the  peace  being  so 
completely  transferred  to  and  so  engrossed  by 
the  justice,  that  the  name  of  conservator  is  af- 
nost  forgot.  He  is  far  from  beinff  discoura^ 
by  actions.  No  man  ever  heard  of  an  action 
brought  against  a  conservator  as  such  ;  unless 
you  will  call  a  consUble  a  conservator,  which 
will  not  serve  the  present  purpose,  because 
these  persons  can  hardly  be  deemed  justices 
within  the  act.— Again,  how  does  it  appear, 
that  the  conservator  could  either  grant  a  war- 
rant like  the  present,  or  command  a  constable 
to .  execute  it  f  These  powers  are  at  least  verv 
doubtful ;  but  I  think  1  roav  take  it  for  granted, 
that  the  conservator  could  not  command  a 
messencrer  of  the  king's  chamber. 

Did  nien  this  act  of  |wrliament  refer  to  ma- 
gistrates of  known  authority  and  daily  em- 
ployment, or  to  antiquated  powers  and  persons, 
known  to  have  existed  by  historical  tradition 
only  P  Did  it  mean  to  redress  real  grievances, 
or  those  that  were  never  felt  ?  *  Ad  ea„  qua 
'frequenter  accidunt,  jura  adaptantur.' 

From  this  comparison  it  may  appear,  how 
little  there  is  to  drag  the  conservator  into  the 
law,  who  hardly  corresponds  with  the  justice 
of  the  peace  in  any  one  point  of  the  description. 
But  further,  it  is  unfortunate  for  the  conser- 
vators upon  this  question,  that  one  half  of 
them  are  the  objects  of  the  statute  by  name, 
aa  constables,  &c.  and  yet  not  one  of  their  acta 
as  conservators  is  withm  the  provision. 

And  now  give  me  lea^e  to  ask  one  question. 
Will  the  secretary  of  state  be  claused  with  (lie 
higher  or  the  lower  conservator  ?  If  with  the 
Bigher,  such  as  the  king,  the  chancellor,  &c. 
be  is  too  much  above  the  justice  to  be  witbin 
the  equity.  If  with  the  lower,  he  is  too  much 
below  him.  And  as  to  the  sheriff  and  the 
coroaer,  they  cannot  be  within  tho  Uwi  bo- 


canse  they  neror  grant  such  warrants  as  these. 
So  that  at  last,  upon  considering  all  the  conser- 
vators, there  is  not  one  that  does  not  stand 
mast  evidently  excluded,  unless  the  secretary 
of  state  himself  shall  be  excepted. 

But  if  there  want^  arguments  to  confute 
this  pretension,  the  construction  that  has  pre- 
vailed upon  the  seventh  of  James  the  first, 
would  decide  the  point.  That  is  an  act  of  like. 
kind  to  relieve  justices  of  the  peace,  mayors, 
constables,  and  certain  other  officers,  in  trouble- 
some actions  brought  against  them  for  tho 
legal  execution  of  their  oflSces ;  who  are  enabled 
by  that  act  to  plead  the  general  issu^.  Now 
thai  Uiw  has  been  taken  so  strictly,  that  neither- 
church-wardeoa,  nor  overseers, 'were  held  to 
be  within  the  equity  of  the  word  *  constables,' 
although  they  were  clearly  officers,  and  acted- 
under  the  justice's  warrants.  Why?  Because 
that  act,  being  made  to  change  the  course  of 
the  common  law,  could  not  be  extended  be-, 
yond  the  letter. .  If  then  that  privilege  of 
giving  the  special  matter  in  evidence  upon  the 
general  iasue<is  contrary  to  the  common  li^w,. 
bow  mucli  more  substantially  is  this  act  an  in- 
novation of  the  common  law,  which  indemnifies; 
the  officer  open  the  production  of  the  warrant, 
and  deprives  the  suliject  of  his  right  of  action  P. 

It  is  impossible,  that  two  acts  of  parliament 
can  be  more  nearly  allied  or  connected  with 
one  another,  than  that  of  34  George  3,  and  tlie. 
7th  of  James  1.  The  objecu  in  both  are  the 
same,  and  the  remedies  are  similar  in  both,  each 
of  them  changing  the  common  law  for  the  be- 
nefit of  the  parties  concerned.  The  one,  in 
truth,. is  the  se<|uel  or  second  part  of  the  othep*. 
The  first  not  being  an  adequate  remedy  in  case 
of  the  several  persons  therein  mentioned,  tho  < 
second  is  added  to  complete  the  work,  and  lo 
make  them  as  secure  as  they  ought  to  be  made 
from  the  nature  of  the  case.  If  by  a  contrary 
construction  any  person  should  be.  adroittd 
into  the  last  that  are  not  iocluded  in  that  first, 
the  iiersoo,  whoever  he  is,  will  be  without  tlio 
privilege  of  pleading  the  general  issue,  and 
giving  the  special  matter  in  evidence,  which 
Uie  latter  would  have  certainly  given  by  ex- 
presa  words,  if  the  parliament  could  have  ima- 
gined he  was  not  comprized  in  the  first. 

Upon  the  whole,  we  are  all  of  opinion,  thai 
neitlier  secretary  of  sUle,  nor  the  messenger, 
are  within  the  meaning  of  this  act  of  parlia- 
ment. 

Third  Qobstion.  ' 

But  if  they  were  within  the  general  equity, 
yet  it  behoved  the  messenger  to  shew,  that 
they  have  acted  in  obedience  to  i he  warrant; 
for  it  is  upon  that  condition,  that  they  are  iuti- 
tled  to  the  exemption  of  the  act.  When  tho 
legislature  excused  the  officer  from  the  perilous 
task  of  judging,  they  compelled  him  to  an  im- 
plicit obedience ;  which  was  hnt  reasonable:  so 
that  now  he  most  follow  the  dictatea  of  hia 
warrant,  being  no  longer  obliged  to  inquire, 
whether  hia  auperior  had  or  had  not  any  juris- 
diction.   The  Utt  deoifioA  of  tho  Court  of 
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Kiiig*8-beticb  in  the  CMeof  Genvral  Warrantt* 
'  was  ruled  upoo  Ibis  groood,  and  rightly  de- 
termined, ' 

This  pert  of  the  case  is  clear,  and  Aatl  be 
dispatched  in  very  few  words. 

First,  the  defendants  did  not  take  with  them 
a  constable,  which  is  a  flat  objection.  They 
had  no  basiness  to  dispute  either  the  propriety 
or  the  legality  of  this  direction  in  the  execution 
of  the  warrant;  nor  have  their  counsel  any 
right  to  dispute  it  here  in  their  behalf.  They 
can  haf  e  no  other  ptea  under  this  ad  of  par- 
liament, than  ignorance  and  obedience. 

8econdl3r,  they  did  not  bring  the  papers  to 
the  earl  of  Halifax,  to  be  examined  according 
to  the  tenor  of  the  warrant,  but  to  Mr.  Lureil 
'  Sunhope.  This  command  ought  to  have  been 
literally  pursued  ;  nor  is  it  any  excuse  to  say 
now,  as  they  do  iu  their  plea,  that  Mr.  LoTdl 
Statabope  was  an  assistant  to  the  earl  of  Hali- 
&x.  If  he  is  a  magistrate;  he  can  hare  nO  as- 
sistant, nor  deputy,  to  execute  any  part  of  thai 
employment.  The  right  is  personal  to  himself, 
and  a  trust  that  be  can  no  more  delegate  to 
another,  than  a  justice  of  the  peace  can  trans- 
fer his  conimission  to  his  clerk. 

I  shall  say  no  more  upon  this  head.  But  I 
cannot  help  obserTiog;  that  the  secretary  of 
state,  who  has  not  been  many  yeam  intrusted 
with  this  authority,  has  already  eased  himself 
of  every  part  of  it,  except  the  signing  and  seal- 
ing the  warrant.  The  law  clerk,  as  b^  is  called, 
examines  both  persons  and  papers.  Se  backs 
or  discharges.  This  is  not  right.  1  oould  wish 
fer  the  future,  that  the  secretary  would  dis-^ 
obaige  this  part  of  his  office  in  bis  own  person. 

Fourth  and  last  Question. 

The  qoeation  that  arises  upon  the  special 
▼erdict  being  now  dispatched,  I  come  in  my 
last  place  to  the  point,  which  is  made  by  the 
justification ;  for  the  defendants,  having  fatted 
inthe  attempt  made  4o  protect  themselves  by 
fbe  statute  of  the  24th  of  Geo.  %  are  under  a 
neCiessity  to  mainUin  the  legality  of  the  war- 
rants;under  which  they  have  acted,  and  to  shew 
that  the  secreUry  of  state  in  the  instance  now 
belbre  us,'  had  a  jurisdiction  to  seixe  the  defen- 
dants' papers.  If  he  had  no  such  jurisdiction, 
the  law  is  dear,  that  the  officers  are  as  much 
responsible  for  the  trespass  as  their  superior. 

This,  though  it  is  not  the  most  difficult,  is 
the  most  interesting  question  in  the  cause ;  be- 
cause if  this  point  should  be  determined  in  fa- 
^  vonr  of  the  jurisdiction,  the  secret  cabinets  and 
bureaus  of  every  subject  in  this  kingdom  will 
be  thrown  open  to  the  search  and  inspection  of 
a  messenger.  Whenever  the  secretary  of  state 
ahall  think  fit  to  charge,  or  even  to  suspect,  a 
person  to  be  the  author,  printer,  or  publisber  of 
m  seditious  libel. 

The  messenger,  under  this  warrant,  is  com- 
manded to  seize  the  person  described,  and  to 
bring  him  with  his  papers  to  be  examined  be- 
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fare  tGe  secretary  of  state.  In  oattnfieaos  sf 
this,  tbe  boose  must  be  searched ;  the  )ack  and 
d9ora  of  every  room,  box,  or  trunk  mwt  be 
broken  open ;  all  tbe  papers  and  booka  aitboot 
exception,  if  the  warrant  be  exeouted  aeeordiag 
to  its  tenor,  most  be  seised  and  oarticd  away ; 
for  it  IS  observable,  that  nothing  is  left  either  to 
the  discretion  or  to  the  buooanity  of  the  officer.. 

This  power  so  assumed  by  tbe  secretary  of 
state  is  an  execution  npon  all  the  party's  pspen, 
in  the  first  instance.  His  boose  is  riied;  hit 
most  valuable  secrete  are  taken  out  of  bis  pos- 
session, before  tbe  paper  for  which  be  isebai|*- 
ed  is  found  to  be  onminal  by  any  eompctsst 
jurisdiction,  and  before  he  is  oonvieted  either 
of  writing,  publishing,  or  being  concerned  ia 
tbe  paper. 

This  power,  so  claimed  by  the  scorstary  sf 
stale,  is  not  supported  by  one  single  cilstioB 
from  any  taw  book  extant.  It  is  cisiaied  by 
no  other  msgistrate  in  this  kingdom  bot  btm- 
self :  tbe  great  execotive  band  of  crimiosl  jus- 
tice, the  lord  chief  justice  of  tbe  conrt  of 
King's-benCh,  chief  justice  Scroggs  esceptied, 
never  having  assumed  this  authority. 

'She  argnmeuts,  which  the  defendants'  cooo* 
sel  have  thought  fit  to  nrge  in  support  of  tbis 
practice,  are  of  this  kind. 

That  snch  wacrants  have  issued  fieqaeotly 
since  tbe  Revolutkm,  which  practice  has  beca 
found  by  tbe  special  verdict;  though  I  rosst 
obaerve«  that  the  defendants  have  no  right  lo 
avail  themselves  of  that  findiojg^,  becaase  do 
such  practice  is  averred  in  their  justification. 

That  the  case  of  the  warranto  bears  aresem- 
blanoe  to  the  case  of  search  for  stolen  goods. 

They  sajr  too,  thai  they  have  been  executed 
without  resitstance  upon  many  printers,  book- 
sellers, and  authors,  who  have  quietly  sub- 
mitted to  the  authority  ;  that  no  action  bsth 
hitherto  been  brought  to  try  the  right;  ssd 
that  although  they  have  been  oftan  resd  upoo 
the  returns  of  Habeas  Corpus,  yet  no  court  of 
justice  has  ever  declared  them  illegal. 

And  it  is  further  insisted,  that  this  power  is 
essential  to  government,  and  the  only  mecM  of 
quieting  clamours  and  sedition. 

These  argumenta,  if  they  can  be  cslled  sr- 
goments,  shall  be  all  taken  notice  of;  becsase 
upon  this  question  I  am  desirous  of  removisg 
every  colour  or  plausibility. 

Before  I  state  tlie  question,  it  will  be  aecet* 
sary  to  describe  the  power  claimed  by  tbis  war- 
rant in  its  full  extant. 

If  honestly  exerted,  it  is  a  power  ta  seics 
that  man's  papers,  who  is  charged  upon  otth 
to  be  the  author  or  publisher  of  a  seditioos 
libel ;  if  oppressively,  it  acta  against  erery 
man,  who  is  so  described  in  tbe  wairsot, 
though  be  be  innocent. 

It  is  executed  againt  tbe  party,  before  lie  i< 
heard  orevenaummoned ;  and  the  informstioo, 
as  well  as  the  informers,  is  unknown. 

It  is  executed  by  messengers  with  or  with- 
out a  constable,  (tor  it  can  never  be  pretoided, 
that  such  is  necessary  in  point  of  law)  is  the 
presenee  or  the  abaenoe  or  tbe  party,  si  ibe 
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mcsMogvrs  ihdl  think  il,  and  without  a  wit- 
new  to  iCKtiiy  what  paaKs  at  the  time  of  the 
transaction  ;  ao  that  when  the  papera  are  gone, 
aa  the  only  witoeaaea  are  the  treapaaaera,  the 
pari^  injured  ia  left  without  proof.* 

It  thia  injary  h\k  upon  an  innocent  pcraoo, 
he  ia  aa  deatatuii  of  remedy  aa  the  goilty  :  and 
the  whole  traoaaction  ia  ao  ffuarded  a^inaidia- 
oovary,  that  if  the  officer  ahoald  be  dttaoaed.to 
carry  off  a  haiik>bili,  he  may  do  it  wits  iropu- 
■ity,  ainee  there  ia  no  man  capable  of  pro? mg 
either  the  taker  or  the  thing  taken. 

Jt  must  not  be  here  forgot,  that  no  aubject 
wbatsoerer  ia  privileged  from  this  aearch  ;  he^ 
caoae  both  Hoiiaea  of  Parliament  bare  re- 
aolved,  that  there  ia  naprivilege  in  tl)e  caae  of  a 
leditiotta  libel. 

JSw  h  there  prateace  to  aay,  that  the  word 
'  papers'  here  mentioned  ooght  in  point  of  law 
to  be  rcatratned  to  the  Hbelloim  papera  ool^. 
The  word  ia  general,  and  there  ia  nothing  m 
tbe  warrant  to  confine  it;  nay,  I  am  able  to 
affirm,  that  it  fcaa  been  open  a  late  occaaion 
executed  in  ita'iitmoat  latitude :  for  in  the  caae 
ofWilkeaagainatWood,  when  the  meaaengera 
heakated  atout  taking  aH  the  mannacripta,  and 
aent  to  the  oecretary  of  atate  for  mora  expreaa 
ordera  for  that  purpose,  the  aoawer  waa,  **  that 
all  fliHist  be  taken,  mannacripta  and  all."  Ac* 
eordingly,  all  waa  taken,  and  Mr.  Wilkei'a 
private  pocket-book  (illed  up  the  mouth  of  the 
aack. 

1  waa  likcwtae  told  in  the  aame  cauae  by  one 
of  the  moat  experienced  meaaengera,  that  he 
held  hiKieelf  bound  by  ha  oath  to  pay  an  im- 
plicit obedienoe  to  the  commanda  of  the  aecre- 
tary  of  atate ;  that  in  common  caaea  be  waa 
contented  to  aeize  the  printed  impreasiona  of 
the  papera  mentioned  in  the  warrant;  but 
when  We  received  directiona  to  aeareh  further, 
or  to  make  a  more  general  aeizure,  hia  role 
was  to  aweep  all.  The  practice  has  been  cor- 
respondent to  the  warrant. 

Such  ia  the  power,  and  therefore  one  abould 

*  '^  If  a  private  person  auapect  another  of 
felony,  ami  lay  such  ground  of  auaptcion  before 
a  coDstable,  and  require  hia  asaiataoce  to  take 
him,  the  oonstable  may  juatifv  killing  the  party 
if  be  fly,  though  in  truth  tie  were  innocent, 
Bui  in  Huch  caae,  where  no  hoe  and  cry  ia 
levied,  certain  precaoiiona  must  be  obaerved  : 
1.  The  party  auspecting  ooght  to  he  preaent ;  for 
thejustiitcation  is,  that  the  constable  did  aid  him 
in  tekin^  the  pnrty  suapected.  9.  The  conatable 
ongfat  to  be  tnforrt^ed  of  the  groumls  of  suspicion, 
that  be- may  judge  of  the  reaaotiableneaa  of  it. 
From  whence  it  abould  aeem  that  there  ought 
to  be  a  maoaaMe  ground  shewn  for  it :  other- 
wise it  would  be  immaterial  whether  aooh  in- 
formation were  given  to  tbe  conatable  or  not, 
as  to  the  point  of  hia  justification.  And  it  waa 
formerly  supposed  to  be  necessary,  that  there 
should  itaTa  been  a  felony  committed  in  fhct,  of 
which  tlie  constable  muat  have  been  aaoer- 
Umed  at  hia  periL"  Bast'a  Pleas  of  the  Crown, 
ch.  5,  a.  69. 
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natnrallv  expect  that  the  law  to  warrant  it 
abould  be  clear  in  proportion  aa  the  power  ia 
exorbitant.  ■ 

If  it  ia  law,  it  will  be  found  in  oar  hooka. 
If  it  is  not  to  be  found  there,  it  is  not  hiw.  . 

The  great  end,  for  which  men  entered  into 
society,  waa  to  aecura  their  property.  That 
right  ia  preserved  sacred  and  ifircommunicable 
in  all  inatancea,  where  it  haa  not  been  taken 
away  or  abridged  by  aome  public  law  for  tbe 
good  of  the  whole.  The  caaea  wliere  thia 
right  of  property  b  aet  aside  by  poaitive  law, 
are  various.  Distreases,  execuiiona,  forfei* 
tuiYs,  taxes,  &c.  are  all  of  this  deavription; 
wherein  every  man  by  comtnon  cooaeot  given 
up  that  right,  for  the  aake  of  justice  and  tbai^ 
general  good.  By  the  lawa  of  £ngland,  .everjr 
invaaion  of  private  property,  be  it  ever  aiKmn 
note,  is  a  trespaas.  Ko  man  can  act  hb  foot 
upon  my  ground  without  my  licence,  but  he  ia 
liable  to  an  action,  though  the  damage  be  mh 
thing ;  which  is  proved  by  every  declaration  in 
trespass,  where  the  defendant  ia  called  opoa  to 
answer  for  bniiaing  the  graaa  and  even  tread- 
Jog  upon  the  aoil.  if  he  admita  tbe  fact,  lie  ia 
bound  to  ahew  by  way  of  juatificatioD,  thai 
some  positive  law  haa  empowered  or  czcaaoA 
him.  The  juatifieation  b  sulimitted  to  the 
judges,  who  are  to  look  into  the  hooka ;  and  if 
auch  a  justification  can  be  maintained  by  tbe 
text  of  the  statute  law,  or  by  the  principlea  of 
'  comme n  ia w .  I  f  no  auch  excnae  can  he  fwmd 
or  produced,  the  silence  of  the  hooka  u  aa  an^ 
tliority  againat  the  defendant,  aad  the  plaintiff 
must 'have  judgment. 

According  to  thb  reaaoniag,  it  b  dow  in- 
cumbent upon  the  defendanta  to^ahew  the  law, 
by  which  thb  aeizure  ia  warranted.  If  thai 
cannot  be  done,  it  b  a  trespaaa. 

Paiiera  are  the  owner'a  goods  and  chattela  t 
they  are  his  deareat  property  ;  and  are  ao  far 
from  enduring  a  aeizure,  that  they  will  hardly 
bear  an  inapection  ;  and  thoug^h  the  eye  caaaol 
by  tbe  laws  of  Bngland  be  guilty  of  a  treapaaaf. 
yet  where  private  papera  are  removed  and  car« 
ried  away,  the  aecret  nature  of  thoae  gooda  will. 
be  an  aggravation  of  the  trespaaa,  And  densandl 
more  conaideraMe  damages  in  that  reaped. 
Where  i^the  wriUen  law  thatgiTea  any  OAagia- 
trate  each  a  power?  I  canaafely  anawer,  there 
18  none ;  aad  therefore  it  ia  too  mocb  for  na 
without  such  aothoritT  to  prononnee  a  practme 
legal,  which  would  be  aobveiaive  of  all  the 
comforta  of  aociety. 

But  though  it  cannot  he  maiatained  by  wmy 
direct  law,  yet  it  beara  a  rasemblanoe,  aa  wae 
urged,  to  the  known  case  of  aearch  apd  aeizaie 
for  atolen  gooda. 

I  anawer,  that  the  differenct  b  apparoDt, 
In  the  one,  I  am  permitted  to  sciaa  my  own 
goods,  which  areplaced  ib  the  hasda  of  a  pah* 
lie  officer,  till  tbe  fUon'a  oonviotioii  ahall  intkle 
me  to  reatitution.  In  the  other,  thf  party*» 
own  property  ia  aeiced  before  and  without  eon- 
▼ictioo,  and  he  haa  no  power  to  reclaim  hn 
gooda,  evan  after  hb  lanooenoe  b  dearad  by 
acqoittal. 
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The  caw  of  searching  for  stolen  good»  crept 
into  the  Jaw  by  imner^plible  practice.  It  is 
^the  only  case  of  the  kind  that  is  to  be  met  with. 
No  less  a  person  than  my  lord  Coke  (4  Inst 
176,)  denied  its  legality ;  and  therefore  if  the 
two  cases  resembled  each  other  moretlian  they 
do,  we  bare  no  rig^ht*  without  an  act  of  parlia- 
ment, to  adopt  a  new  practice  in  the  criminal 
law,  which  was  never  yet  allowed  from  all  an- 
tiquity. 

Observe  too  the  caution  with  which  the  law 
proceeds  in  this  singular  case. — There  must  be 
a  full  charge  upon  oath  of  a  theft  committed. 
— ^The  owner  most  swear  that  the  goods  are 
lodged  in  such  a  place. — He  must  attend  at 
the  execution  of  the  warrant  to  shew  them  to 
the  officer,  who  must  see  that  they  answer 
the  description.-^ And,  lastly,  the  owner  must 
abide  the  event  at  his  peril :  for  if  the  goods 
are  not  found,  he  is  a  trespasser;  and  the  of- 
ficer being  an  innocent  petson,  will  be  always 
a  ready  and  convenient  witness  agaiust  him.* 

On  the  contrary,  in  the  case  before  us  no- 
thing is  described,  nor  distinguished :  no 
charge  is  requisite  to  prove,  that  the  party  has 
any.  criminal  papers  in  hb  custody :  no  person 
present  to  separate  or  select:  no  person  to 
prove  in  the  owner's  behalf  the  officer's  misbe- 
haviour.^To  say  the  truth,  be  cannot  easily 
misbehave,  unless  h^  pilfers;  for  he  cannot 
take  more  than  all. 

If  it  should  be  said  that  the  same  kw  which 
has  with  so  mncb  circamspection  guarded  the 
case  of  stolen  goods  from  mischief,  would  like- 
wise in  this  case  protect  the  subjei^  by  adding 
proper  checks;  would  require  proofs  before- 
nand ;  would  call  op  the  servant  to  stand  by 
nnd  overlook ;  would  retjoire  him  to  take  an 
exact  inventory,  and  deliver  a  copy :  my  an- 
swer is,  that  all  these  precautions  wonld  have 
been  kwg  since  established  by  law,  if  the  power 
itsdf  had  been  legal ;  and  that  the  want  of 
them  is  an  undeniidde  argument  against  the  le- 
giliW  of  the  thing. 

What  would  the  pariiament  My,  if  the 
judges  should  take  upon  themselves  to  mouU 
an  mlawful  power  into  a  convenient  authority, 
by  new  restrictions  ?  That  wonld  be,  not  judg- 
nent,  but  legnktion. 

1  come  now  to  the  practice  since  the  Revo- 
fation,  which  has  been  strongly  niged,  with 
this  emphatical  addition,  that  an  usage  tokrated 
fnm  the  SBm  of  liberty,  and  continued  down- 
wards to  this  time  through  the  best  ages  of 
tlie  constitution,  must  necessarily  have  a  legal 
commencement.  Now,  though  that  pratence 
can  have  no  pkoe  in  the  question  made  by  thw 
plea,  because  no  such  practice  is  thero  alleged ; 
yet  I  will  permit  the  defendknt  for  the  present 
toborrowA  fiutfrom  the  special  Terdict,  for 
the  sake  of  giving  it  an  answer. 

If  the  practwe  b^gan  then,  it  began  too  kte 
to  be  law  now.    If  it  was  more  ancient,  the 

Aevolution  knot  to  answer  for  it;  and  I  could 

-■  -  -I     . 

*,See  Leach's  Hnwkins'sPkaiQfthoCrowo, 
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have  wkhed,  thai  upon  thk  eceaiko  tbeRenn 
lutkn  had  not  beoi  oonndsred  as  the  eniy 
basis  of  our  liberty. 

The  Revolution  restored  this  cosslitQtioolo 
its  first  principles.  It  did  no  mers.  It  did 
not  enlarge  the  liberty  of  the  solgect;  bat  give 
it  a  better  security.  It  neither  widened  lor 
contracted  the  foundation,  but  repiired,  aad 
perhaps  added  a  buttress  or  twototbeiabnc; 
and  if  any  minister  of  state  has  since  deriitdl 
from. the  principles  at  that  time  reoogDixd, 
all  that  I  can  say  is,  that,  so  far  from  beiDg 
sanctified,  they  are  condemned  by  the  RevolD* 
tion. 

With  respect  to  the  practke  itself,  if  it  pia 
no  higher,  every  lawyer  will  tell  yso,  it  ii 
much  too  modern  to  hie  evidence  of  ibe  cob- 
men  kw ;  and  if  it  should  be  added,  tbit  Umk 
warrants  ought  to  acquire  somestreogtb  by  (k 
silence  of  those  courts,  which  hsve  lieard  ikn 
read  eo  oflen  upon  returns  without  eeofureff 
animadversion,  1  am  able  to  borrow  any  totwir 
to  that  pretence  from  iheCourt  of  Kiog't-beocb, 
which  lately  deckred  with  great  uosoiottty 
in  theCase  of  General  Warrants,  that  u  do  ob- 
jection was  taken  to  them  npoo  the  retsm, 
and  the  naatter  passed  $ub  Mentio,  ^  V^^ 
dents  were  of  no  weight.  I  most  heirtily  ooo- 
cur  in  that  opinkn ;  and  the  reason  ii  owe 
pertinent  here,  because  the  Court  had  posulk- 
rity  in  the  present  case  to  determine  aguMt 
the  seizure  of  papers,  which  was  not  before 
them  i  whereas  in  the  other  tbey  migbt,  it 
they  had  thought  fit,  have  dedafod  thewv- 
rant  void,  and  discharged  the  prisooer  eicjfidO' 
Thk  is  the  first  instance  I  have  met  «itb, 
where  the  ancient  immemorable  Uw  of  tbe 
land,  in  a  public  matter,  was  attempted  to  be 
proved  by  the  practice  of  a  private  omce. 

The  names  and  rights  of  public  wMptMo, 
their  power  and  forms  of  proceeding  ■•  tbey 
are  settled  by  law,  liave  been  long  tinoe  vnt- 
ten,  and  are  to  be  found  in  books  and  ^^^^ 
Private  customs  indeed  are  still  to.be  soogbj 
from  private  tradition.  But  whoever  coocei«* 
a  notion,  that  any  part  of  the  public  law  co«M 
be  buried  in  the  obscure  practice  of  a  psrtico- 
kr  person  ? 

To  search,  seize,  and  carry  away  all  tbe  pi- 
pers  of  the  subject  upon  the  first  warraot :  tbit 
such  a  right  should  have  existed  from  tbe  tioe 
whereof  the  memory  of  man  rooaeth  ooi » 
the  contrary,  and  never  ya  have  found  a  pk* 
m  any  lioofc  of  law ;  k  iocredibk.  But  if  ^e 
strange  a  thing  could  be  supposed,  I  do  ooticCf 
how  wo  could  deckre  tlie  law  upon  saw  en- 


But  sUll  it  k  inskted,  that  there  bss  beoi  • 
general  submission,  and  no  action  koogbt « 
try  the  right.  .  .      # 

I  answer,  there  has  been  a  sobnum* 
guilt  and  poverty  to.  power  and  the  ^f^^^ 
punkhment.  But  it  would  be  atiaoge  dodin* 
to  assert  that  all  the  peopk  of  this  Isod  i^ 
bound  to  acknowledge  that  to  be  ooivenol  l><^ 
which  a  few  criminal  bookselkn  bare  beet 
afiraid  to  dkpote. 
4 
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The  defiPDdantf  vpon  ibis  occuion  bare 
flopped  short  at  tbe  KevolatioD.  But  I  tbiok 
It  would  be  material  to  go  fortber  back,  b 
^rder  to  see,  boi#  far  tbe  search  and  seiaure  of 

Sapers  have  been  oouotenanced  in  the  antece* 
ent  reigns. 

First,  I  find  no  trace  of  sach  a  warrant  as  tbe 
present  before  that  period,  except  a  rery  few 
that  were  prodaeed  the  other  day  in  the  reign 
ofking  Chariest. 

Bat  there  did  exist  a  seareh -warrant,  which 
took  its  rise  from  a  decree  of  the  Star- Cham- 
ber. The  decree  is  found  at  the  end  of  tbe 
Sd  Tolome  of  Rush  worth's  Collections.  It  was 
made  in  the  year  1636,  and  recites  an  older  de- 
cree upon  tbe  subject  in  tbe  88th  of  Elizabeth, 
by  which  probably  the  same  power  of  search 
was  gi?eB. 

By  this  decree  the  messenger  of  the  press 
was  empowered  to  search  in  all  places,  where 
books  were  printing,  in  order  tOxSee  if  the 
printer  bad  a  licence ;  and  if  upon  such  search 
be  found  any  books  which  he  suspected  to  be 
libellous  against  the  church  or  stale,  he  was  to 
seize  them,  and  carry  them  before  the  proper 
magistrate. 

It  was  Tery  evident,  that  tbe  Star- Chamber, 
bow  soom  after  the  invention  of  printing  I  know 
not,  took  to  itself  the  jurisdiction  over  public 
libels,  which  soon  grew  to  be  the  peculiar  busi- 
ness of  that  court  Not  that  the  courts  of 
Westminster-ball  wanted  tb^  power  of  holding 
pleas  in  those  cases;  but  the  attorney -general 
for  good  reasons  chose  rather  to  proceed  there; 
which  is  the  reason,  why  we  have  no  cases  of 
libels  in  the  King's-bench  before  the  Restora- 
tion. 

The  Star-Chamber  from  this  jurisdiction  pre- 
sently usurped  a  general  snperintendance  over 
the  press,  and  exercised  a  legislative  power  in 
nil  matters  relating  to  the  subject.  They  ap- 
pointed licensers;  they  prohibited  books;  they 
inflicted  penalties;  and  they  dignified  one  of 
their  officers  with  the  name  of  the  messenger 
of  the  press,  and  among  other  things  enacted 
this  warrant  of  search. 

After  that  court  was  abolished,  the  press  be- 
came free,  but  enjoyed  its  liberty  not  above  two 
orthree  years ;  for  the  Long  Parliament  thought 
fit  to  restrain  it  again  by  ordinance.  Whilst  the 
press  is  free,  1  am  afraid  it  will  always  be  li- 
centious, and  all  governments  have  an  aversion 
to  libels.  This  parliament,  therefore,  did  by 
ordinance  restore  the  Star-Chamber  practice; 
tbey  recalled  the  licences,  and  sent  forth  again 
the  messenger.  It  was  against  the  ordinance, 
that  Milton  wrote  that  famous  pamphlet 
called  Areopagitica.  Upon  the  Restoration, 
tbe  press  was  free  once  more,  till  the  13th  and 
14th  of  Charles  3,  when  the  Licensing  Act 
faased,  which  for  the  first  time  gave  the  secre- 
tary of  state  a  power  to  issue  search  warranta: 
but  these  warrants  were  neither  so  oppressive, 
nor  so  inconvenient  as  tbe  present.  The  right 
to  enquire  into  the  licence  wss  the  pretence  of 
Biaking  the  searches;  and  if  during  the  search 
nn  V  suspected  libels  were  found,  they  and  they 
•oly  could  be  seized. 
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This  aet  expired  tbe  8Sd  year  of  that  reign^ 
or  tberesbonts.  It  was  revived  again  in  the  let 
year  of  king  James  2,  and  remained  in  force  tilt 
the  5tb  of  king  William,  after  one  of,  his  par- 
liaments had  contuned  it  for  a  year,  beyond  its 
expirationr. 

I  do  very  much  suspect,  that  the  present 
warrant  took  its  rise  from  these  search- war-^ 
rants,  that  I  have  been  describing ;  nothing 
being  easier  to  account  for  than  this  engraft- 
ment ;  the  difference  between  them  beinjp  no 
more  than  this,  that  tbe  apprehension  of  the 
person  in  the  first  was  to  follow  the  seizure  of 
papers,  but  the  seizure  of  papers  in  the  latter 
was  to  follow  the  apprehension  of  the  person. 
The  same  evidence  would  serve  equally  for 
both  purposes.  If  it  was  charged  for  pnnting 
or  publishing,  that  was  sufficient  for  either  of 
the  warrants.  Only  this  material  difference 
must  always  be  observed  between  them,  that 
the  search  warrant  only  carried  off  the  criminal 
papers,  whereas  this  seises  all. 

When  the  Licensing  Act  expired  at  the  close 
of  king  Charles  3's  reign,  the  twelve  judges 
were  assembled  at  the  king's  command,  to  dis- 
cover whether  the  press  might  not  be ,  as  ef*' 
fectually  restrained  by  the  common  law,  as  it 
had  been  by  tliat  statute. 

1  cannot  help  observing  in  this  place,  that  if 
tbe  secretary  of  state  was  still  invested  with  a 
power  of  issuing  this  warrant,  there  was  n0 
occasion  for  the  application  to  the  judges :  for 
though  be  could  not  issue  the  generd  search - 
warrant,  yet  upon  the  least  rumour  of  a  libel 
he  might  have  done  more,  and  seized  every 
thing.  But  that  waa  not  thought  of,  and  there- 
fore the  judges  met  and  resolved  : 

First,  that  it-  was  criminal  at  common  law, 
not  only  to  write  public  seditious  papers  and 
false  news ;  ^  but  likewise  to  publish  any  newa 
without  a  licence  from  the  king,  though  it  way 
true  and  innocent. 

Secondly,  that  libels  were  seizable. .  This  19 
to  he  found  in  the  Stste  Trials ;  and  because  it  if 
a  curiosity,  I  will  recite  the  passages  at  large. 

"  The  Trial  of  Harris  for  a  libel.  Sorog^ 
Chief  Justice. 

«'  Because  my  brethren  shall  be  satisfied 
with  the  opinion  of  all  the  judges  of  England 
what  this  offence  is,  which  they  would  in- 
sinuate, as  if  the  mere  selling  of  books  was  ncf 
offence ;  it  js  not  long  since  Uiat  all  the  judges 
met  by  the  kind's  commandment,  as  they  did 
some  time  before:  and  they  both  times  d^^- 
clared  unanimously,  that  all  persons,  that  do* 
write,  or  print,  or  sell  any  pamphlet  that  if 
either  scandalous  to  public  or  private  persons, 
such  hooks  may  be  seized,  and  the  perBona* 
punished  by  law ;  that  all  books  which  ar« 
scandalous  to  the  government  may  be  seized^ 
and  all  persons  so  expounding  may  be  punish* 
ed:  and  further,  that  all  writers  of  news, 
though  not  scandalous,  seditious,  nor  reflective 
upon  the  government  or  state ;  yet  if  they 
are  writers,  as  thev  are  few  others,  of  fiilse  news, 
they  are  indictable  and  punishable  upon  thai 
acooant."    [See  vol.  7,  p.  9S9.] 
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.  U  neems  the  chief  justaoe  was  a  IHUe  iocor. 
ircet  Id  his  report )  for  it  ibould  seem  as  if  M 
meant  to  puoisb  only  the  writer  of  false  news. 
But  he  is  ODore  accurate  afterwards  in  the  trial 
of  Carse  for  a  libel. 

"  Sir  G.  Jefferks,  Recorder.  All  the  judges 
of  England  having  met  together  to  know, 
whether  any  person  whatsoeFer  may  expose  to 
the  pablic  knowledge  any  matter  of  lotelli- 
genoe,  or  any  matter  whatsoever  that  concerns 
the  public,  they  give  it  in  as  their  resolution, 
that  no  person  whatsoever  could  expose  to  the 
public  knowledge  any  thing  that  concerned  the 
affairs  of  the  public,  without  licence  from  the 
king,  or  from  such  persons  as  be  thought  fit  to 
intrust  with  that  power." 

**  Then  Scroggs  takes  np  the  subject,  and 
says.  The  woids  1  remember  are  these. 
When  by  the  king's  command  we  were  to  give 
in  our  opinion,  what  was  to  be  done  in  point  of 
regulation  of  the  press,  we  did  all  subscribe, 
that  to  print  or  publish  anv  news*  books  or 
pamphlets,  or  any  news  whatsoever,  is  ille* 
ffal ;  that  it  is  a  manifest  intent  to  the  breach  of 
tne  peace,  and  tliey  may  be  proceeded  against 

Sf  law  for  an  illeg;al  thing.    Suppose  now  that 
is  thing  is  not  scandalons,  what  then  ?    If 
there  bad  been  no  reflection  in  this  book  at  all, 

Jet  it  is  iUiciti  done,  and  the  author  ought  to 
»  oaovioted  for  it."    [See  vol.  7,  p.  1 127.] 

Theae  are  the  opinions  of  all  the  twelve 
judges  of  England ;  a  great  and  reverend  an* 
tbority. 

Can  the  twelve  judges  extrajudiciallv  make 
a  thing  law  to  bind  the  kingdom  by  a  declara* 
tieo,  that  such  is  their  opinion  ?— I  say  No. — U 
is  a  nftatter  of  impeachment  for  any  judge  to 
affirm  it.  There  must  be  an  antecedent  prin- 
ciple or  authority,  from  whence  this  opmion 
may  be  fairly  collected ;  otherwise  the  opinion 
ii  null,  and  nothing  but  ignorance  can  excuse 
the  judge  that  subscribed  it.  Out  of  this 
doctrine  sprang  the  famous  general  search- 
warrant,  that  was  condemned  by  the  House  of 
CSommons;  and  it  was  not  unreasonable  to 
rappose,  that  the  form  of  it  was  settled  by  the 
Iweife  judges  that  subscribed  the  opinion. 

The  deduction  from  the  opinion  to  the  war- 
not  is  obvious.  If  yao  can  seixe  a  libel,  you 
may  search  for  it :  if  search  is  legal,  a  warrant 
ta  authorize  that  search  is  likewise  legal :  if 
toy  magistrate  ean  iasue  such  a  warrant,  the 
chief  justice  of  the  King's  bench  may  clearly 
doit. 

It  falls  here  naturally  in  my  way  to  ask, 
whether  there  be  any  authority  besides  this 
apinioa  of  these  twelve  judges  to  say,  that 
Mwls  may  be  seized  f  If  they  uMy,  I  am 
afraid,  that  all  the  ioeanveniences  of  a  general 
aaizore  will  follow  upon  a  right  allowed  to 
seize  a  part.  The  search  in  such  cases  will  be 
general,  and  every  house  will  fall  under  the 
mower  of  a  secretary  of  state  to  be  rummaged 
before  proper  coo victian  .-^Consider  tbr  a  while 
liaw  fha  law  of  iibda  uow  stands. 


Lord  Chief  Justice  Holt  and  the  Court  of 
King's-bench  have  resolved  in  the  King  and 
Bear*,  that  he  who  writes  a  libel,  thoiigb  he 
neither  compotes  it  nor  publishes,  is  crioaioal. 

In  the  5tb  Report,  135,  lord  Coke  cites  it  in 
the  Star  Chamber,  that  if  a  libel,  oooeeroa  a 
public  person,  he  that  hath  it  in  his  evtlody 
ought  immediately  to  deliver  it  to  a  magiatrate^ 
that  the  author  may  be  foqod  out. 

In  the  ease  of  Lake  and  Hnttoo,  Hehart 
S52,  it  is  observed,  that  a  libel,  though  the 
contents  are  true,  is  oot  to  be  justified  ;  hot  the 
right  way  is  to  discover  it  to  some  magistrate 
or  other,  that  they  may  have  oogoizanoe  of  the 
cause. 

la  Ist  Ventris  31,  it  is  said,  thatfthe  having  a 
libel,  and  not  discovering  it  to  a  magistrate, 
was  only  punishable  in  the  Star  Chamber,  no- 
less  the  party  maliciously  publish  it.  But  the 
Court  corrected  this  doctrine  in  the  King  and 
Bear,  where  it  said,  though  he  never  puldisbed 
it,  yet  his  having  it  in  resdinesa  for  that  par- 
pose,  if  any  occasion  should  happen,  is  hii^bly 
criminal :  and  though  he  might  design  to  keep 
it  private,  yet  after  his  death  it  might  fall  into 
such  hands  as  might  be  injurious  to  the  govern- 
ment ;  and  therefore  men  ought  net  to  be  al- 
lowed to  have  such  evil  iostrunaents  in  their 
keeping.  Carthew  409.  In  SalkeMV  report 
of  the  same  case.  Holt  cliief  justice  soys,  if  a 
libel  be  publicly  known,  a  written  copy  of  it  is 
evidence  of  a  publication.    Salk.  418. 

Jf  all  this  be  law,  and  I  have  no  right  at 
present  to  deny  it,  whenever  a  favourite  libel 
is  published  (and  these  compositions  are  apt 
to  be  favourites)  the  whole  kingdom  in  a  nioath 
or  two  becomes  criminal,  and  it  would  be  diffi* 
cult  to  find  one  innocent  jury  amongst  ao  many 
millions  of  offenders. 

I  can  find  no  other  authority  to  joalify  the 
seizure  of  a  libel,  than  that  of  Scroggs  and  lui 
brethren. 

If  the  power  of  search  is  to  fhlk>w  ike  right 
of  seizure,  every  body  sees  the  ceosequeoce. 
He  that  has  it  or  has  had  it  in  his  custody  ;  he 
that  has  published,  copied,  or  maliciously  re- 
ported it,  may  fairly  be  under  a  reasonable 
suspicioo  of  having  the  thinr  in  his  cnstody, 
and  consequently  beoome  the  object  of  tbe 
search-vrarrant.  If  libels  may  be  aeiaed,  it 
ought  to  be  laid  down  with  preeisioo,  wh^, 
where,  upon  what  charge,  agaiaat  whom,  by 
what  magistrate,  and  in  what  stage  of  the  pro« 
secution.  All  these  particulars  must  be  ex- 
plained and  proved  to  be  law,  before  thb  gene- 
ral pft»position  can  be  established. 

As  therefore  go  authority  in  our  books  can 
be  produced  to  support  such  a  doctrine,  and  so 
many  Star  Chamber  decrees,  ordinaocca,  and 
acts  have  been  thought  necessary  to  esiabliah 
a  power  of  search,  I  cannot  lie  persm  ' 
that  such  a  power  can  be  justified  by  the  < 
mon  law. 

I  have  now  done  with  the  argument,  which 

»  Reported  Carth.  407.  1  L.  Raym.  414. 
112  Mod.  999.    2  Saik.  417.  046. 
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lias  ttidetroared  to  support  this  wurrant  by  tbo 
practice  BiDce' the  Re?olation. 

It  it  then  said,  that  it  is  necessary  for  the 
ends  of  government  to  lodge  such  a  power 
with  a  state  officer ;  and  lliat  it  is  better  to  pre- 
Tent  the  publication  before  than  to  punbh  the 
offender  afterwards.  1  answer,  if  the  legisla- 
tion be  of  that  opinion,  they  will  revire  the  Li- 
censing Act.  But  if  thev  hare  not  done  that, 
I  conceive  they  are  not  of  that  opinion.  And 
with  respect  to  the  aigument  or  state  neces- 
sity, or  a  distinction  that  has  been  aimed  at 
between  state  offences  and  others,  the  common 
law  does  not  understand  that  kind  of  reason- 
ing, nor  do  our  books  take  notice  of  any  such 
distinctions, 

Serjeant  Ashley  was  committed  to  the  Tower 
in  the  Sd  of  Charles  Ist,  by  the  House  of  Lords 
only  for  asserting  in  argument,*  that  there  was 
a  *  law  of  state'  different  from  the  common 
law;  and  the  Ship- Money  judges  were  im- 
peached for  holding,  first,  that  state-necessity 
would  justify  the  raising  money  without  con- 
sent of  parliament ;  and  secondly,  that  the  king 
was  judge  of  that  necessity. 

If  the  king  himself  has  no  power  to  declare 
when  the  law  ought  to  be  violated  for  reason 
of  state,  I  am  sure  we  his  judges  have  no  such 
prerogative. 

Lastly,  it  is  urged  as  an  argument  of  utility, 
that  such  a  seairch  is  a  means  of  detecting  of- 
fenders bv  discovering  evidence.  1  wish  some 
cases  had  been  shewn,  where  the  law  tbrceth 
evidence  out  of  the  owner's  custody  by  process. 
There  is  no  process  against  papers  in  civil 
causes.  It  has  been  of\en  tried,  but  never  pre- 
vailed. Nay,  where  the  adversary  has  by  force 
or  fraud  got  possession  of  your  own  proper 
evidtece,  there  is  no  way  to  get  it  back  but  by 
action. 

In  the  criminal  law  soch  a  proceeding  was 
never  heard  of;  and  yet  there  are  some  crimos, 
such  for  instance  as  murder,  rape,  robbery, 
And  hoiue-breaking,  to  say  nothing  of  forgery 
and  perjury,  that  are  more  atrocious  than  li- 
belling, fiut  our  law  has  provided  no  paper- 
search  in  these  cases  to  help  forward  the  con- 
viction. 

Whether  this  proceedeth  from  the  gentle^ 
Bess  of  the  law  towards  criminals,  or  from  a 
coosiderstion  that  such  a  power  would  be  more 
pernicious  to  the  innocent  than  nseful  to  the 
public,  1  will  not  say. 

It  is  very  certain,  that  the  law  obligeth  no 
man  to  accuse  himself;  because  the  necessary 
means  of  compelling  self-accusation,  falling 
upon  the  innocent  as  well  as  the  guilty,  would . 
be  both  cruel  and  nnjost ;  and  it  should  seem, 
that  search  for  evidence  is  disallowed  uponthe 
same  principle^  There  too  the  innocent  would 
be  confounded  with  the  guilty. 

Observe  the  wisdom  as  wdl  as  roerey  of  the 
law.  The  strongest  evidence  before  a  trial, 
being  only  ex  parte,  is  but  suspicion;  it  is  not 
proof.  Weak  evidence  is  a  ground  of  suspi- 
cion, though  in  a  lower  degree ;  and  if  suspi- 
cion at  large  should  be  a  ground  of  search, 
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cfpedally  in  the  case  of  llbali,  whoso  boas* 
would  be  safe  P 

If,  however,  a  right  of  search  for  the  sako 
of  discovering  evidence  ought  in  any  case  to  bm 
allowed,  this  crime  above  all  others  ought  to 
be  excepted,  as  wanting  such  a  discovery  lesa 
than  any  other.  It  is  committed  in  open  day- 
light, and  in  the  face  of  the  world ;  every  act  of 
publication  makes  new  proof;  and  the  solicitor 
of  the  treasury,  if  he  pleases,  may  be  the  wit* 
qess  himself. 

The  messenger  of  the  press,  by  the  veiy 
constitution  of  bis  office,  is  directed  to  purchase 
•very  liliel  that  comes  forth,  in  order  to  be  a 
witness. 

Nay,  if  the  vengeance  of  government  re- 
quires a  production  of  the  author,  it  is  hardly 
possible  for  him  to  escape  the  impeachment  of 
the  printer,  who  is  sure  to  seal  his  own  pardon 
by  liis  discovery.  But  suppose  be  should  hap- 
pen to  be  obstinate,  yet  the  publication  is  stop- 
ped, and  the  offence  punished.  By  this  means 
the  law  is  satisfied,  snti  the  public  secured. 

I  have  now  taken  notice  of  every  thing  that 
has  been  urged  upon  the  present  point ;  and 
upon  the  whole  we  are  all  of  opinion,  that  the 
warrant  to  seize  and  carry  away  the  ^rty's 
papers  in  the  case  of  a  seditious  libel,  is  illegal 
and  void. 

Before  I  conclude,  I  desire  not  to  be  nnder- 
stooU  as  an  advocate  for  libels.  All  civilized 
governments  have  punished  calumny  with  se- 
verity ;  aud  with  reason ;  for  these  composi- 
tions debauch  the  manners  of  the  people ;  they 
excite  a  spirit  of  disobedience,  and  enervate  the 
authority  of  government ;  they  provoke  and 
excite  the  passions  of  the  people  against  their 
rulers,  and  the  rulers  oftentimes  against  the 
people. 

After  this  description,  I  shall  hardly  bo  oon^ 
sidered  as  a  favourer  of  these  pemicioos  pro- 
ductions. I  will  always  set  my  face  againsi 
them,  when  they  come  before  me ;  and  shall 
recommend  it  moot  warmly  to  the  jorv  always 
to  convict  when  the  proof  is  clear.  They  will 
do  well  to  consider,  that  unjust  acquittals  bring 
an  odium  npon  the  press  itself,  the  consequence 
whereof  may  be  fatal  to  liberry ;  for  if  kin^ 
and  great  men  cannot  obtain  justice  at  their 
hands  by  the  ordinary  course  ot  law,  they  maw 
at  last  be  provoked  to  restrain  that  preas,  whicU 
thejuries  of  their  country  refuse  to  regulate. 
When  licentiousness  is  tolerated,  Khertv  is  ia 
the  utmost  danger ;  because  tyranny,  bad  ae 
it  is,  is  better  than  anarchy ;  and  the  worst  of 
governments  is  more  tolerable  than  no  govern- 
ment  at  all.  ^ 


[A  ^reat  change  of  the  king's  ministers  hap* 
pened  in  the  July  before  the  judgment  in  the  pre- 
ceding case ;  particularly  the  marquis  of  Kock- 
ingharo  was  placed  at  the  head  of  the  treasury. 
The  judgment  was  soon  followed  with  a  reso- 
lution of  the  House  of  Commons,  declaring  the 
seizure  of  papers  in  the  case  of  a  libel  to  be  il- 
legal. Journ.  Com.  84  April,  1766.  At  the 
same  time  the  Commons  passed  a  resolatioB' 
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condemninip  general  warraote  in  Cbe  case  of 
libels.  The  lalter  resolution  was  aflerwards 
extended  by  a  farther  f  ote,  which  included  a 
declaration,  that  g^eneral  warrants  were  oni- 
f  ersally  illef^l,  except  in  cases  profided  for  bv 
act  of  parliament.  Joum.  Com.  S5th  April, 
1766. — All  these  resolutions  were  in  conse- 
quence of  Mr.  Wilkes's  complaint  of  a  breach 
of  privilege  above  two  years  before.  Jouro. 
Com.  15th  November,  1763.  Two  prior  at- 
tempts were  made  to  obtain  a  rote  in  condem* 
nation  of  general  warrants  and  the  seizure  of 
papers,  one  in  1764,  the  other  in  1765.  Journ. 
Com..  14th  and  17th  February,  1764;  90th 
January,  1765.  [See,  too,  New  Pari.  Hist.] 
But  they  both  had  miscarried,  and  one  of  the 
reasons  assigned  for  so  long  resisting  such  in- 
terposition of  the  House  was  the  pendency  of 
iuits  in  the  courts  of  law.  This  ol^ection  was 
in  part  removed  by  the  solemn  judgment  of 
the  Common  Pleas  against  the  seizure  of  pa- 
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pers,  and  the  acquiefcenoe  in  it.  Whether  tht 
question  of  general  warrants  ever  rsceiTed  ths 
same  full  and  pointed  decision  in  any  of  thi 
courts,  it  is  not  in  our  power  at  preseot  to  in. 
form  the  reader.  The  point  arose  on  tbe  trUI 
of  an  action  by  Mr.  Wilkes  agiioit  Mr. 
Wood ;  and  lord  Camden  in  his  charge  to  tbe 
jury  appears  to  have  ezplicitW  afowed  hii 
own  opinion  of  the  illegality  of  general  war* 
rants ;  but,  what  was  done  aftenraids  u  aoC 
stated.  How  a  regular  judgment  of  the  poiat 
was  avoided,  in  the  case -of  error  in  the  Kiog*i> 
bcaieh  between  Money  and  Leach,  by  oqb« 
ceding  that  the  warrant  was  not  ponnied,  wt 
have  oboerved  in  a  former  Note,  see  p.  lOSa 
As  to  the  action,  in  which  Mr.  Wilkei  fiaaSy 
recovered  large  damages  from  the  eiri  of 
Halifax,  it  wan  not  tried  till  aRer  the  doda* 
ratory  vote  of  the  Commons,  which  nMMt|rr» 
bably  prevented  all  argoment  on  the  nigect 
Eargrme.1 


542.  Proceedings  in  the  Case  of  John  Wilkes^  esq.  on  two  la- 
formations  for  Libels,  Ktng's-Bench  and  House  of  Lords; 
4  George  IIL— 10  George  IlL  a.  d.   176S— 1770. 


(This  Case  is  wholly  eztnusted  ftom  sir  Jamca 
Sorrow's  Reports.  4Barr.85S7.] 

Wednesday,  February  T,  1770. 

As  this  oaoae,  in  the  several  branches  of  it, 
came  several  tunea  before  the  Court,  it  seemed 
better  to  reserve  a  general  account  of  it  till  a 
final  conclusion  of  the  whole,  than  to  report 
the  particolar  parts  of  it  disjointedly,  in  order 
of  tine  aa  they  wera  respectively  argued  and 
determined. 

In  Michaelmu  Term  1763,  the  4th  year  of 
his  present  majesty  krag  Geoige  the  Sd,  sir 
Fletcher  Norton,  then  his  majesty's  solicitor- 
feneral,  (the  office  of  attorney-general  being 
then  Tacant,)  exhibited  wH  information  against 
Hr.  Wilfcesi  for  having  jHiUished,  and  caused 
to  be  nrinted  and  published  a  seditious  and 
•eandahNM  libel  (the  North  Briton,  N*  45.) 

And  soon  after,  be  exhibited  another  ufor- 
ttuUioB  against  him,  (the  office  of  attomey- 
gejseral  still  remainiog  vacant,)  for  havmg 
frintsd  and  puUisbed,  and  caused  to  be  printed 
ind  published,  an  obscene  and  impious  libel  (an 
Sisay  on  Woman,  See.) 

Mr.  Wilkea  having  pleaded  Not;  Guilty  to 
both  these  informations,  and  the  records  being 
Bade  up  and  sealed,  and  tbe  causes*  ready 
for  trial,  the  counsel  for  the  crown  thought  it 
•xpedient  to  amend  them,  by  striking  out  tbe 
word  <  purport,'  and  in  its  place  inserting  the 
word 'tenor.*  The  proposed amendmenta were 
in  all  these  parts  of  the  information  where  the 

*  Thej  were  toed  un  the  Slat  of  FebruaiT, 


charge  was,  that  the  libel  printed  snd  paUsbei 
by  BCr.WUkes  contained  matteis  « to  tbe  pu^ 
pert  and  eflect  following,  to  wit:*  wbicbtln 
counsel  for  tbe  crewn  Aooght  it  advjMiile  tt 
alter  into  words  importing  that  such  UM  eosp 
tained  matters  <  to  the  tenor  and  effect  follof - 

Sir  Fletcher  Norton  (then  become  bimirf 
attorney-general)  directed  Mr.  Bailow,  Mt 
in  court  for  tbe  crown,  to  appljr  to  a  judge  m 
such  an  order ;  apprehending  it  {u  be  tfltr- 
wards  pubtidy  dedaced)  to  be  a  mittff  « 


Mr.  Bartow,  in  puisoanoe  of  these  difedioBi» 
applied  to  lord  ManaAehi,  for  a  mu>»do|H jf 
shew  cause  *  wbv  such  amendment  shsoHMi 
be  made.'  And  nis  lordship  issued  a  sannKiaP 
in  each  cause,  dated  18th  of  February,  1764, 
for  the  defendant's  deik  m  court,  apot,  it- 
temey  or  soUdtor,  to  attend  him  at  bis  Misi 
in  Bloomsbnry-square  on  Monday  tbe  SOlb  « 
February  at  eight  o'clock  in  tbe  morning;  » 
shew  cause  why  the  mfomation  should oMfet 
amended,  by  striking  out  the  weed  'pw||«V 
in  the  several  places  where  it  is  mentioscdis 
the  said  mformation,  and  inserting  iait«* 
thereof  the  word  •tenor.'  N.  B.  The  •«»• 
mens  in  the  cause  relating  to  the  sedilisos  m 
exoepled  the  first  place—*  except  in  tbe  fi» 
place.' 

On  notice  of  this  summons,  Mr.  PbilV^ 
agat  and  adidtor  for  Mr.  Wilkes,  aod  iv* 
Unghea  hia  dark  in  ooait,  and  «ttoiiieTjJ[ 
him  upon  the  record,  both  •ttended  bii  »<: 
ship,  at  his  own  house,  upon  the  said  SOUi« 
February  1764,  acoordmgly,  (being  oj^Lj^ 
tion  time,  and  bo  ooun  dttvgi)  aid  Ad  ^ 
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clgeel  to  Ibe  propoied  amcodment:  on  tlio 
fiontnuy,  Mr.  Bughet,  upoo  hang  atkod  m  a 
frir  practiKr,  candidly  fM^nowled^  <  that  it 
was  amendable ;'  and  Mr,  Philips  acquiesced 
in  it,  tboogli  he  said  be  could  not  consent  to  it. 
Lord  Mansfield  ha?ing,  in  the  presence  of  these 
gentlemen,  consulted  and  pfodoced  msnj  pre- 
cedents, and  being  folly  satisfied  *  that  the 
amendment  might  m  made,  and  thai  it  might 
be  made  by  a  angle  indge  at  his  house  or 
chambers,*  told  Mr.  Philips,  <  that  there  was  no 
need  of  his  consent ;'  and  immediately  made 
the  Mowing  order—"  Upon  bearing  the  derks 
in  court  on  both  mdes,  I  do  order  Ihat  the  in- 
formation in  this  cause  be  amended;  bystrik* 
iv  ourthe  word  *  purport' in  the  se?eral  phuses 
where  it  is  mentioned,  in  the  said  information, 
and  by  insertintt  instead  thereof  the  word 
•  tenor.'     Dated  thb  SOth  day  of  February 

The  orders  m  both  causes  were  cnetly  alike ; 
only  that  the  words  •  except  in  the  first  place' 
were  added  in  that  of  the  information  for  the 
aeditkras  libel. 

Mr.  Wilkes  was  at  this  time  in  Frsnce; 
wbither  he  bad  roluntarily  retired  some  time 
before,  and  from  whence  be  did  not  return  till 
towards  the  election  of  members  for  the  new 
parliament  (into  which  be  was  afterwards 
chosen.) 

The  trial  csme  on  at  the  appointed  time,  and 
proceeded  in  the  usual  manner;  Mr.  Wilkes's 
xonnsel  and  sgents  making  no  objection  there* 
to,  nor  declining  to  enter  into  his  defence.  Ver- 
dicts were  found  against  bim,  upon  both  infor- 
mations: after  which,  judgment  was  duly 
^P^ned  against  bim,  in  each  cause ;  and  writs 
of  Capias  were  awarded  and  issued  against 
him,  80  in  ordinary  cases  of  ooufictions  upon 
informations  for  misdemeanours.— Upon  his 
non-appearancei  the  proceedings  were  carried 
on  to  prodamakion  and  exigents :  and  upon  his 
not  appearing  on  the  fifth  time  of  being  ex- 
acted, he  was,  by  the  judgment  of  the  coroners 
of  the  county  of  Middlesex,  according  to  the 
law  and  custom  of  the  realm,  outlawed. 

On  Wednesday  the  80th  of  April  1768, 
(being  the  Ist  day  of  Easter  Term  1768,)  soon 
after  the  sittii^  of  the  Court,  and  before  any 
vrocess  had  issued  on  this  outlawry,  Mr. 
Wi]k«  roluntarily  made  his  personal  appear- 
ance in  it;  accompanied  by  three  or  four 
friends,  who  probably  meant  to  become  his 
bail,  in  case  of  his  being  now  admitted  to  bail. 

He  opened  with  a  speech,  which  is  already 
in  print,*  and  therefore  needs  not  be  here  re* 

*  It  was  printed  in  the  public  papers  of  the 
«xt  day;  31st  of  April  1768.    Borrow. 

It  is  also  inserted  in  the  Annual  Register 
for  the  year  1768,  Chronkle  p.  93,  and  is 
SM  follows: 

*'My  birds;  according  to  the  ▼oinntary 
promise  I  made  to  the  public,  I  now  appear 
Mfora  this  sovereign  court  of  justice,  to  sub- 
■ait  myself  in  ercry  thug  to  the  Uws  of  my 


peated.  He  took  notkse,  in'  it,  that  the  re- 
cord was  altered,  before  the  trial,  by  lord  Mans<* 
field's  order:  so  that  he  was  tried  u|M>n  altered 
fads.    This  ha  particnlarly  complained  of,  as 


country.  Two  Terdicts  have  been  found 
agamst  me,  one  is  for  the  republication  of  tba 
North  Briton,  N*  45,  the  other  for  the  pubKca-^ 
tion  of  a  ludicrous  poem.  As  to  the  republican 
tion  of  the  number  of  the  North  Briton,  I  can- 
not yet  see  that  there  is  the  smallest  degree  of 
ffoilt.  I  bare  often  read  and  examined  that 
fansons  paper.  I  know  that  it-  is  in  erery 
nart  foonM  on  the  strongest  evidence  of  lacttf. 
I  find  it  full  of  duty  and  respect  to  the  person 
of  the  king,  although  it  arraiflpis,  in  the  sercresl 
manner,  the  conduct  of  his  mijesty's  then 
ministers,  and  brings  rery  heavy  charges  homo 
to  them.  I  am  persuaded  that  they  were  well 
groonded,  because  ereiy  one  of  those  ministers 
nushicebeen  removed.  No  one  instance  of 
fidsehood  has  yet  been  pointed  out  in  that  pror 
tended  libel,  nor  was  tbe  word  « ftdse*  in  tho 
information  beftwe  this  Court.  I  am  therefore 
perfectly  easy  under  every  imputatwn  r^ 
specting  a  paper,  in  which  truth  has  guided 
the  pen  of  the  vrriter,  whoever  be  was,  in  ovorw 
single  fine;  and  it  is  this circnmstance  whica 
has  drawn  on  me  as  the  supposed  author,  all 
the  cmeltiea  of  ministerial  rengeance.    Aa  to 


the  other  charge  against  me,  for  the  pnMici 
tion  of  a  poem  which  hss  given  just  offence, 
will  assert  that  such  an  idea  never  entered  mf 
mind.  I  blush  a^m  at  the  recollection  that  it 
has  been  at  any  time,  and  in  any  way,  brought 
to  the  public  eye,  and  drawn  from  the  obscurity 
in  which  it  remained  under  my  roof.  Twelve 
copies  of  a  small  part  of  it  had  been  printed  in 
my  boose,  at  my  own  private  press:  1  had 
carefully  locked  them  up,  and  1  never  gave  ooa 
to  the  moat  Intimate  fnend,  6ovemment| 
after  the  afikir  of  the  North  Briton,  bribed  one 
of  my  servants  to  rob  me  of  the  copy,  which 
was  produced  in  the  House  of  Peers,  and  after- 
wards before  this  honourable  Court.  Xbe 
nation  was  justly  offended,  but  not  with  me,  for 
it  is  evident  that  1  have  not  been  guilty  of  tba 
least  offence  to  the  public.  I  pray  God  to 
fonrive,  as  I  do,  the  jury  who  have  found  me 
guilty  of  publishing  a  poem  1  concealed  with 
care,  and  which  is  not  even  yet  pubfisbed,  if 
any  predse  meaningcan  be  affixed  to  any  word 
in  our  langoage.  But,  my  kn-ds,  neither  of 
the  two  verdicts  could  have  been  found  against 
me,  if  the  records  bad  not  been  materially 
altered  without  my  consent,  and,  as  1  am  in- 
formed, contrary  to  law.  Oo  tbe  evening  only 
before  the  two  trials,  the  Lord  Chief  Justice 
caused  the  records  to  be  altered  at  bis  own 
bouse,  against  the  sonsent  of  my  solicitor,  and 
without  my  knowledge ;  for  a  dangerous^  ill- 
ness, arising  from  an  affair  of  hooour,  detained 
roe  at  that  time  abroad.  Tbe  alterations  were 
of  the  utmost  iroportance ;  and  I  was  in  conse- 
quence tried  the  very  next  day  on  two  uew 
charges,  of  which  1-  could  know  nothing :  I 
will  veatine  to  declare  this  proceeding  uncoo- 
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h»ii^  iiDOOOstitotioiMl  and  illegal ;  and  waff 
•dvised,  he  aaid,  that  it  rendered  both  the  Ter- 
dicta  abtolutdy  Toid. 

Mr.  Atiornn  General  (Mr.  De  Grey)  prayed 
that  Mr.  Wilkes  might  stand  oommitied ;  as 
be  had  been  convicted  of  printing  and  publish - 
Jng  one  of  these  libels,  and  of  pubtisbing  the 
other ;  and  had  now  avowed  himself  to  be  ihe 
person  so  cooficted. 

Mr.  Serjeant  Glynn,  of  counsel  for  Mr. 
Wilkes,  opposed  this.  He  said,  he  bad  several 
objections  to  the  outlawry ;  and  that,  till  last 
night,  they  had  expected  a  Fiat  for  a  writ  of 
error :  but  that,  last  night,  Mr.  Attorney  Ge- 
neral declined  granting  one,  because  he  doubted 
*  whether  it  belonged  to  his  office  to  grant  it,' 
or  *  whether  it  ought  not  to  be  granted  by  the 
lord  chief  justice.'*  .  He  said,  Mr.  Attorney 
General  did  not  refuse  his  Fiat,  from  any  doubt 
•bout  the  propriety  of  the  application  for  it,  or 
the  sufficiency  of  the  objections  to  the  out- 
lawry ;  but  merely  from  a  doubt '  to  whom  it 
bebnged  to  allow  the  writ  of  error.'  He  said, 
lie  would  propose  some  errors,  which  he  hoped 
would  saUsfy  the  Court  that  a  writ  of  error 
ought  to  be  granted.  They  were  of  two  sorts : 
first,  errors  in  fact ;  Sdly,  errors  in  law. 

1st  An  error  in  fact  was,  *  that  Mr.  Wilkes 
was  absent  and  out  of  the  kingdom,  at  the  time 
of  the  award  of  the  writ  of  Exigent.' 

9dly.  Three  errors  in  law.  First,  *  that  the 
aheriff  has  returned  no  proclamations.'  It  is 
only  said,  « that  he  has  obeyed  the   writ ;' 

'"  "  '  ■  ' ■    ■  r  — ■  '■ 

atitutional.  I  am  advised  that  it  is  illegal,  and 
that  it  renders  both  the  verdicU  absolutely  void. 
I  have  stood  forth,  my  lords,  in  support  of  the 
laws  against  the  arbitrary  act  or  ministers. 
This  court  of  justice,  m  a  solemn  appeal 
respecting  general  warrants,  shewed  their 
sense  of  my  conduct.  I  shall  continue  to  re- 
verence the  wise  and  mild  system  of  English 
laws,  and  this  excellent  constitution.  I  have 
been  much  misrepresented,  but  under  every 
•liecies  of  persecution,  f  will  remain  drm  and 
friendly  to  the  monarchy,  dutiful  and  affec- 
tionate to  the  illustrious  prince  who  wears  the 
crown,  and  to  the  whole  Brunswick  line.  As  to 
•II  nice  intricate  points  of  law,  I  am  sensible 
how  narrow  and  circumscribed  my  ideas  are  ; 
but  I  have  experienced  the  deep  knowle«lge 
and  great  abilities  of  my  counsel.  With  them 
I  rest  the  legal  part  of  my  defence,  scbmitting 
every  point  to  the  judgment  of  this  honourable 
Court,  and  to  the  laws  of  England." 

It  appears,  that  the  otnltjston  of  the  word 
•ialse,'  noticed  by  the  defendant,  had  been 
adopted  by  sir  Fletcher  Norton,  for  the  pur- 
pose of  contracting  the  scope  for  dispute  be- 
tween judges  and  juries ;  concerning  which,  see 
vol.  8,  p.  .  See  also  the  Dean  of  St.  Asaph's 
Case,  A.  p.  178  .  Concerning  the  words  *  fals6 
*  et  malitios^'  in  indictments  and  informations 
for  libels,  see  Emlyn's  Preface  inserted  in 
vol.  1,  p.  XXX,  xxxi. 

f  Se«Salk.S64»  pi.  7, 504,  pi.  t. 


Case  ofJiAn  WUku^  t$q. 

whereas  he  ought  to  have  returned  ptrticalan; 
that  the  Court  mijg;ht  judge  of  tbem.  Secoodly, 
it  is  not  stated  in  the  retom  of  tbe  Ezigcst, 
<  that  Mr.  Wilkes  was  exacted  in  the  cousty  of 
Middlesex  :*  nor  is  it  said  to  be '  at  a  coQoty- 
court.'  It  is  only  said  to  be  *  at  his  comity- 
court  fit  the  Three  Tons  in  Brookrstreet  near 
Holborn,  in  the  county  of  Middlesex  :*  wbieb 
is  no  allegation  <  that  Brook -street  is  io  tiis 
county  of  Middlesex,'  And  though  it  is  said 
«  at  my  county- court,'  yet  he  might  be  sberiff 
of  two  counues.  He  cited  S  Roll's  Abr.  802, 
title '  utUgaire^  error  utlagarU.'  Thirdly,  no 
judgment  of  the  coroner  is  here  stated ;  bat 
only  a  mere  fact,  *  that  he  was  outhwed  by  the 
coroner.'  In  support  of  which  objedioD,  be 
cited  1  Brown's  Entries  361,  as  io  point,  fle 
therefore  prayed  that  his  lordship  would  gnit 
Mr.  Wilkes  an  allowance  of  his  writ  of  enw, 
in  order  to  his  getting  this  eironeous  ootlawiy 
reversed.  He  said  it  was  i mproper  at  this  time 
to  enter  into  any  litigation  about  the  validity  «f 
the  convictions  upon  which  these  jud^cod 
are  founded.  Mr.  Wilkes's  present  circuiB- 
stances  under  the  outlawry  are  more  penal  than 
the  convictions  themselves.  Therefore  it  is 
incumbent  upon  him,  first  to  get  rid  of  the  oat- 
lawi-y.  And  he  prayed  that  Mr.  Wilkes  might 
be,  in  the  mean  time,  admitted  to  bait. 

Mr.  Heeorder  of  London,  [Eyre,  afterwards 
successively  baron  and  lord  chief  baron  of  the 
Exchequer,  and  lord  chief  justice  of  C.  B.l  os 
the  same  side,  entbrced  what  the  Seneaot  bad 
urged ;  and  observed,  that  by  4,  5  W.  and  M. 
c.  18,  §  4,  Mr.  Wilkes  was  not  compellable  to 
appear  in  person ;  hut  might  have  appesred  by 
attorney,  and  reversed  the  outlawry  without 
bail  (unless  otherwise  onlered  by  the  Court.) 
He  therefore  proposed,  that  he  should  either 
appear  by  attorney,  to  reverse  it ;  or  givebafl 
to  prosecute  a  writ  of  error.  And  be  ciied  Etr- 
bury's  case  in  this  court,  in  Easter  and  Trioity 
Terms  1723,  9  Geo.  !.• 

Mr.  Mamfieldf  on  the  ssme  side,  an^ned  th^ 
Mr.  Wilkes  was  clearly  intitled  to  be  admitted 
to  bail,  under  this  sUtttte.  The  couviclioos 
cannot  at  this  tim«  be  proceeded  upon ;  ss  the 
sentence  of  outlawry  is  standins;  out  wgwoA 
him.  He  has  done  ad  that  is  io  his  power  » 
do.  He  appears  in  court,  and  submits  to  the 
laws  of  his  country.  He  has  shewn  errots  of 
weight,  in  the  outlawry  ;  and  has  used  all  me- 
thods to  obtain  a  writ  of  error  to  be  allowed ; 
and  prays  to  be  admitted  to  bail  by  the  Court, 
as  he  must  have  b<*eo  by  the  sberiflT,  if  be  bad 
been  taken  upon  a  Capias  Utlagatum. 

Mr.  Davenport,  on  the  same  side,  spoke  Is 
the  same  effect. 

Mr.  Attorney  General  explained  the  heU 


•  That  case  was  an  outlawry  for  nonso- 
pesrance ;  I  have  a  note  of  it,  of  my  own  tsi- 
mg.  And  there  is  a  report  of  it  in  F^rtesess 
Aland  37,  and  another  in  8  Mod.  177,  very  W 
in  the  1st  edition,  but  much  mended  in  the  M 
edition  of  that  bonk,    Bunow. 
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and  the  reasoD  of  bis  dtcliBiiig  to  grant  tbe  fiat 
for  a  writ  of  error.    He  said,  that  upoo  the  ap- 

eication  made  to  him  oo  tbe  part  of  tbe  de- 
odaot,  he  directed  ao  atteodanee :  whieb 
was  aocoidioglj  had.  That  be  thought  the 
errors  specifiMl  to  hiifa,  to  be  a  sufficient  foun- 
dation for  a  fiat,  io  case  tbe  party  had  been  in 
custody ;  but  be  could  not  find  any  prc«edent 
fur  an  attorney-generars  grauting  a  fiat  when 
tbe  party  was  not  io  custody.*  The  writ  of 
error  was  not  tendered  to  him,  be  said,  till  last 
night :  and  the  Court  was  to  sit  this  rooming. 
Hts  was  ready  to  listen  to  any  method  that 
could  ha?e  been  shewn  to  be  proper :  but  none 
was  piioposed.  He  added,  that  he  thought 
Mr.  Wilkes  could  not  be  intitled  to  his  writ  of 
error,  till  he  should  be  in  custody.  He  ob- 
■er? ed,  that  this  was  not  an  outlawry  for  non- 
appearance ;  but  an  outlawry  upon  and  after 
eonvictioo. 

Lord  MamJUld.    Here  are  two   motions 
made,  upon  the  defendant's  appearing  per- 
sonally in  court :   one,  for  committing  him ; , 
tbe  other,  for  bailing  him. 

I  am  of  opinion  against  both  these  mo- 
tions. 

He  ought  to  be  brought  in  re^larly,  upon  a 
return  of  the  Capias  by  tiie  sheriff,  i  have  no 
doubt  but  that  we  might  take  notice  of  him, 
upon  his  voluntary  appearance  as  the  person 
outlawed  ;  and  commit  or  bail  htm  :  but  .we 
are  not  absolutely  bound  to  do  it,  without  some 
reason  to  excuse  the  going  out  of  tbe  regular 
eourse.f 

If  the  defendant  conid  shew  that  the  attor- 
ney general  refused  to  take  him  up  and  bring 
bim  into  court,  in  order  to  prevent  bis  having 
this  advantage ;  or  if  the  attorney  general  bad 
in  fact  used  all  methods  to  take  biro  up,  and  be 
bad  concealed  litmself  and  absconded,  and  af- 
terwards had  come  in  thus  voluntarily,  in  order 
to  surprize  ;  upon  either  of  these,  or  any  other 
extraordinary  ground,  we  should  be  bound  to 
interpose,  and  overlook  the  impropriety  of  the 
defendant's  coming,  instead  or  being  brought 
into  coOrt. 

But  the  real  cause  of  this  irregolarity  is  the 
strongest  argument,  wby  we  should  not  give 
way  to  a  new  mode,  liable  to  misconstruction, 
and  carrying  a  bad  appearance.  It  is  noto- 
rious, that  tbe  defendant  has  appeared  very 
publicly :  wby  was  he  not  ap^irehended  ? 

The  outlawry  must  certainly  be  disposed  of, 
before  you  can  come  at  any  thing  else :  tbe 
judgment  upon  tbe  convictions  cannot,  at  pre- 
sent, be  proceeded  upon. 

I  could  wish  this  gentleman  had  been  better 
advised  than  to  have  come  thus  prematurely, 
with  a  written  speech  to  justify  tbe  crimes  of 

<»  Qu.  the  Stat.  4  and  5  W.  and  M.  c.  18. 

f  **  If  we  see  one  against  whom  there  is  a 
jod^^mentof  this  Court  walk  in  Westminster- 
ball,  we  may  send  oot  an  officer  to  take  him 
op  if  tbe  plawt'iff  desires  it,  without  a  writ  of 
•zecatioD.*'    Per  fiolt^  r  KM.  6S. 


which  be  stands  convicted;  and  to  anaigD  an 
order  made  by  me. 

I  am  very  happy  in  having  this  opportonitif 
of  expkiiniug  my  conduct  in  making  the  amend- 
ment that  has  been  mentioned.  If  1  was 
wrong,  I  should  think  it  more  honousable  to 
acknowledge  and  rectify  any  error  that  I  should 
have  committed,  than  to  justify  and  defend  it. 
The  application  to  me  was,  to  amend  the  word 
*  purport'  into  '  tenor.'  Mr.  Hughes,  the  . 
derk  in  court  for  tbe  defendant,  agreed  it  to 
be  amendable.  1  recollected  a  case  of  the  like 
kind,  of  an  amendment  of  an  information  just 
before  trial :  and,  looking  for  it,,  I  found  a  coU 
lection  of  such  cases.  After  reading  one  or 
two,  Mr.  Philips,  attorney  and  agent  for  tbe 
defendant,  was  perfectly  satisfied,  and  desired 
me  not  to  give  myself  any  further  trouble ;  but 
said  *  he  could  not  consent  to  it.'  1  said,  *  f  , 
did  not  want  a  omsent :'  I  thought  myself 
bound  to  order  the  amendment;  and  did  so.*  I 

*  Great  clamour,  was  raised  by  Wilkes's 
partisans  against  lord  Mansfield  tor  causing 
this  amendment  to  be  made.  The  tranMCtk>B 
was  mentioned  with  much  acrimony  in  the 
«<  Letter  ceoceming  Libebi,  Warrants,  Seizure 
of  PeperB/'&cwhieb  caused  tbe  attorney  ge- 
neral (sir  Fletcher  Norton),  to  move  the  Court 
of  Ring's-bench  for  an  attachment  against  Mr. 
Alraon,  tbe  publisher  of  that  letter.  It  appears^ 
that  tbe  matter  was  argued  upon  a  rule  to  shew 
cause  why  a  writ  of  attachment  shonld  not  be 
issued ;  tbe  proceedings,  however,  were  discon^ 
tinned.  Mr.  Justice  Wilmot  had  prepared  a 
learned  opinion  on  the  punishment  of  contempt 
by  attachment,  whicn  is  published  in  the 
'*  Notes  of  his  Opinions  and  Judgments,"  &e.. 
p.  343. 

In  <  Anotber  Letter  to  Mr.  Almon'  is  tbe  fot« 
lowing  passage : 

<*  Let  us  recollect  what  a  noise  the  altera- 
tion  of  a  record,  after  issue  joined,  produced  s 
it  being  unusual.  After  discussion  and  search 
of  precedents,  it  was  found  to  be  sufficiently 
warranted  both  by  law  and  practice.  It  may 
be  done  by  any  judf(e  at  his  boose,  tbe  very  mn 
note  before  trial  without  the  defendant's  consent. 
However,  nothing  but  a  solemn  decision  on  tbe 
point  would  have  appeased  all  discontent  about 
It.  Tbe  notion  that  a  defendant  might  have  sd 
far  trusted  to  some  flaw  in  the  pleadmgs,  which 
he  was  well  adrised  would  be  fatal,  as  to 
forego  tbe  bringing  of  testimony  in  his  behalf^ 
notwithstanding  be  really  could  have  done  so^ 
was  tbe  ground  of  people's  ahirm.  Tbemaking* 
of  a  defence  on  tbe  merits  necessary,  just  ai 
the  cause  is  called  on,  which  was  nnneoessary 
before,  made  tbe  world  conceive  an  honest  de^ 
fendant  might  be  convicted  sometimes  by  sur- 
prize, and  that  such  an  alteration  of  the  reooni 
could  not  therefore  be  just,  and  consequently 
not  legal.  They  had  heard  that  it  bad 
grounded  a  complaint  to  parliament  m  king^ 
William's  time,  against  a  judge  (one  HoUoway 
I  think).  ButitisnowsetUedyandtbenforen»^ 
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had maide Mine rachordeif  before;  andlhefe 
inade  leTeral  such  orders  flnoce ;  e? en  in  Quo 
WarraDto^iDformstioiis.  lo  Ibis  case,  it  made 
DO  alteratioD  in  the  defendant's  defence.  His 
counsel  never  objected  to  it,  nor  took  any  no- 
tice of  it.  1  think  it  right  and  usual,  and  as 
of  course ;  not  but  that  I  am  open  to  conviction, 
and  ready  to  hear  what  can  be  said  to  shew 
that  it  wu  wrong. 

Mr.  Justice  Tata.  If  this  amendment  was 
wrong,  it  will  still  be  open  to  the  consideration 
of  the  Coinrt  $  although  the  proper  opportunity 
of  objecting  to  it  was  >t  the  trial,  in  the  case 
of  tfaie  King  against  Cbarlesworth,  an  informa- 
tion for  forging  a  warrant  of  attorney  *  to  ac- 
knowledge satisfaction  open  a  judgment,' was 
amended,  without  costs  (the  prosecutor  having 
been  admitted  a  pauper),  and  without  giving 
the  defendant  leave  to  plead  de  novo,  2  Stra. 
$71. 

As  to  the  two  present  opposite  motions,  one 
for  committiog,  the  other  for  bailing  thedefen- 
i|ant;  the  same  answer  serves  forhotb  :  *  the  i 
Court  can  take  no  notice  of  any  thinff  but  what 
iDomes  judicially  before  them.'  ne  cannot 
take  cognizance  of  this  matter,  in  the  method 
in  which  itnow  comesbsforeus:  we  cannot 
lake  judicial  notice  *  that  this  is  the  person  con- 
victed or  outlawed.'  Mr.  Browne's  case  in 
Dyer  193,  is  clear  and  strong,  as  to  the  out- 
lawry. And  as  to  committing  him  upon  the 
convictions,  that  can't  be  done  whilst  the 
outlawry  is  subsisting:  the  outlawry  must 
first  be  disposed  of,  ^fore  we  proceed  upon 
the  convictions.  The  judgment  of  outlawry 
suspends  all  proceedings  upon  them.  The 
judgments  on  the  convictions .  would  pro- 
mblv  be  fine  and  imprisonment  But  it 
would  be  manifest  oppression  to  set  a  fine 
upon  him,  when  all  his  effects  stend  forfeited 
to  the  long  already :  and  he  is  already  liable  to 
imprisonment  upon  the  outlawry ;  firom  which 
lie  can  never  be  freed  whilst  that  stands  in 
fae&  There  cannot  be  two  different  jodff- 
nentsfor  the  same  offence:  then  cannot  be 
jodgmentof  outlawry,  and  judgment  for  the 
misdemeanour  likewise.  In  the  case  of  the 
King  and  Queen  against  Tippin,  1 W.  and  M. 
Salk.  404,  the  defendant  was  outlawed  upon 
nn  information  for  a  misdemeanour,  and  fined 
6,000l»  It  was  moved,  on  his  behalf,  that  he 
conM  not  be  fined  upon  the  ootlawiy ;  becanse, 
in  misdemeanour,  the  outlawry  does  not  enure 
OS  a  conviction  for  the  offence,  (as  it  doesin  cases 
of  treason  and  fek»ny,)bot  as  aoonviction  of  the 
contempt  fornot  answering  ;  which  contempt 
li  pnuished  by  the  forfintnra  of  bis  goods  and 
chattels :  and  if  he  might  be  fined  now,  he 
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must  be  fined  again,  upon  the  principal  jnd|f« 
ment  Andthefint^washeldtobevTegalars 
for  the  outlawry  in  these  cases  is  not  a 
viotion ;  u  appears  by  Fleta  43.  *  Qua 

*  quia  pro  contnmada  et  fuga  utlagetnr, 

*  propter  hoc  oonvictus  est  de  facto  principnK.* 
And  there  is  a  case  in  Bro.  Abr,  title  *  iJtIa* 

,'  pi.  36,  where  a  man  was  outlawed  of 
lony,  and  taken  by  a  Capias  Uthgatnm,  nad 
detained  in  the  Riog's-bench ;  and  dbcn  bHln 
were  brought  agaiost  him  in  custody  of  Ae 
marshal :  and  the  Court  would  not  sofier  it. 
For,  hw  body,  lands,  and  goods  are  the  Idng'a; 
and  therefore  the  plaintiff  cannot  have  the  c& 
feet  of  his  suit  against  him  before  the  ootlawir  t 
but  if  be  obtains  a  pardon,  the  plaintiff  shall  on 
answered.  If  the  defendant  in  the  present 
case  had  come  In  by  process,  hisklentity  wenM 
have  appeared.  It  he  had  come  in  by  reeord, 
he  might  have  applied  to  be  bailed,  either  upon 
the  sutute  of  4,  S  W.  and  M.  c.  18,  (if  that 
statute  can  be  shewn  to  be  applicable  to  an  oi^ 
la  wry  on  a  misdemeanour),  or  under  the 
plenary  power  of  the  Court  upon  tlie  cironm- 
stances  of  his  case.  But  that  statute  seems 
only  applicable  to  civil  cases.  1  mention  this, 
only  for  the  consideration  of  the  counsel,  wh^n 
it  shall  come  before  the  Court.  By  the  6th 
section,  the  sheriff  may  *  Uke  secunty  of  the 

*  defendant  Uken  upon  a  Capias  Utisgatnoi,  in 

*  cases  where  bail  is  required,  in  double  tho 

*  sum  for  which  bail  is  required.'  But  how 
can  the  sheriff,  under  the  directions  of  thia  i 
tote,  take  bail  in  doable  the  sum,  in  a  < 
case  ?  How  can  the  sheriff  know  what  the 
fine  will  be  ?  Or  why  should  the  sum  of  the 
fine  be  doubled  ?  The  statute  seems  to  re- 
late only  to  civil  cases,  and  to  mean  *  doable 
the  debt.'  * 

The  defendant  ought,  in  my  opinkm,  to  have 
come  hither  in  a  regular  way:  but  as  the 
matter  now  stands,  upon  this  voluntary  ap- 
pearance, without  return  of  process  or  any 
matter  of  record  whatsoever,  the  Court  can 
neither  commit  him  nor  bail  him. 

Mr,  Justice  Aiton.  I  think  there  is  bat  one 
question:  and  I  shall  keep  to  that.  It  ii, 
•<  whether  he  shall  be  committed.^'  The  al^ 
tomey-general  prays  us  to  commit  n  man  as 
an  outlaw,  against  whom  he  himself  would  net 
issue  process  of  outbwi^ ;  thoii|S^h  there  do 
not  appear  to  be  any  pairncolar  arcamstaBees 
to  prevent  his  issuing  such  proofs*  The  offi- 
"  the  crown  might  have  eiercised  their 


toiioos,  and  nobody  In  parttcnlar  can  be  in- 
jured by  such  practice  hereafter;  Mr.  Wilkes 
no  more  than  I>r.  Shebbenin.  The  oocaskm, 
too,  fireqoentiT  adds  to  the  suspicion,  and 
none  is  so  likely  to  minister  ground  of  of- 
fence  as  the  ouw  of  •  writer  tgainst  ndmi- 
nhtratioii."^ 


Sower  by  proper  process;  nod  then  he  would 
ave  been  in  custody.  But  they  have  net 
chosen  to  do  so:  and  he  remains  u  mock  at 
his  liberty,  as  he  was  before  he  came  into  eoort. 
The  motion  to  commit  him  seems  unneces- 
sary :  and  1  shall  not,  at  present,  take  notice 
of  any  other  question;  he  not  being  at  all  in 
eustody. 


*  •<  1  suspect  this  word  « first*  to  be  an 
error  of  the  press ;  and  that  it  siionM  he 
•fine.'"    Burrow. 
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Mr.  Jasdoe  Wilki.  There  has  beeD,  ibr 
fome  time,  a  judff ment  of  outlawry  against  the 
defendant,  who  is  not  an  absoondioff  person. 
The  attoniey-general  has  net  thongtt  proper 
to  issue  process  against  him  npon  it.  And 
BOW  he  comes  into  court  gratis,  Toluntarily, 
not  hy  anV  return  of  process,  or  any  matter  of 
record,  n  e  cannot  take  any  notice  at  all  of 
him ;  nor  can  we  know,  jnmcially,  that  he  is 
the  man.  I  don't  see  why  the  attorney-ge- 
neral should  demand  of  the  Court  to  commit 
the  defendant  upon  this  outlawry,  when  be 
himself  has  long  suffered  him  to  go  at  large, 
without  any  attempt  to  take  him  up,  or  even 
^  ttsuing  process  agamst  him. 

Nothing  was  taken  by  either  of  the  ^wo  mo« 
fions ;  namely,  the  attorney  general's,  *  that 
fhe  defendant  might  be  committed;'  or  his 
own  counsel's,  <  that  he  might  be  bailed.' 

On  Wednesday  the  37th  of  April  1768,  (a 
Week  aAer  the  former  transaction,^  Mr.  Wilkes 
having  this  morning  surrendered  himself  to  the 
aheriff  of  Middlesex  upon  a  Capias  Utla^atnm 
irhich  had  been  since  the  last  motion  iisued 
agaiiist  him,  and  being  now  in  the  sheriff's  cus- 
tody^ was  brought  into  court  by  the  said  sheriff, 
upon  the  return  of  a  Habeas  Corpus  directed 
lo  him  for  that  purpose.  In  the  mean  time, 
Mr.  Attorney- General  had  granted  hisiiat  for  a 
writ  of  error:  which  he  did  immediately  upon 
receiving  an  assurance  that  Mr.  Wilkes  was  in 
actual  custody  upon  the  Capias  Utlagaturo. 
The  return  to  the  Habeas  Corpus  being  read  in 
court,  it  appeared  that  the  defendant  wu 
cfaar^ied  with  two  outlawries ;  viz.  one  oveach 
conTictioB  for  the  respective  misdemeanors  be- 
fore noeotioned.  A  writ  of  error  in  each  cause 
was  delivered  into  court. 

The  outlawries,  the  writs  of  enror,  and  the 
assignment  of  errors,  were  exactly  alike  in 
both  causes:  it  will  therefore  be  sufficient  to 
specify  only  one  of  each  sort. 

The  material  part  of  the  outlawry,  on  which 
the  question  turned,  was  this.  The  sheriff  re- 
turned the  writ  of  Exigent  executed  and  in- 
dorscMl  as  fbllows — *  By  virtue  of  this  writ  to 

*  me  directed,  at  my  county  court  held  at  the 

*  bouse  known  by  the  sign  of  the  Three  Tuns 
'  in  Brook-street  near  Holborn  in  the  county  of 

*  Middlesex,  the  ISthday  of  July  in  the  fourth 

*  year  of  the  rei^  of  our  present  sovereign  lord 

*  GeorM  the  third  now  king  of  Great  Britain, 

*  &c.  the  within  named  John  Wilkes  was  the 

*  first  time  exacted,  and  did  not  appear.'  It 
goes  on  in  the  same  manner,  till  the  quinto 
€xactuB  ;  viz.  *  at  my  county  court  held  at  the 

*  same  place  the  9th  day  of  August  in  the  year 
<  aforesaid,  the  said  John  Wilkes  was  a  second 

*  time  exacted,  and  did  not  appear:'  and  so,  in 
the  same  words,  only  changing  the  davs,  to  the 
5tb  inclusive.  Therefore  by  the  judgment  of 
jSdward  Umfreville,  esq.  and  Thomas  Philips, 
eent.  his  majesty's  coroners  of  the  county  of 
Middieaex,  the  said  John  Wilkes,  according  to 
the  Jaws  and  customs  of  this  realm,  is  oat^ 
Utred. 


The  writ  of  error  wu  verhatim 
u  follows— Of  Easter  term  1768,  £^  ^ 
8  G.  3.  Our  lord  the  king  hath 
sent  to  bis  justices  appointed  to  hold  pleat 
before  him  his  writ  closed  in  tliese  words 
(that  is  to  say)  George  the  third  by  the  grace 
of  God  of  Great  Britain,  France,  and  Ireland 
fcmg,  defender  of  the  faith,  &c  To  our  jus- 
tices appointed  to  hold  pleas  before  us  greeting. 
Forasmuch  as  in  the  record  and  process,  as 
also  in  the  publication  of  an  outlawry  agunsi 
John  Wilkes  kte  of  Westminster,  in  the  county 
of  Middlesex,  esq.  on  a  oertain  mfbrmatioa 
against  the  said  John  Wilkes,  for  printing  and 
publishing  a  certain  libel  or  composition^  in- . 
titled  An  £9say  on  Woman ;  whereof  the  said 
John  Wilkes  is  impeached,  and  thereupon  by  a 
jury  of  the  county  is  convicted,  as  it  is  said  ; 
manifest  error  hath  intervened,  to  the  great 
damage  of  the  said  John  Wilkes,  as  by  bis 
oompisint  we  are  informed :  we,  willing  thai 
the  said  error  (if  any  be)  be  duly  amendS,  and 
full  and  speedy  justice  done  to  the  said  Joha' 
Wilkes  in  this  behalf,  do  command  you,  that  if 
the  said  outkwry  be  returned  before  us  as  hath 
been  said ;  then  inspecting  the  said  record  and 
process,  you  cause  further  to  be  done  therein 
for  annulling  the  said  outlawry  as  of  rii^bt,  and 
according  to  the  law  and  custom  of  England, 
shall  be  meet  to  be  done.  Witness  ourself  at 
Westminster,  the  S7th  day  of  April,  in  the 
eighth  year  of  our  reign. 

And   hereu^  the  said  John        ^ 

Wilkes  comes  in  bis  proper  person,  if^SSJUf^ 
and  says,  that  in  the  record  and 
process,  and  also  in  the  publication  of  the  afore* 
said  outlawry,  there  is  manifest  error  in  this, 
that  there  is  no  sufficient  informstkm  filed  or 
exhibited  against  the  said  John  Wilkes,  where- 
on to  ground  the  process  of  the  outlawry  afore- 
ssid :  by  reason  whereof,  the  said  outlawry  is 
void  and  of  no  efieot  or  force  whatsoever. 
There  is  also  error  in  this,  that  no  public  pro- 
clamation whatsoever  is  mentioned  to  have 
been  made  at  any  open  county  court^or  at  any 
general  quarter-sessions  of  the  peace  whatso- 
ever, or  at  the  door  of  any  parish  church  where 
the  said  John  Wilkes  was  an  inhabitant,  ac- 
cording to  the  exigency  of  the  said  writ  of 
Capias  cum  proclamatione :  therefore  in  that, 
thenf  is  manifest  error.  There  is  also  error  in 
this,  that  it  is  not  shewn,  nbrdoes  it  apnear  by 
the  return  of  the  sheriff  of  Middlesex,  that  the 
sheriff  of  Middieaex  did  cause  to  be  exacted 
the  said  John  Wilkes  in  the  said  county  of 
Middlesex,  from  county  court  to  county  court, 
until  he  wss  outlawed  according  to  the  law  and 
custom  of  England,  as  the  sam  sheriff  by  the 
said  writ  of  Exigent  is  eoounanded ;  and  that  it 
is  not  shewn  nor  does  it  ^pear  by  the  return  of 
the  sheriff  of  Middlesex,  that  the. said  John 
Wilkes  was  a  first,  second,  third*  fourth  end 
fifth  time  exacted  at  the  county  court  of  the 
county  of  Middlesex^  as  by  the  law  of  the  land 
he  ought  to  have  been  before  he  was  outlawed : 
therefore  m  that,  there  is  manifsst  error* 
Then  is  also  error  m  this,  that  in  thereoocd 
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«Dd  process  afbresairf,  and  in  the  puUication  of 
the  outlawry  af«»r«'said»  tt  is  no  where  ex- 
pressly shewn  that  the  place  called  Brook- 
street  (if  any  Such  there  be)  where  the  sereral 
counk]|r  courts  are  supp«ised  to  have  been  held, 
at  which  the  said  John  Wilkes  is  said  to  have 
Ikeen  exacted,  is  in  the  county  of  Middlesex,  or 
in  any  or  what  other  county.  Therefore  in 
that,  there  is  manifest  error.  There  is  also 
error  in  this,  that  it  does  not  appear  that  any 
jud^ent  of  outlawry  was  givea  or  pronounced 
against  the  said  John  Wilkes;  or,  if  any  such 
judgment  wss  given  or  pronounced,  in  what 
ibrm  the  same  was  so  given  or  pronounced ; 
us  it  ought  to  have  done,  in  order  that  the  le- 
gality and  propriety  of  the  said  judgment 
might  have  been  seen  and  examined :  but  in 
the  record  and  process  aforesaid,  and  in  the 
publication  of  the  outlawry  aforesaid,  reference 
and  relation  only  are  bad  to  some  judgment 
not  shewn  or  expressed,  but  supposed  to  have 
been  before jifiven  against  the  said  John  Wilkes. 
Therefore  m  that,  there  is  manifest  error. 
Wbereforethesaid  John  Wilkes  prays  that  the 
outlawry  aforesaid,  for  the  errors  aforesaid, 
and  other  errors  appearing  in  the  record  and 
process  aforesaid,  may  be  reversed  and  held  for 
nothing ;  and  that  he  may  be  restored  to  the 
common  law,  and  to  all  which  he 
^rt^  ^  hath  lost  by  occasion  of  the  out- 
lawry albresaid ,  &c.«— And  William 
Pe  Grey,  esq.  now  attome^^-general  of  our 
present  sovereign  lord  the  king,  present  here 
m  court  in  his  proper  person,  having  heard 
Che  matters  aforesaid  above  assigned  for  error, 
for  our  said  lord  the  king  saith,  that  neither  in 
the  record  and  process  aforesaid,  nor  in  the 
'  publication  of  the  aforesaid  outlawry  is  there 
an^  error;  and  he  pravs  that  the  Court  of  our 
said  lord  the  king  now  here  may  proceed  to  the 
axamination  as  well  of  the  record  and  process 
aforesaid,  as  of  the  matters  aforesaid  above  as- 
si^ed  for  error ;  and  that  the  outlawry  afore- 
said may  in  all  things  be  affirmed. 

Lord  Mamfield.  Let  the  writs  of  error  be 
allowed. 

His  lordship  then  asked  tbe  Attorney-Gene- 
ral, <  to  what  prison  he  praved  that  the  de- 
*  fendant  might  be  committed.' 

Mr.  Attorney-General  answered-*'  To  the 
Msrsbal.' 

Lord  Mansfield.  Let  him  be  committed  to 
the  Marshal. 

Mr.  Serjeant  Glynn  moved,  that  he  tnight 
lie  admitted  to  bail,  on  4  and  5  W.  and  M.  c. 
18,  (vide  §  4,)  which,  he  said,  extended  to  cases 
of  misdemeanoor.  He  was  supported  by  Mr. 
Recorder  of  London,  Mr.  Mansfield,  and  Mr. 
Pavenport. 

They  urged  the  spirit,  scope  and  design  of 
this  statute,  as  well  as  the  words  of  it,  as  argo* 
meats  to  prove  that  it  extended  to  misde* 
meanoors;  and  that  the  preamble  and  enact- 
ing part  ef  it  do,  both  of  them,  apply  to  Mr. 


Wilkes's  case:  and  they  said,  that  even  if  tbe 
words  were  doubtful,  the  construction  of  then 
ought  to  be  such  as  would  be  moit  fiivourable 
to  liberty.  But  these  words  are  exprew ;  tbey 
include  all  causes,  except  treason  and  feloDj. 
'  For  the  more  easy  snd  speedy  reversing  ofout- 

*  lawries  in  the  court  of  Kiog's-hencb,  be  il 
'  enacted,  'that  no  person  or  penoos  whatio- 

*  ever,  who  are  or  shall  be  outlawed  in  tbenid 

*  court,  for  any  cause,  matter  or  thin^  whtt- 
'  soever,  (treason  and  felony  only  acepini}, 

*  shall  be  compelled  to  come  in  perwo  ioto,  or 

*  appear  in  person  in  the  said  court,  to  rerene 

*  such  outlawry ;  but  shall  or  may  appear  by 
'  attorney  and  reverse  the  same,  except  where 

*  special  bail  shall  be  ordered  by  tbe  Mid 

*  aourt.'  Cases  of  misdemeanor  are  viibm 
the  same  mischief  as  civil  cases :  sod  it  »« 
tends  to  outlawries  after  conviction  of  misde- 
meanours,  as  well  as  to  outlawries  upon  mesDe 
process.  If  the  question  should  uke  a  long 
time  in  discussing,  the  defendant  may  bi 
actually  punished  by  an  imprisonment  upon 
the  outlawry,  though  it  should  be  at  last  re- 
Tersed ;  or  still  more  unjustly,  in  esse  it  sboold 
afterwards  appear  that  no  punisbmcDt  oiigbt 
to  be  inflicted  upon  the  convictions  tbeouelTei. 
In  civil  cases,  a  pardon  is  of  course,  apoa 
paying  the  debts  and  costs:  but  a  defeDdaot 
outlawed  •upon  mesne  process  for  a  misde- 
meanour has  no  such  opportunity  .of  getting 
rid  of  the  outlawi^.  He  ought  to  have  ta 
opportunity  of  putting  himself  in  a  ooiidition 
of  being  amenable  to  the  justice  of  his  ooaotry. 
Though  some  of  the  expressions  in  this  sUtute 
may  seem  more  applicable  to  civil  cases,  yet 
there  are  general  words  sufficient  to  take  ia 
criminal  misdemeanours.  Tbey  meotiooed  sr 
John  Read's  case,  and  that  of  Matthias  Ear- 
bury  m  1783. 

Mr.  Attorney-General  (Mr.  De  Grey),  nr 
Fletcher  Norton,  and  Mr.  Morton,  on  tbe  other 
side»  argued  that  this  stattite  relates  oolj  to 
civil  cases;  and  not  to  criminal  misdemea- 
nours. The  expressions  of  it  rebte  to  cinl 
property.  It  can  relate  only  to  such  cases 
where  a  defendant  can  appear  by  attonej* 
The  preamble  (vide  §  2)  says,  *  Whereas  dirers 

*  persons  are  prosecuted  in  the  said  court  of 
<  King's- bench,  to  outlawries  for  debts,  tre»- 

*  passes,  or  other  misdemeanours ;  sod  there 

*  IS  no  reversing  such  outlawries  but  by  tbe 
'  personal  appearance  of  the  persons  outlawed: 
'  so  tliat  the  persons  arrested  upon  such  oat- 

*  lawries,  if  poor,  lie  in  prison  till  their  deaths; 

*  but  if  able,  it  costs  them  very  dear,  to  rc?eiie 

*  the  same  outlawries.'  The  former  of  these 
words  relate  to  property :  the  latter  to  acUoos 
for  malicious  prosecutions  and  such  like.  The 
whole  relates  only  to  civil  suits.  And  as  to 
Earbury'a  case,  tbey  said  it  was  neither  a  di- 
rect determinatibn,  uor  any  authority  in  ui 
present  case. 

Serjeant  Glynn  replied,  that  « tr«sps«es' 
include  all  other  actions  not  arisiog  ex  cm- 
tractu:   and   *  misdemeaoourB*    most  Dd* 
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^^MMMP,  /  AU  Cftaie%  iiwtteri»  and  tbiog%* 
ttrUioly  kcludft  cHoumI  o&qcm  aod  miscle^ 
VMBWoon.  Aa4  the  statute  iiiMaluof  outlaw- 
ries in  general.  It  is  oot  reasonable,  thai  the 
jefenjanl  sbouUi  andeigp  the  penalty  of  a  cen- 
lenfi  for  withdrawing  froni  justice ,  when  the 
fery  taliditv  of  the  ouilawry  itself  is  in  quee- 
tjwip.  And  ISarburj^a  case,  tJiougb  it  was  nut 
an  evtUwry  after  conviction  (as  thia  is),  yet 
fkMrlypiofea  *  that  this  act  doea  relate  to  mia- 
«  dMBMnaun**  for,  the  judgef  were  ail  oif  that 


]/»d  M0n$fiM.  Qad  ierhid  that  the  de- 
fendant ahouki  not  be  allowed  the  benefit  ef 
<eer^  ndrantage  he  is  intitled  to  by  law ! 

Jt  in  to  be  considered,  how  he  is  in  custody. 

After  eon? iction,  if  he  had  been  present  io 
epurtv  heviigbt  have  been  cofnmitt/ad:  if  not 
present,  he  might  hate  been  taken  by  a  C^^ 
pias. 

It  is,  indeed,  in  the  discretion  of  the  Court,  to 
bail  a  person  so  circumstaoced. 

But  discretion,  when  applied  to  a  court  of 

^*ostice,  %iieatt9  sound  discretion  guided  by  law, 
ft  must  be  governed  by  rule,  not  by  humour: 
It  must  not  be  arbitrary,  Tsgoe,  and  fanciful ; 
bat  legal  and  regular. 

This  defendant  was  not  present,  when  con- 
Victed.  He  afterwards  withdrew  from  justice, 
and  was  outlawed :  and  a  Capias  Utiagatum 
has  now  issued ;  and  he  is  in  custody  upon  it. 
If  a  person  cooTicted  be  taken  upon  a  Capias 
l^ro  fine,  he  is  liable  to  be  committed,  unless 
the  prosecutor  consents  to  his  being  bailed.' 
Tbie  in  the  common  coarse  of  proceeding: 
though  it  is  usual  to  admit  to  bail,  upon- the 
prosecator's  consenting  1o  it.  |n  the  case  of 
the  jonroeymen  Tavlors,  and  again  in  that  of 
the  vVeavers,  the  defendants  were  by  consent 
bailedyrand  by  consent  were  not  to  appear  till 
called  upon,  Bot  I  do  not  remeinber  anj^  case 
where  such  a  person  has  been  bailed  witboat 
consent.  When  a  person  so  oporicted  is  oom<- 
tnitted,  saoh  commitment  shall  be  taken  into 
oooaideratioo  by  the  Court  when  they  come  to 
pronounce  their  sentence  uiion  him,  and  shaU 
go  us  part  of  his  punisha»ent. 

Here,  the  defendant  is  in  e uatody  under  ibe 
oonvictioo;  for,  he  is  in  custody  upon  the 
Capsae  UtUgaUim,  which  issued  upon  his  coor 
rictioo, 

Nov,  whatever  doubts  there  nuiy  be  abon^ 
what  is  within  the  act  of  parliament  of  the  4 
end  5  W.  and  M.  c.  18,  it  is  most  certain  that 
a  person  con? icted  of  a  misdemeaiiour  »  not 
within  it;  because  his  case  is  not  a  bailable 
case.  Nothing  thprefore  can  be  clearer,  than 
that  such  a  person  is  not  within  an  act  of  par- 
liament that  relates  only  to  bailable  CttS.es. 
This  act  relates  to  cases  where  ne  special  bail 
ia  required,  and  to  cases  where  special  bail 
10  required:  (vide  i  S)  and  the  sheriff  Im  di- 
rected what  to  do  in  either  case.  Where  the 
case  is  bailable,  the  defendaot  is  to  be  dis- 
charged upon  the  security-bo»d.  But  even  in 
«ivil  nctiona,  he  oouid  not, be  buled,  where  he 
VOLi.  JCIX. 


ffM  not  bailable:  he  is  only  to  be  put  into  the 
same  condition  as  if  he  had  oot  been  outlawed 
at  aU.  If  the  outlawry  was  after  judgment  ii| 
debt,  or  any  other  ci?il  action,  aod  the  defend- 
ant wu  not  bailable  before  the  outlawry,  the 
act  did  net  make  such  defendant  bailable,  who 
wu  not  so  before  the  outlawry.  I  am  clear» 
that  thia  ease  is  not  within  the  act. 

Mr.  Joalice  Yate$  waa  alae  clear  in  the  sanM 
opinion.  Itiasaid,  *  that  misdemeanours  of  all 
kmds  are  within  the  words  of  this  eel,  as  well 
as  within  the  scope  and  meaning  of  it'  Bui 
miademeanonra  are  here  (vide  §  2«)  oonnected 
with  debta  and  treapaanes ;  which  are  deacripf 
tiona  ef  civil  actions :  and  so  may  the  word 
*  raisdeaoeanonr'  be.  This  aoi  night,  in  the 
geneml  words  of  the  pieamb&e,  have  a  view  to 
actions  of  conapiracy,  doneit,  or  popular  aetioni 
upon  penal  statolos ;  (on  winch  an  outlawry 
was  given  bv  21  in.  1,  o.  4.)  And  taking  tM 
whole  of  the  act  together,  then  can  be  no 
donlit  about  it:  for,  it  must  be  construed  of 
those  cases  where  the  dans^  of  the  act  aie 
practicable;  which,  m  the  preaent  case,  they 
are  not.  A  conviction  in  a  criminal  case  caw- 
not  be  within  this  act.  The  sheriff  is  directed 
by  it,  <  to  take  security  of  the  pemoo  outlawed, 
ia  the  nenalty  of  doable  the  svm  for  wkiei 
special  nail  is  re(|uired.'  But  the  sheriff  can^ 
not  take  bail  of  a  person  after  his  being  coa^ 
victed  of  a  crime.  The  aheriff  eannot  form  hii 
own  idea  of  the  offence,  opoeltlea  sum  wherein 
he  should  take  the  bail  of  such  a  person :  ner 
can  h^  require  bail  in  double  the  fine,  or  any 
thing  more  than  what  the  fineshaH  be  fixed  a^ 
which  is  uncertain  and  ftiture.  The  eonclud- 
ing  worda  of  the  security- bond,  *  and  to  do 
and  perform  such  thfags  as  shall  be  required 
by  the  said  court,'  m^an  petting  in  bail  to  n 
new  action,  pleading  within  a  lianted  tim#, 
putting  the  plaintiff  in  the  same  oendilioo,  and 
sueh  like  matters.  And  it  shoaM  be  con- 
sidered, bow  the  law  steed  in  civil  eases,  before 
this  act  of  parliament ;  and  that  no  bail  could 
then  be  taken  on  a  Capias  Utiagatum.  Vide 
13  Car.  «,  Stat.  2,  c.  «,  |  4. 

What  I  have  been  saying,  nay  throw  same 
light  upon  this  act  of  parliament.  But  I  con- 
fine m^  opinkin  to  its  being  an  outlawry  aAcr 
conviction  in  a  criminal  case :  which  cannot 
be  a  ease  witfifn  this  act  of  parliament. 

If  a  defendant  ia  taken  upon  a  Capias  pro  fine 
(or  pro  redemptione^)  it  is  an  execution ;  and 
no  sberi^'can  take  bail  of  him :  it  is  a  favour,  If 
the  Court  does  it.  By  5  E.  d,  c.  }<,  no  pardon 
for  an  outlawry  shall  be  granted.  tiH  the  chad- 
cellor  is  certified  that  the  idaintiff  is  satisfied  of 
his  damages.  In  a  criminal  case,'  if  the  party 
be  convicted,  and  a  Capias  ad  satisibcienduin 
issues,  and  he  is  uken  upon  it,  be  is  in  execu- 
tion, to  make  satisfaction  ;  and  the  sheriff  cin 
never  foretel,  before  the  Court  have  given  the 
final  judffnient,  what  that  aatisfactlon  is  to  be, 
on  which  he  should  admit  the  defendant  to 
bail*  on  the  Caftias  Utiagatum :  he  has  nothing 
to  direct  himself  by.    No  daose  of  this  act  c^n 
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be  put  in  execution,  on  an  outlawry  npon  a  con- 
▼iction  in  a  criuinal  case.  Therefore  1  am  of 
opinion,  that  the  present  case  is  not  within  it. 

Mr.  Justice  Atton.  I  am  .of  the  same  opi- 
nion. I  think  this  act  of  parliament  relates 
^\y  to  civil  actions:  this  is  evidently  the  true 
spirit  of  it.  It  cannot  be  imagined,  that  the  act 
can  mean  to  allow  of  a  defendant's  appearing 
by  aitomey,  in  cases  where  the  defendant  is 
obliged  to  appear  personally,  and  cannot  ap- 
pear by  attorney  at  all :  neither  can  it  extend 
to  taking  bail  in  eases  not  bailable.  But  surely 
it  cannot  extend  to  oases  of  criminal  misde- 
meanours, after  conviction ;  because  in  such 
cases,  a  defendant  is  not  entitled  to  be  bailed 
at  all.  Outlawries  after  conviction  are  very 
different  from  the  case  of  outlawries  for  non- 
appearance upon  mesne  process.  After  con- 
viction, there  is  no  case  where  it  has  been 
iidden  that  the  defendant  has  a  right  to  be  ad- 
mitted to  bail.  In  an  outlawry  after  convic- 
tion for  misdemeanour,  no  sheriff  couM  lake 
-bail ;  and  consequently  this  act  could  not  have 
»ny  soch  case  in  vieW|  or  be  meant  to  extend 
ioit 

,    Mr.  Justice  TTs/^.    It  is  dear  that  the  de- 
fendant has  no  right  to  demand  being  admitted 
io  bail    This  is  an  outlawry  after  conviction. 
Jf  it  should  be  gsanted  tba  lie  is  intitled  to  be 
.tetled  upon  the  outlawry,  yet  as  he  stands 
convicted  of  the  crime,  he  must  be  committed 
tinon  the  conviction.    This  statute  is  indeed  as 
obscure  a  one  as  anjr  in  the  statute-book:  it  is 
difficult  to  ascertain  its  true  meaning.    There- 
fore I  do  not  chuse  to  give  any  direct  opinion 
about  its  extent ;  unless  it  should  become  ab- 
solutely necessary  for  me  to  do  so.    As  the 
present  case  arises  upon  an  outlawry  after  con- 
Tiction,  it  is  clearly  not  a  case  witnin  this  act 
of  parliament,     tn  treason  and  felony,  out- 
lawries were  convictions  of  the  fact :  and  there- 
.fore  they  are  particularly  excepted  out  of  this 
act.    But  outlawries  ita  cases  of  misdemeanour 
are  not  Gon?ictH>Ds  of  the  fact :  yet  after  actual 
conviction  of  a  misdemeanour,  the  defendant 
.is  not  entitled  to  bail ;  whether  he  be  or  be  not 
outiawed.    Even  in  a  civil  action,  a  person 
•  outlawed  after  judgment   could   not  have  a 
paidon,  till  payment  of  the  debt.    In  ihe  pre- 
sent caHi  it  would  be  merely  nugatory,  to  dis- 
>  charge  the  defiendant  upon  giving  bail  to  pro- 
secute his  writ  of  error  upon  the  outlawry, 
when  we  must  immediately  commit  him  upon 
.  the  eonvicUon.    How  can  the  sheriff  know,  at 
the  time  of  the  defendant's  being  taken  upon 
Ihe  Capias  Utiagatum,  whether  the  Court  will 
at  all  admit  of  special  bail,  or  not?  Or  if  they 
■bould,  how  shall  the  sheriff  know  in  what  sum 
It  shall  be?  Or,  if  be  should  be  fined,  what 
.  will  be  the  amount  of  his  fine?  Clearly,  an 
■  outJawrv  after  conviction  of  a  misdemeanour  is 
not  within  this  act;   whatever  else  may  be 
within  it. 

The  Court  having  thus  declared  thenr  unani- 
opinioo,  '  that  Mr»  Wilkes,  under  his 


present  circumstances  of  standing  convicted  of 
a  criminal  misdemeanour,  had  no  right  to  de- 
mand being  admitted  to  bail,  under  Siis  act  of 
pariiament ;' 

His  counsel  moved  that  he  might  be  bailed, 
upon  the  foot  of  the  general  discretion  wbich 
the  Court  would  exercise,  of  bailing  or  com- 
mitting a  person  convicted  of  a  misdemeaooiir, 
according  to  the  particular  drcumsfances  of 
his  case :  which  they  alledged  to  be  suffident, 
in  this  gentleman's  case,  to  induce  the  Cooit  to 

Eermithim  to  remain  at  large,  under  proper 
ail.  Public  justice  was  not  intended,  tbej 
said,  nor  at  all  likel  v  to  be  evaded.  Be  bad 
always  been  amenable  to  justice :  he  now  son 
rendered  voluntarily.  Indeed,  little  eire  bid 
ever  been  taken  to  apprehend  him.  Be  al- 
ways appeared  publicly  upon  the  hoatingi, 
both  in  London  and  Middlesex ;  and  be  » 
member  of  parliament  for  the  latter  county. 

Lord  Jfanj/ie/i.— I  have  said,  « that  I  knew 
no  case  where  a  person  convicted  of  a  misde- 
meanour has  been  adaaitled  to  bail  without  coo- 
sent  of  the  prosecutor.*  If  anv  gendemaa 
knows  any  such  case,  I  should  be  glad  to  be 
informed  of  it :  I  know  of  none.  We  cannot 
therefore  do  it,  if  the  attorney-general  does  oot 
consent  For,  we  must  act  alike  in  all  caiei 
of  like  nature :  and  what  we  do  now,  ongbt  to 
be  agreeable  to  former  precedents,  and  wul  be- 
come a  precedent  in  ratare  cases  of  a  like 
kind. 

The  Court  declining  to  bail  him  witboot  the 
'consent  of  the  Attorney  General  as  prosecotiog 
for  the  crown,  he  was  committed  to  the  Mar- 
shal. 

His  counsel  then  moved  for  a  rule  ^bring 
him  up  to-morrow,  to  assign  errors.  Wbica 
was  granted. 

There  were  two  rules.  The  former  wi« 
this.  '<  The  defendant  being  brought  here 
into  court,  in  custody  of  the  sheriff  of  ihi 
county  of  Middlesex,  by  virtue  of  a  writ  of 
Capias  Utiagatum ;  it  is  ordered,  upon  the  iw- 
tion  of  Mr.  Attorney  General,  that  the  said  tt- 
fendant  be  now  committed  to  the  cu^ody  of 
the  Marshal  of  the  Marshalsea  of  this  oottrt, 
to  be  by  him  kept  in  safe  custody  until  be  pbaU 
be  from  thence  discharged  by  due  cooraeof 
law.  And  the  said  defendant  now  here  la 
court  producing  a  Writ  of  Error,  and  prayiof 
oyer  of  the  Record,  it  ia  ordered  by  thi|i  Coori, 
that  the  said  Writ  of  Errot  be  allowed.  Oa 
the  motion  of  Mr.  Attorney-General." 

The  other  rule,  «•  that  the  Marshal  or  bii 
deputy  bring  the  defendant  up  to-morrow,  to 
assign  errors,"  was  a  distinct  role ;  ■odwii 
taken  up  on  the  motion  of  one  of  tbs  defeao- 
ant's  counsel. 

On  Wednesday  the  4th  of  May,  irfiMi 
week  after  the  Mai  mentioned  rule),  ^^^^ 
ant  having  aaaigned  errors  upon  the  record  m 
the  outlawry,  and  the  crown  having  j^"^ 
error  j    (all  wbiob  was,  by  ooosent  on  w« 
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nilef,  privfttelj  traoiaded  between  the  agents, 
'without  aotoally  bringiog  Mr.  Wilkee  ioto 
court  f) 

Mr.  Otrenport  moved  to  make  the  joinder 
in  ecror  a  Concilium :  and  Saturday  next  was 
agreed  upon  as  the  day  on  which  it  was  to  be 
aigued. 

Aocordinglj,  on  Saturday  the  7th  of  May, 
1768,  it  was  argued  by  seijeant  Glynn  on  the 
part  of  the  detendaoC  and  Mr.  Thurlow  on 
the  part  of  the  crown.  It  was  very  well 
argued  on  both  sides :  but  it  would  draw  this 
.report  out  into  an  insufferable  length,  if  the 
particulars  of  it  should  be  here  inserted. 

The  great  and  capital  error  that  the  Seirjeant 
insisted  upon,  was  the  insufficiency  of  the  re- 
turn in  not  shewing  that  the  dmndant  had 
been  fire  times  exacted  from  county«court  to 
coonty-oourt,  till  he  was  outlawed,  as  the 
Jaw  directs,  and  the  writ  requires.  He  ar- 
gued that  this  pught  to  appear  certainly 
and  precisely  updn  the  sheriff's  return ;  that 
outlawries  are  odious ;  and  that  the  Court  will 
intend  nothing  in  support  of  so  cruel  a  pro- 
ceeding, but,  on  the  contrary,  listen  to  the  least 
objection  of  error  in  it.  And  here  the  first  ex- 
action does  not  appear  to  have  been  made  in  the 
county  of  Middlesex ;  nor  any  of  the  sub- 
sequent ones,  which  are  said  to  have  been  at 
the  same  place  with  the  Brst.  The  words, 
'  near  Holborn,  in  the  county  of  Middlesex ;' 
do  not  import  its  beioff  in  the  county.  Besides, 
the  time  and  place  of  the  second,  third,  fourth 
and  fifth  exactions  ought  to  have  been  parti- 
cularly specified  and  described  ;  and  not  by  re- 
ference only  to  the  first.  Moreover,  the  she- 
riff ought  to  have  stated  the  proclamations  ex- 
plicitly and  particularly,  and  the  particular 
manner  and  circumstances  of  them.  He  also 
made  a  question,  *  Whether  an  outlawry  lies 
upon  an  information  ?'  And  he  concluded  with 
ao  objection  to  the  informatioo,  as  not  being 
properly  exhibited  ;  being  exhibited  by  his 
majesty's  solicitor-general,  without  taking  any 
notice  of  the  vacancy  of  the  office  of  attorney- 
general  :  whereas  the  attorney  general  is  the 
known  and  proper  officer  of  the  crown  for  this 
purpose;  and  the  solicitor-general  has  no  such 
right. 

He  cited  a  great  number  of  cases  and  pre- 
dentSy  in  support  of  his  objections. 

Mr.  T%urlow  defended  the  regularity  of  the 
whole  proceeding,  by  reason,  argument,  and 
practice:  and  he  also  cited  a  great  numbetr  of 
cases  and  precedents,  to  support  his  arguments 
and  allegations. 

To  which  Mr.  Serjeant  Olynn  having  re« 
plied ;  and  the  counsel  for  the  defendant  hav- 
ing declared,  '  that  they  did  not  desire  a  second 
argument;* 

The  Court  said,  that  the  very  great  number 
and  variety  of  authorities  and  precedents  that 
iiad  been  produced  and  very  ably  urfl^ed  on  both 
ttdes,  deserved  and  would  require  their  mature 


consideration ;  and  directed  copies  of  the  ror 
cords  cited  on  both  sitles  to  be  laid  before  them  ; 
or  at  least  one  copy  of  each  record,  which  they 
would  deliver  over  from  one  to  another. 

On  Saturday  the  14th  of  May,  1768,  (a 
after  the  before* mentioned  ari^uroent,) 
after  lord  Mansfield  and  Mr.  Justice  Yates  were 
gone, 

Mr.  Davenport  moved  for  a  rule  to  bring  the 
defendant  up  on  Monday,  in  order  to  be  bail- 
ed: but  he  had  no  affidavit  of  any  particular 
circumstances  to  induce  the  Court  to  grant  sudi 
a  rule. 

Mr.  Justice  Aiton  did  not  see,  he  said,  how 
the  Court  could  bail  him,  without  any  particu- 
lar drcomstanees  being  laid  before  them,  when 
they  had  already  and  so  lately  determined, 
after  a  full  hearing  of  counsel  on  both  sides, 
*  that  he  was  in  execution  upon  the  outlawry 
after  conviction  of  misilemeanors,  and  was  not 
admissable  to  bail.'  He  wouM  not  therefore, 
after  two  of  the  fonr  judgea  were  gone  away, 
make  such  a  rule  as  was  prayed :  but  Mr. 
Davenport  might  move  it  a^n,  if  he  pleased, 
en  Monday  momiog  at  the  sitting  of  the  Court ; 
and  that  would  allow  time  enough  for  the  de- 
fendant's being  brought  up  the  same'day,  to  be 
bailed,  if  the  Court  shouki  think  it  a  reason- 
able motion. 

Mr.  Justice  WilUs  was  of  the  same  senti- 
ments  with  Mr.  Justice  Aston ;  and  agreed  to 
Mr.  Davenport's  having  leave  to  move  it  at 
the  sitting  of  the  Court  on  Monday. 

Upon  Monday  the  16th  of  May  1768,  the 
Court  being  then  full, 

Mr.  Davenport  accordingly  renewed  his 
motion.  He  could  only  urge,  that  there  were 
but  two  grounds  of  imprisonment:  one,  for  se- 
curity; the  other,  for  punishment.  The 
former  failed  in  the  present  case ;  because  Mr. 
Wilkes  had  always  [qu.  already]  voluntarily 
surrendered :  the  latter  failed,  because  it  was 
premature ;  for«  the  case  was  not  yet  ripe  for 
judgment  upon  the  conviction ;  and  the  validity 
of  the  outlawry  was  at  present  doubtful. 

Mr.  Davenport,  upon  being  asked  by  lord 
Mansfield,  «  Whether  he  had  given  notice  to 
the  Attorney  General  of  this  motion,'  owned 
that  he  had  not. 

Lord*Jlfan{^i.  However,  it  cannot  prevail ; 
because  the  defendant  is  in  custody  after  con- 
viction: which  is  a  custody  in  execution.  It 
is  not  a  custody  for  security  only  ;  but  goes  ia 
part  of  the  punishment,  and  will  be  taken  into 
consideration,  upon  the  final  judgment :  and  so 
we  told  you  b^HTore.  It  was  so  in  Lookup's 
case,  anil  in  the  case  of  a  Welch  clergyman. 

A  defendant  in  execution  upon  an  outlawry 
after  conviction  of  a  misdemeanor,  io  crown 
prosecutions^  cannot  be  admitted  to  bail  with- 
out the  consent  of  the  attorney -i^eneral. 

If  the  Court  had  been  of  opinion,  upon  the 
last  argtunent,  to  reverse  the  outlawry,  yet  the 


l9cTetidaot  ntnt  ffatle  coiitino6d  io  toAttioy  ttptub 
the  cooTictioD. 

Eitors  upon  ooflawries  have  ilieMmti  lieen 
•olemnly  arg^^d.  This  (vrii  of  eitor  haii  beeti 
frulemn^  and  eteecriiqifly  well  aligned:  and 
4lit  matler  deserves  to  be  eerioualy  ooDsidered. 
^bot  if  determmed  upon  aolenui  ara;omeDt 
establishes  the  law,  and  makes  a  precedent  for 
future  cases :  which  is  not  the  case  of  Questions 
^gfrced  bv  consent  of  parties,  or  ineTer  ntigtfted. 
This  will  be  a  precedent. 

The  Cotirt,  jn  fi/tl  cases  (liritfidnt  regiardito^ 
Vho  is  the  particular  defendant),  letois  to  the 
reversal  of  outlawries ;  because  the  pttnish'  \ 
•Bient'df  the  outlawry  is  often  greater  !lhan  the  < 
^nishment  of  the  offence  itself.    Here,  the , 
idefemiant  had  il»  merit  of  coming  in  vq|uDi- 1 
^larily ;  not  being  brought  in  by  process  and  in  { 
^  custody.    But  the  Court  cannot  make  er«  ; 
«<ora;  nor  reverse  for  erjrors  which  do  not  exist, , 
m  which  they  cannot  see :  they  aaust  be  satis- ! 
fiedf  that  there  are  errors.    If  the  Court  bad  | 
oeen  Mtisfied  ou  any  one  error  'aasigneJ)»  tbc^ , 
.viMiuld  have  reversed  the  outlawry  fur  that  error. 
,IVe  did»  several  ol'  us,   when  we  oame  into 
,«ourt,  seem  <o  think  that  the  want  of  ,procla-  '> 
JDatioas  was  a  flaw :   but  my  brother  Yatea 
•^lonbted  <  Whether  .pvoclamationa  Were  at  all 
.*  aeoesaary  in  such  a  proeee<iing  as  ^this/    i 
wish  that  the  precedents  and  acts  ^rparliament 
may  be  looked  into,  to  see  *  whether  process  of 
•^witlawiy  will  lis  anon  inforaoation  for'faais-, 
«  demeanors ;'  as  weft  as  to  see,  *  Whether  pro-  • 
^•clamatioos  are  nebenary  or  not,  upmi  pM- 1 

*  cess  of  otttkwry  af^  convietionibr  misde-^ 
^-meanors.'  I  desire  that  the  counsel  will  ap- 
^lythemselves  to  search  into  this  point,  '\^he- 

*  tber  process  of  outlawry  will  at  all  lie  upon 
^informations  for   misdeoMmirs.*     And,    as 

^ttieny  precedents  have  been  already  cited  "and 
lirodnoed,  1  desire  also  that  the  preesftlents 

'way  be  left  with  us,  for  our  perusal  and  ooilsi- 

deratieii. 

Mr.  Just.  Yai^,  1  shouni  hare  thought 
nhat  what  wassaid  by  the  Court  upon  the  (braier 
*«t^umettt,  would  have  been  sufficient  to  ha¥e 

spared  the  present  motion.  Tlie  matter  was 
'th*u  lalgelyand  ttery  well  argued;  and  the 
.Court  Apbined  their  sentiments  very  fuHv  at 

ttiat  time:  their  opinion  was,  *  that  the  defen- 

*  dant  being  in  execution,  he-)60Uld  not  befhaH-' 

*  ed,  without  consent  of  the  Attorney-General 

*  on  the  part  of  the  crown.'  To  bail  him  Upon 
the  mere  assignment  of  errors,  would  he  pte- 

Judging  upon  the  errors:  it  would  pte- sup- 
pose '  that  they  were  fatal.'  He  is  at  pre- 
sent in  execution ;  and  cannot  he  taken  out  of 
execJuticto,  without  consent  of 'the  Attorn^y- 

'  General  on  b^halfof  the  crown. 

But  since  this  matter  is  again  brought  vpon 

*the  tapis,  it  gives  roe  an  opportunity  of  sug- 
gesting my  own  doubts.  If  protlamations  are 
Necessary,  I  should  think  this  retofn  to  te 
clearly  bad :  but  if  proclarUations  are  not  ne- 
cessary, it  is  then  immaterial  When,  Or  Where* 

'  Or  how  th^y  were  made,    A^  to  what!  Illn  tttu 
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"vsni  muw%  Tiie  vspiwsion,  n  wy  vdotit* 
*  (M>un,>  net  heing  #slfrrttinMe,  hecane  h 
might  be  aheriff  of  two  countie8---thcreai«liPS 
aaUiorities  which  either  were  not  maniiomi  tt 
the  bar,  or  at  least  were  not  fully  statsL  Ooa 
of  them  is  1  ^oatris,  108,  where  an  outlawiy 
was  reversed,  for  that  the  proclamalioDS  were 
returned  to  l»e  *  ad  comitatum  meum  tent,  ipod^ 
HiM^  a  plaee  «in  eomp.  prtedfet.;'  ani  not 
Haid,  *  pro  cumitatii  2  ■)r,'aMiBiitiyilife4vnir 
hiid  two  or  tliree  connties,  ami  vriM  brtd  ite 
cofirt  tn  y^ne  comity  for  amolh^.  The  eAcr  <ff 
Afese^ettsea  is  In  ^  fall's  fliepolts,  S%.  IMnt 
AJder's  caSe  ;  who  w«s  ^Haw^  fer  tnvrABrs 
and  it  Ivas  moved  flbrl!rror,^A  ffaeiAMiifie- 
'ttfrne^,  '  ad  ^ttiiuitoin  'Rieulu  litoHRn  vpu  D. 
**  ni  fe  ttotinty  dfe  tvoi  nltfiiMitfliMl  $  and  wl 
itOt  aay,  '*  Com9iat.  meum  f9tfr^anAriie  tea* 
^'tUm,'  See.*  And  Ihis'wifs  4ioMeb  lolie  emr, 
hy  tli/fe  Gocnft ;  «ecord'lo|r  to^  ease  in  6  B.4, 
wh^re  it  isfettttved,^  nd  com.-iitnteumfioaKrtett 
^'tentom.'  )lbd  therelbve  it  was  hoMen  erfs- 
'heous:  for,  diM  mav  he  sheriff  of  tSurreyurf 
Susscfx,  Aid  'also  df  AnntinjgfaofMiiire  and'OHS- 
bvjdg^bire.  ^tlt  this  is  tiot  possible  in  dn 
ease  ofthe  aheriff  of  fifiddle^«x.  The^heriA 
of  London  hafebetm  imm^emorhAly  theiiberiir 
of  MiddteS^ :  HbeiH^fonebe  could  not  bsftetiro 
counties.  Btft  1  nhouM  afw^ys  indme  to  ft- 
Vuor  errors  "asaigneil  in  oiitlawry ;  hecaMeit 
Is  more  just  and  right,  that  jm^etftubooin 
begtven'upon  the  conviction  for  the  ofisoee. 
Therefore,  rary  doubt  bein^  against  the  errnl 
assigned,  1  should  he'uuwilling  that  more  re- 
gard should 'be  paid  to  it,  than  it  dball  appear 
stri6tly'toUesenre:  and  I  wouM'not  bavepre- 
l^dSecl  it,  If  1  bad  not  thought  it  tnoumbentspoa 
*meto  communinate  it,  since  it  has  ooenrted  to 
me,  ttnd -seems  to  me  to  faarv  more  wei^t  dna 
perhaps  it  ml^t  appear  to  others  to' have. 

Bdtm^toiSs  doubtis'a  very  material  ose- 
« Whether  the  6ffenee  chaqgped  m  the  ioferiM- 
'  mation  is  such  a  crimeas'will  warradtao  oc(* 
"lawry.** 

The  18  fid.  3,  stat.  J,  c.  %  has  nej^tive 

•  "'Whether  the  common  hrw  gives  pros* 
of  outlawry  agaiutt  crimes,  bemg  merely  esa- 
'stra^tivehreaehesof  the'|Mee,  was  qoensoal 
in  a  late  case  before  the  King's-bencb  eo  a  liM. 
But  the  Chief  Jtistice,  iudelhrering*lbe>Odar^ 
judgment,  spdiee  -at  Hirge  to  prove,  ^tM  «i<9 
process  Ues  against  4»imes  universally.  Mr. 
Wilkes's  case,  4  Burrow,  ^ge  25S7.  How- 
ever, the  reasohing,  on  which  this  opiniootf 
grounded,  stands  opposed  by  a 'former  jadf- 
ment  Of  the  Common  Pleas  on  a  prior  case  re- 
lative to  the  same  gentleman.  S  'Wils.  '1*51. 
But  it  was  adopted  hy  both  Haases  of  PiHit- 
ment,  when,  m  his  case,  tlmy  '^®'*^f .^ 
privilege  of  parliament  doth  not  extend  lo  liwb. 
See  Annual  Reg.  for  1764.  The  aggaawg 
for  the  contrary  opinion  are  forcibly  expresfcd 
•  in  a  protest  by  some  of  the  Lords,  vfrho  were 
against  making  such  a  resoltttion.  Joara.  !>•■[• 
Proc.  39th  N«T.  17«5/»  liaig;©D?Iit.t*» 
'b;'N<ite(l).      . 
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iMfss  id  if 9  oi  iw  [trmtad  c^Imb  w  tbc  flto* 
Mies;  flMM!Vliftn8«d««ltft%tM«<lheBHiw 
liameDt-RolT.  (Vid.  also  stat  «,  ••  •.)  M 
tMRiiiMtt-l«fr,  outhmvy  lits  mnlh  for  tr«Moo 
Md  1«losy,  is  1  vpartlMDd.  tHitMlm  Hie 
OfNHrt  mil  ief^ad  or  iMtiiog  «Im  •rfWMoli 
« tlM  tar,  10  aanrt  UMir  ia^^  is  tbii  doobt 

Mr.  Joft  Atian,  The  opinion  of  Hho  wmAA 
mglitwit «!»  ^eifh  «t  cH  witli  ibt  Cowi  in 
^rmiiif  th«ir  opinion  «fwn  tlie  «nli4itt  of  the 
errors  0tmmei  upon  1M  ootlawry.  If  «ii««lleC 
<ttWio  objeotion  bed  dearfy  aiipoend,  the 
OMHt  WMM  have  iDnmediately  gfvreR  their  opi- 
•Mion,  vponthe  ftrst^rffoaent.  I  mm  not  ia- 
IMM,  nyoeir,  that  Ihe  anoor  objeotioM  bad 
«dfieieirt'fovoe<in  them:  «id  aa4o  the  greater 
««ee,  Ihe^eoiiMel'Jbrlbe  defendant  ooetacd  to 


«e  to  be  loo  eao^ine  and  toe  oioch  attached 
-lo  their  o«i<n  opiniona,  when  ebey  declined  the 
eiflbr^f  afmtber  afguaiiont,  when  the  Conrt 
-widied  'to  be  further  inforoMd  kj  -hearfnn^  it 
«f^ed  a|piin.  Bnt  this  donbl  which  nay  lord 
has  •ncBtioeod,  *  Whether  iirocen  of  ontlavf ry 
•will  lie  ^nrthe'crioMS  ohaijeed  ip  these  infor- 
inalioos,' iB«  imy  aMteriarone,  andooffhtto 
:be  well  eonsidered.  It  may  be  neoearary  <to' 
(look  hito  'Bracton  and  other  hooka ;  and  'the 
•ilatiiloa^ef  184^.  3,  it.  1,  0.1,  and  si.  9,  c.  6, 
and  1  Ed.  1,  c.  90,  and  a  case  in  the  Year  book 
of  W  «l.<6,  'f.^e,  fil.^,  *  that  process  of  <iut. 
*«  iMrry  did  net  lie;  'be«aase<the«elion  was^not 
'*»V&T  a  tort  eiipposed  to  'be  done  vi  4t  armis.\ 
'It  may  be  a  doubt,  *  Whether  proesss  of  oot- 
'*  lamrf  'lienonidformations  of  this  krad,  'ibr' 
**  offmees  #hieb though  eKpNOsed  to  be  done, 
*>vt'C<«nm«,  aie  not  really  done  with  eotoil 
'•»foroe.»  The  1«  Bd.  8,  stat.  1,  c.  5,  says, 
'•  that  no  exigent  sball^go,  where  a  nMn  isin- 
'  dieted  of  traspass,  if  it  be  not  against  the 
'peace,  or  of  things  contained  in  18B.  0,^t.l;* 
«A«Mi  though' the  words,  •  nemy  desautres,'  are 
'tMt  toberoood  in  the  FBrltament'RoU,«yetthey 
•«reiii«ereral  manuscript  copies.  These  things 
lienerre  to  be  maturely  considered. 

It  is  proper  also  to  inquire  into  the  practice 
-«id  prmdents ;  and  to^  see  whether  they  have 
^^een  nnifbrm  and  eooeouiitant  Trespasses  in 
'Meks'soay  be -^effectnatly  done,  without  aotual 
'force. 


Th^Conrl  wfll  notkeep'back  theiropinion, 
-wMmoI  hariug^suflMent  gn»und  for  doubting, 
'and  a  neeeasity  of'talcittg  time  to  satisfy  their 
-^dotfhls :  eu'the  otiier  -hand,  they  will  net^five 
'ikcir  ^eplttiens  'eTer<*hastily  and  prematmiely, 
'mereK'tO'gralify^lfaefhlMieurs'er  passions  of 
'inBrtnd. 

'flr.^luMtee>IIWireflviean«ditbat  tbe/defeo- 
-f'dttfiewaenotfiMlilable;  heiagwtxeeuiioo  upon 
•tfaeeeilawry  ttfter  eoafietiap.  <He  Ihought, 
with  Mr.  JttStioe  Aslon/that  »the  'defeaNlan^s 
counsel  were  in  the  wrong  #hen  they  declined 
a  second  argument, 'wbi^^  might 'hare  girea 
the  Ckmtt  firtther-lfghl.  'Heespressed'his  in- 
■letiMtion  tewards-the  fCf  usal  et  0Btkmnes,ea 
accottBl  of  Ihe  severity  of  ihe^jiAlgmeal  vpoif 


I,  ishMh  eao«MMies  smmW  lahi^  would 
be  the  pnnishmfnl  upon  Ihe  flauvictiun  iiaelf. 

For  the  reasons  above  particularized,  Mr* 
Davenport  took  nothing  by  thiy  motion. 

On  Wednesday  the  8th  of  June  ir68,  (being 
the  sixth  day  of  Trinity  term,  8  0. 3.)  Mf . 
Attorney-General  an^  other  counsel  ior  the 
ctown  were  further  heard.  But  Ihe  counsel 
for  the  defendant  rested  their  case  upon  the 
former  argumeirt. 

Lord  Mfmtfiebi^x^nmtd  biaMelf  to  the  fok* 
kiwingeilKt: 

Oreat  pains  have  been  taken,  «nd  gnm^ 
ieanbes  nave  been  made,  sinoethe  last  aiyn^ 
Bsenl;  not  only  (aslaee  now)  by  Mi*.  Attorney. 
General  and  theae  he  has  employed,  but  b; 
some  of  us;  Isay,  *  same  of  us;'  becBuae' 
cannot,  xrilh  troth,  assume  the  merit  to  m^p'^ 
self:  the  hiad  of  other  buaineM  which  lay  upsa 
me,  made  it  imposaUe.  B«l  from  the  able 
assistance  of  those  who  hMO  I4md  th^  ttoublft 
to  make  searches  and  to  «ottecl  itaaleriab,  I 
Ihiak  I  am  now  thoroughly  maslsr  of  a  sutjast 
which  I  am  not  at  all  aahauMdto  say  I  knaxr 
^ery  little  of  before :  and  i  neser  give  a  audi- 
oiai  opinion  upon  any  poinl,  until  I  tUnk  I  am 
maater  of  ereiy  material  argmnent  and  au^^ 
thortly  relalftse  Is  it.  It  Is  not  only  a  juslioe 
doe  to  the  crown  mid  Ihe  parly,  in  w»v  >maL- 
minal  cause  where  doubts  arise,  towaigfruidi 
the  grounds  and  reasons  of  the  judgasent ;  bit 
it  is  of'greal  toasaiiaence,  to  explain  them  milk 
aeoumeydind  ptaeisian,  in  open  oouel;  iespa^ 
cially  .ifihe  queslioos  be  of  a  genewltsndi'ny, 
•ml  upon  .topics  never  beCsre  fnUy  < 


"i 


and.settled ;  ithat  tlie  eriminsi  rlaw  of  theiaxd 
may  be  certain  and  known. 

OuUawff'is  «  /rery  importanl  part  ef  ifaat 
law.    Yet  it  is  no  wonder,.thatithe  >lraaBa  axi 


method  of  proceeding  aie  ao  little  attendedto, 
and  80  little  nndemtood :  lor,  this  .is  fsrhafp 
Ihe  first  occasion  where  any  qasatiou.of  iaur, 
upon  a  .writ  of  vcnnar  to  leferae  ax  oqtUwryin 
a  crixiinal  aaae,  over  uxdeswent  «  asfioxB.iitir 
giUien. 

.Outlawry.m  civil  actions  is  eoxaideredxaix 
Iheroatare  ef  cwil  pmesss,  to  cempel  .an  «apk- 
pearaace  totthe  anil ;  or,  if  after  jodgxienl,  40 
proonre  satislaetwn.  The  forfeitnne,  tkaxgh 
oomioaHy  to  the  king,  yet  in  Irxlh  goea  to  tt# 
pbiatidr,  towards  payment  of  his  demand.  M 
the  outlaw  «ppears,  oaysall  the  ooals,  |mla.io 
.sufficient/ bail,  and  dses.aeery  Ihinfp  he  eao-to 
putthe  ^awliff  in  asgood  a  aonditien  lax  he 
•wecrid  have  keen  in  ooiginally  ;  or  lif,  .after 
jodgmenSAbe  osdiaw  fiays  the  debt  andaasts^ 
iheCoartiievesses  iheaothMvsyiipan'tiielian, 


without  any  writ  of  error.    The  form  of  Ike-ia- 
•«ssrsalalway«is,  *«iter  ikeensn  aarigaed^iid 


other  errors  apiiearing  upon  the  record : 
though  there  i!i,4n  truth,  naeirorat  all. 

*#light,in  erixNoal  cases,  is  itself  a  crime. 
If  an  umoeenlman  flieafec  treason  or  felony; 
ke^offfeito  all  his  goods  :axd  ohxttels.  Out- 
lawryi  in  a  capital  case,  is  as  a  oonvixtioate 
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the  crime:  and  manj  men  who  never  wen 
tried  have  been  executed  upon  the  outlam-y. 

In  miedemeanoura,  outlawry  is  generally  a 
more  serere  punishment  than  would  be  ioflicted 
for  the  crime  of  which  the  outlaw  stands  ac* 
cused  or  oonvieted.  It  is  a  forfeiture  of  bis 
goods  and  chattels,  and  all  the  profits  of  his 
real  estate ;  and  perpetual  imprisonment,  with 
many  incapacities.  If  it  is  erroneous,  it  can- 
not be  rerersed  without  a  writ  of  error. 

Till  the  third  of  queen  Anne,  a  vrrit  of  error 
in  any  criminal  case  was  held  to  be  merely 
^'gratia.  Lord-keeper  lays  it  down*,  '*  that 
a  vrrit  of  error  in  a  criminal  matter  was  ex 
gratia  regit^  in  all  cases ;"  and  aaidtf  «<  He 
had  a  collection  of  several  cases  out  of  the  old 
books  of  the  law,  that  were  given  him  by  lord 
chief  justice  Hales,  which  shew  that  writs  of 
error  in  criminal  cases  are  not  grantable  *  ex 
debito  jostitite,'  but  *  ex  gratia  regis:'  and  in 
such  a  case,  a  man  ought  to  make  application 
to  the  king;  and  be  wiU  then  refer  it  to  his 
counsel ;  and  if  they  certify  that  there  is  error, 
the  king  will  not  deny  a  writ  of  error."  It 
never  was  granted,  except  when  the  king, 
from  justice,  where  there  really  was  error,  or 
from  favour,  though  there  was  no  error,  was 
willing  the  outlawry  sbonld  be  reversed.  After 
a  writ  of  error  granted,  the  attorney-general 
never  made  any  opposition ;  because,  either  he 
liadeeitified  <  there  wsa error,*  and  then  he conid 
not  argue  against  his  own  certificate ;  or  the 

'  erown  meant  to  shew  favour,  and  then  he  had 
«rderi  « not  to  oppose.'  The  king,  who  alone 
was  ooncemcd  as  the  prosecutor,  and  who  had 
the  absolute  power  of  pardon,  being  willing 
that  the  outlawry  should  be  reversed,  this  conrt 
reversed  upon  very  slight  and  trivial  objections, 
which  cottld  not  have  prevailed,  if  any  opposi- 
tbn  bad  been  made,  or  if  the  precedent  had 
been  of  consequence.  The  form  of  reversal, 
<  for  the  errors  assigned  and  other  errors  ap- 
pearing upon  record,'  ddivered  the  Court 
from  the  necessity  of  specifymg  any ;  and 
they  might  think  themselves  well  warranted  to 
reverse,  upon  the  tadt  or  express  consent  of  the 
king,  where  he  alone  was  concerned  to  oppose ; 
though  there  really  was  no  error  at  all :  and, 
■sthelting  had  the  power  to  refuses  writof 
error,  the  precedent  was  of  no  consequence. 
But  in  the  Sd  of  queen  Anne,t  ten  of  the 

judges  were  of  opinion,  <  that  in  all  cases  under 
treason  and  fek>ny,  a  writ  of  error  was  not 
merely  ef  grsee  i  hut  ought  to  be  granted.' 
Prioe  and  Smith,  were  of  a  contrary  opinion, 
«•  that  a  writ  of  error  was  of  grace  only,  in  all 
erioainal  eases.'  The  ten  did  not  mean  « that 
it  was  a  writ  of  course;'  bat  that,  « where 
Ibero  was  probable  error,  it  ought  not  to  be 
denied.' 
It  cannot  issue  now,  withottt  a  flat  firom  the 

*  1  Vernon  170.    Crawie  v.  Crawle. 

t  Vid.  1  Vem.  175,  in  the  Riotera*  case.— 
Borrow.  Qu.  also,  and  vide  Salk.  504. 

t  V.  the  Ailsbury  Case,  vol.  14,  p.  861. 
Salk,  964. 


Que  of  John  WiOies^  uq* 

attorney-gfeneral ;  who  always  enmises  whc 
ther  it  be  sought  merely  for  delay,  or  upon  t 
probable  error. 

In  the  case  of  the  King  against  Earboiy,* 
the  opinwn  of  the  Court  was  taken,  befbit  tbe 
atloraey-general  granted  his  fiat  Unr  t  writ  of 
error.  In  the  present  case  the  attsmej-gan* 
ral  refused  his  fiat,  while  the  defendant  wti  oat 
of  custody. 

This  opinion  in  tbe  Sd  of  qossa  Aase  Im 
made  a  great  alteration  as  to  eotlavria  ji 
criminal  cases  under  treason  and  fdooy.  In  a 
misdemeanour,  if  tbere.be  probable  ctose,  it 
ouffht  not  to  be  denied.  This  Couit  wosy 
or^  the  attorney-general  to  gnat  bis  hL 
But  be  the  error  ever  so  manifest  in  treooo  or 
felony,  the  king's  pleasure  to  deny  the  wiiiii 
conclusive.  Lord  Muskerry,  the  son  and  bar 
of  the  earl  of  Ckocarty,  petitioned  foraviit 
of  error,  to  reterse  his  lather^  ?^^>  ^ 
cause  his  father  was  a  prisoner  in  the  To««r 
of  London  during  the  whole  time  of  tiie  pro- 
ceediflgt  against  him.  The  fact  was  reriM 
beyond  douM,  by  entriea  from  tbe  books  «ftiK 
Tower,  and  by  tbe  affidavit  of  tbe  doebcn  cf 
Mariborough.  The  late  lord  chief  joiboe 
WiHes,  then  attorney- general,  reported  ibc 
writ  to  be  merely  of  grace:  and,  upon  potiliol 
reasons,  it  was  aMolutely  refused ;  andlheooi- 
lawry  atands. 

k  writ  of  error  being  as  a  matter  of  ligH 
whero  there  is  error  in  the  outlawry;  usee 
the  Sd  of  queen  itnne,  in  all  crimes  ooder 
treason  and  felony,  '  What  is  an  error?'  \^ 
came  an  im|iortant  question :  wbieb  was  of  im 
consequence,  beibre.  Since  that  time,  tks, 
Court  has  not  given  way  to  trivial  objectioss, 
though  admitted  by  the  attorney-general.  !■ 
1708,  lord  Griffinf  waa  brought  into  tbisoouit 
upon  an  outlawry  for  hi^b  treason :  sad  spa 
the  prayer  of  the  aolicitor  general,  (there  bcsv 
then  no  attorney- general,)  a  rule  wu  made  f« 
his  execution.  Ue  was  reprieved,  frosi  tine 
to  time,  till  his  death.  His  grandson  aod  her, 
from  the  grace  and  favour  of  king  George  ibf 
1st,  obtained  a  writ  of  error.  «r  Pbikp  Ywke. 
then  attorney-general,  came  into  coort,  aad 
aaid  he  had  a  aign  manual,  *  to  confer  tae 
errors  and  consent  to  the  reversal.'  Tbe  Court 
told  him,  «  His  confessing  an  error  is  a* 
would  not  do :  thev  muat  judge  it  to  be  u 
errors  and  their  judgment  would  be  a  pieei* 
dent.  But  the  plaintiff  in  error  might  anp 
an  error  in  fact ;  which,  by  proper  autboritT,K 
might  confess.'  Accordingly,  tbe  plaiotiftf- 
signed  an  error  in  fact,  viE.  *  that  tbe  place  m 
his  grandfather's  residence  was  in  the  ooosU  « 
Northampton ;  whereaa  he  had  been  ootJawed  a 
London.'  The  attomey-ffeneral oonfesedtte 
fact :  whereupon,  the  outlawry  wss  w^*"**** 
Since  the  Sd  of  queen  Anne,  no  qnsstioo  of  n* 
haa  been  litigated,  upon  a  writ  of  error  ts^ 

*  9  Geo.  1.  Fortea.  S8,^9. 
t  See  coooeraing  him«  the  Caseof  kird  ix» 
ere,  vol.  11,  p.  511,  and  voL  18,  pp.  854)  8^ 
X  Hill.  13  Q.  t. 
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Tcne  10  outlawry ;  no  criminal  ootlawry  hai 
beep  ret «rKd  opoo  a  trivial  objection :  no  case, 
SDce  tbtt  time,  baa  been  fonod,  of  either  kind. 
Outlawry  is  an  essential  part  of  the  criminal 
law.  The  rules  and  method  of  prooeeflin^  are 
wiiely  cslcuiated  to  prevent  ignorance  and  aor- 
priae.  Tbe  con8e(|uences  are  made  severe, 
Deeaose  tbe  offence  is  heinous ;  and  it  imports 
tbe  state,  that  no  man  should  6y  from  tbe  laws 
and  jostioe  of  his  country.  This  Court  is  bound 
to  pronounce  the  law  aa  they  think  it  ia;  al- 
ways leaning  to  tbe  favourable  side,  where  they 
doubt:  for,  wor  says  the  law.  ft  ia  as  much  a 
breach  of  duty  to  reverse  a  good  as  it  would  be 
to  affirm  a  bad  outlawry.  The  mischief  goes 
fiuther  than  an  nnrigbteoua  aentence  in  the 
particular  ease.  For,  to  reverse  without  an 
error,  is  to  aboliab  that  part  of  the  law.  And 
therefore  serjeant  Oiy nn  admitted  that  criminal 
entlawriea  were  not  to  be  reversed  of  course : 
an  error  must  be  found. 

In  a  matter  where  the  consequence  may  be 
■p  penal  to  the  defendant  in  this  particular  case ; 
wberer  the*  grounds  of  tbe  Judgment  must  be 
ao  imjportant  to  a  very  easential  part  of  the  cri- 
minal law,  never  before  brought  adversely  in 
qaestien,  and  therefore  lying  under  great  ob* 
acurity  and  confusion ;  1  feel  myself  extremely 
obliged  (and  1  think  the  public  obliged)  to  those 
who,  in  the  short  time  taken  for  conaideration, 
have  searched  the  subject  to  tbe  bottom.  From 
the  materials  with  which  1  have  been  furnished, 
1  think  myself  sufficiently  instructedy  to  form 
an  opinion :  and  I  will  declare  tbe  grounds  and 
reasons  of  that  opinion  which  I  have  formed,  to 
this  great  and  numerous  audience,  with  as 
much  accuracy  and  precision  aa  1  can,  to  pre- 
vent miaapprenension. 

There  are  two  sorts  of  error  which  have  been 
assigned  and  argued. 

1st,  Tbe  first  sort  are  errors  which  give  rise 
to  questions  of  law,  and  to  real  arguments. 

2d,  The  second  are  criticisms  upon  worda 
and  syllables  in  the  return. 

Of  the  first  sort,  two  are  assigned. — 
That  there  is  no  sufficient  information  filed 
or  exhibited  against  the  defendant,  whereon  to 
(rrouod  tbe  process  of  outlawry. 

That  no  public  proclamation  whatsoever  is 
iDentioned  to  have  been  made  at  any  open 
court,  or  at  any  general  quarter  sessions  of  the 
peace  whatsoever ;  or  at  the  doors  of  any  pa- 
rish church  where  the  said  defendant  was  an 
iDbabitant;  according  to  the  exigency  of  tbe 
said  writ  of  Capias  cum  Proclamatione. 

Under  the  first  error  assigned,  three  objec- 
tiooa  have  been  made- 
let.  That  the  information  is  by  the  solicttor- 
greoeral,  and  not  the  attorney -general. 

Sd,  That  an  outlawry  does  not  lie  upon  an 
iolbrmation. 

3d,  That  though  it  may  lie  upon  an  infor- 
matioo,  yet  it  does  not  lie  for  such  an  offence 
as  \m  prosecuted  in  either  of  these  cases. 

First — ^The  information  ia  by  the  aolioitor- 
gieseraL 


A.  D.  nes-ma       [iiai 

If  thia  objecfion  ia  founded,  it  will'  equally 
Id  upon  a  motion  in  anest  of  judgment. 
But,  I  believe,  none  of  us,  from  the  begiuniuf;', 
ever  entertained  the  leaat  doubt  concerning  iL 
hn  information  lor  a  misdemeanour  is  tha 
king's  suit.  The  title  of  the  cause  is,  <  The 
king  against  the  defendant:'  the  oaUi,  at  the 
trial,  to  the  Jurors  and  the  witneases^  ia  *  be- 
tween the  kmg  and  the  defendant.'  Aa  a  anh- 
ieot  anes  b^  attorney,  so  does  the  king ;  with  a 
little  variation  of  form,  from  decency:  ioitead 
of  saying,  *  The  king  aues.  by—,'  it  ia  8aid» 
*  sues  for  the  king ;'  and  yet,  **  Coram  dor 
mioo  rege  venit*  dominua  rex  par  attoroatum 
Buum,  et  inde  producit  sedam,*'  was  held  to  be 
good.  (Hale  chief  juatioe  said,  it  waa  hut  an 
unmannerly  way  of  decbring  for  tbe  king.) 
The  attorney  is  answerable,  if  he  acta  without 
authority ;  and  upon  complaint  by  the  party 
whoae  name  he  baa  fialsely  used,  tbe  l^ourt 
would  punish  him,  and  set  aside  the  proceed- 
ings :  but  while  the  principal  avowa  him,  nei- 
ther the  adverse  party  nor  the  Court  can  dia- 
pute  his  authority.  The  coroner  of  thia  court 
prosecutes  inforroationa  for  the  king,  aa  his  attor- 
ney. The  form  of  the  prodanaation  at  criminal 
trials  is  a  strong  proof  that  anciently  the  king'a 
aeijeant  might  prosecute  for  the  king.  Wtai 
there  did  not  exist  such  an  officer  as  solicitor- 
general,  tbe  king's  aerieant  or  hia  attorney  or 
other  that  would  aue  tor  the  king,  ahould  be 
received  to  aver  against  the  testimony  of  the 
parties  imprisonment,  where  the  outlawry  waa 
pronouncM  at  the  king's  suit.t  Thero  are 
many  entries  in  RaataHt  which  shew  thai  at 
the  common  tow  othera  than  the  attorney-gene- 
ral have  aued  for  tbe  king ;  or,  in  other  words, 
the  king  has  sued  by  others  as  hia  attoraiea. 
Seijeant  Olynn  cited  a  mannacript  treatiae 
concerning  the  Star-chamber ;  of  which  Mr, 
Filmer  has  a  copy  :  the  original  is  in  the  Mu« 
semn.§  The  author'a  name  ia  preserved  in  a 
not^  written  in  this  present  book,  at  the  be- 
ginning, by  tBe  lord  keeper  Finch,  aa  follows— 
«'  Thn  treatiae  waa  compiled  by  William  Hud- 
aon  of  Gray'a-inn,.  esq.  one  very  nmcb  prao- 
tiaed  and  ofgreat  eiqperience  in  the  Stor-caam- 
ber,  fnd  my  very  affectionate  friend.  His 
aon  and  heir,  Mr.  Christopher  Hudaoo, 
(whoae  hand-writing  thia  book  is),  after  hia 
tather'a  death  gave  it  to  nae,  19  December, 
1635,J.Finch.'^  The  whole  passage  abouki  be 
taken  together ;  and  is  in  these  worda  (fol.  84, 
and  85.  '*  It  remaineth  that  I  shall,  in  the 
next  pUce,  treat  of  the  king's  ordinary  auito : 
which  are  of  two  aorta  ;  either  by  his  attorney, 
informing  of  himself,  or  by  other  men's  rehitiona, 
and  by  the  king'a  almoner ;  the  one  being  ia 
criminal  causes,  the  other  in  civil.    For  tbe 

•  8  Uv.  ssl  3  Keble  ld7.  RasUl'f  Entr. 
655,  b.    See,  aUM>,  sut.  SS  U.  8,  c.  39,  a.  53. 

t  Vid.  5  Ed.  3,  c.  13. 

X  Title  Debt.  19S,  o.  pi.  4.  TiUe  Escheat  114, 
h.  pi.  3.  Title  Quaro  impedit,  537,  b.  pi.  1. 

§  Harleian  CaUloffue,  No.  1396,  vol,  1.  It 
has  boao  since  pttbliabed. 


ItOGQ        4^-<'tt  GBOflGE  IK. 


^I^B^ff  IV  vWfv^  JfWHi^^^  ^WBv 


lint  dlh«n  ^ 


M^'vmtMPMf ,  I  Imm  kriomi  tl  imiflli  qMa- 
llMMd,  Whether  any  other isT the  UDg'toeoMel 
'flHiy  Mt  kilertli  for  the  khigf  «•  wcM  ee  the  eit- 
terflif  geaePBl.  Aad  it  ie  true,  Ihet  in  Eler 
teHn,  8H.8,itiiordewdthalthekiH|'eBQtf* 
«iter  shell  Ml  pioeecMrte  mj  funher  the  omt- 
•betfti  'Hf  the  Slilieid,  liH  it  f»ere  otherwiee 
•Pfoeil^  the  eeoeeil: 
•tlie  eelicitor  wee 
•iMM  egainet  eeme 
btamf  a  wfm.  (M.  ft5.)  fib  thetlt 

the  kiiqr'e  ooaeael  did  fro* 
lopr  the  kiagi  es  weQ  at  the 
Miiffe  ftttenny.  Bet  hi  1  end  f  JaHice  the 
iMf  It  1MM  nesotved  by  the  Cenrt,  that  it 
heleogeth  to  the  place  of  the  attoraejr,  AwA 
eerieaDi  Beale,  the  hmr^  eeijceaty  potiieip  id  a 
Mil  dgaiaet  sir  John  Lamod,  was  deaied  that 
yHfileire.  For,  if  a  bill  be  pat  id  by  the  kiag's 
Maaeel  as  finr  thehmg,  there  are  no  coats  Is 
hepeidibrthe  defeodeDt,  nor  ftes  for  the  pro- 
eeeuthR^t  bnt  ia  this  ease,  serjenat  Hcale's  bill 
mm  diirtriessd  with  30/.  eoits;  it  eontioiiing 
to  preseeatMMi  not  above  two  terms."  It 
astenishiiiif  hew  any  other  law-officer  of  the 
Uauf'coiild  ekiaa,  asao  official  nffht,  to  be  the 
Unff*s  attorney  in  all  suits  which  he  should 
IfaiaK  fit  to  bring  in  the  king's  name.  The  very 
tfeMllttttisa  of  an  attomcy-genenil  is  decisive 
ngainn  it.  He  might  stop  evei^  soit  brovght 
by  iaetlMr.  And  therefore  the  ceonseldid  very 
tight,  as  hcCween  the  king's  kw-effleers,  to 
over->nileswjeaotileale:  hnttheydidaotmean, 
Ihet  the  king  'himself,  for  speckl  leaeons, 
lni|hl  not  appoint  another  to  act  as  his 
aiiomey .  In  that  niff n  aderwards,  ¥elverton 
wassnspeafled,and  the  solicitor  appomted  to 
•et.  Buppoae  the  attomey4Meral  perMMiaUy 
thedefcuUant :  there  mast  be  another  to  sue 
fhr  the  king.  Snppese  the  attomey<^|iSDeral 
etttof  Ihereaho;  er  nnder  a  diaabdity  from 
eiekoeis :  'enppeae  the  office  of  attorney- 
leant  When  it  is,  the  hasineia  (< 
standstill)  mnsl devolve  upon  ai 
<ir the Msilf's  counsel:  and  there  is  nothing  so 
«ntain,  as  that  the  whole  boeiness  and  aotho* 
ffity«f  the  attoraeydevolvce  upon  thesolioilor' 
ItMieral.  I  am  satiefted,  that  if  the  matter  was 
liaced,  the  two  precedents  in  Baster  term, 
6  Hen.  8,  mentioned  by  Mr.  Hwdson,  were 
dhVmg  the  vataaey  of  the  altorosy*e  office.  It 
ii  Hepmsibk  the  toenneel  could,  in  the  .saaw 
term,  nrder^the  eelioilor-general>to  step  one 
imblle  ptesecotion  and  oommenoe  another,  if 
thare  had  heen  an  attotney-mwral.  As  far 
asthe  moMory  of  the  vaeanonsa  of  the  atier- 
•qr's  efficehas  M  to  a  search,  preoedeaiihave 
heen  fhnad  i>f  inforaMtkme  ftted  by  she  eolici- 
tsr-general,  in  Ohaneery,  and  on  Uie  law  side 
of  the  Exchequer.  Id  this  coort,  the  infor- 
«iittba  against  the  earl  of  Deoeoshtne*  was 
pMMCuted  by  the  esKeitor'geoeral :  and 
though  the  enormity  of  the  fine  set,  and  the 
««vt>hitien  of  govemnaent^rhich  immediately 
followed,  mado  this  ease  the  subject  of  mnch 

•  3  Jac.  f.  See  vol.  11,  p.  1963. 
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I  •thesslfr. 
citsr-general  hating  pfeseonM,*  wan  aoHf 
otfjeeled.  There  aae  ywpidsnta  ef  sepl^ing; 
ikmmiing,  tahing  aaae,  praymg  ja jgwsit 
or  award  of  eascatien»  by  the  selioihkr-gpmevs&y 
darmg  the  vacancy  of  the  ether  effioft  Wa 
aH  haow,  fimn  emr  aww  cnpenence,  that  npen 
every  vneaaey  which  we  feaftcmberefthe  nu 
tomey'e  pkiee,  hii  cAse  \m  besn  eKeomed  by 
the  aelicitor-f  encial.  Bui  it  is  aaid»  *  The  ia- 
formatmnenghtlehavesnggestad  theftiheeC- 
fice  of  eMerney  was  vacant.'  Mmiy  «f  tha 
prtcedenti  do  not  snggeat  it ;  and  these  can  ha 
no  occasion.  The  attstney  geneval  ie  a  gaanl 
oficerofthelawaadof  thiscMirt.  ThnCenil 
tske  notice  when  the  office  isvneant;  and  by 
whom  it  is  filled,  when  fuU.  They  gawcNdifc 
to  the  solhnter^pMiegal,  whenhesnesne  albw 
ney  ler  theking,  <  thet  he  has  anihetity.*  Be 
does  it  at  bis  p»il.  In  this  caae,  befova  the  de- 
fendant pleaded,  the  soUcilsr-geMeml  waa  made 
attorney,  and  in  thnt  capeoity  hronght  iato 
court  the  infoimation  be  had  ffied  aa  fldiatnr. 
If  aaehjectioa  could  lie  to  his  snthority  aeaa* 
licitor,  the  only  qneetion  wonld  be,  *■  From 
what  time  the  tafbnnation  ehouM  be  oanaidaMd 
aa  commenced :  from  the  filing  by  the  eettoi« 
tor  ;  or  the  bringing  into  court  hy  Ibe  eStcro 
ney.'  And  that  could  be  of  no  ceneeqnence^ 
but  in  lespeet  of  the  time  when  the  ^etendent 
eaght  to  pleed.  But  he  has  pleaded  la  thesn- 
fbraMtien  brsnght  in  hy  the  attorney -general ; 
and  been  iried.  In  every  light  and  in  every 
view,  this  objection  is  groundlem :  eelhtn|^lisB 
been  offered  to  snpport  it,  but  serjesnt  Beale'e 
case.  Upon  so  plain  a  point,  I  certainly  ahonid 
not  hare  aaid  so  much,  but  that  the  <  " 


also  ffoea  in  arrest  of.  judgment,  i 
may  oe  argued  again.  The  couniel  are  ap- 
prized of  my  reasons;  and  if  tbey  should 
think  their  objection  tenable,  I  am  npcn  to 
convictioii« 

Second  objection  under  the  first  cnor  as* 
signed — ^  That  an  outlawry  does  not  lie  upon 
an  information.' 

The  counsel  for  the  defendant  supported  this 
objection,  two  ways.  First,  they  say,  the 
books  were  silent  od  this  head :  the  statute  of 
AdditioDS  roeotions  only  that  '  in  oripnal  writs 
'  of  personal  actions,  ap|)eals,  and  iodictments, 
*  in  which  the  eidgent  shall  be  awarded,  Ace.'* 
But  an  information  is  not  thereto  mentioned. 
Secondly,  they  said,  that  from  the  nature  cf 
the  process  in  an  iDforroatioo,  the  exigent  was 
not  awardable.  For,  the  proceeding  by  infor- 
ftiatioo  in  this  court  is  similar  to  the  filar- 
Chamber  precedents :  and  in  such  proceedings, 
they  dhl  not  award  a  Capias,  hut  a  Subpeeoa. 
That  here,  the  antecedent  process  is  by  com- 
mons  of  attachment,  not  by  Capias:  and  con- 
sequently, if  there  is  no  Capias  to  introdoee  Ibc 
process  of  exigent,  it  cannot  lie  in  this  case. 
Serjeant  Glynn  admitted,  as  a  point  beyond  aA 
doubt,  '  that  informations  of  this  kind  


*  Vid.  1  H,  5,  c  5,  §  1. 
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<  omipeteDt,  ID  thit  court,  at  the  coinmoii-law.' 
No  lairyer  ever  doubted  of  it :  no  lawyer  would 
•erionaly  argue  against  it.  tSo  that  sir  Bartbo- 
lomew  Shower  had  do  opportunity  to  deliver 
the  argument  be  has  printed.*  Inforfnations 
here  neither  derive  their  being,  nor  tlie  form  of 

eroceeding  upon  thero,  from  the  Star-Cham - 
er  I  hut  from  the  common-law  of  the  land, 
and  the  usage  and  practice  of  this  court  where 
they  are  exhibited.  Although  informations  are 
not  meotioneil  iu  the  statute  of  Additions,  yet, 
the  same  requiiiites  of  certainty  and  precision 
roust  be  in  an  information,  as  in  an  indictment.f 
IVe^i^tment  is  not  mentioned  in  this  statute. 
And  yet,  on  a  presentment  before  the  coroner, 

*  That  French  was  feh  de  te*  (which  was  cer- 
tified into  the  King's-bench,)  *  and  that  certain 

*  of  French's  ^oods  were  in  the  possession  of 

*  J.  S.'  process  issoed  against  J.  S.  until  hie  was 
outlawed.    «  And  upon  error  brought  for  that 

*  there  was  not  any  addition  given  to  the  said 

*  J.  S.  in  the  presentment  upon  which  he  was 

*  outlawed,'  it  was  at  first  doubted  *  whether 

*  upon  that  presentment  pn^cess  of  outlawry 

*  did  lie :'  and  Ive,  clerk  of  the  Crown-office, 
Mid  to  the  Court,  '  that  such  process  in  such 

*  case  did  lie :  and  that  he  could  shew  fit e  bun- 
'  dred  precedenis  of  it.'  And,  secondly,  it  was 
moved,  *  if  this  outlawry  ought  to  be  reversed 

*  for  default  of  addition.'  But  it  was  agreed 
by  the  whole  Court,  that  as  to  this  purpose,  the 
presentment  should  be  accounted  in  law  as  an 
indictment.}  To  an  information  in  -nature  of  a 
Quo  Warranto,  to  thew  by  whatauthority  the  de- 
fendant cfaimed-to  be  a  burgess  of  Gram|)Ound, 
the  defendant  pleailed  in  abatement,  for  want  of 
proper  addition ;  the  infurmation  styling  him 

*  lalMurer,'  whereas  he  was  clothier;  and  this 
plea  was  moved  to  be  setashle,  on  the  ground, 

*  that  an  addition  was  not  necessary.'  The 
Court  refused  to  set  it  aside  on  that  ground  : 
hut  they  found  another,  the  want  of  a  proper 
affidavit  to  verify  the  plea.||  There  seems  as 
good  ground  to  say,  upon  the  foot  of  prece* 
denis  and  construction  of  the  statute  of  Addi- 
tions, '  that  process  of  outlawry  lies,  and  addi- 

*  tion  is  requistte  in  an  information,'  as  in  the 
presentment  io  French's  case^  As  to  tlie  other 
argument  from  the  nature  of  the  process — there 
was  no  autho  ity  or  precedent  cited  or  pro- 
duced, to  prove  the  assertion.  On  the  con- 
trary, there  are  mauy  preceilents  where  the 
process  was  by  Capias ;  and  the  Exigent  fol- 
lowed :  s<{me,'as  in  the  present  case ;  though 
most  are  before  conviction.     But  *  that  a  Ca- 

*  pias  does  lie,  in  process  upon  these  informa- 

*  tions,'  1  take  to  ue  as  old  as  their  existence. 
If  not,  how  could  there  have  beeh  such  a  num- 
ber of  outlawries  upon  informations;  and  some. 


•  1  Shower  106.  Rex.  v.  Bercbet,  et  al. 
Prynn's  Case,  5  Mod.  459. 

t  2  Hawkins  P.  C.  260,261. 

X  Frencbe's  Case,  Mich.  26  £liz.  2  Leo- 
nard 20Q. 

II  The  King  against  Pardew,  H.  15  G.  2, 
1741. 
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of  aneient  dateP  All  these  records  are  so 
many  authorities  to  support  this  process ;  whi<;li 
are  not,  after  so  great  a  length  of  unquestioned 
usage,  to  be  now  impeach^.*  And  it  is  ob'> 
servable  on  the  18  £dw.  3,  stat.  1,  that  it  not 
only  clearly  relates  to  a  proceeding  before 
judgment;  lut  it  gives  the  Exigent,  if  tha 
party  is  not  brought  in  on  an  attachment  or  dis- 
tress. However,  there  is  no  need  to  resort  to 
that  kind  of  reasoning,  when  usage  supports 
the  Capias,  io  the  present  case,  as  the  commoa 
process  upon  these  occasions^ 

Third  objection  under  the  first  error  as- 
signed— *  That  outlawry  does  not  lie,  from  the 
'  nature  of  the  offence.' 

This  objection  was  slightly  touched  by  Mr. 
Serjeant  Glvnn ;  but  struck  us,  at  first,  as  a 
point  fit  to  be  considered :  and  I  mentioned  to 
the  bar,  '  that  it  might  be  proper  to  look  ioto 
'  it.'  The  daubt  was,  <  whether  the  offence 
'  charged  in  either  of  these  informations  was 

*  such  as  rendered  the  person  accused  of  such 
'  crime  liable  to  the  process  of  outlawry,  either 
'  at  common-law,  or  by  any  statute.'  In  Coke. 
Littleton,  123  b.  it  is  said,  *  that  in  the  reign  of 
'  king  Alfred,  and  till  a  good  while  after  the 
'  Conquest,  no  man  could  be  outlawed  but  for 
'  felony  ;  the  punishment  whereof  was  death : 

*  but  after,  in  Bracton's  time  and  somewhat  be^ 
'  fore,  process  of  outlawry  was  ordained  to  lie 

*  in  all  actions  that  were  '  quare  vi  et  armis/ 

*  which  Bracton  calls  *  Delicia,'  for  there  the 
'  king  shall  have  a  fioe.'  The  18  Edw.  d,  at.  1, 
declares  the  cases  and  offences  for  which  the 
Exigent  shall  be  awarded,  if  the  party  caonot 
be  found  or  brought  in  by  attachment  or  dis- 
tress ;  and  not  agains^  any  other.  Also,  the 
18  Edw.  3,  Stat.  2,>c.  5»  says, — *  No  Exigent 
'  shall  from  henceforth  go  out^  where  a  man  ia 
'  indict.ed  of  trespass ;  unless  it  be  against  the 
'  peac^,  or  of  things  which  be  contained  in  the 

*  declaration  made  in  that  case  at  the  last  par« 

*  liament.'  But  upon  full  considaration,  1  am 
very  well  satisfied  that  the  counsel  for  the  de- 
fendant judged  right  in  laying  no  stress  upon 
this  objection.  The  offences  laid  in  these  in-' 
formations,  and  the  proceedings  upon  them, 
are  at  the  common -law.  T^ht  statutes  giving 
process  of  outlawry  in  certain  cases,  and  re- 
stricting its  issuing  in  others  but  under  certaia 
circumstances,  do  not  affect  the  present  ques- 
tion :  the  process  is  warranted,  in  the  present 
case,  by  the  common-law,  or  not  at  all.  Actual 
force  or  violence  does  not  appear  to  be  the  cri- 
terion upon  which  the  process  of  outlawry  was 
founded.  The  greatness  of  the  crime,  and 
the  severity  of  the  punishment,  seem  ib  be  the 
material  circumstances  originally  attendeil  to, 
in  founding  this  process,  according  to  the 
passage  I  have  just  cited  from  Coke,  as  to  the 
earliest  times ;  for,,  felony  docs  not  imply  or 
convey  the  idea  of  actual  outrage;  grand 
larceny  being  in  its  definition,  as  well  as  prac- 
tice, different.    And  Hawkins  confirms  this  no- 
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Mil)  hy  Iftyil^i  '  ImI  this  jM^ctl^  pHBMbljr 

<  ky  fbr  til  cHmek  of  i  bifW  ttiiUHS*  tbtii 
« tr«spHli «( tft  arMii».'  Thfe  ^t^hftittli  of  (bit 
piveett  19  sapppsed  by  lord  Coke,  Itt  the  ptt- 
sbgfe  I  qm>tM,(flfadwbtt  he  l«H,  ift  i^epeated, 
#Hh<Nit  ekaiilttiati6nj  bV  a  tarlety  <»r  aatbofs), 
M  barb  been  aoitieWbat  befbrtf  DHictdil'a  time. 
Tbe  establisbins^  that  t^btiod,  ibr  a  iib|)piiaed 
(Mirfancb  cttncerbib^  outlawrieii,  ftlrongly 
iHltbetiti<«atM  the  titotittiotiy  of  tbbt  co- 
temporary  wHter,  tobchlng  the  cases  in 
which,  and  UDder  what  circoihstencea  this 
process  lay.  Lord  Coke  saw,  that  it  was 
inlpossibte  (to  Bky,  « that  ootlftwry  did  not  lie 
fbr  kby  crittte  obder  fblony :'  udiversal  pfn^- 
tice  shewed  the  contrary.  8d  bti  supposes  a 
positive  sbttnle  ittbdid  abdot  Bttcted's  lita&e. 
There  dbes  not  appear  inj  partica1al*oriittabce 
fb^  ^xtenditigf  this  pfbcess :  ilnd  there  is  no  an- 
thnritjr  Ibr  the  supposition.  Bat  iBMctoii  (tvho 
#tiste  jb  the  Wtgn  df  Hen^y  tbb  3d)  tsaya, 
'  tbtkf  it  lay  lb  oibnl  tranagfreinibnb  4o«  fit  eon- 
MM  pbcetnt*    add   afterwards,   '  (ird    imini 

<  tran&frbMbne,  lld^  biHiiQA,  dbi  quia  ad  pa- 

•  bem  dotoinl  regis  TOcatoii,  Venire  recusavdrit, 

*  et  bod  prbbter  contamadaita.^  Tbst  this  ne- 
cjessary  injMdieHt,  *  dbnt^a  ptuseA^*  did  bot 
lAtMh  posiUte  ibrce  fal  thte  dotbibtttitii^  of  the 
cOemie,  bppears  ftom  the  reason  giren  ^y  It 
lay  for  lelony,  t  Rn.  Abi*.  8D9.  *  ObtfaWry 
Uy  fbrfblony:  bbdanse  it  wab  cdnirtt  JmcMi.* 
Fer,  thai  eodld  not  mean  (as  1  Imte  thready 
Aid)  Mbretbanits  bein^  tti  dfibnbe la ite  na^ 
t«^  igtinst  the  laws  of  Sbdd^^,  aitd  &  disHifb. 
idsoe  ^that  godd  order  and  go^^iMit  Which 
keeps  a  st4te  ib  unity  and  peace.  The  drhne 
cf  lareeny,  hi  iti  tery  natiiTO,  is  sbel«t  and 
fhindalent,  qnldsi  it  be  doae  with  d^  tiolepce ; 
abdtfabil  Itisdfstingoisbedby  the  aggrbtatdd 
iHiuie<»f  robbery.  Sesidcs,in  the  case  of  writs 
^jkare  vi  ei  srsui,  fm  whidh  casbd  this  process 
1*  gifte.)  it  is  acknowMgred  to  he  od  soconnt 
cf  the  supposed,  not  the  actnal  fbrdb.  Attd  to 
ii  the  same  placb  hi  3  Ro.  Abr.  8(05.  a&d  the 
S5  H.  a,  (a)  and  (b)  and  niany  olbdr  books. 
lik  ftct,  thenefote,  it  apflHSars  ftom  bracton, 
«ifaat  emy  ofibncb  cotbinitted  against  the 
pdtce  Sttbjeded  the  ddhiqaettt  to  the  proeetn  of 
oMawty.'  Abdthd  cases  shew,  that  the  peace 
<tf  tbd  king  il  brokb  by  disoidefs  withddt  forcd. 
Aim  ibUeed  sottfb  df  the  greatest  drimes  ai'e 
wMiOQt  force.  If  force  was  the  cHtetioti  on 
Ml6h  this  ptttoasB  of  «tigent  Wis  founded  at 
cMMmon-iaw,  Why  was  that  procdss  given  by 
tite  first  statute  of  Edward  the  thiid,!  in  the 
case  of  riots,  ^c.r  Or  what  occasion  had  there 
baeo  for  tie  subsequent  statute  of  Edward 
tfte  third  It  to  say—'  Prom  henceforth,  it  shall 

'"     ^  in  trespass,  unless  it  is  agaibst  the 
if  the  practice  bad  not  been,  upon  in- 
ala,  though  ndt  so  alleged,  foi^  process 
ur  eidgeAt  lo  issue  ?  And  that  aedms  to  he  the 

•  «  Hswkbis  P.  C.  1.  S,  0.  %7,  p.  302. 
f  Ub.5,  p.m,  b.  '*^ 

t  IB  Edw.  d,  St.  1. 
II  16£dw.3,St.S,C.5. 


true Midtabr this IditMMMiHlidilli;  lAi 
dbt  find  it  btef  wUr  dbitled,  but  tbit  spsii  ft 
pMfsbUtihdbt  &t  iridh^meut  fbr  the  kbt,  procnd 
df  bddbWry  IkV :  dttd  sb  it  Is  expreSMy  Aid  til 
be  bgreed,  in  Brooke,  titlb  *  Exigent;'  iHiitk 
ditei  B  H.  6*  Bdt  a  Anmbet  of  OttdAwHtM 
hdVe  been  fodtad,  id  drimes  Md  tb  be  tmt¥9 
pbeetk,  Witbdut  ti  iH  ankis,  abd  ^hicbcotfM 
dtltbe  dombaittdd  With  forl»;  indtbisMw 
never  dssigndd:  whidb,  alone,  iti  decisive.  I 
thinks  Mr.  Attorbby  Genbral  produced  oneH 
for  bat^  bs  the  fiah  df  EdWdhI  tie  fontth. 

The  second  error  assigned  is  as  tstha  fm 
clamations. 

The  return  says—*  I  have  cauied  pahicjss- 
damation  tube  oiade,  in  maanef  auofona  aal 
am  witbm  oommanded.'  This  is  e«rtaiBl|  lee 
loose :  tbe  prochuiialioiis  are  bet  8uffieicBll| 
set  out,  for  the  Court  to  judge  wfaetber  thi^ 
were  properly  made  or  not.  I  thooabt  Ika 
errer  fotal.  But  filr.  Thurlew  aatisied  wif 
'  that  It  was  unneoeasaiy  to  aaakd  any  piseli- 
at  all.'    The  atatutee  whiob  i 


proelamatiottS  do  not  extend  td  this  esse :  isd 
they  are  not  requved  by  the  eoBMilsa''iftti 
Indeed,  this  error  was  m  a  ■saaner  dropped 
and  given  up  by  Serjeant  Glyan^  apea  bb  ft- 
ply:  hedidnoteoatead^  •that they  wereae> 
ceasary.'  The  present  reosrd,  drawd.  n  tht 
Crown-offioe  and  aettled  by  the  hug's  sousmIi 
shews  under  what  ebseurity  aad  pcrpleaily  tha 
matter  lies:  the  resalt  of  igibOraacs  in  Iks 
nraotisers  {  and  productive  of  a  shaaM 
faston  in  tbb  |n«eedents  of  the 
have  not  distinguished  betwaea  dvil 
miaal  outkwries:  they  have  net  dlstiDgoiibed 
between  the  manner  af  preeeediag  to  oadav  ia 
orimlaal  oasea^  befoia  and  after  eeavietiQBif 
Ail  is  Jumbled  together  t  whatever  m  leqaiied 
in  any  case,  they  havt  anplied  tsdH.  Cir- 
eumstaneds  are  unneoeasarUy  required,  and  de- 
foctiveLy  retartted ;  bdnaasb  fohaer  mitt  "^^ 
are  comed  as  pideedents,  withaat  emn 
tiuu.  But,  aa the proelamatssan,  m Ibiismek 
weredaaatory  aad  snperflaaas,  thaitopafte' 
tiea  of  MC  latura  is  df  aa oeas^aoacs:  ilii 


office.   Tkef 
dvil  and  en- 


Of  the  sedond  aiMt  df  erfors,  ctftlbtl  sal 


*  Vide  Bi^  Abr.  title  Exigent  and  Otpii^ 
pi.  S9,  abd  title  Prodbss,  pi.  16. 

^  «•  The  sut.  31  EtfaB.  c.  3,  settles  the  fotai  ji 
einl  proceedings ;  and  the  4  &  5  W.  s  M. 
c.  99,  i  4,  extends  the  provisions  of  the  fonntf 
act  to  cfitHinal  cases  before  judgment.  For 
there  is  a  difibrence  in  that  respect  Whether  die 
outhiwry  he  after  dr  before  judfl^lnent,  fbr  if 
after  judgment  no  proclamation  is  necesnry. 
And  unlen  that  distinction  be  attended  to  la 
Wilkes's  Case,  that  case,  as  reported  in  Bo^ 
rew  may  mislead,  for  the  arguments  are  sot 
stated.  In  fact  that  was  an  outlawry  tlWr 
conviction,  and  therefore  it  did  not  come  aitkia 
the  stalute  of  W.  &  M."  P^  Buller  J.  in  ^ 
Case  of  George  Baj^lbgtoo,  3  Ttm  B^  ^f 
see,  too,  p.  503. 
4 


gvwd.  , 

'  1st,  For  1M  Hit  not  shewn,  nor  does  it  9P* 
.  Mar  by  the  retoni  of  the  sherUTef  Ifidtf koex, 
'that  tho'  dei^tnt  was  a  first,  leoond,  third, 
fsarth,  and  1^  time  exacted  at  the  coan^v- 
eoort  of  the  eoonty  of  Mtddlesei ;'  as,  b^  the 
law  of  the  l^nd,  he  ought  to  hafe  been,  before 
he  was  oatlawed. 

Under  this^rror  tfins  fasiipied,  two  objec? 
lioos  w^re  made  t  as  to  themt  exaetion ;  and 
as  to  the  snboeqaent. 

First,,  As  to  the  first.— The  return  is  by  t^o 
meip,  sheriff  of  Middleoev:  *  At  m  county- 
coort,  held,  &c.'    So  that  two  men,  QHikiftg 
one  offioer,  that  is,  sheriff  of  the  county  9 
MiddlbseK,  say,   <  At  my  court  heM  in  the 
county  of  9li«Mlesex.'     To  raise  a  doubt,  it  is 
necessary  to  go  out  of  the  record,  into  history 
and  law.  We  Icpow  firom  thenee,  that  the  s^me 
man  might  be  sheriff  of  two  cpo|ities.     Till 
the  IStb  of  Elizabeth  one  person  was  sheriff  of 
Somerset  and  Dometshire ;  and  90  of  Sussex  and 
Surrey ;  of  Ozfjvrd  and  Berks ;  of  Nottingham 
and  Leic^ershire :  i|nd  to  this  day,  the  same 
person  is  sheriff  of  Gambridgv  and  Hunting- 
donshire.    Such  a  sheriff  miffht  by  law  hold 
in  either,  the  county- court  of  »e  otner.    6  H. 
7, 15  b.    in  the  cue  of  the  sheriff  of  Somer- 
set, wbo  was  then  also  sheri^  of  Dorsetshire, 
*  my  court  in  the  county  of  Somerset'  was 
adjudged  uncertain.    1^  H.  7.  10  a,  in  a  like 
c^ase,  Bede  Fairfax  ^nd  Hussey  inclined  to 
think  it  certain  enough  ;    and  adjourned  the 
•onsideratioo.      But  nere  it  is  impossible  to 
raise  a  doubt.     Unless  the  sheriff  of  Middle- 
sex may  bold  the  court  of  another  county  % 
JMiddlesex,  *  At  my  county-court,'  can  only  bo 
the  county-court  of  Middlesex.     Two  men, 
sheriff  of  Middlesex,  never  were  nor  could  be 
sheriff  of  any  other  county.    The  error  is  not 
sissigoed,  Ibr  want  of  any  technical  form  of 
words ;  but  « that  it  is  not  shewn,  nor  does  it 
appear  by  the  setum :'  whereas  I  am  of  opinion 
it  is  abewn,  and  does  appear  by  the  return,  that 
the  county-court  was  or  Middlesex,  and  could 
not  possibly  be  the  court  of  any  other  county. 
Secondly. — As  to  the  subsequent  exaetioos 
—The  objection  is,  *  that  it  is  not  shewn,  nor 
does  it  appear,  where  the  court  was  held,  at 
ivhich  he  was  exacted.'     The  return,  having 
specified  the  place  where  the  court  was  held  at 
which  he  was  first  exacted,  states  severally  the 
sobsequent  Exactions,  *  at  my  court  held  at  the 
same   place.'      So  that  the  whole  doubt  is, 
*  whether  the  same  place  includes  the  descrip- 
tioD  of  the  place  referred  to :'    which  cannot 
be  a  doubt,  in  any  language  of  the  world.  For, 
in  truth,  the  doubt  can  be  no  other  than  *  whe- 
ther the  same  place  means  the  sama  place, 
that  is,  the  place  before  described.* 

fikcoii4  critical  error.  Tbe  only  odier  orrar 
^mAwofA  and  argued,  is— 

«  11  is  so  whsre  espaasaly  shewn,  that  the 
plsioe  called  Broafc-streat,  where  the  aeveni 
comity  0Qnils  foa  MppaHd  to  imva  htm  1»U» 


A-»,  ITWrrmtt 


EUi9 


In  isiha  ^lym^qf  WMtaW-f  T|iei 
s^ys,— 'A^  th#  bnnse  k^^flvq  bythe  sf 
the  Thra?  To^  in  8rD<*r§|fwf,  nfar  H«h«^«, 
in  M»^  mi^ty  of  Middle^^.'  Tj^e  cpiiBsel  fg( 
the  de^Mt  Pon|end,  that  tbfi  Muf  fifinftru^ 
tion  oqg^t  to  b^,  (o  apply  *  in  th^  cpp^jf  af 
9Iid4l9^,'  tp  Hplborp,  tnd  ijot  ^  Braoka 
stiaft  5  aa4  so  raal^  a  plop,  ^%  |irookt#trfje|.t 
it  i[|  impo^ih(^  f^r  n^  %^  ^^^  Whether  <  n^ 
{Iplbora,'  is  nat  purt  of  t|ie  riw^iption  gf 
firop^-ft|!ea|.t    It  w»kl  bo  a^ded  for  no  oihf^ 


♦  fef  l/>  Viff.  'm-    PjV  S7f,  a.  %  Pai^^l 

tip  the  fa9#  of  Thelliisspq  f?t  Wwlforf  ft 
Yeiey  junior,  %^^)  19  VVMOQ^P^  conoerning  fhf 
gOR|it9Voti<ai  of  ^  will  it  Wfs  CD^tend^  (p.  %m 

tliot  rtwi  Wif  »• «»  pro?»»a»  VH?^^*^'**  W 
relntip  i^isi  inp^ifttfu*  m^W^^^  (^  ^  Fhid| 
S^  I{o«pv^P«  e«We  ?^.  10,  p.  J47),  is  %  rub 
of  grammar,  of  law,  and  of  commQ|i«eQi|e|  oiNl 
that  the  law  forbids  reference  to  a  former  an- 
tecedent  nnlees  upon  neaesslty.  But  sir. 
Richard  Peppisr  itrden  (afterwards  lard  AU 
ranley,  Ch.  Just,  of  C.  B.)  Master  of  the  Rolls» 
(p.  830)  denied  the  rule  that  words  of  restrio? 
tfon  are  to  Im  applied  only  to  tbe  last  anteca* 
dent.  And  by  him  ^  it  is  not  so  erea  in  cri- 
minal proceedmgs;  to  which  it  is  said  we  must 
compare  this :  but  t  deny  that  there  is  such  a 
rule  even  in  criminal  cases.  In  those,  as  ia  all 
other  cases,  the  questien  as  to  the  intention  of 
"words  of  reference  ipust  depend  up^n  tha  epn- 
text.  Tl^e  ^e  tv^^o  remarkable  case^  in  tb|| 
nwemory  of  erery  oQie  who  hefirs  fne ;  the  op^ 
aic4pital  cf^e;  the  other  a  case  iippp  an  out? 
Uwrj^,  a  case  ip  which  the  Court  is  ipore  de? 
firaus  of  Ending  ol^ections  than  in  any  otper  | 
f  ad  in  thi^t  rery  case  the  objection,  upon  whip|| 
tbe  outlawry  was  ultimately  jnererse4*  tras  coat 
sidered  by  naany  per^ns  ^o  rpfined."  The  cm 
of  outlawry  to  which  bis  honour  alluded  ws^thif 
of  Wilkes :  the  capital  ease  wa^  that  of  Re^ 
V.  Royce,  4  Burrow,  3073.  In  that  C9«e  thi| 
jury  found  in  a  special  verdict  that  oerUio  per- 
sons unlawfully,  &C.  began  to  demolish  ao4 
pull  dowp  a  dwelling  house,  and  thai  at  tbetimf 
they  began  to  demolish  th^  dwellii^  kioas^ 
the  defendant  did  encour%ie^nd  ahettha  SW 
narmns  ia  hrginiigg  to  df^nifr'fT!'  aod  pall  dawa 
the  dwelling  ^o^seThy  sbouling  aad  pstfig  exi 
pressions  to  incite  the  said  pfr«ous  ao  to  dp} 
aod  it  was  argued  tbftt  tbe  aMiog  vas  con-i 
fined  ta  *«  shouting  and  usiag  e^presskins  la  ia* 
cite  the  said  persons  so  to  do,"  that  is  '^ta 
about,"  for  shouting  if  the  |a^  wtocadent.  Ba| 
by  k)i4  Mansfield,  deyvering  the  aniuiou  of  tba 
Cfoart,  "  We  ase  all  of  oprnkia  that  thara  is 
se^lly  ao  eotoar  for  that caastru^fioa ;  i|  will  na| 
hold  either  in  regard  to  the  obviooa  aad  vsmavt 
feat  senoe  and  meaning  of  the  aentenoe  aad  iH 
context,  or  in  point  pf  grammar ;  •  so  to'do,^ 
is  <  to  do  thaiict,'  wliiphact  is  two  or  thrM 
times  aver  ia  this  same  sentence  specified  and 
described  to  ba,  «'  beginning  ta  demolish  and 
miU  dowa  n  i^welliag  hawie."  |n  the  cooe  oC 
Cnboaal  a.  Dau^Tria.  Ui0»  0  9^  «Mi 
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reftsoo :  it  ooold  answer  no  end,  to  say,  *  near 
Holborn,'  bdt  as  part  of  the  name  or  descrip- 
tion of  this  Brook-street,  in  cootradistinction  to 
•onie  other  Brook-street.  It  is  iinmateria( 
%bat  county  Holborn  is  in :  but  the  sheriflT  was 
bound  to  shew  that  Brook-street  was  in  Mid- 
dlesex. There  is  no  law  in  this:  it  is  a  ques- 
tion of  (Construction.  All  men  can  judge  of  it ; 
and  would  treat  with  contempt  the  judgment  of 
this  so?ereign  court,  if  it  could  be  founded 
upon  so  pitiful  a  prevarication.  It  is  not  per- 
mitted to  me  to  say  *  I  doubt  of  the  construc- 
tion,' unless  I  do  doubt ;  bow  much  soever  I 
may  wish  that  this  outlawry  should  not  stand. 
I  am  of  opinion,  that,  according  to  the  letter, 
sense,  and  grammatical  construction  of  the 
sentence,  the  Court  was  held  in  *  Brook- 
street  near  Holborn  ;'  and  that  '  Brook-street 
near  Holborn'  lies  in  the  county  of  Middlesex : 
and  I  am  persuaded,  there  is  no~aian  who  can 
think  otherwise. 

'These  are  the  errors  which  have  been  ob- 
jected ;  and  this  the  manner  and  form  in  which 
they  are  assigned.  For  the  reasons  I  have 
given,  I  cannot  allow  any  of  them.  It  was 
our  duty,  as  well  as  our  inclination,  sedulously 
to  consider  whether  upon  any  other  ground, 
or  in  any  other  light,  we  could  find  an  infor- 
mality which  we  might  allow  with  satisfaction 
to  our  own  minds,  and  avow  to  the  world. 

But  here,  let  me  pause 

It  is  fit  to  take  some  notice  of  the  various 
terrors  bung  out ;  the  numerous  crowds  which 
bave  attended  and  now  attend  in  and  about  xke 
hall,  out  of  all  reach  of  hearing  what  passes 
in  court;  and  the  tumults  which,  in  othei^ 
places,  have  shamefully  insulted  all  order  md 
government.       Audacions  addresses 


fovernment.      Audacious  addresses  m  pnnt/|ii*?> 
dictate  to  us,  from  those  they  call  the  people,  ^  *JSf^ 
the  judgment  to  be  given  now,  and  afterwards 
upon  the  conviction.     Reasons  of  policy  are 
urged,  from  danger  to  the  kingdom,  by  com- 
motions and  ffeueral  confusion. 

Give  me  leave  to  take  the  opportunity  of 
this  great  and  respectable  audience,  to  let  the 
whole  world  know,  all  such  attempu  are  vain. 
Unless  we4iave  been  able  to  find  an  error  which 
will  b»ar  us  out,  to  reverse  the  outlawry,  it 


upon  a  promissory  note  set  out  to  be  made  3d 
of  November  1719,  to  pay  on  the  Slat  of  De- 
cember next,  it  was  argued  that  the  nord 
*  next,'  did  not  refer  to  the  date  of  the  note, 
but  to  the  time  of  declaring;  so  that  the  plain- 
tiff complains  in  Triui^  term,  that  at  that  time 
the^  defendant  bad  not  paid  a  sum  of  money 
which  he  was  obliged  by  note  to  pay  in  De- 
cember next.  But  per  curiam,  "  We  must  take 
it  '  secundum  subjectam  materiam,'  aud  as  a 
translation  of  the  note,  and  then  it  can  be  no 
otherwise  than  a  note  the  Sd  of  November 
1719,  to  pay  in  December  next,  which -is  next 
mfler  the  date  of  the  note."  See  also  in  vol.  13, 
p.  ^S4.  lord  chief  justice  Treby^s  qualifi- 
catiQn  of  the  rule  for  applying  the  relative  to 
the  last  anteoedeot. 
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must  be  affirmed.  The  consBtotion  dotti  not  ■ 
allow  reasons  of  state  to  influence  oar  judg- 
ments :  God  forbid  it  ahoiUd  I  We  must  not 
regard  political  consequences,  bow  formidaUa 
soever  they  might  be:  if  rebellion  was  the 
certain  consequence,  we  are  boood  to  say, 
*  Fiat  jusiitia,  mat  coelum.'  The  cooatitotioD 
trusts  the  king  with  reasons  of  sUte  and  po^ 
licy ;  he  may  stop  prosecutions ;  be  may  par- 
don offences ;  it  is  his,  to  jodffe  whether  the 
law  or  the  criminal  abonld  yi^d.  We  have 
no  election.  None  of  as  encouraged  or  ap* 
proved  the  oommiasion  of  either  of  the  crioici 
of  which  the  defendant  is  convicted :  none  of 
us  had  any  hand  in  his  being  prosecuted.  As  to 
myself,  1  took  no  part  (in  another  place,)  in  the 
addresste  for  that  prosecution.  We  Hid  not 
advise  or  assist  the  deiendant  to  fly  from  juatioe : 
it  was  his  own  act ;  and  he  must  uke  the  coo* 
sequences.  None  of  ua  have  been  consulted, 
oiv  had  aoy  thing  to  do  with  the  present  pro- 
secution. It  is  not  in  our  power  to  atop  it:  it 
was  not  in  our  power  to  bring  it  on.  We  can- 
not pardon.  We  are  to  say,  what  we  take  the 
law  to  be;  if  we  do  not  speak  our  real  opi- 
nions, we  prevaricate  with  God  and  oar  own 
consciences. 

I  pass  over  many -anony moos  tetters  I  have 
received.  Those  m  print  are  public:  and 
some  of  them  have  been  brought  judicially  be- 
fore the  Court.  Whoever  the  writers  are,  they 
take  the  wrong  way.  1  will  do  my  duty,  uo- 
awed.  What  am  I  to  fear  ?  That  menda*  M/a- 
mia  from  the  press,  which  daily  coins  falsa 
facts  and  false  motives?  The  lies  ofcakimny 
piyrry  no  terror  to  me.  I  trust,  that  my  temper 
of  mind,  and  the  colour  and  conduct  of  my 
)^^  -A.  ve  given  me  a  anil  of  armour  against 
""^  >rrows.  ir,  during  this  king's  rcign,  I 
ever  supported  his  governmeiii,  and  as- 
sisted his  measures,  I  have  done  it  witliout 
any  other  reward,  than  the  consciousness  of 
doing  what  I  thought  right.  If  1  have  ever 
opposed,  1  have  done  it  upon  th^  poiata  them- 
selves, without  mixing  in  party  or  faction,  and 
without  any  ctillateral  views.  I  hoouur  the 
king;  and  respect  the  people:  but,  many 
things  acquired  by  the  favour  of  either,  are,  io 
my  account,  objects  not  worth  ambition  I 
wish   popiiUntv*,  t>ut,    it  is   thnt  popniHrity 


*  **  A  popular  judge  \»  a  deformeii  tniug :  aod 
blaudites  are  iiuer  tor  pla^  era  tlian  tor  magis- 
trates. Do  good  to  the  people ;  i<ive  them  and 
give  them  instice ;  but  let  it  be  as  the  psalm 
says,  '  nihil  inde  expectantes,'  ioukini^  for  no- 
thuig,  neither  praise  nor  profit."  Lord  Bacon's 
speech  in  the  Star  Chamber  before  the  somnEMT 
circuits  in  the  year  1617. 

Lord  Mansfield's  expressions  in  the  text  eon- 
cerniog  popularity  were  some  jeara  after- 
wards criticised  by  Mr.  Home  in  the  conrt 
of  King's -bench.  See  hisCaae  for  a  libel, 
A.  o.  1776.  The  geneml  structure  of  this 
speech  of  the  Chief- Juatioe  was  not  spared  by 
hia  enemies  at  the  time.  In  *  Another  Letter 
to  Mr.  Alawn'  is  the  foliowuig  ] 
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wbich  fbllowft ;  not  that  wbich  i»  ran  after.  It 
is  that  popularity  which,  sooner  or  later,  never 
fails  to  do  justice  to  the  pureuit  of  noble  ends, 
by  noble  means.  I  will  not  do  that  which  my 
conscience  tells  me  is  wrong,  upon  this  occa- 
sion, to  ffain  the  huzzas  of  thousands,  or  the 
4aily  praise  of  all  the  papers  which  come  from 
tbe  press :  I  will  not  avoid  doing  what  I  think 
is  ri|;ht,  though  it  should  draw  on  roe  the  whole 
artillery  of  lil^ls ;  all  that  falsehood  and  malice 
can  invent,  or  the  credulity  of  a  deluded  popu- 
lace can  swallow.  I  can  say,  with  a  great  ma- 
gistrate, upon  an  occasion  and  under  circum- 

"  With  acute  practisers  every  studied  pre- 
face of  impartiality,  of  prodigious  firmness,  of  li 
disregard  of  danger  even  to  the  loss  of  life,  and 
of  an  extreme  anxiousness  in  any  crown  pro- 
secution to  find  out  the  smallest  iota  of  justifi- 
cation for  the  defendant,  will  only  raise  an  ex- 
traordinary attention  to  every  colour  of  good 
or  evil,  to  every  shade  or  light,  made  use  of  by 
such  jiidf^,  and  to  the  whole  of  his  gesture ; 
for  their  jealousy  will  be  set  on  the  watch  by 
the  midoeness  alid  unusualness  of  an  elaborate 
exordium  from  the  chaste  bench  of  sober  judi- 
cature.   What  should  make  so  artificial  a  be- 
ginning necessary  ?  Judges  who  mean  nothing 
unfair  need  never  recur  to  these  meretricious 
arts.    Why  then  should  you  use  them  ?  Do 
you  imagine  the  world  suspects  you  of  some 
design  of  not  doing  your  duty  ?  If  not,  it  must 
be  your  consciousness  of  intending  some  du- 
pliaty  that  makes  you  thus  call  in  before- 
naiid  such  guards  to  your  reputation.    Genuine 
fliinpHcity  and  pure  virtue  are  ever  devoid  of 
fictitious  ornaments.    Every  extraordinary  de- 
claration, side  speech,  hint,  tone  of  voice,  look 
or  gesticulation  ^will  furnish  matter  of  animad- 
Tersion,  and  the  user  finally  dupes  himself  and 
becomes  the  sacrifice  of  his  own  artifice ;  what- 
ever seeming  conviction   and  rhetorical  ap- 
plause his  argument  or  oration  may  carry  with 
tbeni  at  the  lime.    Truth  stands  the  eige  of 
professional  aod  popular  discussion,  but   so- 
phistry of  neither ;  for  it  cannot  alter  the  na- 
ture of  tbingpi,  although  it  will  disguise  their 
appearance  for  a  while.     Time  will  always 
flooDcr  or  later  detect  the  adultery.  .    *  Opi- 

*  oioHdm  commenta  delet  dies,  natures  judicia 

•  coafirmat.' " 

AiJtl  it  is  to  be  observed  that  to  the  quotation 
frona  Cicero  **  Ego  hoc  anitno,"  &c.  Mr.  Ser- 
jeant. Hill -in  his  copy  of  Borrow  had  written 
us  a  note  the  following  passage  of  Swif).  (See 
4  Bar<-ow,  956S-3,  8vo  edition  of  1813.) 

**  The  world  will  never  allow  any  man  that 
character  which  he  gives  to  himself  by  openly 
profeaalnflf  it  to  those  with  whom  he  conver- 
0eth.  Wit,  learning,  valour,  acquaintance,  the 
eateem  of  good  men,  will  be  known  although 
^sve  should  endeavour  to  conceal  them,  however 
they  may  pass  unrewarded :  but  1  doubt  our 
owD  bare  assertions  upon  any  of  these  points, 
wwill  be  of  very  little  avail,  except  in  tempting 
tbe  bearers  to  jadge  directly  contrary  to  what 
me  advaDce^" 
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stanees  not  unlike,  «'  Ego  hoc  animo  semper 
fui,  nt  invidiam  virtute  partam,  gloriami  baud 
infkroiam,  putarem." 

Th^  threats  go  further  than  abuse:  per- 
sonal violence  is  denounced.  I  do  not  believe 
it :  it  is  not  the  genius  of  tbe  worst  men  of 
this  country,  in  the  worst  of  times.  But  f 
have  set  my  mind  at  rest.  The  last  end  that' 
can  happen  to  any  man,  never  comes  too  soon, 
if  he  falls  in  support  pf  the  law  and  liberty  of 
his  country  (for,  liberty  is  synonymous  to  law 
and  government.)  Such  a  shock,  too,  might 
be  productive  of  public  good :  it  might  awake 
the  better  part  of  the  kingdom  out  of  that 
leihargy  which  seems  to  have  benumbed  them^ 
and  bring  the  mad  part  back  to  their  senses,  as 
men  intoxicated  are  sometimes  stunned  into 
sobriety. 

Once  for  all,  let  it  be  understood,  *  that  no 
endeavours  of  this  kind  will  influence  any  man 
who  at  present  sits  here.'  if  they  had  any 
eflTect,  it  would  be  contrary  Ito  their  intent : 
leaning  against  their  impression,  might  give  a 
bias  the  other  way.  But  1  hope,  and  1  know, 
that  I  have  fortitude  enough  to  resist  even  that 
weakness.  No  libels,  no  threats,  nothing  that 
has  happened,  nothing  that  can  happen,  will 
weigh  a  feather  against  allowing  ^e  defendant, 
upon  this  and  every  other  question,  not  only 
the  whole  advanU^e  he  is  entitled  to  from  sub- 
stantial law  and  justice;  but  every  benefit 
from  the  most  critical  nicety  of  form,  which 
any  other  defendant  could  claim  under  the  like 
objection.  The  only  efiect  I  feel,  is  an  anxiety 
to  be  able  to  explain  tbe  grounds  upon  which 
we  proceed;  so  as  to  satisfy  all  mankind, 
*  that  a  flaw  of  form  given  ^ay  to  in  this  case, 
could  not  have  beeu  got  over  in  any  other.'' 

From  the  precedents  we  have  seen,  it  ap- 
pears, that  a  series  of  judgmeiits  have  required 
a  technical  form  of  words,  in  the  description 
of  the  county- court  at  which  an  outlaw  is  ex- 
acted :  that  at\er  the  words  *  at  my  county- 
court,'  should  be  added  the  name  of  tne 
county;  and  after  the .  word  *  held,'  should  be 

added—'  for  the  county  of- (naming 

it).  Whereas  here,  the  sheriff  says,  *  at  mjr 
county  court,'  without  adding—*  of  Middle- 
sex :'  and  he  says — *•  held  at  the  bouse,'  &c. 
without  adding  th^  words,  «  for  the  county  of 
Middlesex,'  after  the  word  <  held.' 

As  to  the  first  expression,  the  cases  begin  as 
far  back  as  the  seventh  of  James  the  first.  As 
to  the  second  exnression,  they  begin  about  ii^m 
18th  of  Charles  the  second. 

If  we  are  compelled  by  authority  to  h>ok 
upon  either  expression  as  techntcaily  neces- 
sary, it  is  sufficient  upon  this  occasion ;  because, 
here,  both  are  wanting. 
If  an  outlawry  be  returned  in  this  manner^— 

*  Ad  com.  meum  tent,  apud  Cieestriam  in  co- 

*  mitatu  Sussex,  &c.'  it  is  erroneous ;  because 
it  is  not  said  <  ad  com.  meum  Sussex  tentum, 

*  Sk,**    Alder  was  outlawed  for  murder ;  and 


•    P. 

Case. 
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il  WM  f|iOT?4  fw  WV,  tlwH  t^e  fberiff  «► 
laroed '  ^  coq.  laeum  tiwt4iii  4pa4  p.  io  tlup 
<  coQuty  of  NortbumberUod,'  god  |U4  DOl  fi«y» 
'  Ad  com.  topim  Nortbunibm  teotqni,  te :' 
lod  tbif  WW  boldes  to  he  error.*  Awoqg  |b^ 
errors  for  which,  th^  reporter  «&]f«,  ||i«  oul- 
lawnr  was  retorted,  the  geooad  ip^uot  Afud 
'  fSufelcisB,'  «fi^  *  coin.  SHHlip:'  Mid  Ifiifi  h^ 
9ay«,  bftd  beep  ^  oommoB  .exceptioQ,f  Three 
copies  have  b^en  left  with  u«,  from  |he  ri^ 
fords:  nod  (hey  are,  ^'M  com.  meoin]:  Middle- 

*  mx  teot.  kc,  I*  agreeably  to  the  judgioeots  J 
Im^e  meotioaed.  nioaioi^o  assi^^Md  error 
9f  oatlawry  :  apd  one,  said  0  he  allowed,  was, 

*  that  the  court  is  said  tp  be  held  at  the  couoty 
of  Hereford ;'  aod  doth  oot  My  *  for  thecoooty.*!', 
Ao  outlawry  was  reversed,  bemiiae  said  *  ad 
'  com.  meum,  3cc.'  aod  oot  said  *  pro  comitatn.'§ 
Thb  terni,  severe  outlawries  were  reversed, 
for  want  of'  pro  coui/  or  '  nee  eorum  f^liquia,' 
or  *  per  judicimn  cerooslorpm*'**  Ooe  who 
was  outlawed  for  the  murder  of  sir  EdoioDdbary 
Godfrey^  npw  hroQght  a  writ  of  error  io  his 
band  to iha  bur;  praying  '  that  ||  might  be 
read  aod  allowed*  The  ootUwry  wu  re- 
versed, 4aw»nff  tho  orrera  assigned,  oi)e 
sviMi  *  that  it  Old  uot  appear  the  Court  wi^ 
held  pro  Gomitatn.'  The  other  wss  dearly  a 
fatal  objectioo.ft  All^  statinf  the  ease,  #ir 
BarthoUMiiew  Shower  saya^— •  she  briaffs  a  writ 
of  error,  to  reverse  the  outlawry :  aod  4)e  enor 
wbi^  I  assigned  arp  tamt,  wm  the  nannl  fauk, 
Ml  nol  sfiying  the  cnonty-ooairt  was  heM  ^ro 

'     I.'  The      '  


C$i^^JohnWilhitnfn 


im 


I  outlawry  wae  rnversed.lt  This 
is  a  wm  atroitf  nuthority,  to  ahew  tfcut  mi  the 
Hiird  of  W.  and  M.  it  wu  lettled  *  thM  the 
«  worda  *  prp  comitaia'  wore  technically  ip^e^- 
cessary/  A  repord  pf  ao  ootUwry  has  b««|i 
taiid,  ngnM^ln  tp  this  Ibrm,  estabUah^d  as 
naeesaary ;  and  save  *  ad  com.  ^iBenm,  ten^. 
*jf^  com.  Bliddm;!,  apod  |e  Cheshire- 
*  nh«^ie  in  Graf  Viiin  lane  m  com.  pruBdiptf '||  || 

No  case,  report,  or  record  hpf  b^  foqmlt 
pupco  the  third  of  queen  Anne,  wbiclf  can  be  pf 
nby  asp,  either  wsy,  upon  this  ppip^  or  npy  of 
the  err^rsMsign^d, 

Theaotbpritfps  )  bafc  atated  itad  to  $hb  d^ 
UneniHiadilsted.  They  «re  m»fl  »nd  bu/e 
pwailgdehove  a  century,  I  think,  they  h^fup 
jmanst  Uw  pud  reasepi.    The  former  Mtheri- 

•  Maob.  t§  Ja^,  AWer'«  Caf^  8  BoU'a  JU- 
pprtsd2. 

t  l>.t9C$r.9.  lKehkfiO|(il,Bez9.Si- 
cleiDore. 

llEtei  f».  PMIA  H.  3«,S3  Cpr.  S,  rotulp  16. 
M^v.  Preston,  H.  88, 39  Car.  8,rQtn|o  U<Be^ 
V.  Vernatt.  H.  1,  8  J.'  8,  rptulo  9. 

']  M.  18Car.  8.  Rez^.Toftoo,  8  X«Uel83. 
H.88,89CpMr.3.  1  Vent.  108,  Jinooymous. 
«S.  91  Car.  3,    8  Shower  60. 

ft  B.  lJ.8.9]||od.  80,aoQMm9iia:  (8. 
f<-«9  Bex  fi.¥^rMtt>left  with  iw  6^^  Mm  vn- 
4»rd.) 

U  M.  3  W.  and  M.  1  Show.300.  BflK  v. 
jLady  Qneby  aliaa  Trader. 
H II  Tr.  9  W.  9|  1697.  nMo  1  Rez  9.  M. 
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ftea  w^nr  otharwam<  the  pwpBiMin  Mlii 
IS  ptberwisn*  Th^  ia  no  r?wn  fiir  re<|vijif 
these  words :  there  is  suflipient  certaisty,  with* 
90t  tl>^m*  It  is  impossiblp  to  ^nK  PPM  4if 
r^coard,  but  thM  the  coupty-povrt  pi  im^  die 
defendant  was  ejtacted,  wM  the  cnnrt  0f  mj 


held  for  the  ooonty  of  Middlesex.    Bo|,  tbb  if 

f,  biffhly , 
had  the  benefit  Qf^tftin  exoeption,  for  %  gmt 


a  criminal  pase,  niffbly  penM.    QaU%in)i»T9 


length  of  time.  Can  we  refuse  \i  tjo  the  Ms- 
dant  ?  We  o^nqot :  though  I  am  clcsrif  of 
opinion,  *  there  was  not  a  colour  vjpstUit 
tp  bold  these  words  to  be  necessary.*  Ths  oo- 
jectioD  to  the  blundef  between  the  pesce  *  of 
the  now,'  and  '  the*  late  king,'  after  S90fi^ 
tiop,  has  nut  much  more  solidity  in  it :  yet  iho 
Hpuse  of  ifirdt  thppght  themseivff  bound  by 
pref»dents.  And  so  mvst  Wf>  h«d  Ibe  fltf 
been  discovered  h^fote  judgment*  I  cwiat 
a^y ,  *  thnt  it  does  not  nppaar  upon  this  record, 
that  tbp  Court  w^m  nf  and  held  for  the  cpwu; 
of  Middlesex :'  hacauae  1  aip  d^lv  sf  Piii* 
nion,  *  that,  most  ms|)ifa^lyf  it  doea,^  Bs(  I 
^nn  say,  that  a  series  of  aoiboriiies,  onioHieicJi- 
od  and  nnnnntradioted,  frooi  the  7tb  of  hm* 
},  as  to  one  ei^pressinn,  nnd  from  ^^  ^i>  ^ 
Churleii  9,  4s  tP  the  other,  ha?^  sfid  *  web 
words  W»  formally  necensary :!  I  can  isy  ibit 
anch'imthortty.thnpgh  betrnn  witboot  lie, 
ivpsop  or  common  asosoi  ought  fo  nvtil  tbr 
delbnddnt.  )twouldbadapgerip«s,toaytbat 
my  exQpptipp  f  Unwed  so  long.  «hnnM  aoe  k 
Offrrrulpd-  Th^exofptioncort^nlywouUBOt 
h^ve  pra?ailed,  had  it  beep  opposed  at  ftnf: 
hut,  before  tbf»  third  of  ^u#en  Anpe,  th^  Wise 
UP  oppositipn  »fter  a  wnt  of  error  wm  8iwi4 
the Coort considered  the  cmwnia  i 


In  the  If  refsal  upon  any  pretenae,  hov  slight 
soeepr.  Though  that  is  not  thp  fsasn  nav,  tbf 
nopessity  pf  the  fi»rm  of  words  mnit  a4  br 
a»nvassedt  smpp  it  has  been  ao  o^  i4)>^ 
necessary.  The  offipers  of  the  crown  aw  i^ 
f»N)t,  for  not  attending  to  the  ferm  prs<criM 
ond  copying  thn  itrecedent  of  the  f  iof  •• 

Thfre  epo  be  nn  OMscbief  or  Inc^rtMntj  viir 
fnm  this  dptprnsination:  bfcanse,  it  hda^ 
opce  known  '  wbft  form  of  wi^rdi  is  pepsswy, 
it  is  easy  to  follow  it.  ^nt  great  apapi0«  »■ 
inoartainty  rnnfl  ^IhNe,  from  thia  cowt'i  ol- 
lowiog  a  formal  exceptiou  one  day,  and  dio|i- 
lowing  it  in  another. 

I  beg  to  be  understood*  tbpl  1  gmnnd  mj 
npmioii  singly  upon  the  authority  of  the  rnooi 
adii|4B[adt  which,  as  they  are  n«  tha  A*^ 
ble  aBe,  in  a  criminal  nase  bigMj  9WiJ 
thipk  might  not  to  be  departpl  fiom:  w 
IhemfiMoI  ambpwid  to aay  that, for viat of 
thapp  teabnimd  woids,  thn  mtdnpiy  Mfbt  <» 
haresapiiid. 

TbaothertfaraejttdgeaspalwicrMllin.  M 
iwlhpir  aigameols  tended  to  eopportaadil^ 
Irate tbeaame  doelrina  which  hm  lerMipM 
laiddewn;  and  aa  they  did  »oc  dif er,  in  tg^ 

.yi^piufpiwy^i^— i ■  Mill—     ^  i«tn  wrti^mm^t^^^ 

•  VideLoAop'sCaae, 


illti  m  Mb  I»/mUl^mfif  Libdi. 
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if  as,  tlw  two  MIotriDg  poibts  wm 
terjr  stKBWMiti J  and  ? ery  oopioilaly  < 
■ides:    Btmchr,   *  whether  we  infor 


f*ft,  IhHb  the  ophiiefrgf¥«ll  by  bll  hto^fhli 
emit,  fbr  Um  sake  bf  bi>etily,  moHibg^ 
jAHvwhatlheyaldd. 

A  mte  was  iiioordiAgly  itiad«  (ill  eieh  ctttte) 
'That  the oatkWry  be  revened.** 

On  UMeame  8th  ^  Jdhe  IfM, 

Rttlea  wefe  made,  fdt  thte  (iHigMUM  l6  itieW 
diUse  (dpon  Ttieeday  then  itezi)  wby  the  jttdf- 
inetit  fthould  not  be  ai-rested  i  and  Why  lh«  t^- 
diet  shoold  not  be  set  aside. 

Abd  also  a  rale  fpr  now  remandintf  the  de- 
fendant to  the  costody  of  the  mirShal  And  for 
bringing  him  into  court  again  open  ToesJay 

AcoordlBglyi  on  Tuesday  the  I4tb  ef  Jone 

aivasd, 
oopioilsly  on  bM 
r  tie  infbrmalioiis 
^jceald  be  exhibited  by  the  soKcitor-getoeral ;' 
and  *  whether  the  amendment  could  be  made 
'  by  a  single  jadge  eat  of  oonrt,  in  the  manner 
*  before  speoifieil.'  The  fermer  was  ^bjeeied 
to,  as  a  grenad  for  arresting  the  jadgntet: 
the  latter,  aa  a  ground  fo^  a  new  trial. 

Lord  MantfieU,  as  \6  the  motion  in  arrest  of 
jtidgriaent,  adhered  to  the  opinion  he  had  be- 
Ibft-e  diYen,  '  that  the  inforrostions  were  well 
'  exhibiied  by  the  solicitor- general.' 

As  to  the  motion  for  a  new  trial  on  aeoonlit 
of  the  amendment,  he  dcdartd  his  satisfaction 
at  the  Bsotion's  baring  been  made,  and  the 
lilatler  so  fully  discuss^  and  understood. 

Matters  of  practice,  he  observed,  are  not  to 
be  known  from  books.     Wbal  basses  at  a 
jt^dge's  chambers  is  matter  of  tradition :  it  resto 
in  memory.    In  cases  of  this  kind,  judges 
must  inquire  of  their  offiters.    This  is  done  in 
court,  every  day,  when  tfie  practice  is  dis- 
puted  or  doubted,    tt  is  in  its  nature  official. 
Tlie  officers  are  better  acquainted  with  it,  Uian 
ttie  judgea.     For  his  own  part,  neither  his 
education,  nor  his  walk  in  Kfe  beibre  he  came 
into  this  court,  ever  led  him  into  any  knowledge 
of  Ihe  practice  of  orders  made  by  judges  in  tSe 
radation.  Tlie  making  this  ordeir  for  the  amend- 
ment appeared  to  him  to  be  rightf  and  to  be  a 
jnatter  of  course,    tt  came  to  him  as  a  matter 
or  course,  and  recommended  assooh  from  a 
g^eutleman  of  great  experience,  who  (he  knew) 
^roald  as  soon  bare  cut  off  his  right  haodf  as 
lisLve  deceived  him  By  reprefljenting  thia  as  a 
thing  of  course,  when  it  was  not  so.    Acoord- 
in^r^y,  he  issued  a  summons,  '  to  shewt  cause 
*  vtrhy  the  amendment  ahould  not  be  made.*   A 
0iiiiiaions  always  issues,  before  a  judge  makes 

^  For  the  effect  of  revetsal  of  outlawry  and 
^r  the  distinction  between  an  outlawry  at  the 
Ma  it  of  a  subject,  and  one  in  the  case  of  the 
ero%n,  see  the  Case  of  St  John's  College  v. 
9M.  uvMft,  f  Term  Rep.  S59.  That  the  greatest 
strictness  is  required  in  proceedings  of  out- 
k»wry,  see  in  Ret  9.  Almon,  Pasch.  33  G.  3, 
^  T"erm  Rep.  2(hl,  and  Gilb.  tiiist.  of  C.  B. 
therein  cited. 


all  OTw«  A  iHtaulldttl  thMftMi  iMnl  dttt,  df 
«»afB^  UtMitt  tM  tttendftnce,  hi*  tordshift 
sited  Bir.  Hdgh«k  (ad  old  and  ezpdikACea 
offlCbl).  tiM  ifeftndkties  clerk  lb  MIH,  « whe- 

<  thef  ttl«rd  was  Any  dodbt  bUt  that  this  was 

*  amendable.'  He,  very  rightly,  and  aa  was 
bis  duty,  ddcnitUd  *  thkt  it  #ka  tidMidable. 

•  ^bil  thai  l|«  Mulfl  dot  toy  otheHrise.^  Rii 
roldiblb  thSlk  Iddk  doWn  a  bodk  iH  Which  word 
elilerM  sothb  cased  Where  infdrmstiohs  wero 
amebded  by  i  jiidg^^a  older,  itost  befofv  triki  $ 
and  alW  rMlitag  One  6r  two,  Mr.  f  hll^  the 
defendatat^s  tttof  oey,  dashed  him  not  to  giTa 
hiitaself  ioy  furtheF  ttotibld.  Mt.  Philips  said 
indeed,  <  thst  he  could  dot  tbnsedt  td  it.'  fiuf 
he  did  hot  nbjedt  to  it,  nor  eontndlct  it;  nor 
wad  it  obfecUki  to,  at  the  trial.  The  counsel 
saw  thtt  therfc  tould  bd  no  olgeetkm  made  to 
theofddi'. 

Mr.  JdStice  ]blAckstone»  in  bis  third  rolnme,* 
girtt  the  risd  and  history  or  amendmedhii 
filry  shdHly  lihd  in  few  words.  lie  Shews  how 
it  Stood,  before  the  feign  of  Edward  1.  in  whose 
tihie,  (probably  about  his  Idth  year)  BHtton^a 
trestito  was  published,  in  tiie  king's  name  ind 
by  thd  kibg*8  authcH-ity :  #liich  seems  intended 
to  give  a  check  lo  the  nawArrantable  practtcea 
of  tom^  jddgles  whb  had  made  false  eutrite  on 
the  rolls,  to  corer  their  Owh  misbeharioiir.  And 
about  the  IBth  year  of  his  reign,  almost  all 
the  judges,  even  the  most  able  and .  nnright, 
wtu  prosecuted  by  him  ;  and  some  or  them 
Tcry  nearily  fined ;  and  one  of  the  causes  aa- 
sigtted  for  it,  was  eranng  and  altering  reoerdai 
particulartyy  sir  Ralph  tlengham  waa  fined 
600  marks  at  least,  (some  say  t,OoO)  for  alter- 
ing, out  of  mere  Compasuon,  a  fibe  set  Upon  a 
T wy  poor  man,  from  ISt .  4d»^  to  6f .  td^  iJpon 
thia,  the  judges  grew  so  strict,  (hat  aAer 
infollment  they  would  dot  amend  their  jodg- 
metata,  eren  to  aet  them  right.  They  were  m> 
alarmed  by  thia  aererity,  ttiat  through  a  fear 
of  being  aaid  to  do  wrong,  they  hesitated  at 
doing  that  Which  wsa  right ;  and  becausie  cri- 
lAinal  and  clandestine  altdraUdns,  to  make  a 
record  speak  a  Msily,  were  forbidden,  thsiT 
oonceired  that  tkey  might  not  judicially  and 
publicly  amend  it,  to  make  it  agreeable  to 
troth.  But  dedanliona  and  pleaa  might  al- 
ways be  amihided  at  any  time:  it  was  only  in- 
rOllmeota  that  were  prohibited  by  fintton. 
There  nerer  waa  any  distinction  (as  to  amend- 
ments at  the  comidon  law)  between  criminal 
and  oiril  causes ;  that  b,  before  the  8  ll.  0^  c. 
IS,  of  Jeolbila.  The  judgea  adhered  to  snck 
strictness,  that  iostice  waa  entangled  in  the  net 
of  fi>rm.  The  legislature  waa  therefore  Airoed 
t((  interpose;  and  no  kss  than  tweire  statuted 
of  amendment  were  madCi  to  remedy  these  op- 
probrious niceties. 

The  fundamental  question  here  isj  *  whether 

<  an  information  may  be  amended,  at  oommoii 
« law,  at  the  desire  of  the  crown,  alter  plea 
« pleaded.'  ^^ 

Niltnherless  preoedenta  are  produced,  from 


*  Boek  i,  c  85,  p.  407. 
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the  time  of  queen  Elizabeth,  and  all  through 
the  reigns  of  James  1,  and  Charles  1,  and 
many  side^bar  rules,  which  shew  that  it  was  of 
course :  for,  if  it  were  not  of  course,  it  would 
have  heen  moved  in  court,  as  every  thing  not 
of  course  is. 

So  long  ago  as  6  W.  S,  lord  chief  justice  Holt 
treats  it  as  a  known  thing,  a  thing  of  course. 
1  Salk.  47,  the  Ring  against  Harris.  A  mo- 
tion was  made,  to  amend  an  information  for 
O'ury ;  and  opposed,  because  the  defendant 
pleaded.  £t  per  Holt  chief  justice  <as 
to  amendment  after  plea  pleaded,  there  is  no 
great  matter  in  that.  After  a  record  has  been 
■ealed  up,  1  hafe  known  it  amended,  even  just 
as  it  was  going  to  be  tried.'  In  12  W.  3,*  sir 
Bartholomew  Shower  moved  to  amend  an  in- 
formation of  forgery,  in  ten  places :  and, 
though  opposed,  the  motion  was  granted,  be- 
cause it  made  DO  alteration  of  the  fact;  and 
that,  without  costs  or  imparlahce.  In  the  case 
of  the  King  against  Charlesworth,  3  Stra.  871, 
the  information  was  for  forging  a  warrant  of 
attorney  to  acknowledge  satisfaction  upon  a 
judgment  of  Easter  term :  and,  after  issue 
joined,  the  record  appearing  to  be  of  Hilary 
term,  the  information  was  amended,  without 
costs  (the  prosecutor  having  been  admitted  a 
pauper,)  and  without  givmg  the  defendant 
leave  to  plead  de  novo.  And  Hil.  10  Anne,  the 
Queen  against  Sitnmonds  was  there  cited : 
where  the  title  of  an  act  set  forth  in  an  infor- 
mation was  amended.  And  there  is  no  autho- 
rity to  the  contrary.  There  can  be  no  doubt 
thereibre  of  its  l>eing  amendable;  upon  the 
authority  of  a  series  of  precedents,  without 
any  objection,  and  all  these  printed  cases  un- 
contradicted. 

And  why  should  it  not  be  amended  ?  If  it 
had  not  been  amended,  the  attorney- general 
would  have  dropped  this  infornaation,  if  he 
thought  there  was  a  slip  in  it ;  and  have 
brought  another.  And  this  would  have  been 
more  inconvenient  to  the  defendant,  and  have 
barrassed  him  more :  •he  would  have  no  benefit, 
and  more  vexation.  This  amendment  avoids 
^  delays,  and  saves  ezpenoes:  it  saves  the  de- 
fendant the  expence  of  bringing  his  witnesses 
up  again.  The  attorney-general  pays  no  costs. 
The  defendant  never  asked  leave  to  plead  again, 
or  to  have  the  trial  put  off:  nor  was  there  any 
cause  for  it.  The  defence  was  not  at  all  varied. 
The  substance  of  the  charge  was  not  at  all  al- 
tered :  it  remained  the  very  same.  The  true 
merits  of  the  cause  stood  the  very  same.  There 
Js  no  difference  at  all,  but  that  the  prosecutor 
must  prove  more.  The  nature  of  the  paper 
was  the  same:  every  objection  was  equally 
open  to  the  defendant,  ind  be  bad  the  further 
advantage  of  any  verbal  slip  in  setting  out  the 
libel  upon  the  record. 

But  it  is  objected,  *  that  it  could  not  be  done 
Out  of  court.' 

Answer.  It  might  be  done  by  the  Court :  it 
night  be  done  at  the  side- bar.    And  a  great 

*  lSalk.40,anOD. 
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deal  that  may  be  done  in  eoort,  is  done  by 
judges  at  ehambers,  b  term-tiioe :  io  racatioo, 
a  great  deal  more  is  done  by  them  at  chan- 
bers ;  because  it  can  be  done  no  where  fbe. 
Most  of  the  precedents  of  amendments  before 
trial  are  in  the  vacation.  Lord  chief  Justice 
Lee  amended  a  record  of  an  inrormation,  lent 
up  from  York ;  the  mistake  being  there  diioo- 
vered  during  the  assizes^:  and  the  record  « 
amended  was  returned,  and  immediately  tried. 
J  am  obliged  to  a  irentlemao  at  the  bar,  who 
sent  me  a  case  of  the  ALing  against  Ring,  19th 
of  March  1746,  where  Mr.  Justice  Foster  or- 
dered the  word  *  division'  to  be  struck  out,  lod 

*  parish*  to  be  inserted  ;  though  it  was  streon- 
ously  opposed,  and  the  defendant  most  hue 
been  acquilted,  if  it  had  stood  ooameoded.  Mr. 
Justice  Foster  bad  applied  himself  partiealiriy 
to  the  crown  law;  was  a  strict  adherer  to  l«gil 
forms;  and  had  more  experience  in  busiDcn 
proper  to  be  done  out  of  court,  than  soy  other 
judge. 

*  Whether  it  was  a  necessary  affleodaMBt, 
or  not,'  I  give  no  opinion,  oor  form  any. 

There  is  a  great  difference  between  ameod- 
ing  indictments,  and  amending  infomatioiii. 
Indictments  are  fbund  upon  the  oaths  of  a  jory ; 
and  oujgrht  only  to  be  amended  by  tbemtelTei: 
but  informations  are  as  declarations  ia  the 
king's  suit.  An  of^cer  of  the  crowiibasibe 
right  of  framing  them,  originally ;  sod  may, 
with  leave,  amend,  in  like  manner  as  any  plaio- 
tiff  may  do.  If  the  amendmetit  can  give  occa- 
sion to  a  new  defence,  the  defendant  haslnre 
to  change  his  plea :  if  it  can  make  ooalteratics 
as  to  the  defence,  be  don't  want  it.  Id  this 
case,  the  defendant  could  not  possibly  plead 
any  other  plea. 

I  am  folly  satisfied,  that  none  of  the  defen- 
dant's counsel  or  agents  ever  thought  \hr% 
was  the  least  colour  of  objection  to  the  order 
for  amendment :  but,  long  after  the  trial,  it 
occurred  to  others,  that  by  calling  it  <  an  alte- 
ration of  the  record,'  instead  of 'an  order  to 
amend  the  information,'  they  who  derire  aU 
their  knowledge  and  law  from  libeb  io  ihe 
news-papers,  might  be  bewildered  and  misled, 

Mr.  Justice  Yatu  took  notice  of  a  difference 
which  there  seemed  to  him  to  be,  between  the 
attorney-general  and  the  master  of  tbc  Croirn- 
office :  the  attorney -general  is  the  officers 
the  king ;  the  master  of  t|ie  Crown-office,  the 
officer  of  the  public.  Informations  exhihiied 
by  the  king's  attorney-general  are  conaidered 
as  the  king's  own  prosecutions,  and  ar^  called 

•  declarations  for  the  king  :'  therefore  oo  eosa 
are  paid  upon  them.  In  the  other  ioforiDa- 
tions,  costs  are  oAen  payable.  , 

He  said,  he  was  greatly  confirmed  io  ha 
opinion,  upon  the  case  now  before  ihe  Cooji 
and  had  the  greater  reason  to  think  it  a  n(|m 
one,  as  his  brother  Glynn  had^oot,  by  aft  "• 
arguments^  been  able  to  shake  it.  ^^ 

He  agreed  that  the  sUtute  power  of  amend- 
inff  does  not  extend  to  criminal  proceedag*' 
btR  in  common  law  amendmeotSy  there  «  bo 
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difference  between  criiniDal  aoU  civil  proceed- 
iDgs.  And  he  cited,  and  repeated  (in  part)  the 
case  of  the  Qneen  against  Tutcbin,  in  6  Mod. 
S68  to  387.*  He  cited  also,  to  the  same  pur- 
port, the  caae  of  Bondfield  qui  torn,  &c.  v.  Mil- 
aer,  in  this  coart,  M.  1  G.  3. 

The  question  therefore  turns  upon  what  is 
H  common -law  amendment. 

Many  cases  have  been  cited,  of  common-law. 
amendments.  But  there  is  one,  which  has 
not  been  mentioned :  it  is  the  Kiniif  against 
Goffe,  in  1  Le? .  189.  It  was  moved  to  amend 
mn  information  of  perjury.  And  it  was  ruled, 
that  they  should  give  notice  of  the  things.to 
be  amended,  to  the  defendant ;  and  he  to  shew 
cause  why  it  should  not  be  amended :  for,  the 
Courf  said,  *  it  might  be  amended.'  The 
case  of  the  King  against  Charles  worth  was  a 
Tery  strong  one :  for,  the  defendant  must  have 
been  acquitted ;  and  yet  that  amendment  was 
nsde  without  payment  of  costs^  and  without 
liberty  to  plead  de  novo. 

Indictments,  being  npon  oath,  cannot  be 
amended.f  But  informatioos  may  be  amended ; 
because  they  are  declarations  for  the  king, 
2  Viner  394,  title  Amendment  and  Jeofails, 
p\,  12. 12  Mod.  229.  The  King  against  Lewis, 
a  Mod.  281.  1  Stra.  185,  Rex  v.  ]Nixon. 

It  is  clear,  therefore,  that  informations  may 
be  amended,  at  common -law. 

As  to  their  being  amended  by  a  judge  at 
chambers — it  is,  most  certainly,  the  practice. 
Non  constat  *  when  it  begun  :'  but  it  seems  to 
have  been  exercised  time  out  of  mind;  and 
that  the  business  of  the  Court  could  not  be  done 
without  it.  The  business  done  at  chambers  is 
the  most  irksome  part  of  the  office  of  a  judge : 
but  it  is  greatly  for  the  benefit  of  the^subject, 
and  tends  to  the  advancement  and  expedition  of 
justice.  It  arises  from  the  overflowmg  of  the 
business  of  the  Court;  which  cannot  be  all 
transacted  in  court.  The  order  of  a  judge  is 
subject  to  an  appeal  to  the  Court :  but  if  ac- 
quiesced under,  it  is  as  valid  as  any  act  of  the 
Court.  It  is  common,  to  apply  to  the  Court, 
*  to  discharge  a  judge's  order :'  but  the  very 
coarse  of  appl^ring  to  the  Court,  '  to  discharge 
the  order  of  a  jnd^^e,  made  at  chambersV  sup- 
ports the  proceeding;  and  shews  that  the  order 
IS  valid  aa  to  its  effect,  if  it  be  not  discharged. 
Indeed,  if  it  becomes  necessary  to  inforce  it  by 
attachment,  there  must  be  a  motion  *  to  make 
it  a  rule  of  Court'  The  validi^  of  a  judge's 
order  can  be  impeached  only  two  ways :  either 
by  appealing  to  the  Court,  to  set  it  aside ;  or,  if 
made  in  vacation,  by  applying  in  the  next 
term,  to  set  aside  tlie  proceedmgs  that  have 
been  had  under  it.    Now,  this  order  was  made 


•  Vide  6  Mod.  274, 282,  283.  See  it  in  this 
Collection,  vol.  U,  p.  1095. 

f  Contr.  Yin.  Amendment,  (T.  a.)  1.  3, 
which  is  not  la^,  though  tmall  miatakes  in  the 
entries  of  proceeding  on  indictments  ajre 
amendable,  Com.  Dig,  titla  Amendmeot|  S 
Car.  1. 

VOL.  XIX. 


in  Tscation.  The  defendant  miglit  have  de- 
clined going  to  trial,  and  miglit  have  moved, 
in  the  next  term,  *  to  set  abide  the  verdict.* 
But  he  acquiesced,  and  went  to  trial. 

The  materiality  of*  this  amendment  is  not  in 
any  degree  equal  to  many  of  those  that  were 
madfe  in  the  cases  that  have  been  cited.  The 
defence  was,  indeed,  made  easier  thereby  :  for, 
the  word  *  tenor'  imports  a  literal  copy.*  It 
coald  not  vary  the  niiture  of  the  defence :  the 
proof  lay  upon  the  crown.  If  the  defendant 
nad  hacl  any  objection  to  the  alteration,  hn 
should  have  made  no  defence  at  the  trial :  that 
would  have  been  a  consistent  conduct.  But 
as  he  did  make  a  defence,  he  has  acquiesced  ia 
it  And  yet,  if  he  had  made  no  defience  at  tha 
trial,  the  verdict  nevertheless  would  have  stood : 
for,  it  could  not  have  been  set  aside,  unless  the. 
order  was  a  bad  one ;  which  it  now  clearly  ap-^ 
pears,  *  that  it  xf^s  not'  Therefore  it  ought  to 
be  supported  by  the  Court. 

This  is  a  motion  for  a  new  trial,  ifter  a  series 
of  proceedings  upon  it.  The  Court  have  indeedl 
spontaneously  relaxed  their  own  rule,  in  order 
to  give  an  opportunity  of  having  thia  matter 
fully  and  fairly  argued  and  considered  :  which 
I  am  glad  of;  but  I  hope,  it  will  not  be  made 
a  prei^cnt 

Mr.  Justice  ilf/on.— I  entirely  concur  with 
my  lord  and  my  brother  Yates,  in  discharging 
these  rules.  I  think,  the  iui|»ortance  of  this 
case  does  not  consist  in  the  nature  of  it ;  but  ia 
the  noise  and  clamour  that  it  has  occasjpnedy 
and  the  misrepresentations  that  have  been, 
thrown  out  to  the  public,  of  the  conduct  of  the 
judges  in  the  course  of  the  proceedings  in  it ; 
who  have  been  rery  unjustly  charged  with 
being  induced  to  it  by  partial  motives. 

In  the  case  of  the  Queen  and  Norton,  reported . 
io  lord  Fortescne's  Reports  239,  the  Court 
agreed  that  it  is  a  general  rule,  '  to  amend  in- 
formations at  any  time,  even  jiist  before  trial :' 
but  then  it  must  not  make  the  information  dif^ 
ferent  And,  to  be  sure,  it  ought  not :  for,  it 
would  make  a  different  defence.  In  the  casa 
of  Rush  and  Seymour,  10  Mod.  88,  it  is  said, 
*  that  statutes  of  amendment  extend  only  to 
pleadings  of  record  ;  and  that  pleadings,  whilo 
in  paper,  are  amendable  by  common- law  ;  and 
that  It  is  a  motion  that  the  Court  csnnot  re- 
fuse: but  they  may  refuse  it,  if  the  party  de? 
siring  it  refuse  to  pay  costs,  or  the  amendment 
desired  should  amount  to  a  new  plea.'  And  at 
to  the  practice,  it  was  almost  of  course,  where 
the  amendment  made  no  alteration  in  the  de- 
fence. Where  it  altered  the  defence,  then  it 
was  upon  terms.  There  is  nothing  that  I  ever 
looked  upon  as  so  plain. 

Then  u  to  doing  it  at  chambers — the  prae- 
ticc  of  the  Court  has  been  always  so.  The 
business  done  at  chambers  is  become  an  im- 
meose  toad  upon  the  judges,  and  is  exceedingly 
troublesome  to  them  :  but  it  is  the  practice,  the 
custom  of  the  Court;  and  therefore,  the  law  of 
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the  land.  ADd  what  hat  been  done  by  the 
judgfe  at  chambers,  in  the  present  caae,  has 
oeen  rightly  done :  iF  it  had  not,  I  shoiltd  have 
had  no  acruple  in  oTerturning  it.  But  here  is 
not  the  least  colour  for  that :  the  order  is  justi- 
fied by  a  vast  number  of  precedents.  I  ^m 
glad,  that  it  has  been  thus  fully  discussed  ;  to 
convince  the  great  number  of  persons  that  I 
see  atteodiog  here,  that  judges  have  acted  in 
this  case,  as  they  do  in  all  others;  and  that 
there  is  no  sort  of  ground  for  the  scandalous  in- 
timations that  have  been  industriously  propa- 
gated, of  their  having  been  influenced  by 
partial  or  improper  motives. 

Mr.  Justice  Willet  concurred  in  both  points. 

He  declared  himself  to  be  clearly  of  opinion, 
that  during  the  vacancy  of  the  office  of  the 
king's  attoroey-general  (which  was  the  present 
ease),  the  power  of  the  attorney- general  de- 
volves upon  the  solicitor-general  for  the  time 
being.  Consequentlv,  this  information  was 
regulDrly  and  pvoperly  eichibited. 

As  to  the  order  for  the  amendment  of  the  in- 
formation^he  held  it  to  be  justified  by  an  un- 
interrupted series  of  precedents,  from  the  time 
of  W.  d,  at  least  Aod  as  the  order  was  right, 
he  saw  no  ground  for  the  obloquy  that  had  been 
thrown  upon  the  noble  person  who  made  it. 
*  ft  makes  no  alteration  in  the  chaise:  it  makes 
DO  alteration  in  the  defence.  No  objection 
was  made  to  it:  no  advantage  waa  taken 
of  it.  It  was  acquiesced  in :  and  the  cause 
went  on  to  trial.  It  is  authorized  by  several 
cases,  and  by  a  great  number  of  precedents  for 
many  years  backward.  He  grounded  his  opi- 
nion, he  said,  upon  the  chain  and  series  of  pre- 
cedents for  near  a  century  past.* 

He  concurred  therefore  with  his  lordship  and 
sb  brothers,  that  both  rules  be  discharged. 

The  Court  unanimously  ordered  both  these 
Rules  to  be  discharged. 

Serjeant  Glynn  thereupon  moved,  That  the 
present  proceedings  might  be  entered  upon  re- 
cord, that  the  defendant  mij^ht  have  opportu- 
nity of  applying  to  another  jurisdiction. 

The  Court  told  him,  they  could  not  go  out 

of  the  osoal  and  ordinary  method  and  course  of 

— 

*  See  In  this  Collection,  vol.  7,  pp.  1365  et 
#eo.  a  curiotis  instance  of  an  alteration  in  an 
informatipu  after  plea  pleaded,  and  apparently 
without  any  judicial  order. 

In  Steel  v.  Sowerby,  6  Term  Rep.  ITl,  lord 
Kenyon  said,  «<  That  the  Court  has  the  power 
to  amend  as  long  as  the  proceedings  are  in 
^aper,  in  criminal  as  well  as  civil  proceedings, 
has  not  been  doubted  since  the  case  of  R.  v. 
Wilkes.  That  was  not  the  first  tinie  in  which 
auch  an  amendment  was  made:  and  though 
that  proceeding  was  considered  by  some  pei^ 
aoDB  as  influenced  by  improper  motives,  I  have 
great  reason  to  believe  that  those,  who  objected 
to  the  amendment,  thought  in  their  private 
rooms,  that  then  wm  no  pretc&ce  for  llie  ob- 
jecttoo/* 


proceeding :  every  thing  must  be  done  in  this 
case,  in  the  same  manner  as  in  all  other  pro- 
ceedings of  the  like  kind. 

Mr.  Attorney-General  then  moved  for  lord 
Mansfield's  Report  of  the  evidence  (the  causes 
having  been  tried  before  bis  lordship,  at  Nisi 
Prius). 

Wherenpon,  after  the  records  of  the  con- 
victions had  been  read,  lord  Mansfield  reported 
the  evidence  in  each  cause. 

The  Attorney- General  and  theSeijeaot  made 
their  respective  observations  upon  the  evidence 
reported. 

Mr.  Wilkes  then  applied  for  the  sentence  of 
the  Court. 

The  Court  told  him,  it  was  necessary  to  take 
some  time  to  consider  of  it :  the  constant  course 
is  so.  They  promised  to  do  it  withoot  delay ; 
and  to  give  Mr.  Wilkes  notice,  when  they  were 
ready :  but,  at  present,  they  had  not  had  the 
least  conference  together  about  the  punish- 
ment ;  nor  could  they,  withoot  great  impro- 
priety, have  had  any,  before  they  had  beard  all 
the  aijg^uments. 

Serjeant  Glynn  then  hinted  at  hit  client's 
being  bailed  in  the  mean  time. 

But  the  Court  told  him,  he  knew  that  could 
not  be. 

The  defendant  was  remanded  to  the  custody 
of  the  Marshal. 

Friday^  June  17, 1768. , 

The  Court  declared  their  intention  of  giving 
final  judgment  to-morrow ;  and  ordered  that  the 
defendant  should  be  brought  up  accordingly. 

Saturday,  June  18. 

Mr.  Justice  Yates  (as  second  jnd^)  pnn 
nonnced  the  sentence  of  the  Court  m  each 
cause;  viz. 

<  On  the  Information  for  the  North  Briton, 

*  N*  45,  a  fine  of  500/.  and  imprisonment  tor 

*  ten  calendar  montba,  and  till  the  fine  be  paid: 
'  on  the  other  Information,  500/.  fine ;  aod  im- 

<  prisonment  for  twelve  calendar  months  after 

*  the  expiration  of  the  former  ten ;  and  to  find 

*  security  for  his  good  behavrour  for  sef«n 

<  years,  himself  in  1,000/.  and  two  sureties  in 

*  500/.  each ;  and  to  be  remanded,  till  the  fine 

<  should  be  paid  and  auch  secnrity  given.' 

Mr.  Wilkes  desired,  that  his  former  inopri- 
sonment  might  be  considered  in  tiie  punish- 
ment now  inflicted  nuon  him. 

The  Conrt  assured  l|im  *  that  it  had  beca  so; 
and  thU  they  had  fiilly  considered  all  ciiaim- 
stances,  both  fiur  him  and  againat  htm.* 

Serjeant  Glynn  then  desired,  that  Mr.  W9fen 
might  have  the  benefit  of  a  Writ  of  Error  Is 
the  House  of  Lords. 

Lord  Mansfield  anawered,  that  lliis  Coait 
could  not  give  any  particolar  directkKls  whond 
that  matter:  he  must  apply  to  the  Attorney* 
General.  And  he  added,  that  if  Mr.  Attorney- 
General  would  take  bis  advice,  be  should  gnat 
it  the  nnoment  it  wu  applied  ibr. 
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Mr.  Attornejr-Geoeral   said, 
should  ^rant  it  immediately. 

Mr.  Wilkes  tbea  desired,  that  it  mi(;bt  be 
put  ioto  such  a  method,  ^as  that  he  mid^ht  have 
the  advantag^e  of  objecting,  in  the  House  of 
liOrds,  to  the  alterations  made  in  the  record  by 
lord  Mansfield  at  his  lordship's  own  bouse. 

Lord  Mansfield  told  him,  that  the  Court 
could  not  alter  the  law.     ' 

Mr.  Wilkes  replied,  that  be  did  not  wish  the 
law  to  be  altered. 

Lord  Mansfield.— It  it  impossible  to  alter  it 
{n  an V  particular  case :  the  same  course  must 
be  taken  in  this  case  as  is  usual  in  others  of 
jibe  like  kind.  The  defendant's  counsel  would 
advise  him,  bis  lordship  said,  what  were  the 
proper  steps  for  him  to  take,  in  order  to  bare 
|he  opinion  of  the  House  of  Lords. 

The  defendant  was  remanded. 

The  Rules  were  drawn  up  in  these  words: 

<*  Satprday  next  aAer  fiAeen  days  from  the 
iday  of  the  Holy  Trinity,  in  the  eighth  year  of 
luDg  George  the  th'u^."  [18th  June,  1768.] 

<*  The  defendant  being  brought 
here  into  coart  in  custMyof  the 
Marshal  of  the  Marsbalsea  of  this 
Court,  by  vurtne  of  a  role  of  this  Court, 
iuid  being  convicted  of  certain  trespasses 
contempts  and  mnd  misdemeanors,  in  print- 
ixig  and  publishing  a  seditious  and  scanda- 
Joua  libjel,  intitled  «The  North  Briton,  N*" 
45,'  whereof  he  is  impeached,  it  is  ordered 
|hft  be  the  s^iid  defendant,  for  his  offences 
aforesaid,  do  pay  a  fine  to  our  sovereign  lord 
)the  kiqg,  of  five  hundred  pounds  of  lawful 
inbney  of  Great  Britain :  and  it  is  further  or- 
Berqd,  that  h^  the  said  defendant  be  imprisoned 
jo  the  custody  of  the  said  marshal  for  the  space 
j>f  ^n  calendar  months  now  next  ensuing.  And 
It  is  laatly  ordered,  that  the  said  defendant  be 
jiow  remanded  to  the  custody  of  the  said  mar- 
i^hal,  to  be  by  him  kept  in  sale  custody,  in  exe- 
.ctttion  of  the  judgment  aforesaid,  and  until  be 
•hall  have  paid  the  said  fine.— On  the  mo- 
lion  of  Mr.  Attorney. General.— By  the  Court. 

"  The  defendant  being  brought 
here  into  court,  in  custody  of  the 
Marshal  of  the  Marsbalsea  of  this 
X^ourt,  by  virtue  of  a  rule  of  this  Court ;  and 
Jiieiog  convicted  of  certain  trespasses  contempts 
^dj^and  misd^eanoqni,in  printing  and  pub- 
lishing an  obscene  and  impious  libel,  intitled 
<*  ^n  jEway  on  Woman,'  and  other  impious 
]iqe)s  in  the  information  in  that  behalf  speci- 
ffied,  whereof  he  is  impeached ;  and.  having 
^)so  be^n  (;onvicted  of  certain  other  trespasses 
jcont^mpts  ^nd  misdemeanours,  for  prinlibg 
^d  publish|n|r  a  certain  other  libel,'  intitled 
»•  ;rhe  l^^ortb  Britqn,  Ifi*  45,^  for  which  he 
hath  this  day  been  sentenced,  and  orderefl  by 
tbiaCoiirt(o  pay  a  fine  of  five  hundred  puijnds, 
*mnd  to  be  imprisoned  in  the  custo<ly  of  tlie  said 
Jpar8l^ll  for  the  space  of  ten  calendar  months ; 
it  jf  now  onUreti  hy  this.Court,  tbiit  the  said 
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defendant^  for  his  trespasses  contempts  and 
misdemeanours  first  abovementioned,  m  print* 
iiig  and  oubliabing  the  said  obscene  and  impious 
IimIs,  00  pay  a  further  fine  to  our  sovereiga 
lord  the  kipg*,  of  ts^  hundred  pounds  of  law- 
ful  money  of  Great  Britain;  and  that  tba 
said'  defendant  be  further  imprisoned  in  the 
custody  of  the  said  marshal,  tor  the  space  of 
twelve  calendar  months,  to  be  computed  from 
and  after  the  detf^rmination  of  his  aforesaid  im« 
prisonroent  for  printing  aiid  publishing  the  said 
other  libel  iniiUed  <  The  ]^forth  Briton,  N**  45/ 
And  it  is  further  ordered,  that  he  the  said  de« 
teudant  shall  give  security  for  hia  good  be« 
haviour,  for  the  space  of  seven  years,  to  ha 
computed  from  and  alto  the  end  and  expira- 
tion of  the  said  twelve  calendar  months  to  ba 
computed  as  aforesaid;  to  wit,  himself,  tha 
•aid  defendant,  in  the  sum  of  one  thousand 
ponnds,  with  two  sufficient  sureties,  in  Ava 
bnndred  pounds  each.  And  it  is  lastly  ordered, 
that  he  the  said  defendant  be  now  remanded  ta 
the  custody  of  the  said  marshal,  to  be  by  hina 
kept  in  sate  custody,  in  execution  of  this  judg- 
ment, and  until  he  shall  have  paid  the  said  fine 
and  given  auch  security  as  atoresaid.^^n  tha 
motion  of  Mr.  Attorney -General  .—By  tha 
Court." 

Afterward*  a  writ  of  error*  wu  brought,  re- 


•  As  to  the  right  to  a  writ  of  error  in  crimi- 
nal cases,  see  in  this  Collection  the  Case  of 
Nairne  and  Ogilvie,  a.  p.  1766 :  and  those  of 
sir  Thoqaas  Armstrong,  and  Asbby  and  White. 
as  there  referred  to :    see  also  more  particular- 

3  Mr.  Hairgrave's  Collection  on  the  subject, 
uridical  Arjguments  and  Collections,  vol.  1,  p. 
403,)  wherein  that  most  learned  lawyer  de- . 
duces  from  a  review  of  the  cases  aind  authori- 
ties on  the  question,  whether  a  writ  of  error  ia 
criminal  cases  is  a  writ  of  right  or  of  favori 
these  conclusions,  viz. 

1.  <*  That  long  previously  to  the  reign  of 
queen  Anne,  there  were  opinions  in  favor  of  con« 
sidering  writs  of  error,  even  in  treason  and 
felony,  as  writs  of  right;  particularly  the 
opinion  of  lord  chief  justice  Wray,  in  tha 
King's-bench  in  the  reign  of  queen  Elizabeth, 
an  approbation  of  that  opinion  by  lord  Coke^ 
with  a  resolution  of  the  ^ouse  of  Commons  io 
1689,  deqlan^tory  .of  ^heir  sense  of  the  )aw  ac^ 
Iv 


9.  "  That,  consequently  the, idea  orits  pre< 
vioiisly  being  a  perfect  uo'vel'ty,  to  consider 
writs  of  error  in  any  criminal  case  as  writs  of 
right,  seems  to  be  a  mistake  founded  on  not 
having  sufficiently  attended  to  the  history  of 
the  sUbje<;t. 

3.'  <*  That,  in  the  reign  of  queen  Anne,  there 
is  a  resolutton  of  ten  judges  out  of'iweUe  de- 
livered in  parliament,  declai^atory  of  the  abso- 
lute right  to  a  wqt  of  error  in  all  criminal 
cases,  except  treason  and  felony. 

4.  '^  I'hat  in  the  same  reign,  there  is  a  reso- 
lution of  ilie  Lords  after  hearing  the  judges, 
declaring  the  ab(M)tate  right  Of  the  subject  to 
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turnable  in  parliameot,  upon  each  Judfrment: 
and  both  judgments  were  affirmed,  aa  foUowa— 

Die  Lunm,  16*»  Januarii^  1769.  . 
Counsel  bavin^  been  fully  heard  to  iirfifae  the 
errors  assigned  in  these  causes,  the  following 
Questions  were  put  to  the  Judges — 

*  Whether  an  information  filed  by  the  kind's 
V  solicitor-general,  during  the  racancy  of  the 

*  office  of  the  king's  attomey-geoeral,  is  good 

*  in  law  ?* 

'  Wiiether,  in  such  a  case,  it  is  necessary  in 

*  point  of  law,  to  aver  upon  the  record,  that  the 

*  attorney-general's  office  was  vacant?* 

Upon  the  second  record— 

*  Whether  a  judgement  of  imprisonment 
'  against  a  defendant,  to  commence  from  and 

*  after  the  determination  of  an  imprisonment 
'  to  which  be  was  before  sentenced  for  another 

*  offence,  is  good  in  law  V 

Whereupon  the  lord  chief  justice  of  the  court 
of  Common  Pleas,  (sir  John  Eardley  Wilmot) 
having  conferred  with  the  rest  of  the  judges 
present,  delivered  their  unanimous  Opinion 
upon  the  said  Questions,  with  their  Reasons  as 
follows : 

As  to  the  first  Question : 

*  We  think  this  information,  to  filed,  is  eood 
inlaw.  * 


a  writ  of  error  in  all  criminal  cases,  without  so 
much  as  one  exception. 

5.  *»  That,  since  the  reign  of  queen  Anne, 
the  right  of  the  subject  to  a  writ  of  error,  in 

,  Criminal  cases  under  treason  and  felony,  has 
^etn  recognized  in  Westminster- hall  by  some 
judges,  witiiout  contradiction  from  the  rest. 

6.  *»  That  lord  Mansfield  qualifies  the  right  to 
a  writ  of  a  error  in  misdemeanors,  by  explaining 
the  writ  to  be  not  abtolutefy  ofamru^  but  only 
claimable  as  a  right  on  probable  error  shewn. 

7.  •'  That  whether  lord  Mansfield's  qualifi- 
cation of  the  right  to  a  writ  of  error  in  misde- 
meanors is  adopted  by  other  judges,  or  is  his 
lordship's  particular  opinion,  is  not  discoverable 
at  present" 

It  is  to  be  hoped  that  ere  long  the  world  will 
be  favored  with  a  more  copious  mvestigation  of 
the  subject  in  Mr.  Hargrave's  *<  Jurisconsult 
Exerciution,"  as  I  shall  have  occasion  to  men- 
tion m  a  note  to  the  case  of  Nairne  and  Ogilvie. 

Note.  Ih  a  letter  from  sir  ConsUntine 
Pbipps,  (see  concerning  him,  vol.  15,  p.  828  ) 
to  Dean  Swift,  dated  January  14,  1780-21,  the 
ifrriter  says,  "  The  last  term  I  spoke  to  Mr. 
Attorney  General,  [sir  Robert  Raymond,  after- 
wards lord  chief  justice]  about  it,"  [the  case 
of  Waters,  the  dean's  printer,  who  it  appears 
had  been  convicted  upon  a  prosecution,  for  pub* 
lishing  the  *  Pn>po8aI  for  the  universal  Use 
of  Irish  Manufactures']  «*  but  he  told  me  he 
could  not  grant  a  writ  of  error  in  a  criminal 
case  without  direction  from  the  king."  See 
Swift's  Works,  vol.  16,  p,  833, 18mo  edition  of 
1803« 


By  our  constitution,  the  king  it  entrusted 
with  the  prosecution  of  all  crimes  which  dis- 
turb the  peace  and  order  of  society.  He  sus- 
tains the  person  of  the  whole  commnnity,  (or 
the  resenting  and  punishing  of  all  ofifepcet 
which  affect  the  community ;  and  for  that'rea- 
son,  all  proceedings  *  ad  vindictam  et  pce- 
'  nam'  are  called  in  the  law,  the  pleas  or  soits 
of  the  crown ;  and  in  capital  crimes,  these  suiu 
of  the  crown  must  be  founded  upon  the  accusa- 
tion of  a  grand  jury ;  but  in  all  inferior  crimes, 
an  information  by  the  king,  or  the  crown,  di- 
rected by  the  &ing's-bench,  is  equivalent  to 
the  accusation  of  a  grand  jury,  and  the  pro- 
ceedings upon  it  are  as  legally  founded ;  this 
is  solemnly  settled  and  admitted.  As  indict- 
ments and  informations,  ^nted  by  the  King's- 
bench,  are  the  king's  suits,  and  under  hb  con- 
troul;  informations,  filed  by  his  attorney-gene- 
ral are  most  emphatically  his  suits,  because 
they  are  the  immediate  emanations  of  bis  will 
and  pleasure.  Thev  are  do  more  the  suits  of 
the  attorney  general  than  indKtoieots  are  the 
suits  of  the  g^rand  jury. 

Indictments  and  informations  are  both  the 
voices  of  those  entrusted  by  the  cnnstitiition  to 
awaken  criminal  jurisdiction,  and  to  put  it  into 
motion.  Who  are  those  persons  entrusted? 
A  grand  jury  for  all  crimes ;  the  King'a-benchy 
as  well  as  a  grand  jury,  for  misdemeanors  of 
magnitude. 

An  infornDation,  brought  hy  the  attorney 
general  for  a  misdemeanor,  is  as  much  the  smt 
of  the  king,  as  actions,  brought  by  attomies, 
are  the  actions  of  their  clients,  and  not 
of  the  attornies  who  bring  them. 

*  Tbe  king  sues  by  his  attorney,'  or  *  tha 
*  attorney  sues  lor  the  king,'  are  only  different 
forms  of  expressing  the  same  thing.  It  is 
equally  good  either  wav^  as  appears  by  tbe 
cases  m  8  Lev.  82,  ancf  3  Keb.  187 ;  and  no 
legal  reason,  but  good  manners  and  decency, 
as  lord  Hale  calls  it,  have  given  the  preference 
of  one  form  to  another.  It  is  the  alng,  who, 
by  his  attorney,  gives  the  Court  to  understaod 
and  be  Informed  of  the  fact  complained  of. 

Before  the  stotute,  4 and  5  W.  and  M.  c.  18; 
every  private  roan  might  lay  bis  oomphiot 
before  the  court  as  the  king's  coroplainaiH  ;  this 
was  abused,  and  was  checked  by  the  statute  ; 
but  it  left  all  other  informations  as  they  were. 
What  were  then  the  king's  informatioiisr  His 
right,  of  <  informing*  the  Court,  was  not  sub^ 
jected  to  the  check  which  the  act  set  upon  tha 
right  of  individuals. 

The  legislature  trusted  the  king  as  the  great 
constitutional  guardian  of  the  peace  of  the  so- 
ciety. The  mere  suggestion  of  an  individual 
was  too  slight ;  he  was  under  no  oatb.    Tbe 


king  is  under  the  most  solemn  sanctioD  in 
every  part  of  his  great  oflioe ;  and  it  ts  wise 
not  to  controul  it :  be  is  not  to  be  pot  on  a  level 
with  the  meanest  of  his  subjects: 

Tbe  arguing  that  the  attorney  ffeoeial  only, 
and  no  other  Miner,  was  entrusted  by  the  con- 
stitution to  sue  for  the  king,  either  civiUtoc 
crimioally,  is  a  fundamental  mistake.     Tbe 
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attorney  general  is  entrusted  by  the  king,  and 
not  by  the  constitution ;  it  is  the  king  who  is 
entrusted  by  the  constitution. 

The  fpretii  abilities  of  the  persons  appointed 
V)  this  office  hate  made  it  figure  high  in  the 
imagination,  and  annexed  ideas  to  it  which  do 
not  belong  to  it ;  for  he  is  but  au  attorney, 
though  to  the  king,  and  in  no  other  or  different 
relation  to  him  than  erery  Other  attorney  is  to 
his  employer ;  and  it  is  by  degrees  that  he  hath 
attained  to  that  rank  which  he  now  holds  in  the 
law. 

I  find  no  traces  of  soch  an  officer  for  cen- 
furies  after  the  conquest;  and  that  great  anti- 
quarian, Spelman,  under  the  word  *  Serriens 

*  ad  Legem,'  considers  him,  ubon  the  authori- 
ty of  passages  cited  out  of  Bracton,  as  the 
great  officer  for  pleas  of  the  crown,  and  thinks 
the  king  bad  a^ Serjeant  in  every  county  for  that 
purpose ;  and  in  the  proclamations  made  eren 
at  this  day,  before  any  criminal  trial  begins, 
the  king's  seijeant  is  mentioned,  even  before 
the  attorney ;  and  the  5th  Edward  S,  c.  IS, 
%Thich  gives  an  averment  against  the  aheriff's 
return  of  imprisonment  in  cases  of  outlawry 
at  the  king's  suit,  mentions  the  king's  Serjeant 
before  the  attorney,  and  sulqoins  *  or  any  that 

*  will  sue  for  the  king ;'  which  is  a  strong  in- 
dication that  the  king's  suits  were  not  con- 
sidered as  then  appropriated  to  his  attorney ; 
and  he  bad  not  then  so  much  as  the  name  of 

*  attorney  general,'  which  means  no  more  than 
the  person  generally  employed  to  sue  and  de- 
fend for  the  king,  exactly  in  the  same  manner 
us  the  person  genen^lly  employed  by  your 
lordships,  in  your  suits,  is  called  your  lord- 
ships' attorney,  without  putting  the  addition  of 

*  general'  to  it ;  and  the  suits  instituted  by  the 
king's  attorney,  or  by  your  lordships'  at- 
torney, are  both  instituted,  either  by  special 
and  particolar  directions,  or  under  a  general 
authority,  which  is  equivalent  to  a  particular 
direction  for  every  particular  suit :  and  a  suit 
instituted  by  the  attorney-general,  is  entitled 

the  King  and ,  and  the  jury  are  sworn 

between  the  King  and  •»— ,  m  the  same 
manner  as  in  suits  betweea  private  individuals. 
Wbetherthe  king,  when  there  is  an  attorney  or 
solicitor-general,  might,  by  one  of  his  Serjeants, 
or  by  his  solicitor,  When  there  is  an  attorney, 
now  file  either  a  civil  or  criminal  information, 
it  is  not  necessary  to  determine ;  but  the  pas- 
sage, cited  out  of  the  Harleian  manuscript, 
does  not  decide  in  the  negative ;  for  the  first 
part,  in  Henry  the  eighth's  time,  orders  the 
King's  solicitor  to  stop  one  prosecution  and 
commence  another.  The  office  of  attorney 
creneral  was  either  vacant  or  full  at  that  time. 
J  f  vacant,  it  proves  the  solicitor  stands  in  his 
place:  if  full,  it  proves  that  by  particubr 
order,  the  king's  suit  is  not  inseparably  at- 
tached to  the  office  of  the  king's  attorney. 

The  latter  part  of  the  passage,  containing 
the  resolution  of  the  1st  and  Sd  James  1,  is 
#>nly  the  adjustment  of  a  dispute  between  the 
attorney  general  and  the  king's  seijeant,  whe- 
ther the  king's  seijeant  oould  isftitute  %  tait  so 


as  to  privilege  it  with  respect  to  fees,  8cc.  in 
the  ordinary  course  of  proceeding;  and  it  was 
determined  to  belong  to  the  attorney  general, 
iu  opposition  to  the  Serjeant's  claim :  but  it 
does  not  follow  from  thence,*  that  the  king,  if 
he  had  pleased,  might,  not  have  empowered 
one  of  his  own  serjeauts  to  have  commenced 
it:  and  a  special  antecedent  direction  could  not 
be  necesssary;  for  if  the  king  afterivards 
avows  the  suit,  and  pursues  it,  it  is  a  prtncipio 
and  maxim  that  *  omnia  rati-habiiio  mandato 
sequiparatur ;'  but  there  is  no  occasion  in  this 
ease  to  have  any  recourse  to  such  a  ratifica- 
tion ;  for  the  solicitor  general  is  the  **  secun- 
darius  attomatus ;"  and  as  the  courts  take  no- 
tice judicially  of  the  attorney  general,  when 
there  is  one,  they  take  notice  of  the  aolicitor 
general,  as  standing  in  his  place,  when  there  is 
none.  He  is  a  known  and  sworn  officer  of 
the  crown,  as  much  as  the  attorney  ;  and,  in 
the  v&cancy  of  that  office,  does  every  act,  and 
executes  every  branch  of  it.  But,  whether  it 
be  the  one  or  the  other,  they  only  echo  the 
king's  complaint,  and  bis  application  to  the 
court  to  act  upon  it.  When  the  attorney  dies 
or  is  removed,  most  the  great  criminal  juris* 
diction  of  this  kingdom,  in  his  department,  be 
suspended,  till  another  is  appointed  ?  It  is  aaid 
the  king  may  appoint  one.  But  it  is  a  matter 
of  great  deliberaUon  and  infinite  consequence  to 
have  a  person  possessed  of  all  the  qualities  ne- 
cessary for  that  office.  W  here  is  it  to  be  found, 
that,  in  that  interval,  the  noblest  branch  of  the 
kind's  legal  office  becomes  inacti?e,  and  the 
Bubject's  right  to  protection  is  in  abeyance? 
There  is  no  such  absurdity  to  be  found  in  the 
law ;  and  an  hiatus  in  government  is  so  de* 
tested  and  abhorred,  that  the  law  says,  *  the 
king  never  dies,'  that  there  may  never  be  a 
'cesser'  of  regil  functions  for  a  moment; 
but  if  this  whimsical  conceit  were  to  take 
place,  the  deatli,  or  removal  of  the  attorney 
general,  would  suspend  one  of  those  functionst 
though  theie  was  no  demise  at  all.  That  the 
office  of  attorney  general  devolves  upon  the 
solicitor,  is  proved  by  such  a  chain  of  authori- 
ties, as  can  leave  no  doubt  in  any  man's  mind 
upon  this  question. 

A  course  of  precedents  and  judicial  pro- 
ceedings in  couru  of  justice,  make  the  law: 
it  would  be  endless  to  cite  cases  upon  it. 
A  course  of  practice  for  a  few  years  has 
been  held  to  controul  an  act  of  pariiameot. 
The  case  of  Bewdley  corporation,  in  the 
12th  queen  Anne,  1  P.  Williams,  207.  Be- 
fore the  4th  and  6th  of  queen  Anne,  juries 
were  to  come  out  of  the  hundred  of  thai 
place  where  the  action  arose.  This  was  at- 
tended with  many  inconveniences.  That  law 
directed  that  the  jury  should  come  out  of  the 
body  of  the  county  ;  but  a  practice  bad  pre- 
vailed in  the  Crown-office,  to  award  the 
*  Venire  de  Vicineto,'  as  before  the  act.  It  was 
referred  to  all  the  judges.  Their  unanimous 
opinion  was  delivered  by  Parker,  chief  jus- 
tice. The  consunt  practice  and  precedents  both 
in  tho  Crowa-office  and  Exchequer,   being 
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*  de  Vicineto  \*  they  established  the  practice, 
and  said,  *  to  make  a  contrary  resolution  io 

*  this  Case,  would  be,  io  some  measure,  to  over- 

*  turn  the  justice  of  the  nation  for  several  years 

*  [last*  There  was  an  interval  of  five  or  six 
years  in  that  case-^but  here  there  is  near  a 
century. 

The  Kin£  and  the  earl  of  Devon,  Easter, 
ft  Ja.  S.*  Thought  the  information  was  filed 
by  the  attorney  general,  it  was  taken  up  by  the 
solicitor  general,  and  shews  the  same  powers. 
Proceedings  were  brought  up  into  this  court, 
to  found  a  complaint  upon  ;  but  there  was  no 
writ  of  error.  The  judgment  was  never  re- 
versed. There  was  not  the  least  complaint. 
This  House  acted  upon  it.  This  is  a  recogni- 
tion of  his  authority. 

[Here  the  Chief  Justice  stated  many  cases  io 
the  Exchequer,  Chancery,  and  Kinff's-bench  ; 
and  particularly,  the  Uueea  aiuT  Lawson, 
Easter,  7th  of  queen  Anne,  which  was  an  in- 
formation exhibited  io  the  Exchequer  by  sir 
James-  Montague,  *  solicitor  general,'  aod 
where  the  judgment  was  affirmed  by  lord 
Cowper,  Holt  aod  Treby.} 

The  attorney  general  is  no  more  a  sworn 
officer  <tf  the  fciog's-beBch  than  the  aolicitor 
geoeral. 

AsttftheSdOuestioD: 

The  inserting  the  vacaDey  of  the  office  of 
attorney  pfeneral  in  the  recora  sometimes,  and 
ot  other  times  omitting  it,  shews  it  was  thought 
«  matter  of  indifiereoce.  There  are  more  cri- 
minal informations  in  the  Exchequer,  without 
those  words  thao  with  them.  At  most  it  could 
he  only  an  irregularity,  which  would  not  make 
the  information  void ;  because  it  is  the  king's 
aoit,  and  the  Court  is  well  founded  in  opeping 
their  jurisdiction  upon  it ;  all  irr^ularities 
must  be  challen(|red  in  time,  and  if  not  chal- 
lenged, are  waived;  and  the  pleading  and 
ffoiog  to  trial  are  clearly  a  waiver,  if  there  had 
been  any  weight  al  all  in  this  objection  ;  but 
ire  think  there  is  none.    In  this  case,  the  in- 


*  Aliddleflfex.— information  filed  by  sir  Ro- 
bert Sawyer,  •  attorney  general,'  againat  Wil- 
iiam  earl  of  Devon,.atat^  that  he  on  the  S4th 
April,  3  J.  S,  vi  et  amu,  at  the  city  of  West- 
minster, io  Middlesex,  within  the  pulace  of  our 
lord  the  Icing  there,  .to  wit,  in  Whitehall,  (the 
king  being  then  abiding  .in  the  said  pi^ce)  one 
Thomas €olepe|iper,  es^.,  then  and  tiiere  in  tbe 
peace  of  God,  and  our^aid  lord  the  lung,  did 
provoke  and  challenge  .to  fight  with  him  the 
•said  William  easi  of  Devon,  with  intention  to 
kill  and  murder  him  the^d  Thoma*,  ^. 

Plea. — And  now  (that  is  to  say)  .on  Friday, 
next  after  the  morrow  of  the  Asceoaion  of  our 
ijord,  in  this  same  term,  before  our  lord  .the 
king  at  Westminster,  comes  as  well  sir  Thomas 
Powis,  koight,  •  solicitor  .general'  of  the  sakl 
•king,  who,  for  our  said  lord  the  Jcing,  now  pro- 
aecutes  in  his  proper  .|)ecsoo,  as  the  said  Wil- 
liam earl  of  Pevon,in.his  pfoper  peuOD  i  Aod 
4be  8«kl  oorl  says,  ^ 


» 


formation,  though  filed  by  the  solicitor,  if 
brought  into  court  by  the  attorney,  wbo  wu 
the  same  person  who  filed  it  By  so  doing,  be 
has  adopted  it ;  aod  it  is  become  his  infor- 
mation to  every  intent  and  purpose  wbatso* 
ever. 

When  filed — process — when  brought  into 
Court — read  over  and  charged  with  it.  It  is 
now  done  by  the  officer— but  it  is  for  the  at- 
tornev.  If  there  was  any  foundation— it 
should  have  been  objected  to  th^.  If  not,  it 
must  be  considered  as  waived. 

On  tbe  Sd  QoestioD : 

We  are  of  opinion  that  the  defendant,  bdng 
convicted  of  two  offences,  it  was  necessary 
that  two  judgments  should  be  pronounced,  one 
upon  each  information. 

Fine  and  imprisonment,  or  other  corpora!  po- 
nishment,  may  be'awarded  for  such  offences  u 
are  contained  m  these  inforo^ttons. 

The  kind,  and  the  qoaotity,  are  left  by  tbe 
hiw  to  the  discretion  of  the  Court,  which 
passes  tbe  sentence;  and  that  discretion  is  r^ 

Sulated  by  the  nature  of  the  oflTeoce,  and 
le  circumstances  which  aggravate  and  exte« 
nuale  it ;  by  the  state  and  condition  of  the  de- 
linquent,  and  the  imprisonment  he  has  already 
suffered :  and  that  discretion  is  alwaya  exer- 
cised with  that  lenity  and  oompfssion  which 
do  so  eminently  distinguish  the  adminiatration 
of  criminal  justice  in  this  kingdom. 

That  sound  discretion  led  the  Coort  to  fios 
and  imprisonment,  ns  the  proper  and  adequate 
punishment  for  these  offences.  A  very  Uxp 
fine  might  have  amounted  to  perpetual  imfin- 
sooment:  a  very  small  fine  must  necessaiily 
have  produced  a  prolongation  of  the  imprisoo^ 
naent.  By  mixing  them  together,  tbe  keen 
edge  of  each  is  taken  off,  aod  tbe  oooaeqaence 
of  a  lai^ge  fine,  or  a  Tory  toig  iopipriaQameol, 
carefully  avoided. 

A  fine  of  500/.  and  ten  VAoptho  imprison- 
meol,  is  the  punishment  for  the  treonooaUe 
libel ;  a  fine  or  500/.  aod  twelve  montba  im- 
prisonment, to  commi^ce  from  the  deterouoa- 
tion  of  the  former  iippriso^npEent,  is  tlie  punish- 
ment for  the  blasphemous  libel.  Tbe  o^iectioa 
JH,  that  the  sentence  ^r  the  \blasphe«ioiis  bbsf 
IS  erron^us,  hecause  the  punishment  is  not  If 
take  place  tiii  ano^ieir  ponishnEM^»t  is  endcd» 
either  by  effipxion  ^  time  pr  other  sooner  de- 
termination qf.U;  Fhi<^  mf^  beby  a  rcvenal 
of  ,that  ^uilginent,  or  the  king's  pardon ;  an^ 
that  idl  judgai^tS;ai:e  to  ti^e  iininediate  effieot, 
KOd  not  to  cpmfi^ce  '  in  futur9.'  In  ^^reneral, 
the  language  of  all  jiy^gments  lor  ofifences,  re- 
spects |hetiine,qfgiviog^eimlgiueot;  though 
tbOtpquuibine^t,  dic^ctc4  to  be  inflicted,  is  in 
no  .case  inflicted  iiqmcdinteW  ;  imd  in  many 
cosep,  the  judgnnent  directs  the  punisbaient  to 
be  *  in  futiut^^'  f^nd  mu^t  be  so  accgidini^  to 
the,niiture  pf^the  punishment. 

in  .petit  larceny — to  be  whipt  three  nmt^ 
di^s  successively— to  set  a  man  in  the  pillory 
three  times,  at  a  week'aor  a  PHmth'sdistancr — 
.to  >6Qd  scQurity  for  i^  behiurionr  fffom  tfap 
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•nd  of  a  e^rtaio-  imprisonmieot,  or  an  uneertain 
me,  as  those  imprisonments  are,  where  a  fine 
8  to  be  paid. 

Id  treasons  and  felonies — a  certain  knoirn 
utlg'nient,  which  cannot  be  departed  from, 
iz.  ID  tlie  present  tense  of  the  snbjuncti?e  pas- 
if  e :  but  in  mtsdemeanOra,  where  poaisb'ment 
s  discretionary,  the  limitation,  as  to  time, 
eems  only  to  be,  that  the  pn^hment  shall 
ake  place  before  a  total  aismfssion  of  the 
larty :  a  punishment  shall  not  hsng^  over  a 
nan*8  head  when  he  has  been  onc^discharged ; 
bat  is  prooerly  a  punishment  <  in  faturo/ 
Sot  whilst  ne  remains  under  a  state  of  pnulsh- 
nent,  whilst  he  is  sniferio^  one  part  of  his  po- 
lishment,  he  is  Tory  properly  tne  oUect  of  a 
liferent  kind  of  punishment  to  take  place 
luring;  the  continuance  of  the  former,  or  im- 
nediately  after  the  end  of  it.  And  erery  case 
if  this  kind  most  depend  upon  the  peculiar 
tircumstances  which  attend  it. 

In  this  case,  it  must  be  assumed,  that 
ine  and  imprisonment  were  the  proper  kind 
»f  punishment  to  be  inflicted  for  these  of- 
eoces ;  because  the  Court  intrusted  by  the 
»ustitution  with  deciding  upon  the  pu- 
lishment,  has  said  so.  The  tacts  and  cir- 
iumstances  which  guided  their  judgment, 
D  that  respect,  are  not  before  your  lord- 
ihips.  They  hear  a  report  of  the  trial,  and  af- 
idavits  of  every  fact  which  aggravates  or  alle- 
viates the  offence;  and  therefore  your  lord- 
hips  must  now  proceed  upon*  a  supposition, 
hat  fine  and  imprisonment  were  the  adequate 
lonishments  to  be  inflicted  for  each  oft'eoce. 
hfou  will  be  disposed  tossy  and  to  think  so,  be- 
»use  they  are  the  mildest  and  gentlest  punish- 
nents. 

The  punishment  might  have  been  inflicted 
lifferent  ways. 

1st,  By  imprisonment  for  twelve  months ; 
>ut  as  he  was  already  sentenced  to  ten  months, 
t  would  bare  been  only  an  imprisonment 
or  two. 

2d,  By  imprisonment  for  twenty-two  months; 
N^hich  would,  in  effect,  have  been  for  twelve. 

But  this  would  have  been  most  grossly  un- 
tist,  because  if  the  first  judgmept  should  be  re- 
versed, or  be  hsd  been  pardoned,  be  would 
lave  been  imprisoned  twenty-two  months, 
vhen  the  Court  only  intended  an  imprisonment 
>f  twelve. 

3(1,  The  Court  might  have  laid  a  fine  of 
L,000/.  with  a  short  imprisonment  for  one  of- 
«nce ;  and  a  small  fine,  with  an  imprisonment 
'mr  twenty-two  months  for  the  other. 

Thb  would  have  been  equally  tinjttst — ^for 
be  offences  are  different,  and  have  no  relation 

0  one  another.    The  prosecutions  are  distinct, 

1  od  the  records  as  separate  from  one  another 
IS  if  there  had  been  two  separate  delinquents ; 
tnd  the  offences  on  each  record,  must  be  as  se- 
parately and  distinctly  estimated ;  and  though 
udgment  happened  to  be  passed  at  the  same 
ime  for  both  offences,  yet  the  rule  of  admea- 
suring must  be  the  isme  as  if  the  judgment 
sad  l^D  proDouaced  at  different,  times 


Tb«  punishment  must  be  proportioued  to  tb6 
•peetfic  offence  contained  in  the  record,  upon 
which  the  judgment  is  then  to  be  pronounced ; 
and  mnst  be  neither  longer  nor  shorter,  wider 
nor  narrower,  than  that  specifie  ofience  de- 
serves. The  balance  is  to  be  held  with  a 
steady  even  band ;  and  the  crime  and  the  pu- 
nishment are  to  oountefpoise  each  other ;  and 
a  judgment  given,  or  to  be  given  against  the 
same  person  for  a  distinct  ofience,  is  not  to  be 
thrown  into  either  scale,  to  add  an  atom  to 
either. 

To  lay  a  fine  of  l,000l.  for  one  oflenee,  anj 
twenty-two  months  imprisonment  for  the  otheri 
when  the  Court  thought  a  fine  of  500/.  and  an 
imprisonment  of  ten  months,  was  the  propel 
and  adequate  puniahment  for  one  oflelice,  and! 
a  fine  of  500/.  and  an  imprisonment  of-tr/elve 
ifionths  for  the  other,  w*MiId  hare  been  twisting 
the  two  offences  and  their  uunishmenis  toge- 
ther, and  a  departure  from  the  first  princtple  of 
distributive  iustice,  which  commands  all  judges 
to  inflict  that  punishment,  and  that  punish- 
ment only,  which  they  think  commensurate 
to  the  specific  crime  before  them ;  and  it  might 
have  been  productive  of  the  same  injustice  I 
have  already  mentioned,  viz.  the  judgment  in 
one  might  ne  reversed  or  pardoned  ;  <#nd  the 
deliuqtient  would  then  be  subject  to  a  larger 
fine  or  a  longerimprisonment,  than  the  Court 
intended  to  subject  him  to  for  one  of  the  of^ 
fences  only. 

We  cannot  explore  any  mode  of  sentencing 
a  man  to  imprisonment,  who  is  imprisoned  al- 
ready, but  bv  taekiug  one  imprisonment  to  the 
other,  as  is  done  in  the  present  case. 

It  is  not  letting  the  judgment  for  the  first  of- 
fence vary  the  punishment,  or  influenee  thb 
quantum  of  it  in  the  other ;  but  only  provid- 
ing, froiii  the  situation  of  the  delinquent,  to  ef- 
fectuate (he  punishment  the  Court  thought  his 
crime  deserved.  It  is  shaping  the  ju<Q^ment 
to  the  peculiar  circumstances  of  the  case ;  and 
the  necessity  of  postponing  the  commence- 
ment of  the  impnsonmetit,  under  the  second 
judgment,  arises  from  the  party's  own  guilty 
which  had  subjected  bun  to  a  present  imprison- 
ment; and  therefore  the  question  really  is. 
Whether  a  man  under  a  sentence  of  impri- 
sonment for  one  offence,  can  be  sentenced  to 
be  imprisoned  again  for  another  offence  T  If 
he  can,  this  is  the  only  form  by  which  it  can  be 
done  consistent  with  justice.  If  it  cannot  be 
done,  then  in  all  oflences  whch  are  nunisbo 
able  only  by  fine  and  imprisonment,  it  a  man 
has  committed  twenty,  and  has  been  sentenced 
to  imprisonment  fur  one  of  them,  be  must  be 
fined  for  all  the  rest,  which  will  amount  to  per- 
petual imprisonment  with  nine  parts  in  ten  of 
the  people  most  likely  to  commit  such  oflences : 
or  an  imprisonment  must  be  directed  for  every 
ofllenoe  after  the  first,  inadequate  and  dispro- 
portionate to  it. 

For  suppose  twenty  offences  of  the  same 
malignity,  and    meriting  -exactly  the  same  - 
punishments — if  six  months  imprisonment  wer% 
the  punnhment  ilirected  for  the  first  offence  ^ 
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the  flecood  mast  be  twelve  mooths :  and,  pro- 
ceeding progressively,  the  twentieth  roust  be 
ten  years:  and  thus  bix  months  and  ten  years 
will  be  the  punishment  for  offences  which  ouffht 
to  have  been  punished  exactly  alike.  Or,  if  it 
be  an  offence  where  whipping  or  pillory  mi^ht 
be  inflicted,  the  alternative  of  a  moderate  im- 
prisonment will  not.  be  in  the  power  of  the 
Court  to  inflict ;  but  they  will  be  under  the 
necfssity  of  laying  a  large  fine,  or  directing 
one  of  the  other  severe  corporal  punishments. 

In  Dr.  £onham*s  case,  8  Co.  107.  The 
charter  granted  by  king  Henry  8,  confirmed 
by  an  act  of  14  Hen.  8,  c.  5,  gives  the  censors 
of  the  College  of  Physicians  a  power  to  punish 
physicians  ror  a  mal  and  insufficient  adminis- 
tration of  physic,  by  amercement,  imprison- 
ment, &c. 

Dr.  Bonham  was  convened,  examined,  and 
found  insufficient  by  the  censors.  Ue  was 
amerced  5/.  to  be  paid  at  their  next  meeting : 
and  *  deinceps  abstineret,  etc.  qoousqoe  in- 

*  ventus  fuerit  sufficiens  sub  poena  conjiciendi 

*  in  carcerem,  si  in  premissis  delinqueret.' 

He  persevered  to  practise,  and  they  sum- 
moned him  again.  He  made  default.  The 
censors  ordered  him  to  be  arrested,  and  after- 
wards Jt^e  came  before  them,  and  being  asked 
to  submit  to  their  authority,  he  refuseil :  and 
they  committed  him,  and  awardeif  that  he 
should  continue  in  gaol  till  they  released  him. 

It  appears  from  this  case,  1st,  That  he  was 
under  no  prior  sentence  of  imprisonment,  as 
here. 

Sdly,  That  aAer  the  judgment  of  his  insuf- 
ficiency, he  was  dismissecl,  with  a  threat  of 
imprisonment  onl^ ;  and  was  afterwards  com- 
mitted to  prison  for  not  submitting  to  their  au- 
thority. 

Whereas  the  delinquent  here  was  never 
dismissed,  nor  out  of  custody,  for  a  moment. 

3dly,  It  was  a  special  power  and  authority 
of  a  Tery  sjngular  and  despotic  nature,  com- 
mitted to  private  persons,  and  therefore  to  be 
executed  strictly:  and  when  they  are  em- 
powered to  imprison,  if  they  find  a  person  in- 
auffident,  the.  punishment  must  immediately 
follow  the  judgment;  because,  if  susixsnded  a 
day,  it  might  be  suspended  a  year.  If  totally 
dismissed,  and  the  party  is  at  liberty,  the  power 
ever  him  is  determined. 

So  in  the  case  of  the  37tb  of  Henry  7,  Y. 
B.  on  the  statute  of  Westminster  2d,  13  Ed- 
ward 1,  c.  11. ;  if  bailiffs,  &c.  are  found  in 
arrear,    *  arrestentur  corpora   eornm,  et  per 

*  testimonium  auditorum  ejusdem  compoti,mit- 

*  taotur  et  liberentor  proxinue  Goals  Domini 

*  Regis  in  partibus  ill  is.' 

No  time  was  limited ;  they  must  commit 
immediately. — In  that  case,  it  was  contended 
'  on  the  plea,  that  he  had  been  at  lar^e ;  and 
then  their  power  over  him  was  determined,  and 
so  that  what  they  did  after,  was  torlius.  It 
^  was  a  special  power  and  authority,  to  be  exer- 
cised strictly;  and  therefore  held  that  the 
commitment  must  be  to  the  next  g^l,  whether 
in  the  county  or  not :  and  if  fabe  imprison- 


ment was  brought  against  auditors,  they  most 
shew  that  they  pursued  their  power.  And  the 
same  answer  applies  to  the  other  cases  upon 
the  statutes  of  forcible  entries. 

[Ue  then  cited  various  other  precedents, 
particularly  the  case  of  the  King  and  Dalton, 
3  6eo.  1,  1716,  in  which  the  first  judgment 
was  given  in  July  precedinjf,  upon  an  indict- 
ment for  seditious  words  against  the  king :  and 
the  punishment  was  a  fine  of  twenty-five  marks 
and  commitment  for  one  year,  and  to  6Dd 
sureties  for  three  years.  There  was  a  second 
conviction,  in  July,  of  a  like  offence,  and  joilg- 
ment  of  a  fine  ol  twenty-five  marks  and  oooi- 
initment  '  pro  spacio  unius  anni  integri  post 

*  expiratibnem   prior.    Judic.    imprisonameaL 

*  versus  eum  nuper  adjudicatum.'*] 

In  Answer  to  the  Questions  therefore  pro- 
posed by  your  lordships,  our  unanimoosPpinion 
is: 

1st,  That  an  information  filed  by  the  kiotr'i 
solicitor  general,  during  the  vacancy  of  the 
office  of  attorney  general,  is  good  in  law. 

Sdly,  That  in  such  a  case,  it  is  not  neces- 
sary, in  point  of  law,  to  aver  upon  the  record 
that  the  attorney  general's  office  was  vacant 

Sdly,  That  a  judgment  of  imprisonment 
against  a  defendant,  to  commence  from  and 
after  the  determination  of  an  imprisonment  to 
which  he  was  before  sentenced  for  another  of- 
fence, is  good  in  law.* 

Whereupon  it  was  ordered  and  adjudged, 
That  the  J  udgmenta  of  the  Court  of  King's- 
bench  be  affirmed.f 

On  Wednesday  the  7th  of  February,  1770, 

Mr.  Davenport  moved  that  the  defendant 
might  be  brought  up,  either  into  court  wiihin 
this  term,  or  before  a  judge  at  chambers  after 
the  end  of  it,  to  enter  into  the  recognizance  re- 
quired of  him  by  the  abovementioned  rule  of 
court :  for,  his  imprisonment  w  ill  end  upon  a 
day  which  does  not  fall  within  any  term; 
namely,  upon  Easter  Tuesday  next. 

TheCourt'told  him,  they  bad  thought  of  this 
already ;  and  they  conceived  the  best  iDethod 
would  be,  to  make  a  rule  for  his  entering  into 
the  recognizance  before  the  marshal,  or  some 
other  justice  of  the  peace  for  the  county  of 
Surrey. 

And  accordingly,  they  ordered  such  a  rule 
to  be  drawn  up:  which  was  done,  ia  these 
words: 

Ordered,  That  at  the  expiration  of  the  im« 
prisonment  of  the  defendant,  by  virtue  of  the 
judgment  of  this  Court  pronounced  against  bin 
in  this  cause  on  Saturday  next  al\er  fitWn  da)*s 
from  the  day  of  the  Boly  Trinity  in  the  eighth 

*  Concerning  a  judgment  of  impfisoomeot 
to  commence  upon  the  determination  of  an  im- 
prisonment awarded  for  another  offence,  see 
the  Case  of  lord  George  Gordon,  Term  Rep. 

f  Vide  Journals  of  the  Uouie  of  Lords,  voL 
32,  p.  3^8. 
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y«ar  of  tb«  reii^  of  hit  preiODt  majeityt  tbe 
Mcority  required  bjr  tbe  said  jodraent  to  be 

S'fOD  by  biiD  tbe  iaid  defendant  for  bis  good 
bayiour  for  tbe  space  of  seres  yeaiSy  to  wit. 


bimsalf  tbe  said  defendant  in  tbe  sum  of  1,000/. 
with  two  sufficient  sureties  in  500/.  eacb,  tnay 
be  taken  by  and  before  any  justice  of  tbe  peactt 
of  and  for  tbe  county  of  Surrey. 


543.  The  Case  of  Brass  Crosbt,  esq.  Lord-Mayor  of  London,  on  a 
Commitment  by  the  House  of  Commons.  Court  of  CoQimon- 
Pleas,  Easter  Term:  11  George  IIL  a.  d.  1771,* 


[Tbis  Case  is  from  Mr.  Serjeant  Wilson's  Re- 
ports, 3  Wils.  188.  Tbe  history  of  tbe 
transactions  of  which  this  Case  was  a 
branch,  with  tbe  proceedings  of  the  House 
of  Commons,  the  reader  may  possess  him- 
self of,  by  resorting  to  tbe  Annual  Register 
for  1771,  and  the  New  Parliamentary  His- 
tory for  the  same  year.  Upon  refusal  of 
tbe  Court  of  Common  Pleas,  to -discharge 
tbe  Lord  Mayor,  the  Court  of  Exchequer 
was  moved  for  a  Habeas  Corpus ;  and  the 
Case  was  argued  by  counsel  on  a  like  return 
to  that  Court:  but  tbe  application  there  also 
lliiled  of  aoccess,  and  the  Lord  Mayor  was 
remanded.]f 

X  HB  lieutenant  of  tbe  Tower  of  London  was 
commanded  to  have  before  the  justices  of  tbe 
ben^b  here,  the  body  of  Brass  Crosby,  esq. 
lord  mayor  of  London,  by  bim  delaineu  in  the 
king's  prison,  in  the  Tower  of  London,  by 
whatsover  name  he  was  called,  together  with 
the  day,  and  cause  of  his  caption  and  tteten- 
tion,  on  Monday  next,  after  three  weeks  from 
Sdsterday ;  that  the  said  justices  seeing  the 
cause,  might  do  that  which  of  riifht,  aud  'ac- ' 
cording  to  the  law  and  custom  of  England, 
ought  to  be  done;  and  further  to  do  and  re- 
ceive what  the  same  justices  here  should  then 
consider  in  that  behalf.  And  now  here,  hi  this 
day,  (to  wit)  Monday  next,  April  SS,  1771, 
after  three  weeks  from  Enster-tlay,  in  this  term 
Cometh  the  said  Brass  Crosby,  in  bis  proper 
person,  under  the  custody  of  Charles  Rains- 
ford,  esq.  deputy -lieu  tenant  of  the  Tower  of 
liondon,  brought  to  tbe  bar  here ;  and  the  said 
deputy-lieutenant  then  here  returneth,  that  be- 
fore theoomintr.of  the  said  writ,  (to  wit)  on  the 

*  See  S  Blackst.  754. 

f  See  the  proceedings  against  Richard 
Thompson,  clerk,  for  a  hi^  misdemeanor 
against  tbe  privilege  of  parliament,  to).  8,  p. 
1,  and  the  matter  subjoined  to  that  Case  :  see 
also  Mr.  Hargrave'sleirned  opinions  oonoeming 
tbe  cases  of  the  commitments  of  the  honour- 
able Simon  Botler  and  Mr.  Olirer  Bond  by  tbe 
Irish  House  of  Lords  in  1793,  and  of  Mr. 
Perry  by  the  Briiish  House  of  Lords  in  1798, 
Boblisbed  in  his  Juridical  Aiguments  aiid  Col- 
fecttons,  ?ol.  1,  p.  1,  Tol.  H,  p.  18^. 

VOL.  XIX. 


27th  day  of  March  last,  the  said  Brass  Crosby 
was  committed  to  the  Tower  of  London,  by 
virtue  of  a  certain  warrant  binder  the  haiid  of 
sir  Fletcher  Norton,  knight,  Speaker  of  tbe 
House  of  Commons,  which  follows  in  thesa 
words:  *<  Whereas  the  House  of  Commons 
have  tbis  day  adjudged,  that  Brass  Crosby, 
esq.  lord-mayor  of  London,  a  member  of  tbis 
House,  having  signed  a  warrant  for  tbe  com- 
mitment of  the  messenger  of  the  House,  for 
having  executed  tbe  warrant  of  the  fSpeaker, 
issued  under  the  order  of  tbe  House,  and  held 
the  said   messenger  to  bail,  is  guilty  of  a 
breach- of  privilege  of  the  House ;  and  where- 
as the  said  House  bath  this  day  ordered,  that 
tbe  said  Brass  Crosby,  est},  lord  mayor  of  Lon- 
don, and  a  member  of  this  House,  be  for  hia 
said  oifence  committed  ta  the  Tower  of  Lon- 
don :    these  are  therefore  to  require  you  to  re-^ 
ceive  into  vour  custody  the  body  of  the  said 
Brass  Crosby,  esq.  and  him  safely  keep  duriujp 
the  pleasure  of  the  said  House,  for  which  this 
shall  be  your  sufficient  warrant.    Given  under 
my  band,  .the  25th  day  of  March,  1771.'* 
And  that  this  was  the  cause  of  the  captioa 
and  detention  of  the  said  Brass  Crosby,  in 
the  prison  aforesaid :   the  body  of  which  aaid 
Brass  Crosby  he  hath  here  ready,  as  by  the 
said  writ  he  was  commanded,  Stc,     Where-' 
upon,  the  premises  being  seen,  and  fully  ex- 
amined and  understood  by  the  justices  here,  It 
seeueth  to  tbe  said  justices  here,  that  tha 
aforesaid  cause  of  -commitment  of  tbe  said 
Brass  Crosbyt  esq.  to  the  king's  prison  of  tha 
Tower  of  London  aforesaid,  in  tbe  return  above 
specified,  is  good  and  sufficient,  in  law  to  de* 
tain  the  said  Brass  Crosby,  esq.  in  the  prison 
aforesaid :    therefore  the  said  Brass  Crosby, 
esq.  is  by  tbe  Court  here  remanded  ta  tha 
Tower  of  London,  6ec 

TAe  Argument  for  the  diteharge  of  the  Prisoner. 

Serjeants  Glynn  and  Jepbson  argued,  that  it 
appeared  by  the  return  Of  this  Habeas  Corpus, 
that  the  cause  of  commitment  of  the  lord- 
ma  vor  to  the  Tower  of  London  was  insufficient 
in  law  for  the  detention  of  him  there  ;  and 
therefore  this  Court  ought  to  discharge  hini  out ' 
of  the  custody  of  tbe  Ueutenant  of  the  Tower 
of  London. 

Here  follows  tbe  substanaa  of   serjeant 
Glynn's  Argument,  after  tha  writ  and  return « 
were  filed. 

4D 
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8erj.  Gl^nn.  The  aoaitimi  now  before  the 
Cmnt,  is,  whether  it  does  net  appear  by  the 
vetaro  of  this  writ,  that  the  lord«mayor  ought 
to  be  discharged ;  and  it  is  a  f  ery  important 
and  constitutional  question  indeed. 
-  The  return  states,  that  the  imprisonment  of 
his  lordship  is  by  virtue  of  a  certain  warrant 
^nder  the  band  of  sir  Fletcher  Norton,  knight, 
Speaker  of  the  House  of  Commons,  reciting, 
that  whereu  the  House  had  adjudged,  that  his 
lordship  having  signed  a  warrant  for  the  com- 
mitment of  a  messenger  of  the  House,  for  hav- 
ing executed  the  warrant  of  the  Speaker,  is- 
toed  under  the  order  of  the  House ;  and  held 
that  messenger  to  bail,  is  goiltv  of  a  breach  of 
privilege  of  the  House ;  and  also  reciting,  that 
the  House  had  ordercnl,  that  his  lordship,  a 
member  of  the  Hou$e,  should  for  his  said 
•ffence  be  committed.  So  that  it  appears 
what  that  breach  of  privilege  is. 

When  any  person  is  brought  to  thb  bar  by 
the  king's  writ  of  Habeas  Corpus,  the  judges 
must  look  into,  see  and  consider  the  cause  of 
bis  detention,  and  are  bound  to  do  that  which 
of  right,  and  according  to  the  law  and  custom 
of  England,  ought  to  be  done. 

Acts  done  by  the  highest  aothority  are  sub- 
ject to  the  inquiry  of  the  courts  in  Westmiu- 
ster-ball ;  whose  jurisdiction  extends  not  only 
to  inquire  into,  controut  and  correct  the  acta  of 
inferior,  hot  also  of  co-ordinate  and  superior 
powers. 

A  breach  of  privilege  of  the  House  of  Com- 
mons is  stated,  and  also  in  what  manner,  and 
by  what  fact  their  privilege  was  broken ;  there^ 
fore  this  Conrt  must  determine,  whether  the 
iact  charged  is  by  law  a  contempt  or  breach  of 
privilege.  When  it  is  returned,  that  a  person 
was  committed  by  any  other  conrt  in  t^iia  hall, 
for  a  contempt  generally,  without  specifying 
the  fact  or  nature  of  the  contempt,  this  Court 
cannot  inquire  in  the  matter,  hot  must  remand 
the  prisoner.  Every  court  of  justice  of  re- 
cord in  the  Hall,  must  necessarily  have  abso- 
lute  power  to  enforce  obedience  to  their  own 
orders,  or  justice  couM  not  possibly  be  admi- 
nistered to  the  king's  subjects.  The  House  of 
Commons  is  not  a  court  of  justice  of  record, 
for  it  cannot  administer  an  oath :  it  has  a  cer- 
tain limited  jurisdiction ;  and  this  Court  must 
judge,  whether  it  has  not  transgressed,  and 
gone  beyond  the  bounds  of  ito  jorisdictiou, 
end  inust  pronounce  upon  it.  If  the  king  doth 
exercise  any  power  which  is  not  conformable 
to  hiw,  this  Court  will  remed  v  it.  The  old  writ 
Be  Homine  Replegtando  did  not  comprehend 
tlie  n>andates  of  the  king ;  but  the  Habeas 
€>>rpus  extends  to  them,  and  to  all  acts  of 
power  not  conformable  to  law.  If  the  Court 
of  Chancery,  which  is  a  superior  court  in  civil 
causes,  should  exceed  its  jurisdiction,  and  in- 
terfere by  injunction  in  crimjnal  cases,  the  in- 
ferior court  would  determine  against  the  Court 
ef  Chancery,  and  would  discharge  any  one 
from  imprisonnsent  whom  that  Court  aliould 
•maniX  for  diaobedience  to  such  injanctioD. 
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This  Court  muet  enquire,  whetherthe  House 
ef  Commons  baa  not  exceeded  its  lawful  juris- 
diction,   "fbe  lord  mayor  is  charged  with  a 
contempt     The  question    is,  whether  be  b 
guilty  of  a  contempt ;  thai  is  to  say,  whether 
the  fact  charged  upon  him  amounts  by  law  to 
a  contempt.    The  House  of  Commons  makes 
an  order  for  committing  a  printer,  and  that 
onler  expresses  who  shall  take  nim  into  custody, 
namely,  the  serjeant,  or  deputy  aerjeant  at 
arms  of  the  House.    The  printer  is  taken  into 
custody  bv  a  messenger,  within  the  city  of 
London  ;  he  complains  to  the  lord  mayor;  who 
examines  into  his  complaint,  proceeds  judicial- 
ly, and  according  to  law  ;  and  afker  auch  exa- 
mination, according  to  the  best  of  his  judgment, 
is  of  opinion,  that  the  warrant  of  sir  Fletcher 
Norton  does  not  justify  the  taking  the  printer 
into  custody  by  a  messenger  of  the  Houee,  in 
the  city  of'^  London.    How  does  this  interfere 
with  the  lawful  jurisdiction  of  the  House  of 
Common^ ;  and  how  does  it  exceed  the  lawful 
jurisdiction  of  the  lord-mayor,  within  the  city 
of  London  P  The  jurisdiction  of  the  House 
must  be  limited  to  some  particuUr  ol^iecta :  the 
claim  of  an  unlimited  power  in  this  country  ia 
absurd,  and  destroys  itself.     In  the  great  oues- 
tion,  in  Ashbv  and  While,*  about  the  Aylenny 
men,  we  fimt,  that  in  a  oonfereuce  between  the 
I^rds  and  Commons,  it  was  agreed,  that  the 
Couimons  cannot,  by  any  vote  or  resolution  of 
tbeir  own,  aasuroe  or  acquire  any  new  juris- 
diction or  privilege.    Here  b  «  warrant  under 
the  hand  of  air  Fletcher  Norton,  speaker.    Sir 
Fletcher  Norton  has  no  personal  authority  ta 
commit  whom  he  pleases.    The  Speaker,  as 
such,  has  no  official  authority.    Whatever  an* 
thority  he  can  have,  must  be  merely  us  the 
instrument  of  the  House  of  Comnons  :    his 
act  can  be  valid  only  hy  the  order  of  the  House. 
But  that  the  warrant  b  made  contrary  to  the 
order  of  the  Houae,  appeara  to  this  Court  by  the 
retdrn  of  the  Habeas  Corpus;  consequently, 
the  Speaker  having  no  autnority  of  his  own, 
and  the  warrant  being  contrary  te  the  order, 
the  same  b  invalid.    The  messenger  execnled 
the  warrant  in  the  citT  :  the  Speaker  bad  no 
anthori^  to  empower  him  to  execute  it  in  the 
city  of  London.     The  House  of  Commoos 
have  not  an  unlimited  jurisdiction ;  the  lord 
mayor  was  therefore  obliged  to  examine,  whe- 
ther the  act  of  power  exerted  by  them  within 
the  city,  was  within  their  jurisdiction.    The 
printer  had  been  charged  with  printing  the 
speeches  of  some  memlMrs  of  the  Hoaae,  fbr 
which  he  was  ordereil  to  be  taken  into  cus- 
tody.    The  lord-mayor  thought  the  House  of 
Commons  had  no  right  to  order  the  printer  to 
be  taken  into  custody  by  their  messenger  in  the 
city  of  London,  and  that  the  printer  ought  not 
to  be  committed  for  the  aet  with  which  be  was 
charged.    There  b  nothing  to  be  pretended  b 
favour  of  this  proceeding  of  the  House  of 
Commons,  but  their   assumed   traneoendeat 
power.     Now  it  would  totally  destroy  an  the 

•  SeetbeCue9Tid.l^p.60ftw 
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benefit,  attd  the  very  end  of  the  Habeee  Cor- 
pos,  if'  the  transceiidency  of  any  power  wbet- 
ever  could  btind  the  eyes  of  e  court  of  joetiee, 
end  prerent  their  enquiry  Into  its  ecu.  Soch  a 
dedsioD  by  jadgee  sworn  to  adminieter  faith- 
foUy  the  laws,  would  be  fatal  to  every  thing 
that  is  worth  preserving  in  onr  boastedf  consti- 
tution, and  would  leave  the  unhappy  subjects 
of  this  country  in  a  state  much  worse  than  a 
state  of  savage  nature.  The  greatchief  justice 
flolt  was  clearly  of  opinion,  and  held  it  for  good 
law,  that  if  it  appeared  upon  the  face  of  the  re- 
turn of  a  Habeas  Corpus,  thai  what  the  House 
of  Commons  called  a  contempt,  was  not  by  law 
acootempt,  the  person  commuted  for  it  must  be 
discharged:  that  the  privileges  of  the  House 
of  Commons  are  part  of  the  law  of  the  land, 
and  therefore  the  courts  here  must  take  notice 
of  them  incideotalljT :  and  though  this  was  the 
opinion  of  a  single  judge  against  three  others, 
yet  it  was  agraed  to  and  supported  by  the 
Houseof  Lords,  who,  in  thosedays,  remembered 
that  they  were  the  hereditary  guardians  of  the 
people.*  Again— Holt  held,  that  the  order  of 
theHouee  of  Commons  forbidding  anyone  to 
seek  or  pursue  a  legal  remedy  against  their 
orders,  was  illegal  and  naught ;  and  boldly  said 
so :  and  accordingly  he  was  of  opinion,  that 
the  persons  committed  for  contempt  of  that 
order  ought  to  have  been  discharged ;  though 
the  three  other  judges  were  of  a  contrary  opi- 
nion; and  the  persons  were  remanded  to 
Newgate.f  Upon  petition  to  the  queen,  a 
writ  of  error  was  allowed,  and  brought;  and 
before  it  was  argued,  the  pariiament  for  good 
reasons  was  dissolved  :  but  I  will  venture  to 
say,  if  it  had  been  areued,  there  would  have 


been  iudgroent  given  Jhy  the  House  of  Lords 
according  tp  Holt's  Opmion.  If  the  iex  et 
eonsoetudo  parliamenti^  of  which  we  hear  so 
much  and  know  so  little,  be  indeed  a  part  of  the 
law  of  the  land,  the  judges  are  hound  to  take 
notice  of  it,  and  to  decide  upon  it,  as  they  do 
upon  every  other  part  of  the  law.  It  has  been 
said,  that  lord  chief  justice  Holt  -was  single 
in  his  opinion ;  nevertheless,  I  may  venture  to 
say,  that  his  opinion,  in  the  judgment  of  every 
hmiest  and  unprejudiced  mind,  will  not  be 
found  light  in  the  scale,  against  that  of  the 
three  other  judges.  He  was  single:  but  he 
had  truth  and  integrity  with  him,  as  well 
as  the  strongest  arguments  on  his  side,  which 
the  conference  with  the  Lords  demonstrated  ; 
arguments  which  have  never  yet  been,  and 
which  cannot  now  be  answered.  The  other 
three  jod^  difiering  in  opinion  from  him,  there 
was  a  wnt  of  error  (as  1  said  before)  granted, 
rotumablein  pariiament ;  and  if  the  temper  of 
the  times  would  have  pennitted  it  to  base  been 
prooeeded  in,  and  the  parHament  had  not  been 
then  dissolved,  it  noay  easily  be  collected,  from 
theaignmeots  above  referred  to,  that  it  would 
liaveMd  ftom  theLords  a  moat  solemn  and  juat 


tlllf 

writ  of  error,  you  mention,  was  never  brought 
before  the  Lordk 

Seijeant  G/yan.  It  is  true,  my  lord,  it  was 
never  brought  directly  in  question  before  ihem  ; 
i^cause  doubts  were  started,  whether  it  was  a 
writ  of  right  or  of  favour,  which  might  be  re- 
fused by  the  particular  efiicer.  This  occasiou- 
ed  a  petition  to  the  queen,  who  in  answer  to 
the  petition  safd,  she  wss  come  to  a  resolution 
to  grant  a  writ  of  error,  because  she  was  de- 
sirous to  have  the  matter  of  law  settled,  for 
the  good  of  her  sul^ects :  but  uohappily  for  us, 
the  particular  circumstances  of  those  timei 
prevented  it;  and  the  parliament  w^»  dis;- 
solved. 

L.  C.  J.  De  Grt^,  In  all  cases,  except  trea* 
son  and  felony,  I  think  a  writ  of  error  is  grants- 
ble  of  right.  The  two  Houses  addressed  tho 
queen  for  different  purposes.  The  Lords  said* 
it  was  time  enough  to  decide  upon  the  writ 
of  error,  when  it  came  before  them. 


L.  C,  J.  Dt  Grtjf,    Brother  Glynn,  that 
•  SLd.JEUym,9M,        tlWULlIili 


Serjeant  Glynn*  My  lord,  itis  for  that  i 
I  said,  I  collect  it  from  ether  argomenta  which 
make  it  very  reasonable  to  suppose,  that  the 
subject  would  have  had  satisfaction  and  redress 
from  the  decision  of  the  House  of  Lords. 

The  question  at  present  is,  whether  this  Court 
has  not  power  to  examine  into  the  juriadictioa 
of  the  House  of  Commons?  I  submit  it,  with 
deference  to  the  Court,  that  you  have  lawfol 
power  to  enquire,  whether  the  Houae  of  Com- 
mons had  any  jurisdiction  in  this  case,  and 
that  their  privileges  are  not  to  be  supposed  so 
transcendent  and  mystical,  as  to  exclude  all 
enquiry.  My  loril,  1  deny  that  the  naayor'a 
act  is  a  breach  of  privilege  of  the  House  of 
Commons.  The  k»rd-mayor  was  in  full  pos- 
session of  jurisdiction  in  the  case;  he  waa 
obliged  to  decide  upon  the  qnestion  before  him  ; 
he  was  obliged  to  form  an  opinion  upon  a  caso 
within  his  jurisdiction.  Shall  his  opinion  ho 
adjudged  a  contempt  Pis  this  the  law  of  the 
land ;  that  when  different  courts,  having  juris- 
diction of  the  same  nature,  differ  in  their  de- 
cisions, they  are  guilty  of  contempts  one  against 
the  other,  and  may  be  punished  for  such  con- 
tempts? It  is  no  contempt  in  me,  a  private 
nnan,  to  have  an  opinion  different  from  tlie 
greatest  authorities  in  this  kingdom.  It  waa 
the  lord-mayor's  opinton  upon  the  case  before 
him ;  he  was  bound  by  his  oath  to  act  pur* 
suant  to  that  opmion ;  it  was  his  bonnden  duty 
to  act  accordingly :  he  would  have  been  per- 
jured, if,  out  of  respect  for  any  persons,  he  had 
not  obeyed  the  call  of  his  conscience.  It  waa 
no  crime  for  him  to  entertain  the  opinion. 
£ntertaining  it,  he  was  hound  to  declare  it,  and 
it  was  his  duty  to  act  in  consequence  of  it  The 
conscientious  act  of  a  magistrate,  witliin  the 
limita  of  hia  jurisdiction,  can  never  be  a«oa« 
tempt,  or  puniahaKle.  Unless  a  magistrate  acta 
wrong  from  corrupt  motives,  he  cannot  be  pu- 
nished. But  suppose  for  a  moment,  the  loird- 
mayor  did  not  act  from  his  optnton,  but  from 
eormi*  molivei  it  ii  sat  tho  Hooio  of 
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CommoiMi  bm  a  jary,  thai  most  judgfe  of  it. 
The  duty  of  a  magistrate  diflen  widely  from 
Ihat  of  an  officer.  From  the  latter,  a  full  and 
ready  obedience  is  reqoired  to  be  paid  to  the 
orders  of  the  Court  whose  officer  and  minister 
lie  is;  and  such  orders,  rightW  pursued  and 
executed  by  him,  are  bis  sufficient  justiBca- 
tion :  but  the  magistrate  is  bound  by  his  oath, 
and  has  an  opinion  and  judgment  of  his  own 
which  he  must  follow;  and  he  is  answerable 
to  the  law,  and  cannot  be  justified  for  the 
breach  of  his  oath  and  the  law,  by  any  order 
or  resolution  of  the  greatest  aothonty. 

Your  lordships  are  now  called  upon  to  say, 
whetlfcr  the  lord- mayor  of  London,  in  a  case 
where  he  had  imlisputable  jurisdiction/ acting 
by  his  opinion,  and  according-  to  his  oath,  is 
guilty  of  a  contempt  of  the  House  of  Com- 
moos,  and  can  by  law  be  imprisoned. 

•  Serjeant  JepAfon.  My  lords,  as  I  shall  not 
bare  an  opportunity  of  answering  any  argu* 
nent  from  the  bench,  nor  can  p«issibly  know 
'  the  objections  your  lordships  may  hare  to  dis- 
charging the  lord-mayor  out  of  custody,  I 
shall  endearonr  to  anticipate  and  answer  such 
objections  agahist  discharging  him,  as  occur  to 
me,  and  may  possibly  be  made  by  the  Court. 

The  question  is,  whether  sufficient  cause  ap- 
pears to  the  Court  upon  the  return  of  this  writ, 
to  imprison  the  lord -mayor?  If  no  legal  cause 
appears  for  detaining  him  in  custody,  he  must 
be  discharged. 

1  shall  consider  the  nature,  the  return,  and 
the  consequence  of  the  writ  of  Habeas  Corpus. 
It  is  a  prerogattre  writ  of  right,  to  inquire  into 
the  cause  ot  the  imprisonment  of  any  of  the 
bing's  subjects.  If  a  legal  cause  of  detention 
<loth  not  appear  upon  the  return  of  the  writ, 
the  subject  must  be  discharged,  and  set  at  li- 
berty :  therefore,  if  a  legal  cause  does  not  ap- 
pear upon  the  return  of  this  writ,  the  lord- 
smiyor  must  be  discharged  out  of  custody. 
This  position  canaot  be  denied. 

It  appears  from  the  cases  of  sir  William 
Thicknesse,  4  Inat.  434.  Sir  William  Chaun- 
€cyt  IS  Rep.  83,  and  from  BushePs  case, 
Vaugb«  135, 6ee,  that  the  cause  of  imprison- 
noot  ought  to  be  as  specifically  returned  to 
those  who  ^u'dge  upon  the  writ  of  Habeas 
Corpus,  as  It  did  to  those  who  first  committed 
the  partv.  Again,  BetheH's  case,  1  Salk.  348, 
y here  the  commitment  is  not  to  the  legal  and 
immediate  offioer,  it  is  naught. 

Again,  Search's  case,  1  Ijeon*.  70,  where 
the  queen  had  taken  a  person  into  her  protec- 
tion, who,  notwithstanding,  was  arrested,  and 
the  person  arresting  eommitted,  and  en  a 
Habeas  Corpus  was  discharged.  See  again 
Doctor  Alphottso's  ease,  S  Bulsr.  S59,  where 
the  return  was  bad,  no  cause  being  therein 
•bewed ;  also  Thomas  Barkham's  case,  Cro. 
Car.  607.  the  like  case,  ibid.  579.  1  Roll.  Rep. 
199,  918,  Apsley'a  case,  and  Ruswell's  ease, 
■bid.  945,  Codde's  ease.  The  determiuation  in 
nil  the  cases  the  same :  if  the  legal  charge  is 
^iietiinied,  tiM  person  must  be  disGha^. 


The  Court  must  judge  of  the  cause  of  commit- 
ment returned :  if  not,  why  should  the  writ 
command  the  return  of  the  cause  P  The  cause 
is  returned,  that  the  Court  asay  judge,  whether 
the  person  is  intitled  to  his  liberty,  or  not  It 
is  no  objeetkm  in  this  ease,  to  say,  that  the 
House  of  Commons  baring  a  power  to  eaoK 
mit,  therefore  this  Court  must  not  jodgpe  of  the 
cause  of  commitment  returned;  f»r  this  woqM 
pro? e  too  much ;  because  it  would  go  to  every 
other  court  baring  juiisdictton  to  isomtiiic 
Suppose  the  Court  of  King^s-bench,  which  is 
equal,  and  perhsps  superwr  ^n  some  reopcct  lo 
this  court,  should  commit  a  person ;  and  tho 

enon  committed  should  be  brought  here  by 
abeas  Corpus;  this  Court  woidd  eertaialy 
take  notice,  and  inquire  inu»  the  casse  re* 
turned ;  and  if  this  Court  thought  it  not  a  suf- 
ficient oause,  would  discharge  the  peraoD; 
otherwise,  how  would  the  end  of  bringing  the 
writ  of  Habeas  Corpus  be  answered  ? 

It  is  no  objection  in  this  esse,  to  say,  that 
the  Court  cannot  escamine  the  cause  as  aialed 
in  the  return,  because  the  Court  would  tbea 
determine  upon  the  privileges  of  the  House  of 
Commons:  the  Court  must,  and  doth  fre- 
quently determine  upon  the  privileges  of  par- 
liament, when  they  come  incidentally  bHfbra 
them.  See  the  earl  of  Banbury's  camv  g  Id. 
Raym.  1947.  Salk.  519.  9  Stra.  987 -a  This 
Court  made  no  sort  of  hesitation  to 
in  Wilkes's  esse,  upon  the  privilege  of  j^ 
ment.  9  Wilson  151.  Why  then  should  they 
not  now  enter  into  this  question,  touching  the 
privilege  of  parliament  f  In  k>rd  Shaftesbury's 
snd  Mr.  Murrsy's  cases,  the  rrturtis  were  ge- 
neral, for  contempts  of  the  House,  without 
stating  the  particular  facts ;  but  the  facts  of  the 
supposed  contempt  in  this  case  a|ipear,  which 
we  contend  cannot  by  any  legal  coostroctioa 
amount  to  a  oontempt,  and  therefore  that  the 
lord  mayor  must  be  dischsrged.  The  House 
of  Commons  having  determined  it  to  be  a  oon- 
tempt, does  not  alter  the  case  :  a  foct  does  not 
become  a  oontempt  by  being  recited  to  be  sucb. 
The  Court  must  consider.  Whether  the  warrant 
for  my  lord  mayor's  commitment  is  the  war- 
rant of  the  Speaker  as  speaker  of  the  House 
of  Commons,  ns  sir  Fletcher  Norton  may  act 
in  a  double  ca|>acity.  (Here  it  aeems  these 
was  laughter.) 

L.  C.  J.    De  Griy.— Sir  Fletcher  Norton 
signs  himself  Speaker. 

Serj.  Jie^Asofi.— His  signinpf  himsdf  Speaker 
will  not  help  the  warrant,  it  the  cause  is  not 
sufficient ;  and  the  Court  may  rather  soppaas 
the  mistake  committed  by  sir  Fletcher  Nonea 
in  his  [Private  capacity,  than  by  the  House  of 
Commons.  Suppose  some  future  spMkcr,  of 
some  future  House  of  Commons,  shouM  recifte 
in  his  warrant,  that  the  House  of  < 
had  adjudged  it  a  breach  of  privilege,  and  < 
tempt,  to  sue  out  a  statute  of  bankrupt  agi 
one  of  their  membors,  which  by  act  of  parbe* 
mentany  one  is  permitted  to  do ;  and  abould  m 
oonptfnit  a  penoB  ftr  aodi  hgil 
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act :  if  the  person  was  brought  by  writ  of  Ha- 
beas Corpos  before  this  C^urt,  would  not  the 
Court  take  cognisaoee  of  ^  the  commitment  ? 
Would  they  not  determine  it  no  breach  of  pri* 
viiege?  Are  acts  of  parliament  of  lesir  force 
than  such  a  recital  io  a  speaker's  warrant  P 
Suppose  a  person  is  eommitted  by  a  similar 
warrant,  for  proceeding  aceordmg  to  act  of  par- 
lament  against  a  member  of  the  House  in  an 
action  of  debt ;  shall  be  hare  no  remedy  from 
the  law,  which  led  him  into  the  supposeu  trans- 
gression? Suppose  a  justice  of  peace  should 
commit  a  memoer  of  the  House  of  Commons 
for  treason,  felony,  or  breach  of  the  peace,  and 
the  speaker's  warrant  should  recite  it  to  be  a 
coutempt ;  will  this  Court  say,  they  can  take 
no  cognizance  of  auch  a  commitment  by  the 
House  of  Commons  ?  Suppose  all  the  officers 
of  this  Court  should  be  recited  in  the  s|)eaker's 
warrant  to,  be  in  contempt,  for  executing  the 
process  of  this  Court,  will  this  Court  give  no 
remedy  ;  and  must  this  and  every  other  court 
of  justice  be  annihibted,  whenever  the  speaker's 
warrant  declares  all  its  officers  in  contempt  P 
How  is  it  possible  to  distinguish  the  present 
case  from  those  I  have  mentioned,  if  yon  must 
not  examine  the  cause  returned,  but  say  it  is 
sufficient  if  a  contempt  is  charged?  Serjeant 
Hawkins,  in  bis  9d  vol.  110,  gives  us  clear 
enough  bis  thoughts  upon  thjs  .subject  He 
says  there,  <among  other  things)  that  if  a  sub- 
ject should  be  committed  by  either  of  the 
Houses  of  parliament,  it  cannot  be  imagined 
that  the  law,  which  iavoXirs  nothing  more  than 
the  liberty  of  the  subject,  should  give  us  a  re- 
medy against  commitments  by  the  king  him- 
self, appearing  to  be  illegal,  and  give  us  no 
manner  of  redress  against  a  commitment  by 
our  fellow-subjects,  equally  appearing  to  m 
unwarranted. 

1  think  I  have  now  sufficiently  cleared  this 
case  from  all  the  objections  that  can  be  brought 
against  its  beinff  inquired  into.  The  question 
therefore  is,  whether  on  the  return  there  ap- 
pears sufficient  causa  of  detention  ?  Three 
causes  are  mentioned,  and  all  urged  as  breaches 
of  privilege.  1.  For  discharging  a  printer ;  3. 
for  having  signed  a  warrant  for  the  commit- 
ment of  the  messenger;  and,  3,  for  holding 
liim  to  bail. 

To  make  the  lord  mayor  guilty  of  the  first 
supposed  contempt,  it  ouffht  surely  to  appear 
to  the  Court,  that  Miller  the  jirinter  was  in  the 
legal  custody  of  the  messenger.  Now,  Miller 
never  was  in  the  legal  custody  of  the  messen- 

§er ;  for  the  warrant  to  take  up  Miller  was 
irected  to  the  Seijeant  at  Arms  of  the  House 
of  CeainKNis,  or  his  deputy,  and  not  to  the  mes- 
aenger ;  ao  that  Miller  was  in  the  illegal  cos- 
tody  of  the  messenger,  therefore  the  lord  mayor 
did  rigbt.«-Miller  was  ordered  into  the  custody 
of  the  Seijeant  at  Arms,  or  his  deputy ;  but  the 
oonlrary  appears  upon  the  return,  in  the  recital 
of  the  order:  for  that  intimates,  that  he  was 
takeo  into  custody  by  the  messenger,  by  virtue 
of  the  warrant  of  the  Speaker  of  the  House, 
issQod  imder  the  aider  of  the  House*   Miller 


was  taken  into  custody  by  the  messenger  in  the 
city  of  London,  neither  the  Serjeant  at  Arma 
or  bis  deputy  being  present.  The  messenger, 
I  say,  was  guilty  of  false  imprisonment,  having 
no  warrant  directed  to  himself,  nor  actiog  in 
aid  and  assistance  of  the'  Serjeant  at  Anns,  or 
his  deputy,  to  whom  the  warrant  to  take  up 
Miller  was' directed,  for  neither  of  them  were 
present ;  so  that  if  an  sction  of  false  imprison- 
ment was  to  be  brought  against  the  messenger, 
he  could  not  justify  what  he  has  done :  and  if 
he  cannot  justify  in  an  action  of  false  imprison- 
ment, how  could  he  justify  before  the  lord 
mayor  ?  As  for  the  other  supposed  contempt, 
of  signin|f  a  warrant  agaiost  the  messenger, 
and  boldmg  him  to  bail ;  the  messenger  nad 
been  guilty  of  an  assault  and  false  imprison- 
ment, in  taking  Miller  the  printer  into  custody, 
in  the  city  of  Uondon,  without  any  \efpX  war- 
rant or  authority  :  what  contempt  is  it  to  sign 
a  warrant  against  Ihe  messenger? 

Mr.  Jbst.  Gou/cf.— The  messenger  was  com- 
mitted for  having  executed  a  warrant  of  the 
Speaker. 

Serjeant  Je/iAson.— That  does  not 
appear ;  your  lordships  cannot 
know  that;  for  the  return  oply 
says,  for  signing  a  warrant  against 
the  messenger.  For  th  ese  reait ons, 
I  pray  the  lord  mayor  may  be  discharged  out 
of  the  custody  of  the  lieutenant  of  the  Tower 
of  London, 

L.  C.  J.    Be  Grey.-^U  either 
myself  or  any  of  my  brothers  on    Se^SSInf 
the  bench,  had  any  doubt  in  this 
case,  we  should  certainly  have  taken   some 
time  to  consider,  before  we  had  given  our  opi- 
nions ;  but  the  case  seems  so  very  clear  to  us 
all,  that  we  have  no  reason  for  delay. 

The  writ  by  which  the  lord  mayor  is  now 
brought  before  us,  is  a  Habeas  Corpus  at  com- 
monlaw,  for  it  is  not  signed  net  ttatuium.  It 
is  called  a  prerogative  writ  for  the  king ;  or  a 
remedial  writ:  and  this  writ  was  properly  ad- 
vised by  the  counsel  for  hts  lordship,  because 
all  the  judges  (including  Holt)  agreed,  that 
such  a  writ  as  the  present  case  required,  is  not 
within  the  statute.  This  is  a  writ  by  which 
the  subject  has  a  right  of  remedv  to  be  dia* 
charged  out  cSl*  custody,  if  he  hath  been  com- 
mitted, and  is  deUined  century  to  law ;  there- 
fore the  Court  must  consider,  whether  the  au- 
thority committinpf,  is  a  legal  authority.  If 
the  commitment  is  made  by  those  who  hava 
authority  to  commit,  this  Court  cannot  dia^ 
charge  or  bail  the  (MU'ty  committed ;  nor  can 
this  Court  admit  to  bail,  one  charged  or  com- 
mitted in  execution.  Whether  the  authority 
committing  the  lord  mayor,  is  a  legal  autbori^ 
or  not,  mitst  be  adjudged  by  the  return  of  tha 
writ  now  before  the  Court.  The  return  stotes 
the  commitmeolto  be  by  the  House  of  Com* 
roons,  for  a  breach  of  privilege,  which  is  alaa 
stated  iU  the  return  ;  and  this  breach  of  privi* 
lege  or  oontoBipt  ia,  aa  ittie  ooonael  has  truly 
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^eseribcd  it,  tbreeA»ld ;  dncharging  a  priDter  io 
custody  of  a  txkeuaeofet  by  order  of  the  House 
of  Commons ;  signiog  a  warrant  for  the  com- 
mitment of  the  messenger,  and  holding  him  to 
bail ;  that  is,  treating  a  mepsen^  of  the 
House  of  Conamons  as  acting  crimmally  in  the 
execution  of  the  orders  of  that  House.  In 
order  to  see  whether  tliat  House  has  authority 
to  commit,  see  Co.  4  Inst.  23.  Such  an  as- 
■embljf  must  certainly  have  such  aulhorily ; 
and  it  is  legal,  because  necessary.  Lord  Coke 
says  they  hate  a  judicial  power ;  each  member 
has  a  judicial  seat  in  the  House :  he  speaks  of 
matters  of  judicature  of  the  House  of  Com- 
mons,  4  Inst.  23.  The  House  of  Comntons, 
without  doubt,  have  power  to  commit  persons 
examined  at  their  bar  touching  electious,  when 
they  preraricateor  speak  falsely ;  so  they  have 
for  breaches  of  privilege;  so  they  have  in 
many  other  cases.  Thomas  Long  gave  the 
nayor  of  Westbury  4/.  to  be  elected  a  burgess : 
he  was  elected,  and  the  mayor  was  fined  and 
imprisoned,  and  Long  removed.*  Arthur  Hall, 
a  member,  was  sent  to  the  Tower,  for  publish- 
ing the  conferences  of  the  House.  4  Inst.  S3. 
Tbisnower  of  committing  must  be  inherent  in 
the  House  of  Commons,  from  the  very  nature 
of  its  institution,  and  therefore  is  part  of  the 
law  of  the  land.  They  certainly  always  could 
commit  in  many  cases.  In  matters  of  elec* 
lions,  they  can  commit  sheriffs,  mayors,  offi- 
cers, witnesses,  &c.  and  it  is  now  agreed  that 
they  can  commit  generallj^  for  all  contempts. 
All  contempts  are  either  punishable  in  the  Court 
contemned,  or  in  some  higher  court.  Now  the 
parliament  has  no  superior  court ;  therefore  the 
eontempte  against  either  house  can  only  be 
punished  by  themselves.  The  stat.  1  Jac.  1, 
cap.  13.  sect.  3,  sufficiently  proves  that  they 
have  power  to  punish :  it  is  in  these  words: 
▼iz.  '  Provided  always,  that  this  act,  or  any 

*  thing  therein  contained,  shall  not  extend  to  the 

*  diminishing  of  any  punishment  to  be  hereafter 

*  by  censure  in  parliament  inflicted  upon  i^y 

*  person  which  bereafler  shall  make,  or  procure 

*  to  be  made,  any  such  arrest  as  is  aforesaid.* 
So  that  it  is  most  clear,  the  legislature  have  le- 
cognized  this  power  of  the  House  of  Com- 


lo  the  case  of  the  Aylesbury  men,  the 
counsel  admitted,  lord  chief  justice  Holt  owned, 
•nd  the  House  of  Lords  acknowledged,  that 
the  House  of  Commons  had  power  to  commit 
ibr  contempt  and  breach  of  privilege.  Indeed, 
it  seems,  they  must  have  power  to  commit  for 
any  crime,  because  they  have  power  toimpeach 
for  any  crime.  When  the  House  of  Com- 
mons aiQud^e  anything  to  be  a  contempt,  or  a 
breach  of  pnvil^gfe,  their  juijndicataoii  is  a^con- 
yictioB,  and  their  commitment  in  consequence, 
is  exeootion ;  and  no  court  can  dischaiige  or 
hail  a  person  that  is  in  execution  by  the  judg- 
ment of  any  other  court    The  House  of  Com- 


mons therefore  having  an  authority  to  commit, 
and  that  commitment  being  an  executton,  the 
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question  is,  what  can  this  court  do?  Itctn^ 
nothing  when  a  person  is  in  execntionby  tbe 
judgment  of  a  court  having  a  competent  jarii« 
diction :  in  such  case,  this  court  u  not  a  coort 
<tf  appeal. 

It  IS  objected,  1.  That  the  Boose  of  Com- 
mons are  mistaken,  for  that  they  have  aot  thii 
power,  this  authority ;  8.  Thatsoppoiingtbey 
nave,  yet  in  this  case  they  have  not  ond  it 
rightl^^  and  properly ;  and,  3.  Tbattbe  exeea* 
tion  of  their  orders  wm  irregular,  la  order  to 
judge,  I  will  consider  the  practice  of  the  coorti 
in  common  and  ordinary  cases.  1  do  not  find 
any  case  where  the  courts  have  taka  cogoi- 
zance  of  such  execution,  or  of  commitiDeDti 
of  this  kind:  there  is  no  precedent  of  Weil> 
minster* hall  interferioi;  in  such  a  case.  Id  sir 
J.  Paston's  case,  13  Rep.  there  is  a  case  cited 
from  the  vear-book,  where  it  is  held  that  creij 
court  shall  determine  of  ihe  privilege  of  that 
court:  besides,  the  rule  is,  that  the  court  of 
remedy  must  judge  by  the  same  as  tbe  court 
which  commits.  Now  this  court  cannot  ttkc 
cognizance  of  a  commitment  by  tbe  floineof 
Commons,  because  it  cannot  judge  by  tbe  sane 
law;  for  tbe  law  by  which  the  Commootiodfc 
of  theur  privileges  is  uiUcnown  to  us.  If  ibe 
court  of  Common- Pleas  should  commit  a  per- 
son for  a  contempt,  the  court  of  Kiog's^beack 
would  not  inquire  into  Ihe  legality  or  particohr 
cause  of  commitment,  if  a  contempt  wair^ 
turned  ;  yet  in  some  cases  tbe  court  of  Kiag*!- 
bencb  is  a  court  of  inquiry,  but  in  Ibia  caie  ii 
only  co-ordinate  with  this  court  Jo  the  cue 
of  Chambers,  [Cro.  Car.  168,  and  vol.  S,o. 
373,  of  this  Collection,]  Chambers  was  brooght 
up  by  Habeas  Corpus  out  of  tbe  Fleet;  apd  it 
was  returned,  that  be  was  committed  by  virtot 
of  a  decree  in  the  Stor-Chamber,  by  reaaooof 
certain  words  be  used  at  the  councd-taUe,  &e. 
for  which  he  was  censured  to  be  committed  to 
tbe  Fleet,  till  he  made  his  submission  at  the 
council-table,  and  paid  a  fine  of  S,000/.  and  it 
the  bar  be  prayed  to  be  delivered,  because  the 
sentence  was  not  warranted  by  any  law  or 
statute :  for  the  sUtute  3  Hen.  7,  which  is  thi 
foundation  of  the  coort  of  Star-Chamber,  M 
not  give  them  any  authority  to  puniab  ftr 
words  only.  But  all  the  court  informed  hia, 
that  the  court  of  Star-Chamber  was  not  eredei 
by  tbe  stet.  3  Hen.  T,  but  was  a  conrt  Bspy 
years  before^  and  one  of  the  most  high  and  h^ 
nourable  courte  of  justice;  and  to  deliver ooe 
who  was  committed  by  the  decree  of  one « 
the  courte  of  justice,  was  not  the  ossge  of  this 
court ;  and  therefore  he  waa  reroand«L  The 
courte  of  fi.  R.  or  C.  B.  ncYer  disehsiged  as/ 
penon  committed  for  contempt,  in  net  snavc^ 
tug  in  the  conrt  of  Chanoenr,  if  the  retora  vai 
for  a  contempt.  If  the  Admirahy  coort  ooo* 
mite  for  a  contempt,  or  one  be  takea  optf^ 
committed  on  an  Bxoommunicate  CapModiN 
this  conrt  pever  dischaigea  the  pcraoas  com- 
mitted. Formerhr,  when  many  abases  weis 
cooimitlBd,  and  the  people  ooold  not  ^bM « 
remedy,  the  anbject  was  not  contented  with  the 
aiHMit  Babcaa  Coipusi  hiift  didnHCpap* 
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i  ihe  courts  for  refusing  Uieoi  what  they 
oald  not  by  law  grant  them  ;  instead  of  that, 
hey  soug^bt  redress  by  petition  to  the  throne, 
o  chief  justice  Wilmot's  time,  a  person  was 
wrought  by  Habeas  Corpus  before  this  court, 
vho  had  been  committed  by  the  court  of  Chan- 
try of  Durham.  That  court  being  competent, 
lod  baring  jurisdiction,  tbe  roan  was  not  di^ 
(barged,  but  recommitted.  How  then  can  we 
\o  any  thing  in  the  present  case,  when  tbe  law 
ly  which  the  lord-mayor  is  committed,  is  diffe- 
ent  from  tbe  law  by  which  he  seeks  to  be  re- 
ieved  f  He  is  committed  by  tbe  law  of  parlia- 
nent,  and  yet  be  would  hare  redress  from  the 
common  law.  Tbe  law  of  parliament  is  only 
cDOwn  to  parliament-men,  by  experience  in  the 
riouse.  Lord  Coke  say s,-erery  man  looks  for 
t,  but  few  can  find  it.  The  House  of  Com- 
Dons  only  know  bow  to  act  within  their  own 
imits.  IVe  are  not  a  court  of  appeal.  We  do 
lot  know  certainly  the  jurisdiction  of  the 
Souse  of  Commons.  We  cannot  judge  of  tbe 
aws  and  privileges  of  the  House,  because  we 
lare  no  knowldlge  of  those  laws  and  privi- 
eges.  We  cannot  judge  of  the  contempts 
hereof:  we  cannot  judge  of  the  punishment 
:hereof. 

I  wish  we  bad  some  code  of  tbe  law  of  par- 
lament  ;  but  till  we  have  such  a  code,  it  is  im- 
lossible  we  should  be  able  to  judee  of  it.  Per- 
laps  a  contempt  in  the  House  of  Commons,  in 
lie  Chancery,  m  this  court,  and  in  the  court  of 
Durham,  may  be  very  different ;  therefore  we 
»innot  judge  of  it,  but  every  court  roust  be 
(ole  judge  of  its  own  contempts.  Besides^  as 
he  court  cannot  ^o  out  of  tbe  return  of  this 
Mrrit,  how  can  we  roquire  into  tbe  truth  of  the 
^act,  as  to  the  nature  of  the  contempt  ?  We 
lave  no  means  of  trying  whether  tbe  lord- 
nay  or  did  right  or  wrong.  This  court  cannot 
lummon  a  jury  to  try  the  matter.  We  cannot 
sxamine  into  tbe  fact.  Here  are  no  parties  in 
iitigation  before  the  court.  We  cannot  rail  in 
loy  body.  We  cannot  hear  any  witnesses,  or 
lepositioos  of  whnesses.  We  cannot  issue  any 
;>rocess.  We  are  even  now  hearing  ex  pattCy 
tnd  without  any  counsel  on  the  contrary  side. 
Again,  if  we  could  determine  upon  tbe  con- 
tempts of  any  other  court,,  so  mi^ht  the  other 
;;ourt8  of  Westminster -hall ;  ana  what  confu- 
sion woufd  then  ensue !  none  of  us  knowing 
the  law  by  which  persons  are  committed  by  the 
House  of  Comnaons.  If  three  persons  were 
committed  for  the  same  breach  of  privilege, 
and  applied  severally  to  different  courts,  one 
court  perhaps  would  bail,  another  court  dis- 
charge, a  third  re-commit. 

Two  objections  have  been  made,  which  I 
own  have  great  weight;  because  they  hold 
forth,  if  pursued  to  all  possible  cases,  conse- 
quences of  most  important  mischief.  1st,  It 
is  said,  that  if  the  rights  and  privileges  of  par- 
liament are  legal  rights,  for  that  very  reason 
the  Court  must  take  notice  of  them,  because 
they  are  legal.  And  iidly.  If  the  law  of  par- 
liament is  part  of  the  law  of  the  land,  tbe  judges 
must  take  cognizance  of  one  part  of  the  law  of 
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tbe  land,  as  well  to  of  the  other.  Bat  these 
objections  will  not  prevail.  There  are  two  sorts 
of  privileges  which  ought  never  to  be  confound- 
ed ;  personal  privilege,  and  the  privilege  be- 
longing to  the  whole  collective  body  of  that  as- 
sembly. For  instance,  it  is  the  privilege  of  every 
individual  member,  not  to  be  arrested.  If  he  was 
arrested,  before  the  stat.  IS  &  13  W.  3,  tbe 
method  in  Westminster-hall  was,  to  discharge 
him  by  writ  of  privilege  under  the  great  seal, 
which  was  in  the  nature  of  a  Supersedeas  to 
the  proceedings ). and  as  soon  as  it  came  into 
tbe  court  of  B.  R.  and  was  pleaded  there,  then 
it  became  a  record,  and  tbe  pleading  concluded, 
*  si  curia  domini  regis  placitum  prsMlictum  cog- 
«  noscere  relit  aut  debeat.*  The  stat.  11  &  Ig 
W.  3,  has  altered  this,  and  there  is  now  no  occa- 
sion to  plead  the  privil^eof  a  member  of  par- 
liament. 9  Stran.  985.  Holiday  et  al'  venw 
colonel  Pitt.  There  is  a  great  difference  be- 
tween matters  of  privilege  coming  incidentally 
before  the  Court,  and  being  the  point  itself  dn 
rectly  before  the  Court.  In  tbe  first  esse,  the 
Court  will  take  notice  of  them, '  because  it  ie 
necessary,  in  order  to  prevent  a  failure  of  jus- 
tice. As  in  lord  Banbury's  case,  where  the 
court  of  King's- bench  determined  against  the 
determination  of  the  House  of  Lords :  bul 
in  that  case  they  considered  the  legality  and 
raNdity  of  tbe  letters  patent,  without  re^rding 
the  other  right  of  a  seat  in  the  House  of  Lords, 
with  which  tlieCoortdid  notconcem  themselves. 
The  counsel  st  the  bar  have  not  cited  one  case 
where  any  court  of  tliis  hall  ever  determined  a 
matter  of  privilege  which  did  net  come  inci- 
deutally  before  them.  If  a  question  is  to  be 
determmed  in  this  court  touching  a  descent, 
wberebv  property  is  to  be  determined,  and 
which  depends  upon  legitimacy ;  that  is,  whe- 
ther the  father  and'mother  were  married  law- 
fully ;  this  court  must  determine  hy  the  bishoji*^ 
certificate.  But  in  some  cases,  where  legiti- 
macy of  marriage  does  not  come  in  quesfioo, 
but  cohabitation  only  for  a  great  length  of  time» 
which  is  evidence  of  a  marriage,  comes  in  ques- 
tion, this  Court  will  determine  according  to  the 
verdict  of  a  iury,  although  the  courts  of  West-* 
minster-hall  go  by  a  different  rule  frona  tbe 
spiritual  courts.  But  the  present  case  dififers 
much  from  those  which  the  Court  will  deter- 
mine ;  because  it  does  not  come  incidentally 
before  us,  but  is  brought  before  us  directly,  and 
is  the  whole  point  in  question ;  and  to  determine 
it,  we  must  supersede  the  judgment  and  deter- 
mination of  the  House  of  Commons,  and  a 
commitment  in  execution  of  that  judgment. 

Another  objection  has  been  made,  which 
likewise  holds  out  to  us,  if  pursued  in  all  its 
possible  cases,  some  dreadful  consequences; 
and  that  is,  the  abuses  which  may  be  made  by 
jurisdictions  from  which  there  is  no  appeal,  aud 
for  which  abuses  there  is  no  remedy :  but  this 
is  unavoidable;  and  it  is  better  to  leave  some 
courts  to  the  obligation  of  their  oaths.  In  the 
case  of  a  commitment  by  this  Court  or  the 
King's-bench,  there  is  no  sppeal.  Suppose 
the  Court  ef  B.  R.  sets  an  exoessive  fine  upoa 
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a  man  for  a  mtsdemeaDor,  there  is  no  remedy, 
no  a(>peal  to  any  other  court.  We  mast  de- 
pend upoD  the  discretioD  of  some  courts.  A 
maD  not  lon^  a^i^o  was  sentenced  to  stand  in 
the  pillory,  hy  this  court  of  Common  Pleas,  for 
a  contempt.  Some  may  think  this  rery  bard, 
to  be  done  ^  ithout  a  trial  by  jury ;  but  il  is 
necessary.  Suppose  the  courts  should  abuse 
their  jurisdiction,  there  cau  be  no  remedy  for 
this :  it  would  be  a  pulrlic  grievance ;  and  re- 
dress must  be  sought  from  the  It- gi^latnre.  The 
laws  can  never  be  a  prohibition  to  the  houses 
of  parliament ;  because,  by  law,  there  is  notbin^r 
superior  to  them.  Suppose  they  also,  as  well 
as  the  courts  of  law,  should  abuse  the  powers 
which  the  constitution  has  given  them,  there 
is  no  redress ;  it  would  be  a  public  grievance. 
The  constitution  has  provided  checks  to  pre^ 
▼ent  its  happening ;  it  must  be  left  at  large ; 
it  was  wise  to  leave  it  at  large:  some  per- 
sons, some  courts,  must  be  trusted  with  dis- 
oretionarv  powers ;  and  though  it  is  possible,  it 
is  in  the  highest  degree  improbable,  that  such 
abuses  should  ever  Inppen ;  and  the  very  sup- 
posal  is  answered  by  aerjeant  Hawkins,  in  the 
place  cited  at  the  bar.  As  for  the  case  of  the 
Chancery  committing  for  crimes,  that  is  a  dif- 
ferent thmg,  because  the  Chancery  has  no  cri- 
minal jurisdiction ;  but  if  that  court  commits 
for  contempts,  the  persons  committed  will  not 
be  discharged  by  any  other  court.  Many  au- 
thorities may  be  drawn  from  the  reign  of 
Charles,  but  those  were  in  times  of  contest. 
At  present,  when  the  House  of  Commons  com- 
mits for  contempt,  it  is  very  necessary  tn  state 
what  is  the  particular  breach  of  privilege ;  but 
it  would  be  a  sufficient  return,  to  state  the 
breach  of  privilege  generally.  This  doctrine 
IS  fortiBed  by  the  opinion  of  all  the  judges,  in 
the  case  of  lord  Shaftesbury,  and  1  never  beard 
this  decision  complained  of  till  1704.  Tbeugh 
they  were  times  of  heat,  the  judges  could  have 
00  motive  in  their  decision,  but  a  regard  to  the 
Jaws.  The  houses  disputed  about  jurisdiction, 
but'^the  judgea  were  not  concerned  in  the  dis- 
pute. As  for  the  present  case,  I  am  perfectly 
satisfied,  that  if  lord  Holt  himself  were  to  hare 
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determined  it,  the  lord-mayor  wodd  be  tt- 
manded.  in  the  case  of  Mr.  Manmy,  the 
judges  could  not  hesitate  concerning  tbe  ood- 
tempt  by  a  man  who  refused  to'receive  bisieii- 
tenee  in  a  proper  posture.  All  the  judges 
agreed,  that  he  must  be  remanded,  bectme  be 
was  committed  by  a  court  having  competent 
jurisdictiim.  Courts  of  justice  have  no  cogni- 
zance of  the  acts  of  the  houses -of  parUament, 
because  tfaey  belong  '  ad  aliud  exumeo.*  I  bare 
the  most  perfect  aatisiaction  in  my  own  miod 
in  that  determination .  Sir  Martin  W right,  whe 
felt  a  generous  and  distinguished  vrsrmthfor 
the  liberty  of  the  subject;  Mr.  Jusiioe  Deni* 
son,  who  was  so  free  from  connexions  sod  im* 
bitioo  of  every  kind;  and  Mr.  Justice  Fester, 
who  may  be  truly  called  the  Magna  Cbartaof 
liberty  of  persons,  as  well  as  fortunes ;  all  these 
revered  judges  concurred  io  this  point:  lis 
therefore  clearly  and  with  full  satisfcctioB  «f 
opinion,  that  the  lord-mayor  must  be  rfr> 
manded. 

Just.  Nara,*  I  shall  ever  entertsin  a  moit 
anxious  concern  for  whatever  regards  the  li- 
berty of  the  subject.  I  have  not  the  vaDiUr  to 
think  I  can  add  any  thing  to  the  weigbtof  tbe 
arguments  used  by  my  l2nl  Chief  Jusiioe  lod 
my  brothers.  1  have  attended  with  tbe  otmost 
industry  to  every  case  and  argument  that  bis 
been  produced,  and  most  heartily  and  readily 
concur  with  my  Lord  Chief  Justice  and  my 
brothers. 

The  Lord-Mayor  was  remanded  to  tbe 
Tower. 

*  The  Judgments  of  Mr.  Justice  GooU  aad 
Mr.  Justice  Blackstone  being  inserted  at  laqpe 
in  vol.  8,  pp.  S3  ei  109.  are  not  here  repeatei 
Note,  in  p.  38,  I.  54,  by  an  accident  of  the 
press,  was  omitted  the  following  daose,  rts. 
<'  that  lord  chief  justice  Scroggs  tboq|bt  be 
might  be  safely  entrusted  with  the  power  of 
prohibiting  and  suppressing  such  publtcatioos 
as  might  give  him  offence.*'  See  tbe  Case  of 
Henry  Carr^  vol.  7,  p.  liU;  and  also  vol.  8» 
p.  187. 


1153J 


Ca9€  of  General  tVarranU* 


A.  D.  net. 


[1154 


544.  The  Case  of  John  Wilkes,  esq.  against  Robert  Wood,  esq. 
in  an  Action  of  Trespass.  Before  Lord  Chief  Justice  Pratt, 
in  the  Court  of  Common  Pleas,  Michaelmas  Term  :  3  George 
III.  A.  D.  1763.     [LofFt's  Reports.] 

any  frivoloos  or  oo  pretence  at  all,  by  a  secre* 
tary  of  state.  Mr.  Wilkes,  unconvicted  of  anjr 
offence,  has  undergone  the  punishment  That 
of  all  oflences  that  of  a  seizure  of  papers  was 
the  least  capable  of  reparation ;  that,  for  other 
offences,'  an  acknowledgment  mi^ht  make 
amends ;  but  that  lor  the  promulgation  of  our 
roost  priTate  concerns,  affairs  of  the  most  secret 
personal  natnre,  no  reparation  whatsoever  couM 
be  made.  That  the  law  never  admits  of  a  ge- 
neral search-warrant.  That  in  France,  or 
Spain,  even  in  the  Inquisition  itself,  they  nev^r 
delegate  an  infinite  [qn.  indefinite!  power  to 
search,  and  that  no  magistrate  is  capable  of  dele- 
gating any  snch  power.  That  some  papers,  quite 
innocent  m  themselves,  might,  bv  the  slightest 
alteration,l)e  converted  to criroinal  action.  Mr. 
Wilkes,  as  a  menaber  of  parliament,  demanded 
the  more  caution  to  be  used,  with  regard  to  the 


John  Wiliubs,  esq.  against  Wood. 

Tbe  Case  op  General  Warrants. 

Middlesex  to  wit,  Dec.  6, 1763. 

At  the  court  of  Common-Pleas,  at  West- 
minster. Sittings  after  Michaelmas  term,  be- 
fore lord  chief  justice  Pratt :  John  Wilkes,  esq. 
plaintiff;  Robert  Wood,  esq.  defendant. 

In  an  action  of  trespass,  for  entering  the  plain- 
tiff's house,  breaking  his  locks,  and  seizing  his 
papers,  &c. 

Ilie  plaintiff's  counsel  were,  serjeant  Glynn, 
Mr.  Recorder  Evre,  Mr.  Stow,  Mr.  Wallace, 
Mr.  Dunning,  Mr.  Gardiner. 

The  defendant's  counsel  were,  solicitor-gene- 
ra) Norton,  segeant  Nares,  serjeant  Davy,  ser* 
jeant  Yeates. 

Attorney  for  the  plaintiff,  Mr.  Phillips  of 
Cecil- street. 

For  the  defendant,  PhiHp  Carteret  Webb, 
esq.  solicitor  to  the  treasury,  and  Mr.  Secon- 
dary Barnes. 

The  Special  Jubt. 

Plukenet  Woodroffe,'  esq.  of  Chiswick ; 

William  Baker,  esq.  of  Istewortb ; 

William  Clarke,  esq.  of  Edmonton  ; 

James  Gould,  esq.  of  Edmonton ; 
.    Stephen  Pitt,  esq.  of  Kensington  ; 

lifatbaniel  Turner,  esq.  of  Hampstead  ; 

Jonathan  Richardson,  esq.  of  Queen -Square ; 

John  Weston,  esq.  of  Hatton-Garden  ; 
.    Harry  Blunt,  esq.  of  Hatton-Garden  ; 

Henry  Bostock,  esq.  of  Hatton-Garden  ; 

John  Boldero,  esq.  of  Hatton-Garden  ; 

John  Egertiin,  esq.  of  St  John's-street. 

Mr.  Gardener  opened  the  case,  with  de- 
claring the  foundation,  that  on  the  30th  of 
April  last,  Mr.  Wood,  with  several  of  tbe  king's 
messengers,  and  a  constable,  entered  Mr. 
Wilkes's  house ;  that  Mr.  Wood  was  aiding 
aud  assisting  to  the  messengers,  and  gave  direc- 
tions concerning  breaking  open  Mr.  Wilkes's 
locks,  and  seizing  his  papers,  &c.  for  which 
Mr.  Wilkes  laid  his  damages  at  five  thousand 
pounds. 

Serjeant  Glynn  then  enlarged  fully,  on  the 
particular  circumstances  of  the  case,  but  re- 
marked that  the  case  extended  far  beyond  Mr. 
Wilkes  personally,  that  it  touched  the  liberty  of 
•very  subject  of  this  country,  and,  if  found  to 
be  legal,  would  shake  that  most  precious  inhe- 
ritance of  Englishmen.  In  vain  bas  our  house 
been  declared,  by  tbe  law,  our  asylum  aud  de- 
fence, if  it  is  capable  of  being  entered,  upon 
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seizure  of  his  papers,  as  it  might  have  been  na« 
turally  supposed,  that  one  of  the  legislative 
bcidy  might  have  papers  of  a  national  concern, 
not  proper  to  be  exposed  to  every  eye.  When 
we  consider  the  persons  concerned  in  this  affair, 
it  ceases  to  he  an  outrage  to  Mr.  Wilkes  per- 
sonally. It  is  an  outrage  to  the  eonetitniion  it- 
self.  That  Mr.  Wood  had  talked  highly  of  the 
power  of  a  secretary  of  state ;  hot  he  hoped  by 
the  verdict  be  would  be  broc^bt  to  think  mort 
meanly  of  it.  That  if  the  warrants  were  once 
ibond  to  be  legal,  it  woold  flingoor  liberties 
into  a  very  unequal  balance.  That  the  con- 
stitution of  our  country  had  been  so>  fatally 
wounded,  that  it  called  aloud  for  the  redress  oif 
li  jury  of  Englishmen.  That  their  resentment 
against  such  proceedings  was  to  be  expressed 
by  large  and  exemplary  damages ;  that 
trifling  damages  would  put  no  stop  at  all  to  such 
proceedinc^B :  which  woold  phdnly  appear,  when 
they  would  consider  the  persons  concerned  in 
the  present  prosecution,  persons,  who  by  their 
duty  and  office  should  have  been  tbe  protectors 
of  the  constitution,  instead  of  the  violalers  of  it. 
Mr.  £yre,  the  Recorder  of  London,  then 
nmI  up :  he  apologized  to  the  bench  tor  ap- 
pearing in  the  present  caose, 'considering  the 
oflice  be  bore,  but  that  he  thought  it  was  a 
cause  which  affected  the  liberty  of  every  indi- 
vidual. [Lord  Chief  Justice  desiied  he  would 
make  no  apology.]  He  then  observed,  that 
the  present  cause  cluefly  turned  upon  tbe  ge-* 
neral  question,  whether  a  secretary  of  state  has 
a  power  to  force  peraons  houses,  break  open 
their  locks,  seise  their  papers,  &c.  upon  a  bare 
suspicion  of  a  libel  by  a  general  warrant,  with- 
out name  of  the  person  charged.  A  strange 
question,  to  be  agitated  in  these  d»yt>  when 
4fi 
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the  constitution  10  so  well  fixed,  when*  fre 
have  a  prince  upon  the  throne,  whose  virtues 
are  so  great  and  ami^ie,  and  whose  regard 
for  the  subject  is  such,  that  he  must  frown  at 
•rery  incroacbment  upon  their  liberty.  No- 
thing can  be  more  unjust  in  itself,  than  that  the 
proof  of  a  man's  guilt  shall  be  extracted  from 
bis  own  bosom.  No  legal  authoritv,  in  the 
present  case,  to  justify  the  action.  No  prece- 
dents, no  legal  determinations,  not  an  act  of 
parliament  itself,  is  sufiicient  to  warrant  any 
proceeding  contrary  to  the  spirit  of  the  consti- 
tution. 

•  Secretary  Williamson,  in  Charica  the  2d's 
time,  for  backing  an  illegal  warrant,  was  sent 
to  the  Tower  by  the  House  of  Commons.  The 
jury,  he  observed,  had  no  such  power  to  com* 
nit ;  he  knew  it  well ;  but,  for  hik  part,  he 
wished  they  bad,  as  be  was  persuaded  tbejf 
would  exercise  it,  in  the  present  case,  as  it 
•Ught  to  be. 

On  the  famous  certificate  in  queen  Eliza- 
beth's time,  how  far  a  man  might  be  detained 
hy  a  warrant  of  a  privy  counsellor,  the  answer 
of  the  judges,  even  in  those  days,  confined  it  to 
high  treason  only,  and  the  power  to  arrest  tp 
be  derived  fvom  the  personal  command  of  the 
king,  or  a  privy  counsellor.  He  then  congra- 
tulated the  jury,  tliat  thev  bad  now  in  their 
power  the  present  cause,  which  had  been  by  so 
much  art  and  chicanery  so  long  postponed. 
Seventy  years  had  now  elapsed,  since  the  Re- 
volution, without  any  occasion,  to  enquire  into 
this  power  of  the  secretary  of  state,  and  lie 
made  no  doubtbut  the  jury  wo«ld  effectually 
prevent  the  question  from  being  ever  revived 
again.  He  therefore  recommends  it  to  them 
to  embrace  this  epportanitj^  (least  another 
•hould  not  offer,  in  haste)  of  instructing  those 
great  officers  in  their  duty,  and  that  ihey  (the 
jurjf)  would  now  erect  a  great  sea  mark,  by 
whu^h  our  state  pilots  miffbt  avoid,  for  the 
future,  those  rocks  upon  which  they  now  lay 
shipwrecked.* 

The  first  wjtness  on  the  prosecution  was 
Matthew  Brown.— Hays,  that  he  is  butler  to 
Mr.  Wilkes.  That  on  the  30th  of  April  last, 
about  nine  o'clock  in  the  morning,  Watson, 
Btackmore,  Money,  and  Mann,  king's  messen- 
gers, and  Chisholm,  a  constable,  came  to  Mr. 
Wilkes's  bouse.  That  Watson  followed  Mr. 
Wilkes  into  the  house,  and  Money  came  next ; 
Bjackmore  and  Mann  followed  after.  That  this 
witness  never  hearit  them,  or  either  of  ihein, 
declare  their  business,  or  the  purpose  of  their 
ooming.  That  as  soon  as  Mr.  Wilkes  was 
carried  away,  which  was  about  noon,  Mr. 
Woo<l  and  Mr.  Stanhope  came:  that  Mr. 
Wood  asked  Mr.  Watson,  «*  Have  you  locked 
up  all  the  rooms  where  Mr.  Wilkes's  papers 
are  f "  He  answered, '« Yes ;  I  have  got  the  key 
of  the  study."  That  Mr.  Wood  and  Mr.  SUn^ 
hope  then  went  into  the  parlour ;  the  messen- 
gers continued  waiting  in  the  passage.    That 

*  «« N.  B.  The  Recorder  shone  extremely." 
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soon  after  Mr.  Webb  knocked  at  the  door ; 
upon  its  being  opened  this  witness  attempted  to 
stop  him,  but  he  rushed  in.  That  Mr.  Wood 
suid  that  time  about  half  an  hour ;  that  when 
he  went  away  he  gave  orders  to  the  mesieo- 
gers,  that  no  one  should  come  in  or  go  out  till 
he  returned,  but  bade  them  lock  up  all  the  doors. 
That  he  came  back  again  in  about  an  hour. 
That  in  the  mean  time  several  of  Mr.  Wilkes's 
friends  came,  riz.  Humphry  Cotes,  Gardiner, 
Ph ill  ins,  Hopkins,  &c.  siid  were  denied  admit- 
tance 1»y  the  constable :  that  Watson,  tlie  mes- 
senger, upon  being  called  upon  by  these  gen- 
tlemen to  produce  his  orders  for  refusing  them 
adnuttance,  said  he  had  only  a  verbal  order 
from  Mr.  Wood.  That  the  messengers,  how- 
ever, did  at  Ust  permit  the  gentlemen  to  come 
in.  That  soon  after  lord  Temple  came ;  that 
in  a  short  time  after  Mr.  Wood  returned,  and 
appeared  to  be  very  angry  that  the  gentlemen 
bad  been  admitted,  «*  Who  let  these  men  in  ?" 
That  the  messengers  answered,  ''  They  would 
come  in."  Mr.  Wood  then  asked,  •*  Who 
would  come  in  ?"  Mr.  Gardiner  answered,  ^*  It 
was  1,  Sir."  That  soon  after  that  Mr.  Wilkes's 
friends  went  away ;  that  Mr.  Wood  then  called 
for  a  candle,  which  was  brought  him,  and  ht 
and  Mr.  Stanhope  then  went"  up  atairs,  with 
Money  and  Blackmore,  the  messenirers,  who 
appeared  to  take  their  orders  from  Mr.  Wood 
and  Mr.  Stanhope.  That  they  rummaged  &11 
the  papers  together  they  could  find,  in  and 
about  the  room  3  that  they  (the  messenf^ers) 
fetched  a  sack,  and  filled  it  with  papers.  That 
Blackmore  then  went  down  stairs,  and  fetched 
a  smith  to  open  the  locks.  That  Blann,  a 
messenger,  then  came,  and  would  whisper  Mr. 
Wood,  who  bade  him  spe^c  out ;  he  then  said 
he  brought  orders  from  lord  Hidifax  to  seize 
all  manuscripts.  That  the  smith  then  came, 
and,  by  the  direction  of  Blackmore,  the  mes- 
senger, opened  four  locks  of  the  lower  drawers 
of  a  bureau  ;  that  they  took  out  all  the  papers 
in  those  drawers,  and  a  |)ocket-botik  of  Mr. 
Wilkte's,  and  put  them  all  into  the  sack  to^e- 
.ther,  and  then  sealeil  up  the  sack.  That  this 
witness  was  present  during  all  this  time ;  that 
the  messengers  were  obedient,  and  paid  an  en- 
tire regard  to  the  directions  of  Mr.  Wood  and 
Mr.  Stanhope.  That  vihen  Mr.  Wood  went 
away  it  was  near  two  o'clock  in  the  afternooo  ; 
that  Mr.  Wood,  upon  the  whole,  might  be  near 
two  hours  and  a  half  in  Mr.  Wilkes's  house. 
That  00  kind  of  inventory  was  made  of  ihe 

Rapers  which  were  put  into  the  sack.  That 
Ir.  Stanhojie  appeared  all  along  to  Jie  favour- 
able, and  frequently  bade  the  naessengeis  be 
cautious  and  careful. 

Upon  his  being  cross  examined,  he  said, 
That  Mr.  Wilkes  was  carried  away  about  noon. 
Tliat  Mr.. Wilkes  went  out  in  the  morning 
about,  six,  and  returned  home  about  nine 
o'clock.  That  Mr.  Hopkins  had  been  there 
that  morning  before.  That  ^ilt.  Wood  did  ab- 
solutely and  positively  (this  witneas  avers  it) 
order,  upon  his  ffoing  out,  that  all  the  doors 
should  be  Ucked  up,  partio^hrlj  tb*  straci 
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door :  that  Mr.  Wood  told  the  messengeni  diey 
knew  their  orders,  and  bode  them  execute 
them.  That  he  reroemben  Mr.  Staohupe  bid 
them  be  careful  in  ramnia|nD?f  but  don't  recol- 
lect Mr.  Wood  said  so.  That  Cbiaholm,  the 
oonstable,  held  the  sack,  whilst  the  inesseogers 
filled  it  with  papers.  That  Mr.  Wood  was  not 
there  when  the  locks  were  opened :  he  now 
says,  that  Mr.  Wood  bad  before  declared  that 
the  locks  mast  be  opened.  That  Mr.  Stanhope 
said,  to  be  sure,  the  locks  must  be  opened. 
That  Mr.  Wood  he-  now  says,  was  at  one 
time  above  an  boor  in  Mr.  WilktfM*s  study. 
That  Mr.  Stanhope  was  there  with  Mr.  Wood 
at  the  time  the  papers  were  carried  away. 
That  Mr.  Webb  was  gone  away  some  time 
before. 

Richard  Schcfitld  says,  that  Jbe  is  a  livery 
servant  to  Mr.  Wilkes  :  that  he  let  Mr.  Wood 
in  at  the  door  on  the  SOtb  of  April,  about  eleven 
o'clock,  in  the  morning,  as  he  thinks,  to  the 
best  of  his  remembrance ;  that  Mr.  Wood  staid 
the  first  time  about  a  quarter  of  an  hour.  He 
confirms  in  general  the  last  witness.  Thai 
Wood  went  away,  and  returned  iu  about  an 
hour.  That  the  messenger,  upon  being  asked 
by  Mr.  Gardiner  for  his  orders,  said  Tie  had 
only  verbal  ones,  from  Mr.  Wood.  That  he 
can  give  no  account  of  what  passed  op  stairs, 
as  he  remained  all  thai  time  in  the  passage  be- 
low. He  confirms  the  last  witness  on  that  cir- 
cumstance of  the  messenger,  Alann'^  coming 
from  lord  Halifax,  with  fresh  orders.  That  a 
post- letter  came,  in  the  mean  time,  directed  to 
Mr.  Wilkes,  which  the  messenger,  Wataon,  re- 
ceived, and  would  not  deliver  till  Mr.  Wood 
returned,  who  immediately  delivered  it,  un- 
opened, into  this  witness's  hands.  That  Mr. 
Wood,  when  he  went  away,  ordered  the  doors 
to  be  kept  fast  locked,  particularly  the  street- 
door.  That  Blackmore  came  down  stairs,  and 
asked  this  witness  where  Mr.  Wilkes's  smith 
lived,  and  he  answered  him  he  believed  in 
Cheapside.* 

Upon  his  being  cross-examined,  he  said, 
That  Mr.  Wood  came  about  a  quarter  of  an 
hour  after  Mr.  Wilkes  was  carried  away  to  lord 
Halifax.  That  Mr.  Wood,  Mr.  Stanhope,  the 
four  messengers,  with  the  constable,  together 
with  another  gentleman,  whom  he  did  not 
know,  were  the  peraons,  who  came  into  the 
house. 

Humphry  Coies  says,  that  he  was  at  Mr. 
Wilkes's  the  30th  of  April  last,  in  the  morning, 
about  eleven  o'clock,  being  sent  for  by  Mr. 
Wilkes.  That  Mr.  Wood  came  in  between 
twelve  and  one:  that  he  (this  witness)  had 
been  down  to  the  court  of  Common  Pleas,  to 
apply  for  a  Habeas  Corpus,  and,  upon  his  re- 
turn to  Mr.  Wilkes's  house,  was  told  that  Mr. 
Wilkes  was  not  at  home,  and  that  he,  Cotee, 
must  not  come  in  ;  this  was  between  twelve 
and  on^  o*clock.  He  demanded  the  reaabn 
why  he  must  not  come  in,  and  by  whose  au- 
thority the  door  was  locked.  The  man  at  the 
door  answered,  by  the  secretary  of  state's. 
£The  Solicitor  General  disputed  this  evidence^ 
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%s  Mr.  Cotes  did  not  declare  the  man's  name.] 
But  Cotes  then  said,  that  the  door-keeper  called 
Watson,  the  messenger,  to  him ;  who  said  he 
had  the  secretary's  verbal  order  only,  but  not 
a  written  one.  '  That  this  witness  did  then  in* 
sist  upon  being  admitted,  and  did  accordinf^ly* 
enter  the  house.  That  Mr.  Wood  presently 
after  came  in,  and  said  with  anger,  **  What  do 
these  men  do  here  f "  That  this  witness  then 
saki,  '^  What  business  have  you  here.  Sir  ?" 
Mr.  Wood  answeral,  that  he  was  the  secretary 
of  state's  secretary.  That  this  witness  then 
said,  he  had  nothing  to  do  with  the  secretary 
of  state,  nor  his  secretary  neither ;  that  hie 
name  was  Humphry  Cotes,  and  was  to  be 
spoken  with  at  anytime.  That  he  (this  wit* 
ness)  staid  at  Mr.  Wilkes's  house  till  pilst  two 
o'clock.  That  he  was  desired  by  Mr.  Wood 
to  be  present  when  Mr.  Wilkes's  papers  wove 
sealed  up,  which  he  refused  to  do. 

The  Solicitor- General  did  not  eross-examine 
him.  > 

Richard  Hopkins,  esq.  aays,  that  he  went  to 
Mr.  Wilkes  on  the  30lh  of  April  last,  at  half 
an  hour  past  nine  o'clock  in  the  morning,  and 
staid  two  hours ;  found  then  no  kind  of  ob* 
struclion.  That  Mr.  Wood  was  not  there  at 
this  time,  as  this  witness  verily  believes ;  hot 
that,  when  he  returned,  Mr.  Wood  had  been 
there.  Coofirms  the  last  witness's  account,  of 
the  obstructions  to  his  entering  the  house,  al 
this  his  last  coming.  That  he  was  desired  to 
be  present  at  the  sealing  up  Mr.  Wilkes's  pa-> 
pers,  which  he  declined  doing. 

Arthur  Beardmore  says,  that  he  was  io 
Westminster-hall  on  the  SOth  of  April  Jaat, 
and,  hearing  of  Mr.  Wilkes's  arrest,  he  went  di- 
rectly to  his  hopse,  and,  with  some  difficulty, 
gained  admittance.  That  when  he  gained  ad- 
mittance, and  came  into  the  parlour,  Mr.  Wood 
was  there,  altercating  with  the  last  witness,  Mr. 
Hopkins.  That  Mr.  Gardiner  and  Mr.  Cotce 
were  then  there.  That  lord  Temple  was  like- 
wise there.  That  he  (this  witness)  observing 
much  confusion,  demanded  of  Mr.  Wood  to 
shew  his  authority,  and  that  much  wrangling 
then  ensued.  That  Mr.  Wood  and  Mr.  Webb 
were  both  there  at  this  time.  That  Mr.  Wood 
intreated  the  compan^r  to  believe,  that  the  se- 
cretaries had  acted  entirely  purauant  to  the  ad- 
vice and  direction  of  the  attorney  and  aolicitof 
generals ;  to  which  this  witness  Answered,  that 
e  very  much  doubted  it.  That  this  witness 
coming  into  the  parlour  Again  through  the 
paasage,  saw  Mr.  Webb  standing  at  the  fiiot  of 
the  stairs,  with  some  keys  in  bis  hand,  which 
this  witness  did  presume,  and  verily  did  believe^ 
to  be  some  of  Mr.  Wilkes's  keys  to  his  private 
escrutoires  and  drawers.  That  Mr.  Wood  did 
desire..|ii9  (tbb  witness)  to  be  present  at  the 
sealing  up  Mr.  Wilkea's  papers,  which  he 
utterly  refused  Io  do.  The  counsel  for  the 
prosecution  declined  examining  Mr.  Gardiner 
and  Mr.  Phillijpa,  (who  had  both  been  present) 
on  account  or  their  being  emptoyed  in  the 
cause ;  and  therefore  rest  here. 
The  Solicitor  GencrtU  then  stood  up  to  make 
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the  defeDce,  which  be  divided  into  two  parts ;' 
mod  first,  he  msiotained  the  plea  of  not  guilty ; 
bat  if  the  jurv  should  be  of  opinioo  that  would 
BOt  stand  fi^ood,  and  that  the  evidence  he  should 
bring  would  not  be  capable  of  setting  aside  the 
/evidence  already  prodnoed  incoort  on  the  other 
aide ;  he  then,  secondly,  relied  on  the  special 
justification.  He  was  at  a  loss,  he  said,  to 
imderstand  what  Mr.  Wilkes-meant  by  bringing 
an  action  against  Mr.  Wood,  as  he  was  neither 
the  issuer  of  the  warrant,  nor  the  executioner 
of  it  If  the  constitution  had  been  in  such  an 
•gregions  manner  attacked,  why  not  bring  the 
aecrelaries  of  state,  thenDselves,  into  court? 
Wby  should  Mr.  Wilkes  commence  separate 
actions  against  each  person?  Is  Mr.  Wilkes, 
at  any  event,  entitled  to  tenfold  damages?  This 
was  the  first  time  be  ever  knew  a  private  action 
represented  as  the  cause  of  all  ^e  good  people 
ef  England.  If  the  constitution  has,  in  any 
instauoe,  been  violated,  the  crown  must  be  the 
prosecutor,  as  it  is  in  all  criminal  cases.  The 
constitution  does  not  consist  in  any  one  particu- 
lar part  of  the  law ;  the  whole  law  is  the  con- 
stitution of  the  country,  and  a  breach  in  one 
jnrt  of  the  law  is  as  much  a  violation  of  the 
constitution  ns  of  another.  Though  so  much 
lias  been  said  on  the  other  side,  with  regard  to 
Ihe  Injonr  thst  might  result  from  the  promnl- 
jgatkm  of  secrets,  no  proof  had -been  brouglit  of 
any  thing  being  proronlgated  that  was  not  proper 
4a  be  so.  The  arguments  which  had  been 
used  against  seizing  of  papers,  to  procure 
proof,  were  felo  de  te,  unless  the  major  was 
denied  to  include  the  minor;  He  then  went 
ppon  the  argomeht  touching  the  warrant,  and 
observed  that  these  warrants  had  been  issued  as 
far  back  aSthe  courts  of  justice  eonid  lead 
tbero.  That  the  late  act  of  psrliament  of 
George  the  second  for  taking  up  vagrants  was 
a  general  seaich-warrant,  and  he  never  knew 
k  was  ever  esteemed  an  infringement  of  our 
constitQtion.  That  these  warrants  had  existed 
before,  at,  and  since  the  Revolution,  and  bad 
been  till  this  case  onimpeacbed ;  that  if  so  con- 
tradictory to  the  constitution  of  this  eountryi 
tbev  could  never  have  remained  to  this  time. 

He  then  made  a  general  oliservation  to  the 
jury,  that  it  Iras  their  duty  to  hear  the  cause 
coolly  and  dispassionately,  without  any  bias  to 
one  side  or  the  other.  He  then  went  on  to 
Inake  remarks  on  the  evidence  which  had  been 
fpfen  by  the  plaintiff;  remarked  that  the  ques- 
tion of  liberty  bad  nothing  to  do  with  the  pre* 
tent  cause,  which  only  respected  the  seizure  of 
papers.  That  the  messengers  went  bungling- 
ly  about  their  business ;  Mr.  JVood  was  only 
tent  to  see  they  did  their  duty. 

He  then  went  on  to  make  remarks  on  the 
North  Briton,  N^  45.  That  it  was  a  libel  on  the 
three  branches  of  the  legislative  body,  King, 
Ixirds  and  Commons;  that  it  was  a  libel  of  such 
a  nattare,  that  when  it  was  before  the  two 
Houses  of  Parliament  not  one  single  person, 
in  cither  bouse,  ever  uttered  one  single  word  in 
defence  of  it  That  the  whole  ofthe  North 
firiton9  wiBBB  of  such  a  natarei  thai  il  luitoiushed 


moat  considerate  persons  bow  diey  sbooM  havr 
passed  so  long  unnoticed ;  that  it  had  atucked 
private  perrons,  persons  in  public  stations,  with 
their  nimes  written  in  full  length ;  which  hail 
already  produced  bloodshed,  in  an  instance 
wbifeh  they  all  well  knew:  and  what  farther 
latal  consequences  might  result  &om  thos^ 
publications,  who  would  be  answerable !  if  Mr. 
Wilkes  shouM  be  proved  to  be  the  author  of 
these*  papers,  and  of  that  libel  of  libels,  N*  45» 
(an  equal  to  which  he  defied  this  or  any  other 
age  to  produce)  if  he  should  be  proved  to  be 
the  antlmr  of  that  paper,  which  he  was  eoofi- 
dent  he  should  be  able  to  prove,  to  the  full  sa- 
tisfaction of  the  court  and  jury ;  in  that  case, 
so  far  from  thinking  him  worthy  of  exenpfaury 
damages,  he  was  certain  they  would  view  bioi 
in  his  true  and  native  colours,  as  a  most  vile 
and  wicked  incendiary,  and  a  sower  of  dissea« 
tion  smongst  his  majesty's  subjecu.  He  tbea 
observed,  that  the  freedom  of  this  coimti^  con- 
sists, that  tiiere  is  no  man  so  high,  that  he  u 
out  of  the  reach  of  the  law,  nor  any  man  so 
low,  that  he  is  beoemth  the  protection  af  it. 

That  the  warrant  was  legal  in  itself:  that 
the  authority  of  a  secretsry  of  state  was  snfli- 
ciently  established.  That  damages  should  al- 
ways be  reckoneil  according  to  the  injafy  re« 
ceived :  a  jury  that  ever  acted  on  any  other 
principles  certainly  forswore  themselves. 

Lord  Halifax'tben  came  into  court,  and 
being  sworn,  said,  that  he  did  receive  informa- 
tion coRcerning  N**  45.  That  he  did  jasne 
warrants  in  consequence  of  such  inibrmstioD. 
That  be  did  desire  Mr.  Weston,  his  secretary, 
to  go  to  Mr.  Wilkes's,  and  see  that  the  mea- 
sengers  did  their  duty:  that  Mr.  Weston  de- 
clined it,  beseeching  his  lordship  to  excose 
him,  on  account  of  his  weak  nerves,  and  ill  slate 
of  health ;  that  he  then  did  desire  Mr.  Wood 
to  go,  who  accordingly  went.  That  he  bad 
reason  to  believe  that  Mr.  Wilkes  waa  tbe 
author  of  N'^  45.     That  he  had  information 

Crevious  to  tbe  apprehending  Mr.  Wilkes,  nod 
is  lordship  believes,  to  tbe  best  of  bis  reoacm- 
bran(^,  it  was  on  tbe  very  day  the  warrant 
was  pot  in  execution.  That  this  infonnatioa 
tended  to  prove  Mr.  Wilkes  the  author  of 
N**  45 ;  but  he  cannot  pretend  to  cbaige  bit 
memory  with  the  entire  contents  of  the  inibr* 
mation.  That  orders  were  gi^en  by  his  lord* 
ship  to  tiie  messengers,  but  be  declares  thni  ho 
cannot,  at  this  time,  pretend  to  recollect  either 
their  names  or  their  persons.  That  these 
orders  were  given  by  bis  lordship  prerioas  to 
tbe  apprehension  of  Mr.  Wilkes. 

Upon  the  Lord  Chief  Justice  expressing  n  de- 
sire to  be  Informed  by  bis  tordship  oonceraii^ 
the  natore  of  the  information  said  to  be  re- 
ceived at  bis  office,  and  about  which  his  lord- 
ship appeared  rather  shy^  and  cantions  of  en- 
tering upon,  tbe  solicitor- general  then  pro- 
duced an  affidavit  of  Waker  Balff,  a  printer  ia 
the  Old  Bailey,  which  was  read,  in  order  IB 
prove  Mr.  Wilkes  the  author  of  N''  45.  ;[I 
cannot  recollect  the  whole  of  this  affidavit 
but  it  had  in  genend  a  tepdcn^  to  prof» 


1161]  mika  V.  fTood. 

Wilkes  the  antbor  and  Uiit  Balff  the  prfater  of* 

Upoo  lord  Halifax's  beiofp  cross*  exaroioed, 
he  said,  that  Mr.  Weston  is  bis  own  secretary, 
and  that  Mr.  Wood  was  lord  E^remont's  se- 
cretary. His  lordship  was  asked,  whether  be 
sboni  J  think  biroself  then  aiithorieed  to  com- 
mand the  secretary  of  lord  Egremont  to  do  any 
thing.  After  some  liesitation,  bis  lordship  an- 
swered, not  without  consniting'  lord  Egremont. 
Said,  that  the  offices  are  carried  on  in  separate 
departments,  but  Ibrra  only  one  complete  se- 
cretaries office.  He  owns,  homerer,  that  each 
secretary  has  the  entire  choosing  and  appoint- 
ing bis  own  officers.  Tliat  the  warrant  for  the 
apprehension  of  Mr.  Wilkes  was  issued  (as  be 
calls  it,  which,  being  explained,  signifies  made 
out)  on  the  d6ih  of  April  Isf^,  and  the  informa- 
tion he  now  fixes  to  have  been  receifed  on  th0 
S9tfa  of  April,  abd  the  arresting  Wilkes's  pep- 
son  on  the  30th  d^y  of  April.  [N.  B.  His 
lordship  here  fsirly  acknowledges  that  he  is- 
sued the  warrant  three  whole  days  before  he 
received  any  informatieo  at  all ;  and  that 
dunng  these  three  days  the  warrant  lay  dor- 
mant, whilst  they  were  upon  the  hunt  tor  in- 
telligence.] 

The  king's  speech  at  the  close  of  the  last 
session  of  parliament  was  then  read,  't 

The  North  Briton,  N""  45,  was  afterwards 
read. 

Some  strictures  of  the  solicitor- general  then 
ensued,  upon  the  heinousoess  of  the  author's 
crime. 

Thomas  Cadell  s^yu^  That  he  is  apprentice  to 
Andrew  Millar,  a  boolneller  in  the  Strand  ;  that 
be  is  nearly  out  of  his  apprienticesbip.  That 
Mr.  Wilkes  called  there  in  the  summer  of  1769, 
and  left  word  with  him,  (this  witness)  that  his 
roaster  should  advertise  a  new  paper,  shortly 
to  come  out,  entitled  the  North  Briton,  and  to 
be  published  by  him  (Millsr) :  that  bis  master 
did,  in  conseqaeiice,  advertise  it,  and  was  paid 
by  Mr.  Wilkes  the  snm  of  one  pound  eight 
abillibgs,  for  advertisements.  [N.  B.  The  re- 
ceipt was  produced  in  court.]  That  his  master 
did  afterwards,  upon  considering  the  affair,  de- 
cline publishing  the  North  Briton ;  saying  be 
wonld  publif$h  no  political  matters. 

Serjeant  Glynn  then  objecteil  to  their  going 
into  the  evidence,  to  prove  Mr.  Wilkes  the  au- 
thor of  other  papers,  which  had  no  respect  to 
tbepaper  in  question ;  but 

The  Lonl  Chief  Justice  allowed  it  to  be  a 
good  corroborating  chain :  but  observed,  if  they 
failed  in  the  last  link,  the  whole  would  fall  to 
the  ground.  * 

William  Johnston  says,  that  he  is  a  book- 
seller in  Ludgate-street.  That  Mr.  Wilkes 
applied  to  him  to  publish  the  North  Briton, 
previous  to  it's  appearing:  that  Mr.  Wilkes 
did  explain  to  him  the  general  design  ;  that  be 
said  he  most  have  a  publisher  who  would  not 
stand  in  fear  of  the  censures  of  justice.  That 
he  never  met  Mr.  Wilkes  any  where  on  this 
account ;  but  that  Mr.  Wilkes  always  came  to 
him.    That  be,  (this  witocis)  opon 
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tion  of  the  matter,  declined  publishing  the 
North  Briton.  That  Mr.  Wilkes  then  desired 
him  to  recommend  a  publisher:. that  he  re- 
commended Mr.  Kearsley  to  him.  That  be 
(this  witness)  bad  a  corr^pondence  with  Mr. 
Wilkes,  concerning  the  North  Britons,  and  re- 
vising them  for  tlie  press ;  but  that,  aAer  three 
or  four  numbers  of  the  paper  were  published, 
he  (this  witness)  did,  upon  considering  the  at« 
fair,  decline  that  also. 

Jonathan  Scott  says,  that  he  knows  Mr. 
Wilkes's  hand-writing,  and  proves  a  number 
of  letters  shewn  him  to  be  Mr.  Wilkes's  hand- 
writing, I'iz. 

N"*  1,  duted  Westroinsier,  26  July  1762  ; 
2,  ditto, '89  July;  3,  ditto,  8  August;  4» 
Aylesbury,  15  August;  5,  ditto,  25  Auffust^ 
6,  Great  George-street,  7  October ;  7,  Win* 
Chester,  14  October;  8,  ditto,  31  October; 
9,  Great  George- street,  Friday  morning ;  lO* 
ditto,  27  November ;  11,  ditto,  12  December; 
12,  ditto,  17  December.  All  these  were  read ; 
they  are  to  Kearsly,  and  relate  to  North  Bri- 
tons, then  sent  to  be  published.  [N.  B.  Be- 
tween twenty  and  thirty  letters  were  produced, 
but  these  only  were  read.] 

Walter  Balff wMLys,  in  the  first  plaee,  that  be 
is  under  a  reoogniauince,  and  therefore  prays 
be  may  be  excused  from  answering  any 
question  which  may  tend  to  afifect  or  iiyure 
himself. 

A  debate  ensued  for  near  an  hour,  whether 
he  may  or  may  not  be  allowed  the  privilege. 

The  Solicitor- General  very  strenuously  as* 
serts,  thai  in  the  present  ease  be  may  not  be 
allowed  it. 

Serjeant  Glynn,  and  the  Recorder,  reply  to 
him. 

The  Lord  Chief  Justice  gives  it  aa  his  opi- 
nion, that  the  man  is  not  bound  to  answer  to 
any  matter  which  may  tend  to  accuse  himself.* 

Bitigfihtu  says,  tliat  be  is  a  printer  in  the 
Old  Bailey,  and  that  be  knows  Mr.  Wilkes. 

Q,  Did  you  receive  this  tetter?  [One  I 
shewn  to  bim.] — A.  Yes. 

A  letter  of  the  22d  of  April  was  then  read  of 
Mr.  Wilkes  to  Walter  Bafff,  which,  from  the 
purport  of  it,  has  a  strong  tendency  to  prove 
Wilkes  the  author  of  N^45.  This  letter  ojf 
Wilkes  refers  to  an  enclosed  paper  (which  paper 
does  not  appear)  which  he  directs  Balff  to  bring 
in,  in  the  form  of  a  letter,  betwixt  the  ooiicln<- 
sion  of  the  next  North  Briton,  and  his  propo- 
sals. This  letter  likewise  directs  Bfilff  to  print 
the  North  Briton  spoken  of»  in  the  compass  of 
two  sheets. 

Charles  Sham  says,  that  he  is  ao  appreottee 
to  Walter  Balff  tlie  last  witness.  Tliat  tbb 
North  Briton,  N°  45,  was  printed  at  his  masterii 
house.  That  .he  knows  Mr.  Wilkes,  and  has 
seen  him  often  at  hia  matter's  boose,  but  that 
be  does  not  know  the  buaine»  opon  #bicb  he 
came  there. 

George  Kearsley  sworn,  hot  not  suffered  1^ 

*  « Nemo  teoetqr  aeipioflu  aceoatre/  Ltflt 
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be  ezamioed,  beiog  uuder  a  prosecution  at  ihii 
time. 

Michad  Curry  says,  that  he  ii  a  journeyman 
printer,  that  be  was  employed  by  Mr.  Wilkes 
to  work  at  the  press  in  Great  Ueorg^e-street ; 
tkat  Mr.  Wilkes  gave  them  tbe  whole  set  of 
the  North  Britons  to  be  printed,  and  called 
them  at  that  time  his  North  Britons. 

Tbe  Counsel  for  the  Prosecution  objected  to 
this  last  beiosf  a  proper  evidence  at  all  to  the 
questions ;  as  Mr.  Wilkes  or  any  other  person's 
republishing  a  work,  a^inst  which  there  was 
no  judicial  determioatioD,  could  never  affect 
them,  as  the  original  author  and  publisher  of 
It.  They  then  went  ioto  the  legality  of  the 
warrant,  and  many  precedents  of  the  same 
kinds  of  warrants  were  produced  in  court,  to 
prove  such  warrants  the  constant  uninterrupted 
course  of  tbe  secretaries  office  from  the  Revo- 
lution. Tbe  warrants  from  lord  Halifax,  for 
apprehending  the  authors,  printers  and  pub- 
lisners  of  the  North  Briton,  N°  45,  were  like- 
wise read. 

Lorotll  Stanhope,  esq.  says,  that  he  came  to 
Mr.  Wilkes's  house  immediately  after  he  Was 
carried  away  to  lord  Halifax's ;  that  be  went 
with  Mr.  Woud,  and  stayed  there  half  an  hour ; 
that  he  was  there  but  once,  and  stayed  till  the 
papers  were  sealed  up ;  that  he  never  went  out 
of  tbe  study  ;  that  Mr.  Wood  was  in  the  study 
but  part  of  tbe  time,  and  did  nothing  at  all  but 
observe  .what  past ;  that  he  (Mr.  Wood),  gave 
no  orders  to  break  locks  by  any  kind  of  means, 
nor  gave  the  messengers  any  orders  or  direc- 
trans  at  all,  but  only  bade  them  do  their  doty, 
«and  use  civility !  That  Mr.  Wood  was  not  in 
the  room  when  the  smith  was  sent  for,  nor 
gave  any  orders  for  that  purpose,  as  Mr.  Stan- 
hope observed  ;  that  Mr.  Wood  was  not  pre- 
sent when  the  locks  were  opened.  But  that  it 
was  Blackmore,  the  messenger,  who  broke 
open  the  locks,  (in  this  circumstance  Mr.  Stan- 
hope exactly  oon6rins  Matthew  Brown's  evi- 
dence.) That  Mr.  Wood  went  to  Mr.  Wilkes, 
merely  at  the  instance  of  lord  Halifax,  in  order 
to  enforce  a  due  and  proper  obedience  to  and 
exectttion  of  the  warrant,  and  to  prevent  the 
messengers  from  committing  any  blunders. 
That  a  debate  arising,  whether  a  table  with  a 
locked  drawer  should  be  removed  entire  or  be 
opened,  Mr.  Mann  was  sent  to  lord  Halifax  for 
directions,  and  brought  word  that  tbe  drawers 
Bttst  be  opened. 

Upon  bis  being  cross-examined,  said  that 
the  messengers  were  to  take  manuscript  papers 
only,  and  not  meddle  with  improper  matters, 
such  as  printed  books,  papers,  &c.  That  he 
did  think  it  incumbent  upon  him  (this  witness) 
to. see  that  all  the  proper  papers  should  be  re» 
ittoved^ 

Jiobcrt  Ckiiholm  says  that  he  was  tbe  consta- 
ble oalled  upon  to  attend  tbe  messengers  to  Mr. 
Wilkes ;.  that  it  was  on  the  SOth  of  April  last, 
^  at  six  o'clock  in  the  morning,  that  he  was 
4»lled  opon;  that  Mr.  Wood  came  immediate- 
ly alW  Mr.  Wilkes  was  carried  away ;  that  he 
(this  vita^ia)  heard  Mr.  Wood  give  no  kind  of 


onlers  at  all ;  in  short,  that  faisepiaioD  is,  Mr. 
Wood  only  came  to  take  care  that  tlie  messeo* 
gers  did  nothing  tliat  was  wrong  or  improper. 

Mr.  Dunning  asked  this  witness,  whether 
he  then  imagined,  that  Mr.  Wood  appeared 
there  merely  on  behalf  of  Mr.  Wilkes,  as  his 
friend— he  answered  *  not  so  neither.'  lliis  wit- 
ness shuffled  and  prevaricated  very  much,  aod 
contradicted  his  own  evidence  more  than  once. 

Philip  Carteret  Webby  esq.  says,  that  Mr. 
Wood  was  sent  by  the  secretaries,  merely  to 
see  that  the  messengers  executed  their  war- 
rants in  due  fosm  and  order;  that  he  (tbis 
witness)  was  only  once  at  Mr.  Wilkes's,  and 
then  not  more  than  half  an  hour;  that  he 
went  because  the  secretary  of  stateuwaa  un- 
easy, and  anxious  to  know  what  was  doing  at 
Mr.  Wilkes's ;  that  he  (this  witness)  waa  never 
up  stairs  at  Mr.  Wilkes's ;  that  be  bad  a  coo- 
versation  with  lord  Temple  in  tbe  parioor. 
That  he  denies  be  bad  ever  any  keys  .of  Mr. 
Wilkes  in  his  bands ;  that  he  verily  believes 
he  had  no  keys  at  all  in  his  hands ;  bat  that  if 
he  had  any,  they  were  bis  own  and  not  Mr. 
Wilkes's. ,  Upon  beinjgf  cross-examined  by  Mr. 
Dunning,  Philip  Carteret  Webb  then  said,  that 
upon  recollection  he  was  absolutely  certaia, 
that  be  had  no  keys  at  that  time  inliia  bands. 
That  Mr.  Weston  was  desired  by  k>rd  Halifax 
to  go,  but  that  he  excused  himself  on  sc- 
couut  of  bis  weak  nerves,  and  ill  state  of  healib, 
and  that  upon  his  (Ur.  Weston)  declining  it, 
Mr.  Wood  was  desired  by  my  lord  to  go,  which 
he  accordingly  did. 

Richard  IVatton  says,  that  he  is  a  \unft 
messenger,  that  he  was  at  ftlr.  Wilkes's  on  the 
30th  of  April  last,  that  Mr.  Wood  waa  there, 
and  did  nothing  at  all  as  this  witness  observed, 
but  only  gave  them  directions  bow  to  act 

Tbe  Solicitor  Genera]  observed,  when  Btlff 
and  Rearsley's  evidence  were  set  aside,  tbstbe 
placed  little  dependence  un  their  etidcoce,  as 
to  the  proof  of  Mr.  Wilkes  being  the  author  of 
N".  45,  and  indeed  he  said  it  was  not  very  ma- 
terial, for  that  the  letter  from  Mr.  Wilkes  to 
Balff  the  printer  which  bad  been  itaul,eee  page 
26,  and  which  he  then  held  in  his  hand,  was 
conclusive  evidence  against  him.  Norton  ex- 
patiated long  upon  the  circumstance  of  tbii 
letter:  he  oraerved  that  it  was  a  lucky  circum- 
stance for  them  that  N°.  45  was  the  only  num- 
ber of  tbe  North  Briton  which  waa  |>rinted  oa 
two  sheets  of  paper,  that  it  was  the  only  num- 
ber that  had  a  letter  at  the  end  of  it,  with  the 
proposals  following.  He  enlarged  very  fully 
on  all  these  corresponding  circomsiances. 

L.  C.  J.  Pratt  asked  tor  the  letter  which  was 
enckwed,  that  he  might  Cbmpare  it  with  the 
letter  at  the  end  of  the  Nortli  Briton,  N^  45. 

But  the  Solicitor  General  aiiawered,  he  bad 
it  not 

Seijeant  Glynn  in  his  reply  observed,  that 
the  manner  of  defence  that  liad  been  set  op 
would  necessarily  make  his  reply  longer  tbaa 
it  otherwise  would  have  been.  What  be  bad 
to  remark  be  should  divide  under  two  beads, 
1st,  8i  to  the  dafeace  which  bad  beeo  aet  up  sf 
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not  guilty ;  aod  Siily,  make  obaenratiAns  on 
the  special  justificaCiou  that  bad  been  pleaded. 
Tbe  evideoce  proved,  unoontroverted,  that 
Mr.  Wood  was  the  prime  actor  in  tbe  whole 
atfair.  He  then  observed  that  the  three  wit- 
nesses on  the  side  of  tbe  defendant  g^v^  dif- 
ferent evidences  of  the  business  Mr.  Wo(n1 
carae  about :  Mr.  Philip  Carteret  Webb's  ac- 
count was  quite  inconsisteot :  was  it  possible 
to  suppose  that  a  man  of  Mr.  Wood's  character 
and  known  abilities  should  be  sent  only  with  a 
message  that  any  menial  servant  coald  have 
delivered  as  well ;  and  that  he  should  have 
nothing  else  to  do  with  the  affair.  He  then 
observed  that  all  the  witnesses  called  to  oppose 
the  evidence  on  their  side  were  all  oarties,  and 
aijfainst  whom  prosecutions  of  a  like  nature 
were  at  present  dependiug.  He  then  went 
upon  the  point  of  justification,  and  observed, 
'  that  as  to  Mr.  Wilkes  being  tbe  author  of 
V  45,  they  bad  totally  failed  in  any  kind  of 
proof  whatsoever ;  or  if  they  had  produced 
tbe  appearance  of  a  proof,  it  was  quite  aside  to 
the  present  ^estion,  and  to  which  he  should 
not  at  any  event  have  made  any  repl)r,  as  there 
was  at  present  depending  a  prosecution,  as  to 
that  particular  point,  in  bis  defence  of  which 
be  made  no  doubt  he  should  be  Jible  fully  to 
prove,  that  Mr.  Wilkes  was  not  the  author.— 
That  Mr.  Wilkea  could  not  be  supposed  or 
even  suspected  of  any  design  against  the  pre- 
sent establishment ;  thai  he  was  educated  in 
and  had  always  adopted  Whig  principles;  that 
be  was  known  to  be  attached  to  and  to  have 
tbe  highest  opinion  of  the  present  prince  on 
tbe  throne,  which  he  had  often  and  upon  many 
occasions  declared  ;  and  his  conduct  had  at 
ways  been  answerable  to  these  declarations. 
When  crimes  have  been  exaggerated,  and  so 
much  declamation  made  use  pf  as  there  has 
been  on  the  present  occasion,  one  would  natu- 
rally  have  expected  that  some  proof  wduld 
have  followed  ;  but  that  in  reality  could  never 
ba?e  been  the  case,  as  the  sole  design  was  to 
blacken  Mr.  Wilkes's  character,  without  any 
fonndation  in  fact.  He  then  obwrved  that  va- 
rious hands  were  commonly  employed  in  most 
periodical  works;  that  Mr.  Wilkes  was  not 
denied  to  be  tbe  author  of  some  of  the  North 
Britons ;  but  that  it  was  not  likely  he  was  the 
author  of  N*^45,  and  that  indeed  the  republica- 
tion of  the  work  in  volumes,  in  which  was  N^ 
45,  so  far  from  being  a  presumption  against 
him,  certainly  affords  the  strongest  reason  to 
think  he  was  not  the  nutbor ;  for  if  he  had 
been  so,  it  is  not  likely  he  would  have  been 
•oucemed  in  a  publication,  whilst  a  criminal 
process  was  depending.  He  then  observed  as 
to  the  warrant,  that  it  was  destitute  of  those 
things  necessary  to  make  it  legal :  that  a  pre- 
vious information  was  always  necessary.  That 
tbe  defendants  had  nothing  to  entitle  them  to  a 
verdict;  that  tbe  evidence  they  had  set  up 
was  perfectly  declamatory  and  unfair :  possi- 
bly Mr.  Solicitor  General's  office,  might  de- 
maud  from  him  what  he  had  aaid  ;  but  that  he 
was  well  saliaiedi  frtoi  tfa^t  gtatlenaa's  kneirD 


good  eharaeter  and  great  abilitiei,  that  be 
would  have  refused  to  plead  in  a  cause  of  a 
simibir  nature,  which  be  was  not  forced  to  de 
ex  officio.  He  was  satisfied  the  jury  would 
not  view  Mr.  Wilkes  as  not  entitled  to  a  verdict« 
becanse  loaded  with  calumny  :  that  the  cas« 
was  a  wound  given  to  the  constitution,  and 
demanded  damages  accordingly :  that  Mr. 
Wilkes's  papers  had  undergone  the  inspection 
of  very  improper  persons  to  examine  his  pri* 
vate  concerns,  and  called  for  an  increase  of 
damages  on  that  score.  The  evidence  brought^ ; ' 
of  precedents  of  these  kind  of  warrants  only 
shew  how  easy  things  may  creep  into  our 
constitution,  subversive  of  its  very  founda- 
tion. He  then  closed  with  telling  the  jury 
he  made  no  doubt  but  they  would  find  a  ver- 
dict for  tbe  plaintiff,  with  large  and  exemplary 
damages. 

The  Lord  Chief  Justice  then  summed  up  the 
evidence  of  the  whole,  and  observed  it  was  an 
action  of  trespass,  to  which  tbe  defendant  bad 
pleaded  first  Not  Guilty,  and  then  a  special 
justification.  He  then  went  through  the  par- 
ticulars relating  to  the  justification,  the  king's 
speech,  the  libel  N""  45. 

Information  given,  that  such  a  libel  was  pub- 
lished. 

Lord  Halifax  granting  a  warrant;  mes- 
sengers entering  Mr.  Wilkea  house;  Mr. 
Wood  directed  to  go  thither  only  with  a  mes- 
sage, and  remaining  altogether  inactive  in  the 
afiair. 

If  the  jury  should  be  of  opinion,  that  every 
step  was  properly  taken  as  rej^esented  in  the 
justification,  and  should  esteem  it  fully  proved, 
they  must  find  a  verdict  for  the  defendant. 
But  if  on  the  other  hand  they  should  view  Mr. 
Wood  as  a  party  in  the  affair,  they  muat  find  a 
verdict  for  the  plaintiff,  with  damages.  This 
was  a  general  oirection  his  lordship  gave  the 
jury,  and  be  then  went  into  the  particulars  of 
the  evidence.  The  chief  part  of  t^e  justifica- 
tion, he  observed,  consisted  in  pniving  Mr. 
Wilkes  the  author,  and  the  evidence  given, 
together  with  the  letters  to  Kearsley,  plainly 
shew,  that  Mr.  Wilkes  was  generally  w.  Then 
as  to  N*^  45,  the  evidence  was  9f  two  sorts,  first 
a  letter  to  fix  it  upon  him,  and  the  other  gene- 
ral:  as  to  tbe  proof  of  the  republication  of  the 
North  Britons  given  by  Currie,  suppoiing  it  of 
itself  sufficient,  of  which  there  was  a  doubt,  it 
did  not  extend  to  the  present  case,  tp  justify  a. 
warrant  issued  several  weeks  previous  to  that 
period.  As  to  the  letter,  the  gentlemen  must 
lake  that  out  with  them,  together  with  the 
North  Briton,  N**  45,  and  allow  all  tbe  weight 
to  the  circnmstance  they  think  it  will  admit  of. 

If  upon  the  whole  tbey  ahould  esteem  Mr. 
Wilkes  to  be  the  author  and  poblisher,  the  jus* 
tification  would  be  fully  proved.  But  that,  to  ^ 
do  this,  it  Was  essaitially  necessary  to  have^ 
the  enclosed  paper  in  the  letter  to  Balff,  as, 
without  that,  all  the  rest  was  but  inference, 
and  not  the  proof  positive  which  the  law  re- 
quired.   As  to  Mr.  Weodi  be  was  described  on 
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one  side  as  ?er j  active  lo  tbe  affair,  and  oa  die 
olher  side  as  quite  inoffensiTe.  Aiders  and 
abettors  are  always  esteemed  parties  ;  but  if  a 
pertt>u  present  remains  ou\y  a  spectator,  he 
cannot  be  affected.  Tlie  evidence  on  tbe  one 
aide  had  been  positive,  and  on  tbe  otber  side 
only  negative.  Mr.  Wood  might  have  said  and 
done  as  represented  on  the  one  side,  when  tbe 
evidences  on  the  other  side  were  not  present : 
if  upon  the  whole  they  should  be  of  opinion, 
that*  Mr.  Wood  was  active  in  the  affair,  they 
must  find  a  verdict  for  Abe  plaintiff  with  da- 
mages. His  lordship  then  went  upon  the  war- 
rant, which  he  declared  was  a  point  of  the 
gr^test  consequence  he  had  ever  met  with 
in  his  whole  practice.  The  defendanu  claimed 
a  right,  under  precedents,  to  force  persons' 
houses,  break  open  escrutores,  seize  their 
papers,  6iC.  upon  a  general  warrant,  where  no 
inventory  is  made  of  the  things  thus  taken 
away,  and  where  no  offenders'  names  are  speci- 
£ed  in  the  warrant,  and  therefore  a  discretionary 
power  given  to  messengers  to  search  wherever 
their  suspicions  may  chance  to  fall.  If  such  a 
power  is  truly  invvtted  in  a  secretary  of  state, 
and  be  can  delegate  this  power,  it  certainly 
may  affect  the  person  and  property  of  every 
laan  in  this  kingdom,  and  is  totally  subversive 
of  the  liberty  of  tbe  subject. 

And  as  for  the  precedents,  will  that  be 
esteemed  law  in  a  secretary  of  state  which  is 
n«)i  law  in  any  other  magistrate  of  this  kiog* 
dom?  If  they  should  be  found  to  be  legal,  thev 
are  cerlainly  of  the  most  dangerous  conse- 
auences ;  if  not  legal,  must  aggravate  damages. 
Motwitbfctanding  what  Mr.  8olicitor  General 
bas  said,  I  have  formerly  delivered  it  as  my 
opinion  on  another  occasion,  and  I  still  continue 
of  the  same  mind,  that  a  jury  have  it  in  their 
power  to  give  damages  for  more  than  the  in- 
jury received.  Damages  are  designed  not 
.only  as  a  satisfaction  to  the  injured  person,  but 
likewise  as  a  puninhment  to  the  guilty,  to  deter 
from  any  such  proceeding  for  the  future,  and 
as  a  proof  of  the  dele:>tation  of  the  jury  to  the 
actiou  itself.* 

As  to  the  proof  of  what  papers  were  taken 
away,  tbe  plaintiff  could  have  no  uccount  of 
them  ;  and  those  who  were  able  to  have  given 
an  account  (which  might  have  been  an  ezten  na- 
tion of  their  g[uilt)  have  produced  none.  It 
lays  upon  tbe  jury  to  allow  what  weight  tbey 
tbmk  proper  to  that  part  of  the  evidence,  ft 
is  my  opinion  the  office  precedents,  whicli  bad 
been  produced  since  tbe  Revolution,  are  no  jus- 
tification of  a  practice  in  itself  illegal,  and  con- 
trary to  the  fundamental  principles  of  the  con- 
stitution ;  though  its  having  been  tbe  constant 
practice  of  the  office,  might  iairly  be  pleaded 
m  mitigation  of  damages. f 

*  Vita  remublicK  pax,  et  animus  libertas,  et 
libertatis,    firmissimum    propugnaculum   sua 
caique  domus  legibus  munita.    Lofft. 
f  Ut  pmna  ad  paucos,  metus  ad  omnes  per- 

tingat. 
lodicanduui  est  legibus  noa  txtroplis.  Loff^. 
1 


Coiii  of  General  WarranU^  [HCg 

He  then  told  the  jury  tbey  had  a  very 
rial  affair  to  determine  upon,  and  reconn 


reconmeoded 
it  to  them  to  be  particularly  cautions  io  brisgioi; 
in  their  verdict.  Observed,  that  if  ibe  jury 
found  Mr.  Wilkes  the  author  or  poUttber  of 
N**  45,  it  would  be  filed,  and  stand  upon  neoni 
in  tbe  court  of  Common- Pleas,  and  of  ooune 
be  produced  as  proof,  upon  tbe  crimioal  ouae 
depending,  in  oar  of  any  future  more  ample 
discussion  of  that  matter  on  both  sides;  that 
on  the  other  side  tliey  should  be  equally  cvefol 
to  do  justice,  according  to  the  evidcooe;  he 
therefore  left  it  to  their  consideration. 

The  Jury,  afler  withdrawing  for  near  hairio 
hour,  returned,  and  found  a  general  fprdict 
upon  both  issues  for  the  plaintiff,  with  a  thou- 
sand pounds  Jamages. 

Afier  the  Verdict  was  recorded,  tbe  Solieilar* 
General  offered  to  prefer  a  Bill  of  Eicepdoos, 
which  the  Lord  Chief  Justice  refused  to  accept, 
saying  it  was  out  of  time.       * 

The  Court  sat  at  nine  o'clock  in  the  mora- 
log,  and  the  Verdict  was  brought  in  at  tveoty 
minutes  past  eleven  o'clock  at  night. 


It  appears,  that  it  was  ususl  in  tke  con- 
missions  of  governors  of  the  Americsn  pis* 
vinces  to  insert  a  clause  referring  to  socb  6r^ 
ther  powers,  instructions  and  authorities,  u 
should  at  any  time  thereafter  be  granted  or  ap- 
pointed to  such  governors  under  tbe  kiog"! 
signet  and  sign  manual,  and  occasionally  so  ta 
grant  to'  such  governors  powers  wbich  batf 
not  been  specified  in  their  commissions. 

The  learned  and  constitutional  author  of  tlie 
«  Canadian  Freeholder,'  (Dialogue  3d,  p.  iil) 
afler  animadverting  on  this  practice,  observes : 

«*The  dangers,  attending  the  abuae  of  tbe 
great  seal,  make  it  difficult  for  tbe  crown  to  do 
niegal  acts  under  that  sanction:  becsmetbe 
lord  chancellor,  from  his  knowledge  of  b« 
and  history,  his  habits  of  examining  mattcnof 
state  with  care  and  caution,  and  surveyingi'l 
their  relations  and  consequences,  will  not  easily 
be  brought  to  use  the  great  seal  forsudi  pur- 
poses. But  the  case  is  otherwise  wiib  respea 
to  the  kinsf's  signet.  The  instnimenta  exe- 
cuted under  the  king's  signet  are  countcrsi(;ofd 
by  the  king's  secretaries  of  state,  without  em 
undergoing  the  lord  chan<:elk>r's  examinalioo, 
or  that  of  the  privy  council,  or  even  of  ikc 
attorney-general,  or  any  otiicr  penoo  wbo, 
firom  bis  education  and  station  in  life,  may  be 
supposed  to  be  acquainted  with  the  law.  Fortf 
to  the  secretaries  of  state,  they  are  oiaaliy 
men  of  high  rank,  bom  to  titles  and  great  ca- 
tates,  and  bred  in  habits  of  ease  and  luxory, 
and  bnt  little  acquainted,  or  indiiied  to  bsooat 
acquainted,  with  so  dry  a  subject  ss  the  lav> 
Persons  of  this  description,  when  tb^  V 

{ilaced  in  stations  of  authority,  are  mncb  siara 
ikely  to  advise  their  sovereign  to  do  seta  of  is 
urr^ular,  or  doubtful  nature,  without  iafsirial 
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how  far  tfie  law  allows  of  them,  than  a  learned 
and  grave  lord  chanoellor,  if  it  were  but  through 
nere  ignorance,  and  though  their  iDientions 
were  very  pure:  but  it  often  bappena  that  to 
thw  ignorance  of  the  law  they  add  a  oontenpt 
for  it,  and  a  disponiion  to  disregard  ita  rettrainU, 
and  overleap  the  limits  it  prescribes  to  their  au- 
thority, which  thev  are  apt  to  consider  as 
narrow  pedantic  rules  which  it  is  below  their 
dignity  to  submit  to^  and,  like  Achilles  in  the 
character  ji^ven  of  him  by  Horace,  <  Jura  ne- 

*  gaut  sibi  nata,  nihil  uon  arrogant  arrois.' 
Tbey  are  therefore  food  of  the  doctrines  of 

*  reason  of  state,  and  sUte  neoessityi  and  the 
impossibility  of  providing  for  mat  emergencies 
and  extraordinary  caseS)  without  a  discretion- 
ary power  in  the  crown  to  proceed  sometimes 
by  uncommon  methods  not  agreeable  to  the 
known  forms  of  law,'  and  the  like  dangerous 
and  detestable  positions,  which  have  ever  been 
the  pretence  and  foundation  for  arbitrary  power. 
T  do  no^  mean  that  all  secretaries  of  state  are 
of  this  way  of  thinking :  for  undoubtedly  some 
of  those  ministers  have  been  men  of  a  different 
character :  but  there  have  been,  as  I  believe, 
enough  of  that  disposition  to  warrant  me  in 
saying  that  it  is  the  general  spirit  and  com- 
plexion of  the  office.  Nor  would  it  be  difficult 
lo  find  proofs  of  this  extra -legal,  or  rather 
wipra-legal,  disposition  in  tbe  powers  they  have 
assumed  to  themselves  without  any  dear  war- 
rant of  law  for  so  doing,  and  in  tbe  manner 
they  have  exercised  those  powers  thus  unwar- 
rantably assumed :  of  which  I  will  mention  to 
you  one  remarkable  instance,  which,  in  the 

i  of  the  celebrated  Mr.  Wilkes,  some  years 
engaged  the  attention  of  all  England. 

bat  gentleman  had  written,  (or  I  should  ra- 
ther say,  was  supported  to  have  written  $  for  it 
waa  never  proved  upon  him  ;)  a  political  paper 
called  the  North  .Briton,  N""  45,  in  the  month 
of  April,  1763,  soon  after  tbe  conclusion  of  the 
late  definitive  treaty  of  peace,  by  which  this 
province  of  Canada  was  ceded  to  the  crown  of 
Great  Britain,  in  which  paper  there  was  a  pas* 
sage  that  gave  offence  to  the  Court,  and  was 
considered  as  in  a  high  degree  seditious.  Upon 
this  a  resolution  was  taken  by  the  king's  mi-  • 
Bisters  of  state  to  arrest  Mr.  Wilkes,  and  pro- 
secute him  in  the  court  of  King^s- bench  for 
writing  and  publishing  the  said  seditious  psper, 
or  libel ;  and  he  was  accordingly  arrested,  snd 
all  his  papers  of  e?ery  kiotl  were  seized,  by 
virtue  ot  a  warrant  issued  to  one  of  the  king's 
messengers  by  tbe  late  earl  of  Halifax,  who 
waa  at  that  time  one  of  his  majesty's  secre- 
taries of  state.  And  this  warrant  was  a  srene- 
rnl  warrant,  which  did  not  mention  Mr.  Wilkca's 
name,  but  empowered  the  messenger  to  arreat 
the  persons  (whoever  they  might  lie)  who  had 
been  concerned  in  writing  and  publishing  the 
said  seditious  paper,  calleil  the  North  Briton, 
N^  45.  This  omission  of  Mr.  Wilkes*s  name 
made  the  warrant  utteriy  illegal,  because  it  re- 
quired the  king's  messenger  (who  was  a  mere 
ministerial  officer,  or  rather  who  acted  as  such) 
19  do  that  which  was  the  basinesiof  a  judicial 
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officer,  or  magistrate,  that  is,  to  exercise  an 
act  of  judgment  of  an  high  nature  by  deter^* 
minuig  who  were,  and  who  were  not  concerned 
in  the  commission  of  the  offence  in  question^ 
This  was  an  set  of  judgment  of  so  important  ^ 
kind  that  even  a  magistrate  ought  not,  accord- 
ing to  the  msxims  of  the  Bnglish  law,   to 
have  ventured  to  do  it  without  having  received 
an  information  upon  oath  from  some  credibia 
witness,  that  such  or  such  a  person  bad  com* 
mittcd  the  offence  in  question,  to  be  a  ground 
for  his  ordering  him  to  be  arreated  }    bScause^ 
if  magistrates  bad  a  power  of  arresting  mei» 
without  snch  previous  information,  and  merely 
upon  their  own  suspidoos,  or  pretended  sua* 
picions,  they  might  cause  any  person  how  in^ 
nocent  soever,  to  be  thrown  into  prison  when^i* 
ever  they  thonght  fit.   ,  And  much  less  can  a^ 
msgislrate  delegate  such  a  power  of  determin- 
ing who  is  the  person  that  has  committed  a. 
particular  offence,  to  a  mere  ministerial  officer 
of  justice,  such  as  the  king's  messenger,  whicK 
is  done  whenever  a  general  warrant  is  issuedr 
This  general  warrant  therefore  issued  by  lord 
Halifax  waa  clearly  illegal,  and  consequently 
the  arrest  and  imprisonment  of  Mr.  Wilkes  in 
pursuance  of  it  were  illegal  likewise,  and  be- 
came a  just  crround  for  an  action  at  law  at  th« 
suit  of  Mr.  Wilkes  against  k>rd  Halifsx,  the 
secretary  of  state,  for  a  false,  or  wrongful  im* 
prisonment  of  him :   and  Mr.  Wilkes  did  after- 
wards accordingly  bring  such  an  action  against 
him  in  the  court  of  Common  Pleas  in  England^ 
and  did  recover,  by  the  verdict  of  a  jury,  a  large 
sum  of  money  as  a  compensation  for  the  damage 
he  had  wrongfully  sustained  by  such  imprison* 
ment.     It  must  nevertheless  be  acknowledged, 
injustice  to  the  late  lord  Halifax,  that,  tbougU 
he  issued  the  said  general  warrant,  he  waa 
not  incited  to  do  so  by  the  haughty  spirit  which 
I  have  been  just  now  describinir  as  too  apt  to 
influence  the  great  men  who  fill  those  offices, 
but  was  himself  rather  inclined,  (from  his  own 
natural  good  sense,  and,  ft  we  may  supposei 
the  moderation  of  his  temper,)  to  insert  Mr* 
Wilkes's  name  in  the  warrant,  but  waa  over* 
persuaded  to  the  contrary  by  Mr«  Philip  Car* 
teret  Webb,  who  was  at  that  time  solicitor  to 
tbe  treasury,  and  who  urged  him  to  make  the 
warrant  general,  because,  he  said,  it  had  been 
the  constant  ussge  of  former  secretaries  of  state 
to  frame  their  warrants  in  that  manner,  as  in* 
deed  he  atWwards  proved  to  the  world  that  it 
had  been,  by  publishing  a  collection  of  war- 
rants issued  by  different  secretariea  of  state 
on   various  occasions  in  aloMMt  «ver^  rein 
for  the  preceding  hundred  years,  or  Irom  the 
year  166S,  if  my  memory  does  not  deceive  me» 
of  which  the  greater  part  were  drawn  up  ia 
that  vague  and  general  manner.    This  may» 
perhaps,  be  suffiaent  to  exculpate  tbe  late  lord 
Halifax ;  but  it  serves  strongly  to  prove  the 
violent  spirit  which  hss  usually  prevaded  in  the 
persons  who  have  held  the  office  of  secretary 
of  state,  since  it  shews  that  for  a  hundred  yeara 
together  they  have  tsken  upon  them  to  act,  in 
the  business  of  arresting  state  offenders,  in  a 
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manner  that  bids  open  defiance  to  tbe  first 
principlea  of  law  and  justioe.  And  this  they 
lia?e  done  too,  wiibent  ever  having  been  cleaHv 
invested  by  any  statute  of  tbe  kinffdoai,  with 
any  power  of  arresting  men  at  all,  even  by 
warrants  that  name,  or  describe  exactly,  the 
persons  who  are  to  be  arrested  by  them,  and 
Ibat  are  grounded  upon  preyious  informations 
of  credible  witnesses  upon  oath  ;  and  certainly 
without  baring  any  such  antbority  by  virtue  of 
the  old  common  law,  or  q|eflieral  usage  of  Eng- 
land from  time  immemonal,  becatise  the  ofiiee 
of  secretary  of  state  itself  baa.  not  existed  long 
enough  for  that  purpose,  being  no  older  than 
*  the  reign  of  Henry  the  8th,  which  began  in  tbe 
year  1609,  whereas,  in  order  to  be  possessed 
•f  such  an  authority  by  ancient  custom  from 
lime  immemorial,  it  ought  to  have  been  pos- 
sessed of  it  before  tbe  time  of  king  Richard 
the  tst,  or  about  the  year  1189.  But  the  truth 
5s,  that  the  king^s  secretaries  of  state  are  his 
derks,  or  letter-writers,  whose  bosiness  it  is  to 
make  known  his  majesty's  pleasure,  to  his 
ambassadors  in  foreign  courts,  or  to  ambassa- 
dors of  foreign  courts  at  his  majesty's  court,  or 
to  his  majesty's  subjects  in  his  own  dominions 
on  various  occasions,  but  are  not,  or,  at  least, 
were  not  originally,  his  majesty's  magistrates, 
or  the  delegates  of  liis  judicial  power  for  the 
purpose  of  adroinstering  justice  in  bis  name 
and  behalf  in  any  respect,  and  therefore  ought 
Bot  to  arrest  state  offenders,  any  more  than  any 
other  offenders,  or  an^  more  than  they  ought 
to  try  them  for  their  offences  and  condemn 
them  to  punishment  as  is  done  by  real  magis* 
trates.  For  the  arresting,  trying,  and  con* 
demniogmen  for  offences  against  the  laws  are, 
all  of  them,  branches  of  the  judicial  power  of 
the  crown,  and  ought  therefore  to  be  exercised 
only  by  the  known  magistrates  of  the  kingdom, 
to  wit,  the  judges  anld  justices  of  Oyer  and 
Terminer,  and  justices  of  the  peace,  who  are 
vegularly  invested  with  competent  authority 
fo''  that  purpose  by  commissions  under  the 
great  seal.  And,  at  to  the  king's  messengers, 
tbe^  are  not  the  proper  ministerial  oflioers  of 
justice,  like  sheriffs  and  constables,  but  are  only 
^u  their  name  imports)  servants  kept  in  the 
Jung's  pay  for  the  purpose  of  carrymg  mes- 
Mges  for  him  with  fidelity  and  expedition, 
cither  within  the  kingdom  or  without,  as,  for 
insUnce,  to  carry  dispatches  to  his  majesty's 
ambassadors  in  foreign  countries:  so  that  it 
seems  doubtful  whether  even  a  l^^l  warrant 
to  arrest  a  man,  issued  by  a  known  magistrate, 
as  a  justice  of  the  peace  or  a  judge  of  the 
Court  of  Ring'84)encb,  can  bo  legally  executed 
|iy  one  of  these  messengers,  unless  it  be  in 
those  cases,  (if  there  are  such,)  in  which  it 
may  be  executed  by  any  person  whatsoever  as 
well  as  by  a  sheriff  or  constable,  or  other 
known  ministerial  officer  of  justice.  You  see 
therefore  Mist  there  is  a  threefold  irregularity 
grown  up  in  the  secretary  of  state's  ofllce  with 
respect  lo  this  practice  of  srresting  men  for 
stale-offences.  In  the  first  place  they  have 
•cected  themselves  into  judicial  officerS|  or  . 
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magistrates,  for  this  purpose;  in  tbe  \ 
pkioie  they  have  made  use  of  lung's  dm 
instead  of  sheriffo,  or  constmes,  or 
known  ministerial' offioers  of  justice,  to  exeeulo 
their  warraots;  aod  in  the  third  place  they 
have  framed  their  warrants  in  a  general  man- 
ner, without  naming  tbe  particular  penooa 
they  meant  to  have  arrested,  and  confimng  the 
warraots  to  them  only,  but  leaTing  a  liberty  to 
the  messengers,  who  are  to  execute  the  war- 
rants, to  arrest  any  persons  whom  they,  the 
messengers,  shall  think,  or  say  that  they  think, 
to  have  been  guilty  of  the  omices  in  qoestiom 
These  are  strange  licenses  that  have  crept  into 
the  practice  of  the  secretary  of  state's  office* 
and  they  sufficiently  shew  the  violeot  spirit 
that  has  prevailed  in  it"  , 


For  the  evidence  which  Mr.  Philip  Carteret 
Webb  gave  in  this  Case,  an  indictment  for  por« 
jury  was  instituted  against  him ;  of  the  pro- 
ceedings upon  which  my  excellent  friend,  Mr. 
Baron  Maseres,  has  furnished  me  with  tbe  fol- 
lowing Note  taken  by  himself: 

Eoiter  Ttrm^  May  10, 1764. 

A  Motion  was  made  in  the  Kiog's-beach 
to  quash  an  indictment  for  peijury,  egainsi 
Mr.  Webb,  the  solicitor  of  the  Treasury,  opoe 
account  of  its  insufficiency.  The  case  was  as 
follows.  In  the  action  of  trespass  brought  by 
Mr.  Wilkes  against  Mr.  Wood,  the  noier  se* 
cretary  of  state,  forfordhly  entering  hia  house 
and  seizing  his  papers,  Mr.  Beardmore  had 
been  a  principal  wimess  on  behalf  of  Mr. 
Wilkes  to  prove  the  trespass ;  and  in  giTing  his 
evidence,  he  had  ssid  that  Mr.  Webb  was  pre- 
sent there  aiding  and  assistiBg  in  seizing  Mr. 
Wilkes's  papers,  and  Ibat  he  (Beardmore)  had 
seen  him  (Webb)  with  a  key  in  his  hand. 
Afterwards  Mr.  Webb  was  examined  as  a  wit- 
ness on  behalf  of  the  defendant  Mr.  Wood ; 
and  amongst  other  things  he  then  declared, 
with  a  particular  reference  to  Mr.  Beardmore's 
erideoce  abovc-mentipued,  that  he  never  had 
had  a  key  at  all  of  any  kind,  or  belooging  to 
any  person,  in  bis  hand  on  that  occasion,  not- 
withstanding what  that  man,  meaning  Beard- 
more,  had  sworn.  This  assertion  of  Mr. 
Webb's  that  he  had  no  key  in  his  band  on  that 
occasion  was  intended  to  be  the  subject  of  ae 
indictment  of  perjury.  And  accordiogly  at 
tbe  Epiphany  general  sessions  of  the  peace  at 
Hicfcs's-hall,  about  Jan.  7,  1764;  a  biU  of 
indictment  was  preferred  against  him,  for  wilful 
and  corrupt  perjury,  in  swearing  that  he  had  oo 
key  in  his  hand,  and  this  indictment  was 
supported  by  four  witnesses  whose  names  woe 
indorsed  upon  the  back  of  it,  and  was  fouud  by 
the  i^nd  ^ury.  But  soon  af^er  the  finding 
of  this  indictment,  the  counsel  for  the  prose 
cutor  of  it  took  notice  that  it  was  not  accurate* 

a  drawn,  the  person  who  drew  it  (who  was 
r.  Waliis)  having  barely  stated  the  wof^ 
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•worn  by  Bfr.  Webb,  witboot  sufficiently  tett- 
mg  fortb  tbat  they  hMi  *  material  relalm  te 
the  jeeuein  the  eeuee  in  which  they  were  9pokm^ 
whi<Sb  might  and  ought  lo  hate  been  done  by 
atati^g  that  Mr.  Beafdmoret  waa  a  material 
witneaa  in  the  oauee,  that  be  had  sworn  that  he 
bad  teen  Webb  with  a  key  of  Mr.  Wilkea'a 
drawere  in  hie  hand,  and  that  Webb  waa  en- 
mined  after  Beardmore,  and  swore,  with  a  par- 
ticular reference  to  Beaurdmore's  e? idenee,  and 
with  a  Tiew  to  discredit  the  whole  of  his  testi- 
mony andrender  it  of  no  weight  with  the  jnrvi 
that  ne  had  no  key  at  all  in  bis  hand,  notwith- 
Mending  what  that  man,  Beardmore,  had  sworn. 
The  coansel  for  the  prosecation  havinff  ob- 
senred  this  defect  in  the  indictment,  QegTected 
to  take  ont  process  upon  it,  intending  to  pre* 
fer  a  more  correct  indictment  at  the  next  ses- 
aions  of  the  peace,  which  they  accordingly  did 
nrefer,  and  the  grand  jury  fdond  it.  And  Mr. 
Webb  had,  probably  for  the  same  reason,  hur- 
ried on  the  process  upon  the  first  indictment  as 
fast  aa  possible,  and  endea?oored  to  bring  it  to 
a  trial,  in  hopes  to  forestall  and  prevent  any 
proeeedings  against  him  upon  the  second  and 
more  accurate  indictment.  And  as  the  time 
£Mr  trial  upon  the  first  indictment  was  now 
appointed,  the  counsel  for  the  prosecution  this 
day  moved  the  Court  to  quaah  the  £rst  in- 
dictment upon  the  ground  of  the  for»>m«ntioaed 
insufficiency,  to  prevent  the  trial  being  had 
upon  it^  and  ofiered  to  proceed  with  all  expe- 
dition to  trial  upon  the  second  indictment.  And 
the  Court,  after  a  good  many  difficulties,  did 
grant  the  motion,  and  ordered  the  first  indiet- 
nent  to  be  quashed,  upon  condition  that  the 
■eoond  indictment  should  stand  in  the  place 
of  the  first  to  all  intents  and  purposes,  so 
that  it  abould  be  tried  at  the  aame  time,  and 
by  the  same  special  jnry  that  were  already 
atruck  to  try  the  first  indictment.  [In  relation 
tothis,see  Penry'sCase,  a,  d.  1798.  j  They  said 
unanimously,  that  a  motion  to  quash  an  in- 
dictment made  by  the  prosecutor  of  the  indict- 
ment was  by  no  means  a  motion  of  oourae ; 
for  that,  if  it  were,  it  would  be  in  the  power  of 
n  proeeoutor  purposely  to  make  hia  indictments 
directive  in  some  small  particular,  and  then  to 
move  to  quash  them,  and  prefer  new  ones 
twenty  tames  over,  and  thereby  to  keep  the 
person  prosecuted  in  continual  suspense  and 
under  tiie  terror  of  a  prosecution  without  ever 
bringing  him  to  a  trial,  which  would  be  a  very 
great  oppresrion ;  that  therefore  the  Court 
would  always  exercise  their  discretion  in  re- 
lation to  it,  and  either  quash,  or  refuse  to  quash 
the  indictment  at  the  motion  of  the  prosecutor 
•s  they  should  think  proper  upon  consideration 
of  the  circumstances.  A  case  much  relied  on 
in  this  motion  by  the  counsel  for  the  prosecu- 
tion was  that  of  the  King  and  Snow,  in  Poster's 
Reports  of  the  Crown  £aw  ;  and  Judge  Wil- 
mot  mentioned  on  the  other  side,  to  shew  that 
this  was  not  a  motion  of  course,  the  Case  of  the 
King  and  Moore  in  Strange*a  Reports. 

Jdd^%h  Mr.  Webb  wu  tried  OB  the  seewd 


I  inklidtment  at  the  aittings  at  Westminster  be- 
fon  lord  Mansfieki.  Aiid  it  was  proved  on  tba 
part  of  the  ccown  that  Mr.  Webb,  had  hadta 
Icey  in  his  hand  in  JMr.  Wilkes's'house  on  the 
foresaid  occasion.  This  waa  clearly  proved  by 
three  or  four  credible  witnesses,  who  all  swore  . 
positively  to  it ;  and  some  of  them  said  that 
one  of  th6  persons  then  present  in  Mr.  Wilkes's 
bouse  had  observed  it  to  the  rest  at  the  vesy 
time,  and  desired  them  to  take  notice  of  it  that 
they  might  remember  and  testify  it  dearly  if 
occasion  should  require  it;  and  that  he  bad 
need  eomeauch  words  as  these:  <'  1  suppose  if 
any  action  *  should  he  brought  against  Mc» 
Wood  or  Mr.  Webb  for  this  trespass,  they  will 
pretend  that  tbey  had  no  hand  ia  it,  but  were  mere 
iookera  on,  and  that  the  messengem  were  tha 
only  actors  in  it.  Therefore,  pray,  gentlemea, 
observe  and  remember  that  Mr.  Webb  had  a 
key  in  his  hand  ;'*  meaning  that  Mr*  Webb 
bad  either  been  opebing  or  was  going  to  open, 
Mr.  Wilkes's  study  with  it,  it  being,  as  they 
all  declared,  a  lam  key  of  the  size  of  a  cham- 
ber-key. This  fict  therefore  of  Mr.  WebbTs 
having  had  a  key  in^bis  hand  on  that  occasieii 
seems  to  have  been  sufficieotly.  proved,  though 
the  defendant  altewarda  brought  three  or  four 
persons,  king's  messengers  and  others,  who 
were  present  at  Mr.  Wilkes's  bouse  on  that  oo- 
caaion,  who  sw<Sre  that  they  did  not  see  any 
key  in  Mr.  Webb's  hand,  though  they  were 
there  the  whole  time,  and  probably  must  have 
seen  in  it  But  in  the  hurrv^of  that  transac- 
tion it  is  possible  they  might  not  observe  it ; 
and  therefore  their  evidence  can  never  be  sup- 
posed to  eountervail  and  destroy  the  clear  and 
positive  and  cireomatantial  testimony  of  the  wit- 
nesses on  the  affirmative  side  of  the  question. 

The  evidence  concerning  Mr.  Webb's  sweaty 
ing  at  the  former  trial  was  as  follows:  it  vras  . 
proved  that  Mr.  Beardmore  had  been  tlie  last 
witness  examined  on  the  side  of  Wilkes  in  that 
trial ;  and  that,  after  relating  many  imporUnt 
particulars  relating  to  the  trespass  committi^ 
in  Mr.  Wilkes's  house,  he  had  said  that  he  Saw 
Mr.  Webb  there  with  a  key  in  bis  hand.  That 
afterwards  Mr.  Webb,  voluriurily  offering  him- 
self to  be  a  witness  on  the  side  of  Mr.  Wood« 
had  swdrn  as  follows : 

«  One  of  the  witnesses  has  sworn  tliat  ha 
saw  me  with  a  key  in  my  band.  Now  this  is 
absolutely  false;  for  1  am  positive  I  had  no 
key  in  my  hand  any  part  of  the  time."  That 
upon  this  Mr.  Dunning,  one  of  Mr.  Wilkes^a 
counsel,  had  bid  Mr.  Webb  reflect  seriously  on 
what  he  was  swearing;  for  that  they  were 
well  assured  that  he  had  been  seen  with  a  key 
in  bis  hand.  That  thereupon  Mr.  Webb  some- 
what softened  his  denial,  and  said,  '*  If  I  had 
a  key  ia  my  hand,  I  am  sure  it  was  not  Mr. 
Willces's  key :  but  I  am  almost  sure  1  had  no 
key."  That  npon  this  Mr.  Dunniosr  had  said  ^ 
that  that  answer  was  not  sufficiently  direct, 
and  that  he  required  a  direct  and  positive  An- 
swer from  him  whether  he  had  a  key  in  bis 
lumd  on  that  occasum  or  not.     That  upon  this 
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•  requisition  of  Mr.  Donningf,  Mr.  Webb  bad 
^oall?  nid,  "  Upon  reoolleolioii  I  am  poiitive 
that  1  had  no  key  in  my  hand."  And  then 
after  a  little  pause  added,  <*  And  it  is  impoasi- 
ble  that  I  eould  baf  e  had  one,  becauM  1  did  not 
go  upstairs." 

This  was  the  eyidenoe  which  Mr.  Webb  was 
clearly  proved  to  have  delirered  at  the  former 
trial.  But  Mr.  Webb's  counsel  and  lord  Mans- 
field obsenring  to  the  iory  that  Mr.  Webb's  de- 
nial of  bis  having  had  a  key  was  not  an  abso- 
lute and  peremptory  denial,  which  they  oon- 
.  tended  appeared  from  his  intermizbg  it  with 
the  last- mentioned  reasoning  upon  it,  namely 
that  he  could  not  have  had  it  because  he  did 

•  jiot  go  op  stairs ;  lord  Mansfield  representing 
to  tton  Fikewise  that  Mr.  Webb  most  all  along 
liave  meant  to  denj  only  his  having  a  key  of 
Air.  Wilkes's  in  his  hand,  which  he  inferred 
also  from  the  same  words  of  Mr.  Webb  about 
liis  not  going  up  stairs ;  lord  Mansfield  also  in- 
forming the  jury  that  unless  the  point  in  which 
a  material  witness  in  a  cause  is  contradicted  by 
another  witness,  who  swears  falsely  in  so  oon- 
tradictiog  him,  be  a  point  so  material  to  the 
issoe  in  Question,  (though  it  need  not  be  the 
issne  itself)  that  if  it  be  false,  the  issue  must 
remain  totally  destitute  of  evidence,  the  per- 
jury 00  committed  by  the  second  witness,  even 
though  it  were  wilful,  is  not  a  crime  punishable 
by  the  law,*  but  only  a  heinous  moral  sin ;  and 
then  observing  to  them  that  the  point  in  which 
.Mr.  Webb  contradicted  Mr.  Beardmore  was 
iiot  a  pOiQt  so  materially  connected  with  the 
issue  in  that  trial :  and  lastly  informing  them 
4hat  unless  a  man  swore  lo  a  falsehood  know- 
ing it  to  be  false,  be  was  not  guilty  of  wilful 
and  corrupt  perjury ;  and  observing  likewise 
that  there  was  some  room  to  doubt  whether 
«rkat  Mr.  Webb  had  sworn  was  in  itself  false 
or  no,  since  there  were  three  or  four  witnesses 

*  <*  Peijury,"  says  lord  Coke,  3  Inst.  164, 
<<  is  a  crime  committed  where  a  lawful  oath  is 
ministered  by  any  that  hath  authority  to  any 
person  in  any  iudicial  proceeding  whosweareth 
absolutely  and  falsely  in  a  matter  material  to 
the  issue  or  cause  in  question  by  their«own  act 
or  by  the  snbornation  of  others."  He  then 
proceeds  to  *<  peruse  the  branches  of  this  de- 
scription." See  also  4  Blaekst  Comm.  book 
4,  p.  137. 


that  bad  swom  that  they  had  beea  mtMot  it 
Mr.  Wilkes's  all  the  time,  i^  had  seea  Mr. 
Webb  there,  hot  had  not  seen  hmi  withakqr 
in  bis  hand :  the  jury,  after  a  consahalioB  of 
an  hour  and  ten  minutes,  (dnrbg  which  tine 
lord  Maasfiehl,  sprowing  impatient,  sent  a  mes- 
sage to  them  by  one  of  the-offieeis  of  the 
court  to  desire  them  to  hasten  their  xerfict) 
brought  in  their  verdict  that  he  wis  Not 
Guilty. 


I  apprehend  that  the  following  Ptance  is      | 
the  celebrated  *  Letter  concerning  Libeb,  Ww-      | 
rants,  Seizure  of  Papers,'  &c.  relates  tu  some- 
thing wliich  had  been  said  by  lord  Mans&eld  in 
the  House  of  Lords  in  relation  to  the  cue  of 
Mr.  Webb. 

**  I  will  ask  the  Attorney  what  opiaioB  be 
would  have  of  the  veracity  of  a  judge,  w^ 
having  tried  an  old  gentleman  for  perjonr, 
where  there  were  four  positive  witneeeee  for 
the  mosecutor   to  the  words  beiog  spokes, 
which  were  charged  and  which  were  probeUe 
in  the  nature  of  the  case,  and  four  witticsiei  for 
the  defendant,  in  short  his  followers,  whoiwore 
that  they  were  very  near  their  master,  isd 
must  have  heard  ttie  words  had  they  beta 
spoken,  and  they  heard  them  not ;  aod  tbst 
the  judge  thereupon  found  it  necessary  to 
labour  to  the  jury  the  character  and  fortoDcef 
the  defendant,  and  the  otter  improbability  of 
his  having  denied  upon  oath  his  having  ntteied 
the  words,  had  he  really  uttered  them ;  and 
that  afker  a  good  deal  ol  heaitation  and  doobt, 
the  jury  at  last  acquitted  the  defendant ;  I  sty, 
after  such  an  acquittal,  what  would  one  thiak 
of  a  judge  who  should  in  a  public  assembly 
wantonly  and  unnecessarily  mention  this  esse, 
and  declare  there  was  not*  the  lesst  oolosr 
or  pretence  for  the  proseoution  ?  What  the  At- 
torney may  say,  I  know  not ;  but  I  am  sore, 
for  my  own  part,  I  would  never  afWrwaids 
give  auch  jud^e  credit  for  a  fact  he  sbouM  sd- 
vance  upon  his  own  testimony  only,  hewem 
glad  1  might  be  to  hear  his  reasoning  opoo  asy 
subject  whatever.    For,  ingenoitv  ia  one  tbiar* 
and  simple  testimony  another,  and  *  pbiin  trots, 
(I  take  it)  <  needs  no  flowen  of  speech.' "  [8«e 
Pope's  Imitatkm  of  Horace,  book  1,  Ep.  & 
«<  Plain  truth,  dear  Murray,  needs  no  flaweit 
of  speech."] 
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545.  The  Trial  of  William  Lord  Btron,  Baron  Bvbon  of  Roch- 
dale, for  the  Murder  of  William  Chaworth,  esq. :  Before  the 
Right  Hon.  House  of  Peers,  in  Westminster-hall^  in  full 
Parliament,  on  Tuesday  the  16th,  and  Wednesday  the  17th 
of  April :  5  George  III.  a.  d.  1765. 


Tuuit^,  April  16,  1765. 

in  the  Court  cractod  id  WeiliiiliMtar>Hilly  Ibr 
the  Trial  of  William  lord  Bjnm,  for  the 
Murder  of  William  Chawortb,  eiquire. 

About  eleren  of  the  dock  the  Lordf  came 
from  their  own  hoaae  into  the  court  erected  Id 
Weetmintter-hall,  for  the  Trial  of  William  lord 
Bjrooy  ID  the  maDoer  followiDg : 

The  Lord  High  Steward's  geotlcmeo  atteod  • 
«Dta,twoaodtwo. 

The  clerki  aariitaot  to  the  Hooie  of  Lords, 
aod  the  clerk  of  the  parliameot. 

Clerk  of  the  crowo  io  CbaDcenr,  beariog  the 
king's  Commissioo  to  the  Lord  High  Steward, 
aod  the  clerk  of  the  crown  in  the  Kiog's- 
beuch. 

The  masters  in  chancery,  two  aod  two. 

The  judges,  two  and  two. 

The  peers  eldest  sons,  two  and  two. 

Peers  minors,  two  and  two. 

Chester  and  Somerset  heralds. 

Four  Serjeants  at  arms  with  their  maces, 
two  aod  two. 

The  veoman  osher  of  the  House. 

The  barons,  two  and  two,  beginning  with  the 
youngest  baron. 

The  bishops,  two  and  two. 

The  viscounts  aod  other  peers,  two  and  two. 

The  lord  priry  seal  and  lord  president. 

The  archbishop  of  York  and  the  archbishop 
of  Canterbury. 

Four  Serjeants  at  arms  with  their  naaces,  two 
ftnd  two. 

The  seijeant  at  arms  attending  the  great 
seal,  and  purse-bearer. 

Then  Garter  kiog  at  arms,  and  the  gentle- 
man usher  of  the  Black  Rod  carrying  the  white 
staff  before  the  Lord  High  Steward. 

Robert  earl  of  Nortbington,  chancellor  of 
Great- Britain,  Lord  High  Steward,  alone,  his 
train  borne. 

Hu  roTsl  highness  the  duke  of  Olouocster, 
his  traio  borne. 

.  His  royal  highoess  the  duke  of  York,  bis 
train  borne. 

The  Lords  being  placed  in  their  proper  seats, 
and  the  Lord  High  Steward  upon  the  wool- 
pack,  the  House  was  resumed. 

The  clerk  of  the  crown  in  Chascery,  having 
Jiis  maJMty's  Commission  to  the  lisrd  High 
Steward  ui  his  hand,  and  the  clerk  of  the  crown 
in  the  King^s-bencb,  standing  before  the  derii's 
table  with  their  fooes  towanb  the  state,  made 
Sbree  references;  the  first  at  the  table,  the 
1  in  the  midway,  aid  th»^  third  near  tipe 


woolpadi;  then  kneeled  down ;  and  the  dcrk 
of  the  crown  in  Chancery,  oo  his  kDee,pr»- 
sentad  the  Commissioo  ta  the  Lord  High 
Steward,  who  deliTered  the  same  to  the  derk 
of  the  crown  in  the  King'a-hendi  to  read  : 
then  rising,  .they  made  three  reverences,  and 

relttmed  to  the  taUe.    And  then ' *'-- 

was  made  for  sUcooe.  in  this  mani 


Sajtmit  ai  Anm*  Oyes,Oyes,Oyez!  Our 
so? ereign  lord  the  king  strictty  charges  aod 
commands  all  manner  of  persons  to  keep 
silence,  open  pain  of  imprisonment. 

Then  the  Lord  High  Steward  stood  «p,  and 
spoke  to  the  Peers. 

Lord  Bigh  Steward.  His  majesty's  Com- 
mission  is  about  to  be  read :  your  lordships 
are  desired  to  attend  to  it  in  the  usual  manner; 
and  all  others  are  likewise  to  stand  up  unco» 
▼ered,  while  the  Commission  is  resdiog. 

AU  the  Peers  unooTored  tbemselTes ;  and 
they,  and  all  others,  stood  op  udoo? ered,  while 
the  Commission  was  read. 

««  OlOBOB  R. 

<*  George  the  third,  by  the  grace  of  God,  of 
Great  Britain,  Franee,  and  Ireland,  king,  de** 
fonder  of  the  foith,  aod  sofoith,  to  our  righl 
trusty  and  right  weiUbetoved  cousin  and  ooud« 
sellor  Robert  earl  of  Northuigton,  our  ehan« 
cellor  of  Great  Britain,  greetmg  $  Know  ye. 
That  whereis  William  Byron,  baron  Byron  of 
Rochdale,  late  of  the  parish  of  St.  James, 
within  the  libefty  of  Westminster,  in  our  county 
of  Middlesex,  m  our  court  at  Westminster|  in 
the  said  county  of  Middlesex,  before  our  jus- 
tices assigned  to  hold  pleas  before  us,  stands 
indicted  upon  the  oath  of  twelve  jorora,  ffood 
and  lawful  men  of  the  said  countv  of  Middte- 
sear,  then  and  there  sworn  and  charged  to  en<» 

Jiuire  for  us  for  the  body  of  the  said  county,  of 
ehmy  and  murder,  by  him  the  said  WiUiaoa 
Byron,  baron  Byron  of  Rochdale,  dooe  and 
committed;  We,  considering  that  justice  is  an 
excellent  virtue,  and  pieasinff  to  the  Most 
High  ;  and  being  willing  that  tiie  said  William 
Byron,  baron  Byron  of  Rochdale,  of  and  for 
the  feteny  and  murder  whereof  be  is  indicted 
as  aforesaid  before  ns,  n  our  present  parlia* 
ment,  according  to  the  law  aod  custom  of  our 
kingdom  of  Great  Britain,  may  be  heard,  exa- 
mined, sentsneed,  and  adjudged  ;  and  that  all 
other  things  which  are  ncccmsry  on  this  ocea* 
sion  may  be  duly  exercised  and  executed ;  and 
for  that  theoffice  of  High  Steward  of  Great 
Britain  (whose 
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reqaired)  iB  now  vacaot  (as  we  tre  iDfonned ;) 
we,  wery  mucb  coniidiiig  in  your  fidelity,  pru- 
tlenoei  preTideiit  drcamsMolMNi,  ftod  indostry, 
have,  for  tbii  c^aae,  ordained  and  eonstitiitod 
ymi  Steward  of  Great  Britato,  to  bear,  exe- 
cute, and  exerciae,  for  tbia  time,  Ibe  aaid  office, 
with  all  things  due  and  belonginff  to  the  same 
office  in  this  behalf:  and  thererore  we  com- 
mand you,  that  yoo  diligently  let  about  the 
prenuMa,  and,  for  tbia  time,  do  exercise  and 
execute,  with  effect,  all  those  things  which  be- 
long to  the  office  of  Stelrard  of  Great  Britain, 
and  which  are  rsqnired  in  this  behalf.  In  wb- 
mtm  wheieof,'  we  have  caused  these  onr  lettsra 
•s  be  made  patent  Witneaa  oarsdf  al  Wetfe- 
ttiaster,  the  fiAJsenth  day  of  April,  in  the  fifth 
year  of  onr  reign. 

«« By  the  kmg  himself,  signed  with  hit  m 
hand.     .  Yobks  and  Yonu.'' 

SerfemU  oi  Anm*  God  save' the  long. 

'  Then  Garter,  and  the  gentleman  other  of 
tile  Bhick  Rod,  after  three  reverences,  kneel- 
ing, jointly  presented  the  white  staff  to  his 
grace  the  liord  High  Steward  :  and  then  his 
pace,  allended  by  Garter,  Black  Rod,  and  the 
Forse- Bearer  (making  .his  proper  reverences 
towards  the  throne)  removed  rnim  the  woolpack 
to  an  armed  chair,  which  was  placed  on  the 
uppermost  step  but  one  of  the  throne,  as  it  was 
prepared  for  that  purpose;  and  then  seated 
liimself  in  the  chair,  and  defivered  the  staff  to 
th«  gentleman  usher  of  the  Black  Rod  on  his 
right  hand,  the  Porae-Bearer  holding  the 
purse  on  his  left. 

Clerk  gfthe  Cromn,  Seijeant  at  Arms,  mitke 
proclamation. 

S6rf9miimiAnm»  Oyez,Oyez,Oyez!  Our 
Mf€ffeigu  tord  the  king  strictly  charges  and 
commanda  all  manner  of  peiiona  to  keep 
•ilenoe,  upon  pain  of  imprisonment.   .    . 

Then  the  Clerk  of  the  Crown,  by  direction 
of  the  Lord  Higb  Steward,  read  the  Certiorari, 
and  the  Return  thereof,  toother  with  the 
Cafition  of  the  Indictment,  and  the  Indictment 
certified  thereupon,  against  William  lord 
Byron  i  in  h^c  Vfirha : 

^«  Geoqfe  the  third,  by  thegraoe  of  God,  of 
threat' Britain,  Franoe,  and  Ireland,  king»  de^ 
inder  of  the  laith,  and  so  forth,  to  our  right 
tivsty  «nd  wcH-beloved  William  tord  Mansfield, 
evr  chief  justice  appointed  to  hoM  pleas  before 
ws,  greeting;  we  beini^  williriff,  for  oertain 
fsasons,  tlMt  ait  and  singular  mdictments  of 
whatsoever  fehmies  and  OMirders  whereof  WMw 
latD  By  ran,  baronlfyran  of  Rochdale,  hte  ^ 
Ae  parah  of  St.  James,<  within  theJiberty  of 
Westminster,  in  our  county  of  Middlesex,  is 
hidksted'  before  you  (as  b  said)  be  determined 
befbra  us,  and  not  elsewheee ;  do  command  yon^ 
tlpiit  you*  do  send  under  your  seal  before  ua,  in 
our  parliament,  imoMdiateiy  afWr  ^he  reoript 
of  this  our  writ,  an  and  singnUr  the  indiet- 
iaonts  afbrssaid,  with  all  iliings  'tooching  the 
by  whatioover  oamo  the  add  W 


Byron,  baron  Byron  of  Rochdale,  is  called  in 
tbe  same ;  together  with  this  writ,  that  we 
mav  cause  further  to  be  done  tbofeon,  what  ef 
right,  and  according  to  the  htw  and  custom  of 
England  we  shall  see  fit  to  be  done.  Witness 
ourself  at  Weatminster,  the  twenty-eighth  dsy 
of  February,  in  the  fifth  year  of  our  reign. 
«MfoBKB  and  Yoeu." 

XeAeZ.— «« To  die  right  honourable  Willian 
lord  Mansfield,  chief  justice  appointed  to  held 
pleas  before  the  king  himself;  a  writ  of  Certi- 
orari, to  0tT{^  into  the  upper  flooae  of  Par- 
liament the  indietment  fiNud  ngainst  WitiaH 
ByroD,  baron  Byron  of  Rochdue,  fi>r  murder, 
returnable  immediately,  befora  the  king  m  par- 
liament YoBXE  and  Yomle.'* 

Indanei.  *<  By  order  of  the  Lorda  spiritutl 
and  temporal,  in  parliament  assembfad^by  viitae 
of  the  within  wnt  to  me  directed,  I  aeoi  to  oer 
aovereign  lord  the  king,  in  this  panent  pariia- 
ment  under  my  seal,  the  indietment  within 
mentioned,  with  all  things  tooohiog  the  same, 
in  certain  schedules  hereunto  annexed,  as  1  am 
within  commanded.  ULimna^P 

"  Middlesex.  Be  it  remembered,  that  on  Toes- 
day  next  After  the  octave  of  the  Purification  of 
the  blemed  Virgin  Mary,  in  the  5th  year  of  the 
reign  of  our  sovereign  lord  Geoi^  the  3d,  by 
the  grace  of  God,  of  Great  Britain,  France,  and 
Ireland,  king,  defender  of  the  faith,  in  the  court 
of  our  k>rd  the  king,  befbre  tlie  kiifg  himself  st 
Westminster,  in  the  county  of  Middlesex,  upon 
the  oath  of  Philip  Dyott  of  Dyott-street,  ea^ 
John  Chace  of  Great  Rnssel-streM,  esq.  Henry 
Raper  of  John-street,  esq.  Robert  Bucks  « 
Great  Russel  street,  esq.  OKver  CogfaiR  of 
the  same,  esq.  Anthony  Chapman  of  Great 
Ormond-streeLesq.  Charles  Sheppard  of  Mas- 
well -bill,  esq.  Tbomas  Singleton  of  Pinchley, 
es<i.  George  Mertins  of  ifatton  Garden,  esq. 
Gideon  Arbouin  of  the  same,  esq.  John  French 
of  the  same,  esq.  William  Clarke  of  Claptea, 
esq.  Abraham  Ogier  of  Clapton,  esq.  Edward 
Nourse  of  Hammersmith,  esq.  John  Andersea 
of  Henrietta-street,  *eaq.  Geotge  Mercer  ef 
Bolsover-street,  esq.  Isaac  Lefevre  of  Stepoej- 
green,  esq.  Henry  Mason  of  Great  RusmI- 
street,  esq.  George  Wright  of  BaldwinVgar- 
dens,  esq.  Liscombe  Pnce  of  Islington,  esf. 
Charles  Digby  of  Mile-end,  eso.  Richard  TUs- 
well  of  Edmonton,  esq.  and  John  Duvall  of 
Portugal -street,  gentleman,  good  and  lawful 
men  of  the  county  of  Middlesex,  then  uai 
there  sworn  and  chaiged  to  enquire  for  oar  said 
lord  the  king,  for  the  oody  of  the  said  connty 
of  Middlesex. 

*<  It  is  presented  that  the  BiD  of  IndietmeM 
hereto  annexed  is  a  true  bill.  Boxnow. 

^MiddUteg.  Thejmwafor  oor  lead  the  kinr. 


ri  their  oalii.freaent,  that  the  right  honoug 
William  Byron,  baron  Byite  of  HochdaH 
iMeof  the  parish  of  Saint  /amea,  within  the 
liberty  of  Weitmlnater*  in  the ommivei  Mid- 


dieaex^  not  having.the  fhsr  of  Ge4 


eyei|bat 


moved 


by  the  in- 
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ftigation  of  the  devil,  on  the  S6th  day  of  JioQ- 
•ry,  in  the  5th  year  of  the  reign  or  oor  aovc- 
reign  lord  George  the  3d,  by  the  grace  of  God, 
of  Great  Briuio,  France,  and  Ireland,  king, 
defender  of  the  faith,  and  so  forth,  with  force 
and  arms,  at  the  parish  aforeaaid,  in  the  eonnty 
aforesaid,  in  and  upon  one  William  Chawortn, 
eaq.  in  the  peace  of  God,  and  our  said  lord  the 
king,  then  and  there  being,  feioniooaly,  wil- 
fully, and  of  his  oialice  aforethought,  did  make 
an  assault,  and  that  the  said  William  lord  By- 
ron, with  a  certain  sword  drawn,  made  of  iron 
and  steel,  of  the  valiie  of  Sf.  which  he  the  said 
William  lonl  Byron,  in  his  right  hand  then  and 
tbera  bad  and  held,  him  the  said  William  Cha* 
worth,  in. and  upon  the  left  side  of  the  belly  of 
the  said  William  Chaworth,  near  the  navel  of 
the  said  William  Chaworth,  then  and  there  fe 
lonioosly,  wilfully,  and  of  his  malice  afore 
thought,  did  strike,  "Ibrust,  sUb,  and  penetrate, 
giving  to  the  said  William  Chaworth,  with  the 
sword  drawn  as  aforesaid,  in  and  upon  the  said 
left  side  of  the  belly  of  the  said  William  Cha- 
worth, near  the  navel  of  the  said  William  Cha- 
worth, one  mortal  wound,  of  the  depth  of  six 
inches,  and  of  the  breadth  of  half  an  inch  ;  of 
which  said  mortal  wonnd  the  said  William 
Chaworth,  at  the  said  parish  of  Saint  James, 
within  the  liberty  of  Westminster,  in  the  said 
county  of  Middlesex,  and  also  at  the  parish  of 
Saint jpeoige,  Hanover-square,  within  the  li- 
berty of  Westminster  aforesaid,  in  the  same 
eoonty,  from  the  said  2dth  day  of  January,  in 
tlie  year  aforesaid,  until  the  27th  day  of  the 
snme  month,  in  the  same  year,  did  langnish, 
and  languishing  did  live ;  on  which  said  27th 
day  of  January,  io  the  year  aforesaid,  the  said 
lYilliam  Chaworth,  at  the  said  parish  of  Saint 
George,    Hanover-square,  in  the  liberty  9f 
IVestminster  aforesaid,  in  the  said  coooty  of 
Middlesex,  of  the  said  mortal  wound  did  die : 
and  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say,  that  the  said  William  lord 
Byron,  him  the  said  William  Chaworth,   in 
manner  and  form  aforesaid,  feloniously,  wil- 
fully, and  of  his  malice  aforethought,  did  kill 
and  murder,  against  the  peace  of  our  said  lord 
the  king,  his  crown  and  dignity. 

'  •*  TTi^nessff.— John  Hewett,  esq.  Frederick 
lloontsgu,  esq.  John  Sberwin,  esq.  George 
Donston,  esq.  Francis  Molineox,  esq.  the  bon. 
Thomas  Willoughby,  esq.  Ccesar  Hawkins, 
esq.  Anthony  Addington,  eso.  John  Edwards, 
James  Finmore,  Thomas  Wally  Partington, 
esq.  William  Levinz,  esq.  Robert  Adair,  esq. 
•<  Sworn  in  court.  A  tme  Bill.'* 

Lord  High  Steward.  Is  it  your  lordships' 
pleasure,  that  the  Judges  have  leave  to  be  co- 
rertd? 

Lords,  Ay,  ay. 

Clerk  of  the  Crown.  Serjeant  at  Arms,  make 
proclamation  for  the  lieutenant  of  the  Tower  to 
(ring  his  prisoner  to  tbe  bar. 

Serf,  at  Arm,  Oyea !  Oycz !  Oyez !  Lieu- 
tanant  of  the  Tower  of  liondon,  bring  forth 
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William  lord  Byron,  your  prisoner,  to  the  bar» 
paraaaot  to  the  order  of  the  House  of  Lords. 

Then  WilUan  lord  Byron  waa  brougfal  to 
tbe bav  bytbe deputv^vernor  of  tbe  Towers 
having  the  axe  carried  before  him  by  the  gen«^ 
tieman-gaoler,  who  stood  with  it  on  the  left 
hand  of  tbe  prisoner,  with  the  edge  turned  from 
him.  The  prisoner  when  he  apuroached  tha 
bar  made  three  reverences,  and  then  fell  upon 
bis  knees  at  the  bar. 
L.H.S.  Your  lordship  may  rise. 
Then  the  prisoner  rose  up,  and  bowed  to  his 
grace  the  Lord  High  Steward,,  and  to  tha 
House  of  Peers;  which  compliment  was  re- 
turned him  by  his  grace,  and  the  Lords. 

Then  proclamation  having  been  again  mada 
for  silence,  tbe  Lord  High  Steward  spake  to' 
the  prisoner,  as  follows : 

Lord  High  Steward.  William  lord  B^ron  ; 
Your  lordship  is  unhappily  brought  to  this  bar 
to  answer  a  heavy  and  dreadful  accusation^ 
for  you  are  chargd  with  the  murder  of  a  fel- 
low-subject. 

The  solemnity  and  awful  appearance  of  this 
judicature  must  naturally  embarrass  and  dan* 
compose  your  lordship's  spirits,  whatever  in* 
ternal  resource  you  m^  have  in  conscience  to 
support  you  In  your  defence. 

It  may  be  therefore  not  improper  for  mc  to 
remind  your  lordships  that  you  are  to  be  tried 
by  the  fixed  and  setUed  laws  of  a  free  country, 
framed  only  to  protect  the  innocent,  to  distin- 
guish the  degrees  of  offence,  and  vindwtiva 
only  against  malice  and  premeditated  mischief. 
Homicide,  or  tlie  killing  of  a  feUow  crea« 
tore,  is  by  the  wisdom  of  the  law  distin- 
guished into  classes ;  if  it  by  accident  ariseth 
from  necessity,  or  is  without  malice,  it  is  not 
murder ;  and  of  these  dlstinctkms,  warranted 
by  evidence,  every  person,*  though  accused  by 
a  grand  jury,  standing  indifferent,  is  at  full 
liberty  to  avail  himself. 

As  an  additional  consolation,  your  lordship 
will  reflect  that  you  have  the  happiness  to  be 
tried  by  the  supreme  judicature  of  this  natk>n  ; 
that  you  can  receive  nothing  from  your  peers 
but  justice,  distributed  with  candor;  delivered 
too  under  the  strongest  obligition  upon  nobia 
minds,  honour.  These  considerations  will,  1 
hope,  compose  your  lordship's  mhid,  fortify 
your  spirits,  and  leave  you  free  for  your  de- 
fence. 

Before  I  conclude,  I  am,  by  comoumd  of 
the  House,  to  iOform  your  lordship,  and  all 
others  that  shall  have  occasion  to  spieak  to  the 
Court  during  the  trial,  that  they  are  to  address 
themselves  to  the  Lords  in  general,  and  not  to 
any  lord  in  particular. 

i.  H.  S.  William  lord  Byron,  your  lordship 
will  do  well  to  give  attention,  while  you  are 
arraigned  on  your  indictment. 
Then  proclamation  was  made  foe  silence. 

After  which,  William  k>rd  Byron  was  ar* 
raigned,  in  the  form  of  the  said  indictment 
against  him,  by  the  derk  of  tl^e  crown  in  the 
iuog's-bench. 
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CI.  of  the  Cr.  How  say  vou,  William  lord 
Bynm*  «re  yon  guilty  or  the  felony  ud 
nurdor  whereof  you  stand  indicted,  or  not 
guilty  r^Lord  Byron.  Not  Guilty,  my  lords. 

CI  of  the  Cr.  Culprit,  how  will  your  lord- 
ship be  tried  ?— Lord  Byrtm.  By  God  and  my 
peersb 

d,  of  the  Cr.  God  send  your  lordship  a 
good  delirerance* 

CI.  tff  the  Cr.  Serjeant  at  Arms,  make  pro* 
damatlon. 

Seij.atJrm.  Ovez!  Oyes!  Ovez!  All 
manner  of  persons  that  will  give  ef  idence,  on 
behalf  of  our  sovereign  lord  the  kbg,  against 
William  lord  Bjrron,  the  prisoner  at  the  bar, 
let  them  come  forth  and  they  shall  be  heard  ; 
for  now  he  stands  at  the  bar  upon  his  ddiver* 
anpe. 

L.H.S.  My  lords,  the  distance  of  this 
place  from  the  bar  is  so  great,  that  I  must 
desire  your  lordships'  leave  to  go  down  to  the 
table  for  the  convenience  of  heariog.^-Xiorcff . 
Ay,  ay. 

Then  bis  grace  remo? ed  to  the  table. 

Mr.  Camvall.  May  it  please  your  lordships ; 
William  lord  Byron  stands  indicted  by  the 
grand  jury  pf  the  connly  of  Middlesex,  for 
murder;  and  the  igdictment  sets  forth,  that 
William  lord  Byron,  on  the  26th  day  of  Janu- 
ary, in  the  5th  year  of  bis  present  miyesty's 
reign,  with  force  and  arms,  at  the  parish  of  St. 
James,  in  the  county  of  Middlesex,  feloniously, 
wilfully,  and  of  his  malice  aforethought,  (fid 
make  an  assault  in  and  upon  one  William  Cha- 
worth,  esq.  and  with  a  sword  drawn,  then  in 
liis  right  band,  in  aod  upon  the  left  side  of  the 
belly  of  the  said  William  Chaworth,  did  strike 
and  sub,  giving  to  the  said  William  Chaworth 
a  mortal  wound,  of  the  depth  of  six  inches, 
and  of  the  breadth  of  half  an  Inch;  of  which 
wound  the  said  William  Chaworth,  at  the 
parish  of  St  James  aforesaid,  and  also  at  the 
parish  of  St.  George,  Hanover-square,  languish- 
ed from  the  36th  day  of  January  aforesaid,  till 
the  27ih  day  of  the  same  month,  in  the  y^r 
aforesaid,  and  then  and  there  of  the  said  mortal 
wound  died ;  and  the  jurors  aforesaid  upon 
their  oath,  aay,  that  the*  said  William  lord 
Byron,  the  said  William  Chaworth,  in  manner 
aloresaid,  feloniously,  wilfully,  and  of  his  ma- 
lice aforethought,  did  kill  and  murder. 

To  this  indictment  the  noble  prisoner  at 
the  bar  has  pleaded  Not  Guilty,  and  hath  put 
himself  Jipon  your  lordships  his  peers  for  tnal. 

It  is  our  duty  to  produce  to  your  lordships 
the  evidence  we  have  to  offer  in  support  of  this 
charge;  your  ]prdsbi|)S  will  determine  upon 
that  evidence,  and  give  such  judgment  as  your 
lordships  sliall  think  the  justice  of  the  case 
requures. 

Mr.  Attorn^  General,  (Sur  Fletcher  Nor- 


ton,* knight.)  May  it  please  ^jrottr  lonMups, 
1  am  likewise  of  counsel  for  this^miecalioD; 
and  by  the  indictment  which  has  been  opened, 
year  lordships  have  heard  (hat  the  ndUe  pri* 
soner  at  the  bar  is  charged  with  oae  of  tbe 
highest  offences4hat  human  nature  it  captUe 
of  committing,  nothing  leas  than  sheddii^tlM 
blood  of  a  felfow-creature. 

My  lords,  I  need  not  enlarge  upon  thii  ab- 
ject, the  crime  itself  is  incapable  of  sggnn< 
tion ;  it  is  my  provmce  to  lay  before  jfour  lord- 
ships the  state  of  the  evidence  which  will  be 
produced  in  support  of  the  charge ;  and  u  it 
IS  not  my  doty,  so  neither  is  it  my  incliaiiMKi 
to  exaggerate  any  thing  upon  this  oocuioii; 
but  public  justice  requires,  that  the  wbde  | 
proof  should  be  brought  fully  and  fairly  beibn 
your  lordships. 

I  hope  it  will  neither  be  thought  unpatisait 
or  improper  for  me  to  make  some  general  ob- 
servations upon  the  law,  which  may  respect 
the  offence  now  under  ooosideratiott ;  tbe  uti- 
lity and  application  of  which  your  lordtbipi 
will  see  in  toe  course  of  tbe  evidence. 

My  lords,  as  it  will  be  proved  beyond  adoofati 
in  the  course  of  these  proceedings,  that  the  d^ 
ceased  fell  by  the  hands  of  tbe  noble  priaoDer 
at  tbe  bar,  I  shall  therefore  take  that  iact  for 
granted;  and  if  ao,  every  presnmptioo is bv 
arises  sgainst  him  ;  and  it  will  be  ineooibeDt 
upon  the  prisoner  to  exculpate  himself  u  tbe 
best  manner  he  is  able ;  for  though  every  bo- 
micide  is  not  murder,  yet  every  homicide,  prj> 
ma/acie,  is  so,  and  it  is  required  of  tbe  pri- 
soner to  make  out,  that  the  fact  of  killiogfia 
this  case  was  not  committed  under  circum- 
stances which  will  make  it  murder :  and  1  ad- 
mit the  law  will  allow  the  prisoner  to  shew  tbe 
homicide  justifiable,  excusable,  or  done  onder 
such  ciroumstances  of  extenuation,  as  to  in- 
duce your  lordships  to  think  it  was  not  dooe 
with  malice  aforraought,  and  then  it  will  be 
manslaughter,  and  not  murder. 

It  is  dear  in  p<Nnt  of  law,  if  there  be  a  qoar- 
rel,  aod  the  parties  afterwards  have  time  la 
cool,  and  after  that  they  fight,  and  one  falls,  be 
who  survives  has  been  guilty  of  murder ;  or  if 
the  manner  in  which  the  met  waa  done  be- 
speaks a  depravity  of  mind,  and  a  wickedaes 
of  intention,  that  will  make  it  murder. 

My  lords,  as  this  case  must  depend  upost 
very  nice  and  strict  en<|uiry  into  all  the  circom- 
stances  that  accompanied  the  fact,  inonlerto 
mark  the  offence  with  one  or  other  of  these  de- 
nominations rfor  an  offence  manslaughter  is  to 
the  eye  of  tlie  law),  ao  I  am  persuaded  jour 
lordships  will  attend  carefully  to  theevideoM 
which  may  Be  produced ;  and  I  am  eonviooed 
we  ahall  hear  such  a  judgment  from  your  lord- 

*  In  1770  he  was  elected  Speaker  of  tbe 
House  of  Commons,  which  office  he  filled  un- 
til the  dissolution  in  July,  1780,  of  the  ptrHa- 
ment  which  had  been  called  in  the  year  1774. 
At  the  meeting  of  the  parliament  which  tvaa 
called  in  1780,  he  was  proposed  to  be  Speakcri 
but  r^ected. 
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ftbi)M,  as,  under  til  4Ue  drcumstaoces  of  the  ^ 
cace,  jmoioe  fih«U  require :  and  tbie  miMt  afford 
matter  of  the  greatest  consolatiou  to  the  noble 
prwoner  at  tbe  bar  (if  be  is  iunocent),  because 
your  lordships'  Qodemtandiujyr  caaaot  be  de- 
ceived, nor  your  judffment  biassed :  but,  ou  tbe 
otfcer  baod,  if  bis  jordabip  is  (ruilty  of  the 
olfeoce  laid  to  his  charge,  be  must  koow  that 
DO  art,  no  subterfufi^,  no  managemeat  will 
avail  him  \  innocence;  and  innocence  alone  can 
be  bin  support  and  defence. 

Having  said  this,  give  me  leave  to  observe  to 
your  lordships  the  happiness  of  this  constitu- 
tion under  so  gracious  a  prince  as  bis  pifsent 
majestv,  who  aims  at  no  other  rule  of  govlrn- 
ment  than  that  which  tbe  law  prescribes,  ted 
has  no  other  wish  than  that  in  all  cases,  a#d 
overall  persons  indiscriminately,  tbe  law  sboidd 
be  impartially  adminislered ;  and  when  t%e 
laws  are  thus  administered,  and  allowed  th4r 
duefptoe,  such  is  the  excellency  of  the  EngliA 
constitution,  that  tbe  meanest  subject  is  not 
beneaMi  their  protection,  nor  tiie  highest  be- 
yond their  reach.  Thus  to  be  governed  is  the 
ull  perfection  of  civil  liberlv. 

Op  tbe  96tb  of  Jauoary  last,  tbe  noble  pri- 
fooeir  at  the  bar,  tbe  deceased,  and  many  more 
gentlemen  of  rank  and  fortune  of  tbe  county 
of  Nottingham  met,  as  tbc^  usually  did  once 
a  week,  to  dine  together  at  the  8tar-  and-  Garter 
tavern,  in  Pall>mall :  in  the  course  of  the  dinner 
there  was  nothing  but  good-humour.  About 
«eveo  at  night  the  conversation  turned  upon 
tbe  subject  of  game:  upon  this  occasion,  Mr. 
Chawortb  had  something  of  a  dispute  with  tlie 
gentleman  who  sat  next  bim,  about  ;he  best 
method  of  preserving  tbe  game.  Tbe  prisoner 
at  tbe  bar  intev(er«l  upon  that  subject,  and 
said,  in  bis  opinion,  the  way  to  have  game  was* 
to  take  DO  care  of  it.  Mr.  Chawortb  liappened 
to  be  of  a  difi^rent  opinion,  and  thought  tbe 
best  way  was  to  be  strict  with  poachers,  and 
thereby  preserve  the  game :  this  drew  on  sonoe 
altercation.  Mr.  Chawortb  added,  that  be  be- 
iieired  there  was  not  a  bare  in  that  part  of  the 
country,  but  what  was  preserved  by  himself  or 
•ir  Charles  Sedley ;  upon  which  lord  Byron 
offered  a  wager  of  100/.  that  be  bad  more  game 
in  a  manor  or  manors  of  his,  than  Mr.  Cha* 
wortb  had  upon  any  that  belonged  to  bim. 
Your  lordsbifM  will  find  a  little  difference  in 
the  account  given  by  the  witnesses,  touching 
tbe  terms  of  the  wager;  but  you  will  have 
them  from  tbe  witnesses  themselves,  who  are 
all  gentlemen  of.  character,  and  as  they  have 
DMMtof  them  been  already  examined  before  tbe 
coroner,  and  again  before  tbe  grand  jury,  they 
did  not  choose  to  be  examin^  by  those  con- 
cerned in  the  prosecution ;  but  said,  when  tbev 
were  called  and  examined  before  your  lord- 
ships, they  should  speak  tbe  truth,  as  doubt- 
less they  will;  and  I  only  mention  this  cir- 
cumstance as  an  excuse  for  myself,  if  1  should 
Dot  happen  to  open  tbe  evidence  exactly  as  it 
mav  come  out  from  tbe  witnesses. 

My  lords,  Mr.  Chawortb  having  said  be  was 
willing  to  accept  tbo  wager,  said  it  would  be 
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proper  to  make  a  memorandum  of  it,  and  called 
for  pen,  ink,  and  paper.  After  that,  it  bap* 
peoed  that  sir  Charles  Sedley's  manors  were 
mentioned  ;  upon  wliich  the  noble  prisoner  at 
the  bar  said,  with  some  degree  ot  beat,  Sir 
Charles  8e«lley's  manors  \  where  are  his  ma* 
oors?  To  which  Mr.  Chawortb  repUed,  WhjT 
Huckoel  andNuttall:  bis  lordship  then  aaidp 
I  know  no  manors  of  sir  Charles  Sedley's;  to 
which  Mr.  Chawortb  replied,  sir  Charles  Sed* 
ley  has  a  manor,  the  manor  of  Nuttall  is  his, 
and  one  of  his  ancestors  bought  it  out  of  my 
family  ;  and  if  your  lordship  wants  any  further 
information  about  his  manors,  sir  Charles  6ed* 
ley  lives  in  Dean-street,  and  your  lordship 
knows  where  to  find  me  in  Berkley-row. 

My  lords,  whether  this  was  a  real  disputo 
between  lord  Byron  and  Mr.  Chawonb,  about 
sir  Charles  Sedley's  manors,  or  whether  it  wao 
used  ooljr  as  a  means  of  affronting  and  quar- 
relling with  each  other,  it  is  impossible  for  me 
to  say ;  however,  after  this  quarrel,  the  parties 
stayed  in  company  together  for  a  considerablo 
time,  1  Ijelieve  near  an  boor,  during  which 
time,  both  the  noble  prisoner  at  tbe  bar  and 
Mr.  Chawortb  entered  into  conversation  witb 
tbe  company  that  sat  next  to  them  upon  in- 
different subjects,  and  particularly  lord  Byton 
was  observed  to  be  in  good  humour. 

Tbe  compaoy  thought  there  was  an  end  of 
the  quarrel,  and  that  no  more  would  be  beard 
of  it.  About  eight,  an  hour  after  tbe  first 
quarrel,'  Mr.  Chawortb  went  first  out  of  the 
room,  and  it  happened,  a  gentleman  went  after 
bim  to  tbe  door,  and  he  asked  tbe  gentlensas, 
whether  he  had  observed  tbe  dispute  between 
him  and  lord  Byron  ?  He  said,  he  had  in  part ; 
upon  which  Im*.  Chawortb  asked  bim,  if  he 
thought  be  bad  gone  far  enough  ?  To  whiob, 
Mr.  Donston  (for  that  was  the  gentlenuui'a 
name)  said,  he  thought  he  had  gone  too  far ; 
it  was  a  silly  business,  and  nei|ber  of  them 
should  think  of  it  again. 

Mr.  Chawortb  going  down  stairs,  Mr.  Don- 
ston  returned  into  tbe  room,  and,  as  he  openetl 
the  door,  be  met  lord  Byron  coming  out.  I 
must  now  state  to  your  lordshijM  the. evidence 
as  it  arose  from  the  declarations  of  tbe  de- 
ceased, as  well  as  tbe  facu,  which  will  be 
proved ;  for,  both  being  legal  evidence,-  they 
just  stand  under  tbe  same  predicament,  awl  the 
evidence  being  thus  put,  will  come  in  Jf^V^ 
order  in  point  of  time.  Tbe  prisoner  at  the  iMur 
.saw  the  deceased  upon  tbe  stairs,  and  said  to 
him.  Sir,'  I  want  to  speak  *  with  you.  They 
then  went  down  one  pair  of  .stairs,  and  one  or 
o\ber  of  them  called  out.  Waiter;  which  of 
tbem  it  was  I  am  not  instructed  to  say.  Upon 
the  waiter's  comiuff ,  the  noble  prisoner  at  tbe 
bar  asked  bim,  whether  either  of  these  two 
rooms  (pointing  to  tbem)  were  emoty  P  The 
waiter  opened  one  of  the  doors,  and  went  in, 
with  a  poor  Ijttle  talbw  candle,  which  was  all 
the  light,  except  a  dull  fire,  that  was  in  the 
room:  the  waiter  set  the  candle  upon  tbe 
table,  and  lord  Byron  and  Mr.  Chawortb  went 
into  tbe  room.    When  they  were  theroi  the 
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prisoner  asked  Mr.  Chswortb,  whether  he  was 
to  hav^ recourse  to  sir  Charles  Sedley  to  ac- 
count for  the  business  of  the  ganoe,  or  to  him  P 
The  deceased  said,  To  noe,  my  lord ;  and  if 
yoD  have  any  thing  to  say,  it  would  be  best  to 
shut  the  door,  lest  we  should  be  overheard. 
Mr.  Chaworth  went  to  shut  the  door,  and  turn- 
ing from  the  door  he  saw  the  noble  prisoner 
just  behind  him,  with  his  sword  half-drawn,  or 
nigh  drawn,  and  at  that  instant  lord  fiyron 
called  out — ^Drmw !  The  business  was  soon 
done.  Mr.  Chaworth  finding  his  lordship  in 
■uch  a  situation,  had  nothing  left  for  it  but  to 
draw  as  quickly  as  he  could :  by  his  own  ac- 
count he  has  told,  he  gave  the  noble  prisoner 
the  first  thmst,  and  entangled  his  swosd  in  bis 
Waistcoat,  and  thought  he  had  wounded  biro  9 
after  that,  lord  Byron  shortened  his  aword»  and 
itabbed  Mr.  Chaworth. 

There  was  another  circumstance,  the  bell 
rung;  "but  by  whom  it  was  rung  I  know  not. 
The  waiter  came  up,  and  seeing  the  situation 
of  the  two  gentlemen,  was  not  a  little  frighten- 
ed. He  ran  out  again,  and  sent  up  the  master 
of  the  tavern,  who  will  tell  your  lordships  how 
be  found  them.  I  think  they  were  grasped  in 
each  oihcr's  arms,  and  Mr.  Chaworth  had  his 
sword  in  his  left-hand,  and  the  noble  prisoner 
at  the  bar  had  bis  in  his  right-hand.  The  de- 
ceased delivered  his  readily,  but  lonl  Byron 
quitted  his  with  reluctance.  One  of  them,  I  be- 
lieve lord  Bvron,  ordered  him  to  send  for  relief: 
upon  this  Mr.  Hawkins  the  suiveon  was  soon 
•tnt  for,  and  as  soon  came;  but  Wore  this,  an 
alarm  was  given  in  the  room  above  stairs.  The 
company  came  down ;  they  saw  the  terrible 
situation  of  the  unfortunate  gentleman.  He 
told  them,  and  your  lordships  will  hear,  the 
manner  in  wluch  it  happened,  pretty  neariy  as 
1  have  stated  it,  at  least  I  hope  substontially 
00.  When  Mr.  Hawkins  came,  it  did  not  re- 
quire a  person  of  his  skill  and  penetration  to 
nod  out  that  the  wound  was  mortal,  for  the 
cword  bad  gone  in  at  one  side  and  out  at  the 
«ther.  Mr.  Hawkins  ordered,  no  doubt,  what 
was  proper,  and  had  him  conveyed  home.  Mr. 
(Chaworth  bad  sent  messengers  for  the  worthy 
gentleman,  who  is  the  prosecutor  upon  this  oc- 
fuion.  When  he  came,  seeing  so  near  a  friend 
and  relation  in  the  condition  in  which  the  de- 
ceased then  appeared,  he  immediately  inquired 
what  had  brought  him  into  that  terrible  situa- 
tion. His  evidence  will  be  material ;  for  Mr.  Cha- 
worth told  Mr.  Levinz  the  whole  transaction : 
and  when  the  deceased  related  to  him  the  cir- 
cumatanee,  that  kird  Byron  had  drawn,  or  nigh 
drawn,  his  sword,  when  the  deceased  was 
■hutting  the  door,  Mr.  Levinz  aake^  him,  Was 
Uiat  fair,  Billy  ?  The  deceased,  who  was  one 
of  the  nuMt  benevolent,  as  well  as  one  of  the 
Invest  of  men,  gave  no  answer  to  that  ques- 
twn.  Mr.  Levins  followed  him  with  some 
ether  questions,  and  the  answers  (which  he  will 
give  you  an  account  of)  will  amount  in  sub- 
stance to  this,  That  Mr.  Chaworth  did  not 
think,  when  lord  Byron  carried  him  into  the 
rtom,  that  kt  had  any  design  of  fighting  him ; 
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but  aAerwards  he  thought  he  bad  got  him  to 
an  advantage,  and  that  waa  the  reason  of  his 
fighting  him. 

My  lords,  besides  this,  the  deceased  having 
made  bis  will,  the  nerson  who  attended  him 
upon  that  occasion  thought  it  proper  that  soma 
questions  should  be  asked  him,  even  though 
the  deceased  was  then  in  great  agonies  (for  he 
died  soon  afterwards);  and  the  same  person 
wished,  that  the  answers  might  be  rednced 
into  writing,  which  was  accordingly  done;  and 
the  paper  will  be  produced  to  your  hwdships, 
and  will  speak  tor  itself;  and  it  will  need  no 
comment. 

It  states,  that  Mr.  Chaworth  said,  the  iiol»le 
prisoner's  sword  was  half-drawn  when  be 
turned  from  the  door ;  that,  knowing  his  ssao, 
he  immediately  whipped  out  bis  own,  and  bad 
the  first  lun^  at  bis  lordship,  when  lord  Byran 
shortened  his  sword,  and  run  him  through ; 
and  then  said,  with  an  oath,  I  have  as  mnch 
courage  as  any  man  in  England.  This  is  the 
nature  of  the  case  in  general ;  and  I  believe  I 
have  stated  the  evidence  substantially,  if  not 
correctly  true. 

1  cannot  at  down  without  mentioniiig  an- 
other circumstance,  which  further  evinces  bis 
majesty's  love  of  justice,  and  bis  inflexible  re- 
solution to  do  right,  according  to  law,  without 
favour  or  affection,  however  high  and  respecta- 
ble the  noble  personage  may  be,  who  is  eon- 
oemed  in  this  important  cause.  Your  ford- 
ships  all  remember,  upon  another  very  solemn 
and  melancholy  occasion,  as  the  event  proved, 
the  then  noble  prisoner*  bad  killed  a  person  of 
very  inferior  rank,  who  left  neither  a  fortone 
nor  relations  equal  to  the  ezpence  of  a  prose- 
cution of  this  sort.  His  majestvf  from  bis 
love  of  justice,  sustained  the  whole  charge, 
and  committed  the  care  of  that  prosecution  to 
his  own  servants.  But  in  the  present  instance, 
the  deceased  having  a  lai^  fortune,  and  the 
inheritor  of  it  being  both  able  and  willing  to 
carry  on  this  prosecution,  his  majesty,  from  the 
same  love  of  justice,  and  that  there  miffbt  not 
be  the  appearance  of  partiality  to  the  noble  pri- 
soner at  the  bar,  has  left  the  prosecution,  and 
the  intire  management  of  it,  m  the  hands  of 
the  private  prosecutor,  who,*  actuated  by  no 
motive  of  revenge,  only  hopes,  that  there  wi:i 
be  a  fair,  but  a  strict  and  full  enquiry  fbr  tbf 
blood  of  his  deceased  relation;  being  tho- 
roughly aatisfied  that  your  lordships  will  hear 
with  patience,  deliberate  with  caution,  and  de- 
termine with  wisdom,  justice,  and  truth. 

Solieitor  Genera/, '(William  de  Grey,  esq.) 
My  lords,  we  will  now  proceed  to  call  our  « it- 
nesses.— Call  John  Hewett,  esquire.  [Who 
came  to  the  bar,  and  one  of  the  clerks  held  the 
book  to  him,  upon  which  he  laid  his  hand.] 

•  Eari  Ferrers.  See  bia  Case,  p.  886  of 
this  volume. 

f  I  suppose  that  George  the  second  is  the 
king  here  intended.  The  trial  of  lord  Fcfrcrs 
took  place  in  the  last  year  of  his  rsign« 
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CL  rf  tht  Cr.  Hearken  to  your  oath,  <  The 

*  eTidence  that  you  shall  gi?e  on  behalf  of  our 

*  9Qwereigtk  lord  the  king's  majesty,  against 

<  Williaai  lord  Byron,  the  prisoner  at  the  bar, 

<  shall  be  the  truth,  the  whole  truth,  and  no- 

<  thing  but  ih^  truth.     So  help  you  God.' 
[Then  he  kisaed  the  book.] 

Sal.  Gen,  My  lords,  I  woiild  ask  Mr.  Hewett 
if  he  wa^  present  at  the  8ur  and  Garter  in 
Pall-mall  on  the  36th  of  Jani»ary  last?— 
Hetcttt.  1  was:  1  dined  there,  my  lords,  the 
S6tb  of  January. 

Z.  H,  S,  I  cannot  at  this  distance  hear  one 
word  of  what  is  said  by  the  witness. 

Then  one  of  the  clerks  was  sent  down  to  the 
bar  to  repeat  the  questions  put  to  the  witnesses, 
and  their  answers. 

Examined  by  Mr.  Solicitor  General, 

I  desire  that  Mr.  Hewett  will  tell  your  lord- 
ships  if  he  was  present  at  the  Star  and  Garter 
tavern  on  the  26th  of  January  last  ?— I  was :  1 
dined  at  the  Star  and  Garter  on  the  36th  of  Ja- 
nuary last. 

Was  it  any  particular  meeting  ? — It  was :  It 
was  a  county  club. 

Of  what  county? — The  gentlemen  of  Not- 
tinghamshire. 

I  desire  you  will  name  the  gentlemen. then 

5 resent. — Lord  Byron,  Francis  Molineux,  esq. 
ohn  Sherwin,  esq.  the  honourable  Thomas 
Willoughby,  Frederick  Montagu,  esq.  William 
Chaworth,  esq.  George  Dooston,  esq.  Charles 
Mellish  junior,  esq.  sir  Robert  Burdett,  and 
myself. 

At  what  time  did  the  com|iany  dine?— The 
dinner  was  upon  the  table  precisely  at  a  quarter 
after  four  o'clock. 

Do  you  recollect  any  conversation  relative  to 
the  game?-— I  do;  it  was  some  time  after 
dinner  before  any  such  conversation  arose. 

You  will  please  to  recollect  the  time. — ^At  or 
about  the  time  the  drawer  brought  in  the  first 
reckoning. 

About  whatoVlock  might  that  be?— > It  was 
about,  or  after  seven  o'clock.  The  rule  of  the 
club  was  to  have  the  bill  and  a  bottle  brought 
at  seven  o'clock. 

Do  you  recollect  whether  it  was  about  seven, 
or  long  ai'ter  iteven  o'clock  ? — 1  believe  it  could 
not  be  long  after  seven  o'clock. 

Had  the  company  at  that  time  drank  much  ? 
—1  think  the  company  were  all  very  sober 
when  we  parted. 

Do  you  mean  that  all  the  company  were 
Tenr  sober  when  they  parted  at  seven  o'clock  ? 
— ^1  think  so,  mv  lotus. 

I  wish  Mr.  Hewett  would  recollect  the  con- 
▼ersation  that  passed  about  the  game. — What 
J  heard  relating  to  it  was,  a  dispute  in  whose 
manor,  or  in  what  manor,  there  was  the  most 

Do  ym  recollect  by  whom  the  conversation 
was  begun  ? — ^Tbe  conversation  about  the  game 
began  from  myself. 

In  what  manner  ?— By  lUrtiiig  a  propontion 


for  preserving  the  game,  besides  the  present 
system  of  the  game  laws,  which  has  Tery 
often,  whei%  I  have  been,  produced  agreeable 
conversation. 

Who  were  the  persons  in  particular  who  en- 
tered into  that  conversation? — 1  believe  all  tht 
company,  more  or  less. 

Do  you  recollect  what  Mr.  Chaworth  said 
on  that  occasion  ? — I  recollect  bearing  a  bett 
propofied  of  100/. 

Was  that  the  first  time  Mr.  Chaworth  bad 
said  any  thing  upon  the  subject  ? — I  cannot 
take  upon  m«  to  say  that:  1  can  describe  the 
order  in  which  we  sat,  and  the  persons  1  waa 
in  conversation  with  attheiime  the  bet  was  pro- 
posed. Mr.  M  ontagu  sat  next  me  on  my  right* 
hand,  1  sat  at  the  head  of  the  table,  Mr.  Wil- 
loughby sat  next  Mr.  Montagu,  Mr.  Sherwin 
next  .him,  Mr.  Molineux  next  to  him,  lord  ^ 
Bvron  was  the  last  person  on  the  same  side  the  ^ 
table,  and  farthest  trorti  me  on  my  right-hand, 
and  on  my  left-hand  Mr.  Chaworth  sat  next 
roe,  Mr.  Donston  next,  Mr.  Mellish  next,  sir 
Robert  Burdett  next  on  that  side. — I  was  en- 
gaged in  some  subject  with  Mr.  Sherwin,  and 
the  gentlemen  on  my  right-band,  at  the  tioMi 
when  the  conversation  pasted  between'  lord 
Byron  and  Mr.  Chawortti. 

Lord  High  Steward.  Recollect  yourself 
again. — Hewett,  I  was  conversing  with  Mr« 
Snerwin,  and  the  gentlemen  on  my  right  hapd, 
when  I  heard  the  conveitation  about  the  btl 
between  lord  Byron  and  Mr.  Chaworth. 

Sol.  Gen,  Please  to  repeat  exactly  the  con* 
versation  between  lord  Byron  and  Mr.  Cha- 
worth, in  the  order  in  which  it  passed.— 
Hewett,  I  cannot  recollect  any  thing  farther  of 
the  conversation  than  I  have  clone. 

Be  so  good  as  to  repeat  again  what  thatoon- 
Tersation  was. — It  was  a  dispute  in  whose  ma- 
nor or  manors  there  was  the  most  game. 

Whose  manors  were  understood?— I  beard 
none  mentioned  at  all;  I  imagined,  as  lord 
Byron  and  Mr»  Chaworth  were  neighbours  in 
the  country,  it  was  their  manors  they  were 
speaking  of. 

Lord  Mantfield,  Mr.  Hewett  won't  speak  at 
to  imagination ;  they  can  only  ask  him  as  to 
facts. 

Sol.  Gen.  After  this  bet  was  proposed,  what 
passed? — Hewett.  I  did  not  perceive  any  other 
conversation  between  Mr.  Chaworth  and  lord 
Byron,  but  what  I  have  mentioned  during  tht 
whole  day. 

At  what  time  did  the  conversation  close  upon 
that  subject? — Very  soon,  my  lords. 

What  conversation  followed  upon  that?— A 
great  variety,  I  think. 

Did  Mr.  Chaworth  join  in  that  convessa- 
tion  ?— He  did^  my  lords. 

Did  lord  Byron  join  in  any  conversation 
afterwards? — Lord  Byron  being  the  farthest 
from  me  of  an^  of  the  conipany,  I  did  not  hear 
any  conversation  of  his  afterwards ;  but  I  ob- 
serval  he  was  conversing  with  Mr.  Molineux 
afterwards. 

Did  you  obter? e  whether  lord  Byron  i 


II9IJ  5GE0BG£m. 

to  be  in  or  out  of  humour  after  the  conrem- 
tioD  about  the  game?— He  seemed  to  be  con- 
rersing  with  Mr.  Molineux  in  good  humour. 

How  loDg  did  this  conrersation  last  before 
Mr.  Chaworth  went  out  of  the  room? — It 
must  be  after  eiffht  o'clock  before  Mr.  Cha- 
worth went  out  of  the  room. 

Did  Mr.  Chaworth,  when  he  left  the  room, 
hike  any  body  with  him  ? — Mr.  Donston  was 
out  of  the  room  at  the  same  time ;  but  whether 
he  went  with  him,  or  followed  him,  I  do  not 
inow. 

How  long  did  Mr.  I>onston  stay  out  of  the 
ioom? — A  very  short  time,  I  think. 

Did  lord  Byron  leave  the  room? — ^Lord 
Byron  left  the  room  at  the  Tery  instant  Mr. 
Donston  came  in. 

Mr.  Hewett  says,  that  Mr.  Donston  stayed 
out  of  the  room  but  a  very  short  lime ;  I 
thoutd  be  glad  to  know  what  he  reckons  a 
ahort  time  ? — I  am  not  able  to  judge  of  the 
time,  hut  from  the  hour  of  paying  the  reckon- 
ing, and  the  time  1  went  into  the  room  where 
Mr.  Chaworth  was  wounded. 

What  was  the  first  account  you  haid  of 
any  tbmg  that  passed  after  they  quitted  the 
toom?--Alm09t  at  the  instant  of  Mr.  Don- 
ston's  sitting  downj  a  drawer  came  into  the 
toom,  and  told  us,  that  lord  Byron  and  Mr. 
Chaworth  were  fighting. 

What  Wat  th6  drawer's  name?— I  don't 
know. 

Did  the  company  go  dowii? — ^They  went 
down  as  fast  a^  they  could. 

Did  you  go  into  the  r6om  wher^  Mr.  Cha- 
worth and  lord  Byron  were?—!  did. 

Where  was  the  room  ?— It  itfas  a  bftck  rooih, 
up  one  pair  of  stairs. 

What  did  you  observe  in  that  room  ? — I  was 
lame  at  that  time;  when  I  got  into  the  room, 
Mr.  Chaworth  was  sitting  in  an  armed  chair, 
^ith  his  left  l^g  on  another  chair,  and  leaning 
his  head  against  Mr.  Donston. 

Did  you  observe  the  condition  In  which  Mr. 
Chaworth  was?— I  did.  'He  was  wounded  in 
the  belly,  and  had  bis  hand  upon  it,  and  there 
was  a  good  deal  of  blood  under  the  chair. 

Did  Mr.  Chaworth  say  any  thing  to  you  ? — 
fie  did. 

What  was  that? — He  said  he  was  a  dying 
man,  and  gave  me  an  account  of  the  transac- 
tion, and  of  what  hi^d  passed  between  my  lord 
fiyroB  and  him :  he  said,  lord  Byron  told  him 
he  wanted  to  speak  to  him ;  upon  which  they 
#ent  into  that  room  together.;  that  he  told  lord 
Byron  it  was  better  to  shut. the  door  that  they 
lliight  not  be  beard  ;  that  while  he  was  doing 
it,  lord  Byron  bid  liiqa  draw ;  that  he  saw  his 
lordship's  sword  half- drawn,  upon  which  he 
whijiped  out  his  own  as  quick  as  possibly  he 
could  to  give  him  the  point,  and  he  asked  how 
lord  Byron  was,  whether  he  was  mortally 
wounded,  as  he  thought  he  was  about  his 
breast ;  when  his  lordship  shortened  hissv^ord, 
and  staJbbed  him  in  the  belly. 

Were  you  in  the  room  when  Mr.  Hawkins 
|be  sur|;eon  «ra«  seat  for?-^I  ^as  not  in  the 
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room  when  Mr.  Hawkins  Was  sent  for ;  Ulr. 
Hawkins  was  in  the  room  when  I  was  there. 

Was  knrd  Byron  in  the  room  at  that  tiine? 
-»Lonl  Byron  came  into  the  room,  and  went 
up  to  Mr.  Gbaworth,  and  asked  hiin  how  he 
was. 

What  answer  was  given  by  Mr.  Chaworth? 
— I  don't  recollect  any. 

Were  you  afterwards  at  Mr.  Obaworth*s 
house  that  night?— I  was. 

At  what  time  was  it  you  went,  Ind  whit 
passed  there? — I  do  not  reaiember  exactly. 
1  was  one  of  the  subscribing  witnesses  Is  Mr. 
Cha worth's  will.  It  mi^ht  be  aboot  or  after 
three  o'clock  in  the  morning. 

How  was  your  time  employed,  when  joa 
left  the  Star  and  Garter,  till  yoo  went  to  Mr. 
Chaworth's  hou&e? — Mr.  Chaworth  at  differ- 
ent times  expressed  himself  as  a  dying  man : 
he  asked  me  twice  after  lord  Bvronaodbii 
woirad.  When  I  went  from  the  Star  and 
Garter,  I  went  with  Mr.  Willoogbby,  in  ny 
own  coach,  to  fetch  Mr.  Lermz,  for  wboae 
coming  Mr.  Chaworth  was  extremely  impa* 
tient 

What  relation  was  Mr.  Levinz  to  Mr.  Cha* 
worth  ?— Elis  uncle. 

Where  did  Mr.  Levinz  lire  .^— At  Kensiog;- 
ton  Gore. 

Duke  of  Newcastle.  Did  not  BIr.  Chaworth 
tell  yon  he  had  mortally  wounded  lord  Byroo ; 
for  I  think  you  said,  when  yOu  came  into  the 
room  Mr.  Chaworth  asked  how  lord  Byroo  did, 
for  he  thought  he  was  wounded  about  hii 
breast? 

Hewett,  Mr.  Chaworth  asked  me  how  lord 
Byron  was,  whether  mortally  wounded  or  not, 
for  he  thought  he  was  about  his  breast,  when 
k>rd  Byron  stabbed  him  into  the  belly. 

Earl  of  Morton.  Did  Mr.  Chaworth  men- 
tion that  he  had  given  lord  Byron  a  woand? 
Or  did  you  imagine  it  was  his  own  wound  he 
was  speaking  off 

Hewett.  He  enquired  after  a  wound  be  sap- 
posed  he  had  given  lord  Byron. 

Lord  Man^ld.  My  lords,  I  brieve  Hwonld 
be  much  better  if  your  lordships  would  forbear 
asking  any  questions  of  the  witness  till  the 
counsel  for  the  crown  shall  bare  done  with  the 
witness ;  then  lord  Bynon  will  ask  such  qoei- 
tions  as  he  may  think  proper,  and  afterwardf 
your  lordships  will  have  an  opportunity  of 
asking  any  questions  you  please ;  otberwiie  I 
am  afraid  it  will  very  much  interrupt  the  regu- 
larity of  your  proceedings. 

Sol  Gen.  1  was  endeavouring  to  ^%  the 
time  when  Mr.  Hewett  came  to  Mr.  Chaworth*s 
house,  by  asking  him.  How  he  was  employed 
after  he  left  the  Star  and  Garter  ?  Mr.  Hewett 
said,  in  seeking  Mr.  Levinz,  who  lived  at  Ken- 
sington Gore. — Hewett.  1  sent  my  coach  for 
Mr.  Levinz  some  time  befbre,  and  It  rctomed 
without  finding  him;  upon  that  I  sMttotbs 
duke  of  LeedsHi  house,  to  know  if  tfly  kneV 
any  thing  of  him  there ;  they  returned  for  an- 
swer, that  he  dined  there,  and  was  gone  home. 

I  would  ask  you,  if  there  wis  any  eoaf ef|ir 
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liiB  htftmttitt  Mr*  CbawMh  and  you  tfter  the 
making:  his  will,  in  the  presence  of  Mr.  Wil- 
ioai^hby  ?--Tbere  was. 

Did  Mr.  Chaworth  make  any  deelarationa 
of  what  bad  passed  at  that  time  r— He  did. 

Were  (hose  declarations  reduced  into  writ- 
ing ? — ^They  were. 

How  bag  was  it  after  they  were  made  be- 
.  fere  ibey  were  reduced  into  writing? — ^We 
weat  down  from  the  bed-cbamber  into  the 
parlonr. 

There  Mr.  Partington  delitered  the  will  into 
Mr.  Letfos's  hands  P---No,  1  gate  the  wiH  into 
Mr.  Let  Sox's  hands  in  the  park>or ;  then  mi- 
nutes w^i^  made,  and  some  alterations  maile  in 
them,  till  wo  were  alt  agreed  it  was  exactly 
what  Mr.  Chawortfa  bad  said. 

Wm«  the  minutes  transcribed  again  after 
those  ahenHoBS  were  madeP — I  belie?etbey 
were. 

Shodid  yon  kOo#  the  paper  writing  again, 
if  you  saw  It  ?— I  shouki  not ;  but  I  remember 
that  the  contents  appeared  to  me  exactly  the 
same  with  the  account  1  bilVe  given  your  lord- 
ships, except  the  omisiioo  6f  the  particular 
term  of  Mr.  Cbawortb's  whipping  out  his-  own 
•word,  and  lord  Byron's  shortening  Ids. 

Who  wrote  the  paper  f— Mr.  Partington,  an 
attorney. 

What  became  of  it  afVer  it  was  written  f— I 
do  not  know. 

Did  you  see  Mr.  Chawortfa  after  that  paper 
Was  written  r—1  did  not. 

Did  Mr.  Chaworth  oontinue  io  bis  peiffect 
iinderstanding  till  the  last  time  you  sa#  him  f 
— He  did .  1  understood  many  of  the  qnestions 
put  to  him  to  be  with  a  view  iff  knowing  that. 

Soi.  Gen.  My  lords,  1  shall  ask  this  witness 
no  farther  questions. 

Lord  High  Stiward,  I^ord  Byron,  would 
you  a^k  this  witness  any  questions  f 

Lord  JByron.  Might  not  a  great  deal  pass  in 
company  that  you  did  not  bear? — newttU 
Certainly  there  might. 

Were  not  yon  toast-master  P — I  was. 

Might  not  your  attention  to  that  office  be  the 
reason  that  you  did  not  hear  several  things  that 
paaaed  ?— It  might ;  but  my  ears  are  aat  the 
best  at  any  time. 

Lord  Byron,  My  lords;  I  have  done  with 
this  witness. 

Lord  Mantfield,  I  would  ask  one  single 
question  of  this  witness,  if  he  can  answer  it 
precisely.  Mr.  Ghaworib,  as  I  took  it,  told 
Liffiiy  that  lord  Byron  asked  to  speak  to  him; 
and  when  they  went  into  the  room,  Mr.  Cha- 
i^orth  said,  thev  had  better  shut  the  door. 
Now  I  would  asK,  whether  it  was,  Shut  the 
door,  or  Bolt  the  door  f-^Hewttt.  1  believe  the 
irord  was.  Shot  the  door. 

£arl  of  Denbigh.  I  desire  to  know  whether 
the  paper  writing  was  shewn  to  Mr.  Chaworth 
after  it  was  coiiied  ? 

Hewttt,  Mr.  Chaworth  Was  ra  his  bed- 
ch amber  above  stairs,  the  paper  was  drawn  up 
io  the  pariour  below  Itain ;  and  I  went  away 
ir«rjr  soon  after. 
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Earl  Ponlet.  Were  the  alteitlkMis  in  tha 
paper  you  mentioned  material  oafes,  or  not? 

HiHtoeit,  I  thought  it  mv  duty  to  the  public 
to  make  an  exact  minute  of  the  cireamslaneea 
of  the  day,  which  minute  I  have  now  in  my 
haad,  and  it  corresponds  exactly  with  that 
paper,  except  in  the  droumstance  I  meatiooed 
to  your  lordships. 

£arl  of  Buckingkamshire.  I  delire  Mr. 
Hewetl  may  be  asked,  if  be  expected  Mr. 
Chaworth  would  have  come  baek  again  ? 

Hewett.  I  did  imagino  he  would  have  come 
back. 

Earl  of  Buckinghawuhire,    I  desire  to  know, 
whether,  when  Mr.  Chaworth  went  out  of  the  , 
room,  he  took  his  hat  with  him  or  not  f 

Hewett,  I  don't  know  ;  I  did  ioMgine  li^ 
would  come  back  immediately. 

Lord  High  Stewdrd,  1  do  not  remember  any 
precise  snswter  to  the  qoestion,  who  it  was  that 
offered  the  bet  ? 

Hewett,  Lord  Byron  proposed  the  bet 

L  H,  S,  Are  you  sure  it  was  lord  Byron  f 

Hewett.  I  think  I  am  sure  it  was;  and  Mr, 
Chaworth  took  it  op,  as  i  thought,  in  a  joke, 
and  called  for  a  pen  and  ink. 

L,  H.  S,  Do  yon  recoHect  how  the  coBter^ 
sation  about  the  game  finished  P 

Hewett,  I  cannot. 

By  the  Eari  of  Dartmmth. 

Bo  yon  remember  the  particular  discourse 
OB  the  game  between  lord  Byron  and  Mr.  Cha- 
worth r— There  were  various  discounes  npOn 
the  subject  by  diffl&reot  people  in  company  ;  I 
was  talking  about  the  l>est  method  for  pre- 
serving game,  and  the  discourse  turned  opoU 
the  proposition,  that  it  might  be  a  sensible  way 
of  preservinif  game  to  make  it  the  property  of 
the  owner  of  the  soil. 

Was  there  any  generel  debate  on  the  subject 
of  the  game?— It  might  beaa  to  the  probable 
wavs  of  preserving  the  game. 

I  thmK  you  said  lord  Byron  left  the  room  at 
the  hurtant  Mr.  Donalon  returned  P«— I  did. 

I  desire  to  know  whether  lord  Byron  aat  so 
as  to  hear  what  passed  between  Mr.  Chaworth 
and  Mr.  Donston  on  the  steirs  ?— It  was  a 
mighty  odd- shaped  room  that  we  were  in ; 
the  door  opened  very  ioconvenientiv ;  Mr. 
Donston  was  scarcely  sat  down,  when  the 
waiter  came  into  the  room  and  told  us  l6rd 
Byron  aod  Mr.  Chaworth  were  fighting. 

By  the  Duke  of  Richmmid. 

Where  did  Mr.  Chaworth  sit  r— Mr.  Cha- 
worth sat  next  to  me  on  my  left-hand. 

CouU  any  thing  remarkable  pass  at  the  table 
without  your  hearing  it  ?— Hjf  eara  are  but  in-, 
difierent  at  best ;  and  at  that  instont  of  time  f 
was  talking  to  a  gentlemao  that  sat  on  mj 
right-hand. 

When  my  kird  Byron  asked  Mr.  Chaworth, 
Where  is  air  Charlea  9edlcir's  manor  f  did  you     , 
understand  it  was  in  a  niendly  manner,  or 
what  other  kind  ofetflef— I  bave^iven  that 
part  of  my  evtdttea  predaaiy  it  Mr.  Cha-* 
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worth's  wordf»  and  your  lordflbi|if  will  inter- 
pret them  B8  you  think  proper. 

If  I  understood  you  right,  wbev  you  went 
into  the  room,  Mr.  Chaworth  was  then  with 
one  leg  upon  a  chair,  and  be  enquired  how  lord 
Byron  did? — He  did,  my  lords,  twice,  and 
'once  at  another  time. 

Lord  Le  Despencer,  1  should  be  fflad  to 
know,  whether  there  was  any  considerable  dis- 
tance of  time  between  lord  Byron  and  Mr. 
Cbaworth's  going  out  of  the  room  ? 

Mr.  Hcwdt,  I  cannot  resoWe  that  question 
precisely. 

Lord  Raveniworth,  You  said  the  hill  was 
called  for  about  8e?en  o'clock  ? 

Hewett.  It  is  the  order  of  the  club  to  the 
master  of  the  house  to  bring  a  bill  at  aeren 
o'clock. 

Lord  Ravemworth.  You  said  you  had  no 
fixed  guide  to  judge  as  to  point  of  time,  but  by 
the  bill's  being  brought  at  se? en  o'clock  ;  I  de- 
sire to  know  by  what  circumstances  you  guided 
yourself  as  to  the  time  in  general? 
■  Mr.  HewtlL  In  things  of  this  kind  one  can- 
not be  precise  in  every  thing  ;  but  I  made  a 
mipute,  and  I  will  tell  you  the  time  as  near  as  I 
can.  My  watoh  was  rather  too  fast  When  I 
came  into  the  room  to  Mr.  Chaworth,  the  mi- 
nute'hand  of  my  watch  was  between  eight  and 
nine,  and  the  hour-hand  approaching  nine :  this 
was  at  the  first  time  I  saw  Mr.  Chaworth  in  that 
condition  ;  the  time  of  my  being  a  witness  to 
Mr.  Cbaworth's  will  was  a  little  after  three  in 
the  morning. 

X.  H  iS.  So  you  said  before. 

X.  H.  S.  Whom  do  you  call  next,  Mr.  Soli- 
citor General  ? 

Sol.  Gen.  We  desire  to  call  Frederick  Moun* 
iagu,  esquire. 

Frederick  MountagUf  esq.  sworn. 
'  Examined  by  Serjeant  Glynn, 

.  I  desire  to  ask  Mr'.  Moutitagu,  if  he  was  not 

J  resent  at  the  Star  and  Garter  on  the  36th  of 
anuarj^  Ust  ? — 1  was. 

I  desire  to  know  what  company  was  there  ? 
^There  were  lord  Byron,  Mr.  Chaworth,  Mr. 
Willonghbv,  Mr.  Uewett,  Mr.  Molineux,  Mr. 
Donston,  Mr.  Sherwin,  Mr.  Mellish,  and  sir 
BobertBurdett. 

Upon  what  occasion  were  they  met? — At  a 
county  club. 

At  what  time  might  the  company  dine  ? — ^A 
little  after  four. 

Do  you  remember  any  dispute  in  the  com- 
pany ? — There  arose  a  dispute  some  time  after 
dinner. 

At  what  hour  ?— As  near  as  I  can  recollect, 
at  seven  o'clock. 

.  Do  yon  remember  the  subject  of  the  dii- 
pote  ? — ^The  dispute  was  upon  game. 

Who  were  the  persons  that  disputed  ?— The 
persons  that  principally  disputed  were  lord  By- 
fon  and  Mr.  Chaworth. 

Can  vou  recollect  the  conrersation  upon  that 
subject  ?—Tbf  dispute  wpst  whether  it  was  bet- 
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ter  for  thepreserfatioo  of  game  to  be  i 
tobeserere. 

Do  you  recollect  particularlv  what  Mr. 
Chaworth  and  lord  Byron  said?— Mr.  Cha- 
worth was  of  opinion  that  severity  was  best, 
and  lord  Byron  that  it  was  better  to  be  re- 
miss. 

I  should  be  glad  if  Mr.  Moontago  would  re- 
peat the  whole  conversation  that  followed  upon 
this. — The  dispute  was  upon  the  respective 
manors  of  lord  Byron  and  Mr.  Chaworth,  and 
upon  sir  Charles  Sedley's  manor ;  the  conver- 
sation ended  upon  that  point,  with  Mr.  Cba- 
worth's saying,  and  to  the  best  of  my  recollec- 
tion repeating,  If  you  have  ainr  thtiig  more  to 
say,  you  will  find  sir  Charles  Sedley  in  Dean* 
street,  and  me  in  Berkeley-row. 

Repeat  what  conTcrsation  passed  before  Mr. 
Chaworth  said  those  words  ? — In  geoeral,  the 
conversatton  was  upon  game. 

Do  you  recollect  any  particulars  of  the  con- 
Tersation  ?— No  more  than  what  I  have  re- 
peated. 

Was-  this  the  idiole  ?  Recollect. — I  can, 
upon  my  own  recollection,  speak  to  nothing 
more. 

Mr.  Moontago  will  recollect,  if  he  can,  whe- 
ther there  was  any  dispute  at  all  about  the 
ownership  of  any  manor  or  manors  ? — There 
was  some  mention  made  of  a  particular  manor, 
of  Hucknell  manor. 

By  whom  ?— By  Mr.  Chaworth,  I  think. 

I^  you  remember  what  was  said  about  that 
manor?— I  think  lord  Byron  mentioned  that 
manor  being  his. 

Do  you  remember  any  answer  Mr.  Chairoitk 
made  to  that  ?— No. 

My  question  to  Mr.  Mountagn  was,  whether 
he  recollects  any  conversation  between  lord 
Byron  and  Mr.  Chaworth  about  manors? — 
Yes,  there  wasa  great  deal  of  conversation  upon 
thatpoint. 

Whether  sir  Charles  Sedley  was  mentioned 
or  not  ? — His  name  was  menuoned. 

How  was  sir  Charles  Sedley's  name  intio- 
dttced  ? — I  forget  how  it  was  first  introduced. 

Recollect  what  was  said  about  air  Cbaiies 
Sedley,  when  his  name  was  mentionedw— It 
was  mentioned  that  he  wan  severe  opon  his 
manors. 

By  whom  was  that  said  ?— Either  by  lord 
Byron  or  Mr.  Chaworth,  I  forget  which. 

flow  long  did  the  conversation  about  game 
continue? — ^Aboot  twentv  minutes,  1  should 
guess ;  but  I  cannot  speak  positively. 

Did  the  company  then  break  up  ? — No. 

How  long  might  they  continue  afterwanis 
together?— An  hour. 

Were  the  company,  after  this  ceoTersation, 
in  good  hnmout  or  not  ?— They  appeared  to  be 
in  good  humour. 

Did  Mr.  Chaworth  join  in  the  conversation  ? 
—He  did. 

Did  lord  Byron  join  in  conversation  ?-^e 
did,  each  with  those  that  sat  near. 

Did  lord  Byron  appear  to  be  in  good  ha« 
moor  ?— 1  aaw  notUng  to  the  contnry. 
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At  what  time  did  Mr.  Cbaworth  lea? e  the 
company  ?— About  eight 

Whetlier  he  left  the  company  atone,  or  did 
any  persoD  go  out  with  hun? — I  think  Mr. 
DoDston  followed  him. 

Did  Mr.  Donston  return  to  the  company  or 
Bot  ?— He  did. 

How  soon  after  his  going  out  with  Mr.  Cha- 
worth  ? — A  few  minutes ;  i  cannot  speak  ex- 
actly to  the  number. 

Did  lord  B^ron  go  out  of  the  room  at  that 
time  ? — He  did  afterwards. 

Did  lord  Byron  go  out  of  the  room  before  or 
after  the  return  of  Mr.  Donston  ?— About  that 
time. 

At  what  time  of  the  night  might  that  beP— 
▲  very  little  after  eight. 

Had  the  eoropiginy  drank  moderately,  or 
otherwise  ? — Moderately. 

When  did  you  first  bear  of  Mr.  Cbaworth 
after  this  ?-cI  went  down  stairs  about  that  time 
myself,  and  as  1  was  going  out  of  the  door  of 
the  tavern,  the  master  of  the  Uvern  called  roe 
back,  and  told  me  that  mischief  had  happened  ; 
and  that  Mr.  Hawkins  was  sent  for ;  I  ran  op 
stairs  with  one  of  the  drawers. 

Who  was  that  drawer  f—I  do  not  recollect 
him  in  particular ;  I  ordered  him  to  fetch  the 
company  from  above  stairs,  and  went  info  the 
room  immediately  myself,  where  I  found  Mr. 
Cbaworth  in  a  chair  bleeding,  and  lord  Byron 
standing  by  him. 

Was  there  any  person  in  the  room  when  you 
came  except  lord  fiyron  and  Mr.  Cbaworth? 
— No,  I  think  not ;  the  company  above  stairs 
came  in  soon  after. 

Give  an  account  of  what  passed  between  Mr. 
Cbaworth  and  the  company,  when  they  came 
in  ?— Mr.  Cbaworth  first  told  me  that  he  oouM 
DOt  live  five  minutes ;  that  he  forgave  lord 
Byron,  and  hoped  the  world  would  forgive  him 
too ;  that  he  had  rather  be  in  bis  own  situation 
than  lord  Byron's;  he  said  the  affair  passed  in 
the  dark :  upon  my  desiring  an  explanation,  he 
pointed  to  a  very  small  tallow  candle,  which 
atootTupon  the  table  in  the  room  we  were  then  in. 
Mr.'  Cbaworth  told  me,  that  when  lord  Byron 
aud  he  came  into  the  room  where  they  then 
were,  lord  Byron  asked  Mr.  Cbaworth,  if  he 
meant  the  conversation  upon  game  to  sir  Charles 
Sedley  or  to  him  f  Mr.  Cbaworth  said,  If  you 
have  any  thing  to  say,  we  had  better  shut  tl)e 
door.  After  he  had  shut  the  door,  he  turned, 
and  saw  lord  Byron  drawing  his  sword.  He 
drew  bis,  and  made  the  first  pass,  and  in  his 

{laas  he  entangled  his  sword  in  the  left  side  of 
ord  Byron's  waistcoat ;  upon  which  lord  By- 
ron shortened  his  sword,  and  run  him  through 
the  body. 

Was  this  the  whole  of  what  Mr.  Cbaworth 
said  f— 1  recollect  nothing  material  besides. 

Did  Mr.  Cbaworth,  from  the  manner  of  re- 
lating this  affair,  appear  t6  be  aensible  or  not  P 
—Perfectly  so. 

X.  H,  S.  Lord  By  ran,  would  your  lord- 
ship ask  this  witness  any  questions  P — [Lord 
Byrsa  deoUned  asking  him  any  qusstioaa.] 
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By  the  Lord  High  Steward. 

How  soon  might  yon  leave  the  room  after 
Mr.  Donston  returned  ? — About  a  minute. 

You  passed  the  room  upon  the  first  floor  af 
you  went  down  ?— I  did,  my  lords. 

You  heard  no  fighting?— None  in  tbe  world. 

When  you  weut  down,  did  you  stop? — A 
few  minutes  in  calling  a  chair. 

Were  you  got  into  the  chair? — I  was  not 
got  into  the  chair ;  I  was  not  out  of  tbe  door. 

Jjord  Berkeley,  Was  any 'pro  vocation  given 
by  lord  Byron,  that  might  induce  Mr.  Cba. 
worth  to  say  to  my  lord,  If  von  have  any  thing 
more'  to  say  to  me  or  sir  Charles  Sedley,  you 
will  find  sir  Charles  Sedley  in  Dean-street,  and 
1  live  in  Berkeley  Row  P — Moun,  I  do  not  re- 
collect any  particular  provocation. 

Lord  Berkeley.  Do  you  recollect  any  thing 
more  than  the  general  account  you  have  given? 
— Moun.  Nothing  farther,  my  lords. 

Duke  0^  Bichmond.  Did  you  sit  next  lord 
Byron  P — Moun.  No,  my  lords,  I  did  not  sit 
next  lord  Byron. 

Duke  of  Richmond.  From  the  discourse  that 
you  heard,  and  what  passed,  did  ^ou  expect  a 
duel  P — Afotin.  No,  my  lords,  I  did  not. 

Earl  Temple.  Did  Mr.  Chaworth  say  any 
thing  expressing  his  imagination  of  bis  having 
wounded  lord  Byron  about  the  breast? — Moun» 
I  do  not  recollect  any  thing  that  Mr.  Chaworth 
said  as  to  that.  * 

Earl  Temple.  From  Mr.  ChawOrth's  expres- 
sions, did  any  thing  induce  you  to  think  he  had 
wounded  lord  Byron  P — Moun.  No. 

Earl  Talbot.  After  lord  Byron  and  Mr.  Cha- 
worth went  out  of  the  room,  and  were  in  the 
room  where  they  fought,  Mr.  Chaworth  said, 
he  saw  lord  Byron's  sword  half- drawn  when  ~ 
be  turned  from  fastening  the  door ;  and  the 
gentleman  who  spoke  before,  said  lord  Byroo 
called  to  Mr.  Cbaworth,  and  bid  him  draw; 
do  you  recollect  whether  Mr.  Chaworth  said 
lord  Byron  bid  him  draw? — Moun.  In  the 
conversation  that  passed,  I  do  not  recolleot 
that  circunoAtance  of  lord  Byron's  bidding  him 
draw. 

By  Earl  Poulet. 

Were  yon  nearer  seated  to  the  door  than  lord 
Byron  was?— No,  1  was  not;  I  was  at  the 
upper  end  of  the  table. 

Was  the  door  at  the  upper  or  lower  end  of 
the  room? — It  was  a  very  odd-shaped  room. 

Did  lord  By ron  sit  near  tbe  door  ? — No,  he 
did  not. 

Do  you  think  it  was  possible  to  hear  what 
words  passed  between  Mr.  Donston  and  Mr. 
Cbaworth  upon  tbe  sUirs  P  1  should  think  it 
impossible ;  there  was  a  great  skreen  before 
tbe  door. 

Earl  of  Morton.  Did  not  Mr.  Chaworth  say, 
the  best  method  of  preserving  game  was  by 
severity,  and  lord  Byron  by  remissness? — 
Moun.  Yes,  my  lords,  it  was  so. 

Mr.  Stowe.  My  lords,  I  would  call  George 
Donston,  eaq. 
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George  Dimttan,  esq.  tvoni. 
ExaiiMiied  by  Mr.  Stowe. 

Were  you,  on  ibe  26tb  of  January,  at  diDner 
with  lord  Byron  aod  other  geotlemen  at  the 
Star  and  Garit-r  ? — I  was. 

Name  the  ^eniieinen  that  composed  the 
oompaoy. — Lord  Byron,  Mr.  Hewett,  Mr. 
Willousrhby,  Mr.  Cbaworth,  Mr.  8herwio,  Mr. 
Mouptasru,  sir  Robert  Burdett,  Mr.  Charles 
Metliiih,  and  m^s«*lf. 

Was  there  any  discourse  between  lord  Byron 
and  Mr.  Chaworth  ?— There  was. 

What  was  the  subject  of  that  discourse  ?~ 
It  was  about  their  respective  manors  in  the 
country,  and  the  quantity  of  game  upon  them. 

Do  yoii  recollect  the  manner  of  the  conver- 
sation that  passed  between  lord  Byron  and  Mr. 
Chaworth  ? — In  general  it  was  upon  the  best 
method  of  preserving  game.  « 

What  did  lord  Byron  give  as  bis  opinion 
upon  that  discourse  r — Lord  Byron  thought  it 
was  best  not  to  be  too  strict. 

What  was  Mr.  Chaworth's  opinion  ? — Mr. 
Chaworth  was  for  being  strict,  and  for  putting 
the  game-laws  in  execution.^ 

Did  any  thing  pass  relating  to  any  other 
gentlemen,  or  tlie  estates  of  any  other  gentle- 
men r— Yes,  sir  Charles  Sedley's  manor  was 
mentioned. 

^y  whom  was  it  mentioned  ?— By  Mr.  Cbt- 
worth. 

What  did  Mr.  Chaworth  say  upon  the  men- 
tioning sir  Charles  Sedley's  manor?— He  was 
•peaking  of  the  quantity  of  game  upon  sir 
Charles  Sedley's  manor. 

Was  there  any  bet  mentioned  relative  to  this 
discourse  concerning  the  game? — Yes,  there 
was  a  bet  proposed. 

By  whom  proposed?— I  am  not  very  sure 
"by  whoth  it  was  proposed. 

Was  it  proposed  either  by  lord  ByrQu  or  Mr. 
Chaworth  ? — ^Yes,  by  one  of  them. 

Was  any  bet  made  or  not?— There  was  no 
bet  made. 

At  what  time  did  this  conversation  pass?— I 
believe  about  seven  o'clock. 

Did  lord  Byron  or  Mr.  Chaworth  continue 
in  that  company  any  time  after  this  disooprse 
wss  over  ?— Yes,  for  some  time  after. 

Whether  after  the  bet  proposed,  there  was 
any  other  cnnversation  that  passed  between 
lord  Byron  and  Mr.  Chaworth  ?— Yes ;  I  re- 
.  member*  upon  sir  Charles  Sedley's  manor  being 
mentioned,  lord  Byron  asked  which  was  air 
Charles  Sedley's  manor. 

Of  whom  did  lord  Byron  ask  that?-^Of  Mr. 
Chaworth. 

:     Did  Mr.  Chaworth  make  any  answer  ?— He 
answered,  Nuttall. 

Did  Mr.  Chaworth  mention  any  thing  more 
upon  that  aubject  to  lord  Byran  ;  and  what  ?— 
JHe  did,  after  lord  Byron  had  repeated  the  same 
question. 

What  was  farther  mentioned  by  Mr.  Cha- 
;'worth?.-'41r.  Chaworth  said,  apoa  hiatonl. 
ship's  askini^  him  over  again  ifhicli  wat  air 
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Charles  Sedley's  manor ;  Sotely,  my  lord,  yoa 
will  allow  Nuttall  to  beairOiariaaSedley'a. 

Was  any  thing  more  said  reapecting  sir 
Charles  Sedley,  or  his  manors,  or  where  he 
lived  ?— Yea,  Mr.  Chaworth  went  on  to  say,  sir 
Charles  Sedley  lives  in  such  a  place, 'and  can 
best  inform  you  relating  to  his  manors  ;  yonr 
lordship  knows  whece  to  find  me  w  Beridey 
Row. 

Did  this  conclude  the  convanatiMn  4m  this 
subject  or  was  any  thing  more  aaid  at  that 
time?— The  conversation  ended  with  4be  woidf 
I  have  last  said. 

Did  you  stay  in  the  room  till  the  time  kiri 
Byron  and  Mr.  Chaworth  went  out? — I  staged 
till  Mr.  Chaworth  went  ooL 

What  distance  of  time  might  there  he  from 
the  end  of  the  conversation  to  Mr.  Ctia worth's 
going  out  of  the  room  ?— 1  think  it  migbl  ba 
about  an  hour. 

Did  lord  Byron  aod  Mr.  Chai^rth,  darmg 
that  hour,  enter  into  conversation  wito  one  ano- 
ther, or  with  the  rest  of  the  oom^oy  ? — I  am 
not  aure  whether  they  did  converse  with  each 
other;  they  did  with  the  rest  ti  the  earn* 
pany. 

At  what  distance  from  one  another  dkl  thej 
sit? — At  a  prettv  considerable  ilialaBon. 

Do  yon  recollect  any  suhseqiieot  pimftnm* 
tion  that  lord  Byron  entered  into,  exoept  what 
you  have  mentioned?—!  do  not;  I  wan  al  a 
distance  firom  lord  Byron. 

At  what  time  was  it  that  Mr.  Cfaawarth  wenl 
out  of  the  room?— About  eight  o'ekMk;  I  vm 
not  qnile  snre  as  to  the  time. 

Do  you  know  the  purpose  of  hia  ^ngaok 
of  the  room  ? — He  was  going  dawB  stairs ;  I 
believe  into  the  yard. 

Did  he  take  his  hat  with  lum  when  be  went 
out  of  the  room  ?— 1  think  he  did  ooC 

Did  any  body  go  along  with  Mr.  Chaworth, 
or  immediately  foltow  himPr-^I  went  a«t  wilh 
him. 

How  far  did  Mr.  Chaworth  aod  yoa  go?— A 
tittle  way  without  the  room. 

Was  there  any  cooTersatioo  between  Mr. 
Chaworth  and  yon,  when  yon  were  ool  of  the 
room  ? — ^There  was. 

Was  there  any  other  penao  beaidca  Mr. 
Chaworth  and  you? — ^There  was  none. 

Repeat  what  that  oooveraalioo  waa  thai 
pasaed  between  Mr.  Chaworth  aod  yoa. — Mr. 
Chaworth  asked  me,  if  I  attended  to  Ibe  dis- 
course between  him  and  lord  Byron  ?  I  loU 
him  I  did  in  part;  he  then  naked  me»  If  ba 
had  been  short  in  what  he  lost  aaid  nnan  that 
subject  r  I  told  him.  No;  1  thoi^t  be  said 
rather  more  than  what  waa  necewaiy  open  a» 
trifling  an  occasion,  and  that  I  did  net  bdievo 
that  either  lord  Byron  or  the  rest  of  the  cam- 
pany  would  think  any  mare  aboat  it. 

Waa  there  any  ether  oonveraatioo  hitsum 
Mr.  Chaworth  and  yon  at  thai  lioie?— Yea; 
he  asked  me  how  long  1  stayed  in  towo,  aoA 
hoped  we  should  meet  often. 

Waa  there  any  other  oonvcnatioo  i 
Mr,  Chaworth  and  yau  laklifo  la  Iba  i 


of  the  diicoanft  that  had  pasMd  batwieen  my 
Wd  Byron  aod  Mr.  Cbawortb  P^No. 

What  became  of  Mr.  Cbawortb  aficct  bia  ? 
<«"*Be  toraed  lo  go  down  staira. 

Where  did  you  go  to  ?-— Into  the  room  again. 

When  you  went  into  the  rotfm,  did  you  see 
lonl  ByroQ,  .and  where  F^I  stood  with  my 
lMu:k  to  the  door,  and  noon  turning  round  to  go 
into  the  room  I  saw  lorn  Byron. 

What  waa  be  doing  at  that  time?— He  was 
coming  oat  as  I  was  going  in. 

What  length  ol'  time  might  it  be  from  yonr 
going  out  to  Mr.  Cbawortb,  to  the  time  of 
Voar  coming  in  again  ?— I  cannot  exactly  tell, 
•ut  I  belicTe  a  very  abort  time. 

Can  you  form  any  judgment  how  long  it 
.might  bef— I  think  it  could  not  be  fijre  ml 


When  yon  met  lord  Byron  going  out  of  the 
door,  was  any  thing  said?— No. 

Do  you  remember  any  thing  more  that 
passed  in  the  house  that  gare  you  any  alarm  In 
TCgard  ip  1^  Byron  and  Mr.  Cbawortb  ?— - 
Yes,  when  I  was  in  the  room,  and  saw  that 
lord  Byran  was  nat  there,  1  bMsn  to  reflect 
that  they  possibly  might  meet  and  resume  their 
diseaorse;  by  that  time  the  hell  was  rung  by 
aoma  «^  the  company,  and  the  waiter  came 
into  the  room.  1  met  the  waitet,  aod  asked 
bim  if  he  saw  Mr.  Cbawortb  P  aod  he  said  he 
Mieved  be  was  below  stairs;  1  desired  he 
would  go  and  see  for  him  immediately,  and  tell 
Jiim  I  most  speak  to  him.  1  was  then  pre- 
paring to  go  down  myself,  and  the  waiter  im- 
mediately came  up  with  an  account  of  Mr. 
Ghaworth's  being  run  through  the  body. 

What  did  you  aod  the  rest  of  the  company 
upon  that? — We  all  hastened  down  to  the 
«oom  where  Mr.  Cbawortb  was. 

Did  you  see  Mr.  Cbawortb  in  the  room,  and 
who  was  there,  and  in  what  situation  P  De- 
scribe the  particulars.— I  saw  him  in  a  great 
«hair  in  the  corner  of  the  room.  Mr.  Pyn- 
more,  the  master  of  the  tavern,  waa  In  the 
V  room. 

How  did  Mr.  Cbawortb  appear?— He  sat 
in  the  chair,  leaning  his  head  back.  I  went  to 
bim,  and  asked  him  how  he  did  ?  He  said  he 
waa  run  through  the  body,  and  bad  not  five 
minutes  to  live.  Upon  my  asking  bow  it 
happened?  be  said,  be  and  lord  Byron  went 
into  the  room  and  fought.  I  then  told  bim, 
\  hoped  his  wound  was  not  so  bad  as  he  appre- 
bended;  he  said  be  was  sure  he  waa  run 
through  the  body,  for  that  my  lord  waa  very 
near  bimi  and  had  shortened  his  sword. 

Did  you  enquire  any  thing  of  M/.  Cha* 
worth,  bow  they  came  to  ^o  into  that  room  and 
fight  ?— No,  I  did  not  particularly. 

Did  Mr.  Cbawortb  relate  any  tbinff  to  yon 
about  his  going  into  the  room  ?— He  did ;  and 
aaid,  when  he  turned  round  from  shotting  the 
door,  he  saw  hmi  Byron  with  his  sword  'balf« 
drawn,  and  calling  upon  him  to  defend  himself*  \, 
What  did  Mr.  Cbawortb  do  when  lord  Byron 
•o  called  upon  him?— He  droW|  and  they  im- 
«iodiately  engaged* 
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Who  mid  fo?— Mr.  Cbawortb  himself  said 
SO. 

Waa  any  thing  move  said  by  Mr.  Cbawortii 
to  yon  at  that  time  eoncembig  this  matter?—* 
No;  1  do  not  recollect  any  thing  else  mate- 
rial. 

JL  H.  5.  Recollect  yourself,  whether  any 
thing  else  material  happened;  or  did  Mr. 
Cbawortb  say  upon  What  occasion  they  fought  f 
^^DofMion,  No,  be  did  not  to  me;  for  1  them 
got  up,  and  he  talked  to  other  people  who 
flocked  about  him. 

Mr.  Siowt.  Did  you  hear  Mr.  Cbawortii 
make  any  enquiry  concerning  lord  Byron  ?-« 
Donston.  I  heard  him  say  be  thought  he  bad 
wounded  lord  Byron. 

Did  Mr.  Cbawortb  say  to  yon  any  thing  of 
the  manner  in  which  ha  apprehended  he  had 
wounded  lord  Byron  ?— No,  he  did  not  to  me. 

At  the  time  you  lefl  the  room  at  the  Star  and 
Garter,  were  all  the  company  sober  or  not?—* 
I  think,  perfectly  so. 

Mr.  Stawe,  My  lords,  this  is  all  I  shall  exa« 
mine  Mr.  Donston  to. 

X,  K  8.  Lord  Byron,  would  your  lordship 
ask  this  witness  any  questiona? 

Lord  Byron,  What  reason  had  yoo  to  ioM* 
gine,  that  if  I  and  Mr.  Cbawortb  should  meet 
we  should  resume  the  discourse?— Doiti^ofi* 
It  was  very  likely  that  they  abouki-come  to* 
gether,  as  i  met  my  lord  m  soon  after  1  bad 
parted  with  Mr.  Cbawortb. 

Lord  Byron.  Was  it  not  on  account  of  the 
words  which  you  heard  repeated  in  the  rooro» 
and  what  passed  after  Mr.  Cbawortb  and  yon 
went  out  of  the  room  together  ?-»Do?is/oa.  1ft 
was  partly  from  the  words  I  heard  in  the  roomi 
and  partly  from  Mr.  Chaworth's  having  quaa^ 
tioned  me  about  them. 

L^rd  Montfort.  Why  did  you  follow  Mr* 
Cbawortb  out  of  the  room  f^^Domitam.  Mr. 
Cbawortb  took  hold  of  my  arm,  aod  asked  ma 
to  speak  with  him. 

Lord  Mantfort,  How  came  you  not  to  fol* 
low  lord  Bjrron  down  atairs  ? — Uoniton\  1  waa 
returning  into  the  room,  and  was  not  sure  it 
was  k>rd  Byron  till  1  came  into  the  room  aod 
saw -that  he  was  not  there. 

£arl  of  Buckingkamtkin.  Do  yoo  ima^no 
lord  Byron  could  overhear  any  part  of  the  con- 
veraatkmyou  bad  with  Mr.  Chawoitb  upon  the 
stairs  P-^JDofu^oft.  I  do  not  imagine  brd  Bj^ 
ron  could  overhear  it  at  that  distance* 

By  Lord  Berkeley. 

Do  you  know  of  any  words  spoken  hy  lord 
Byron  that  opukl  induce  Mr.  Cbawortb  to  say, 
that  if  ho  wanted  any  thing  with  sir  Charles 
Sedley,  ho  lived  in  auch  a  place,  aod  that  tie, 
Mr.  Cbawortb,  lived  in  Berk^y-Row  P— ft 
arose  from  lord  Byron^s  asking  the  question  a 
second  time  about  sir  Charles  8edley\  manor. 

When  Mr.  Chawoitb  saidtovou.  Do  you 
think  I  have  been  abort  In  what  I  aaid  to  lord 
Byron  ?  do  not  yon  apprehend,  that  that  ra« 
fened  to  the  words  that  Mr*  Cbawortb  bad  said 
in  the  room  ?— *I  believe  it  did. 
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Did  Mr.  Cbawortb  leave  his  sword  iu  the 
room  as  welt  as  bis  bat  ? — I  do  not  believe  he 
did  }  1  think  he  never  took  bis  sword  ofF. 

Lord  Mansfield,  Whether  lord  Byron  took 
kis  bat  with  bim  when  he  went  out  f — Dontton, 
I  do  not  know  at  all. 

Earl  Talbot.  TVbeD  yoo  reproved  Mr.  Gha- 
worth  for  having  gone  too  far  in  what  he  had 
said  to  lord  Byron,  by  saying,  I  think  he  said 
rather  more  than  was  necessary  on  so  trifling 
an  occasion,  did  not  yon  think  the  words  he  bad 
said  were  of  force  encash  to  a  man  of  strict 
lionour,  and  nice  sepsibiKty,  to  require  an  ex- 
planation ?'-^Dofii((m.  I  aid  at  first;  hot  as 
ihey  were  spoke  without  much  heat  or  pas- 
sion, and  no  apparent  notice  taken  either  by 
lord  Byron,  or  the  rest  of  the  company,  1 
thought  they  might  admit  of  a  different  cob- 
struclion. 

liOrd  Catheart.  Did  any  thing  pass  between 
yon-  Ifirlher  than  what  you  have  acquainted 
the  lords  with  ? — Danstan,  Nothing  more. 

Lord  Viscount  We^mmith.  Did  Mr.  Gha- 
worth  say  any  thing  that  led  you  to  imagine 
that  lord  Bvron  would  take  notice  of  it? — 
Donston.  Nothing  more  than  bis  asking  Bie 
that  question. 

£art  Poulet.  Do  you  apprehend  that  at  Ibe 
lime  those  words  were  spoke  about  sir  Gbarles 
Medley's  manors,  they  were  said  fai  a  manner 
jreflecting  upon  sir  Gbarles  Sedley,  or  Mr. 
Ghawortb  ? — Donsian.  No,  I  do  not :  it  seem- 
ed to  me  to  be  rather  questioning  the  bounds  of 
their  manors,  as  1  understood  it. 

Mr.  ComwalL  My  lords,  we  desire  Mr.  Mo- 
lyneux  may  be  sworn. 

FraneU  Mofyneuxy  esq.  sworn. 

Mr.  Cornwall.  Mr.  Molyneux  will  mform 
your  lordships  if  he  dined  at  the  8tar  and 
Garter  on  the  26th  of  January  last. 

Lord  Mamfield.  I  should  thiok  it 
sary  to  ask  this  question,  of  every  witness, 

Examined  by  Mr.  ComwalL 

Were  you  in  company  with  lord  Byron  and 
Mr.  Gbawerth  on  the  26th  of  January  last?-— 
1  was. 

Do  yon  recollect  ray  discourse  vpon  the 
fnbiect  of  game  ?— I  do. 
•  Were  lord  Byron  and  Mr.  Ghawortb  engaged 
in  that  discourse?— They  were. 
'  At  what  time  of  the  day  might  that  dkh 
codrse  begin?— About  seven  of  the  clock,  I 
think. 

Wal  there  any  difference  of  opidioa  betwieen 
lord  Byron  and  Mr.  Ghawortb  upon  that  sub* 
ject?— There  was. 

Please  to  tell  their  lordships  how  that  was 
expressed.— Mr.  Ghawortb  said,  he  had  al- 
ways been  strict  in  preserving  bis  game,  and 
that  that  was  the  best  method  ef  preserving 
them:  lord  Byron  said,  he  had  never  been 
strict,  and  that  he  had  more  game  about  New- 
■tead  than  any  body  else. 

Was  any  bet  proposed  by  any  of  the  eem- 
pany?— There 
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By  whom  ? — By  kMtl  Byroo, 

What  were  the  terms  of  the  bet  f— He  oH 
fered  to  lay  100/.  that  he  had  more  game  about 
Newstead  than  air  Charles  Sedley  or  Mr.  Gha- 
wortb. 

Did  Mr.  Ghaworth  take  the  bet  ?— Mr.  Gha- 
worth  said,  if  be  would  call  for  pen,  ink,  and 
paper,  be  would  lay  him  the  wager. 

Was  nothing  more  said  upon  that  snbiect  f 
—Lord  Byroo  said,  he  should  be  glad  te  luMir 
where  sir  Gbarles  Sedley's  manor  was. 

What  answer  was  made  to  that  question  ? — 
Mr.  Ghawortb  said,  Nuttall ;  but  if  j^our  lord- 
ship should  have  any  thine  to  say  to  sir  Ghaiki 
Sedley,  lie  lives  at  one  Afir.  Gooper*s  in  Deso^ 
street. 

W^s  any  thing  further  said  by  ray  pemn* 
Or  was  that  the  whole? — Lord  Byron  aakcd 
again  where  sir  Gbarles  Sedley's  manor  laid. 

And  what  answer  was  given  to  lord  Bjre»f 


—Mr.  Ghawortb  said,  he  nad  already  i 
lord  Byron  where  air  Gbarles  Sedlej  lived; 
and  his  lordship  knew  where  he  lived,  if  fane  bad 
ray  tbinff  to  say  to  him. 

Was  Uiere  rav  more  eoovcnatiaii  ? — HU 
mm%  updn  that  subject. 

How  long  did  lordHByroo  contiaoe  in  eom- 
pray  affler  this  conversation  ceased  ? — I  bdieve 
be  centinned  in  company  about  an  boar. 

Did  be  join  in  any  part  of  that  time  in  any 
future  conversation  ?— He  conversed  with  use. 

Were  you  near  bim  ?— I  sat  next  to  bim. 

On  what  subject  did .  lord  Byron  coovcbm 
with  you  ?— About  the  duke  of  York's  bouse. 

Upon  ray  other  subject  ?— Upon  no  other. 
•   Did  be  appear  to  be  in  good  humour?— ( 
thought  he  did  ;  1  did  not  see  any  thing  to  the 
contrary. 

Do  vou  recollect  at  what  time  Mr.  Gbawerth 
quitted  the  room? — I  thiok  it  waa  about  eight 
of  the  clock. 

Did  anv  body  go  out  with  Mr.  Ghawortb^ 
md  who?— Mr.  Donston,  I  think,  went  out 
witk  him.  I  do  not  know  whether  be  went  out 
with  him,  or  followed  bim. 

Do  you  recollect  lord  Byron's  quitting  tbd 
room  ? — I  do. 

At  what  tkne? — About  seven  or  eight  m>» 
Mrtes  after  Mr.  Ghawurth. 

Where  did  you  next  see  Mr.  Ghaworth  ?-« 
In  a  room  up  one  pair  of  stairs. 

How  soon  after  lord  Byron  quitted  the  room  ? 
—I  cannot  justly  say  ;  but  I  think  it  aught  be 
about  five  or  six  minutes. 

In  what  condition  did  yon  find  Mr.  Gha- 
wortb ? — He  was  sitting  in  a  great  chair,  and 
lord  Byron  standmg  by  him. 

Did  you  hear  Mr.  Ghawortb  declare  ray 
thing,  and  what?— Mr.  Ghawortb  said, be  had 
very  few  hours  to  live  ;  that  lord  Byron  bad 
shortened  his  sword  and  stabbed  him  into  the 
belly ;  that  be  should  be  glad  te  say  some- 
thing to  a  particular  friend  before  he  died  ;  1 
U\\  the  room  soon  afterwards. 

Did  you  hear  Mr.  Ghaworth  declare  any 
thing,  rad  what,  after  that?— 1  heard  him  say 
agaitti  that  he  had  but  a  very  lew  howi  to  live. 
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Did  voo  bear  Mr.  Chaworth  declare  any 
thing  eue  at  that  time  P— I  did  not. 

Mr.  Comval/.  B|j  lords,  we  hate  done  with 
this  witneai. 

X.  H,  8.  Lord  Byrou,  will  your  lordahip 
ask  any  qaestions  of  this  witness  ? 

Lord  JByron.  Was  not  the  ooorersation  be- 
tween you  and  me  ? ery  short  P — Moljfneux,  It 
was  not  of  long  duration. 

Lord  Bynm,  My  lords,  I  sbaH  ask  this  wil* 
ness  no  more  qoestions. 

Barl  of  Marten.  I  understood  that  lord 
Byron  said,  he  had  more  game  open  his  manor 
ShiaB  any  body,  and  that  he  would  lay  one 
hundred  pounds  of  that ;  was  that  what  yon 
said  P — Mofyneux.  It  was. 

Att.  Gen.  I  understand  Mr.  Hawkins  and 
Mr.  Adair,  the  two  surgeons  that  are  attending 
here,  in  all  probability  may  be  wanted,  and 
therefore,  if  your  lordships  please,  we  will  call 
ibem. 

Im  H.  S.  Yes,  certainly  the  surgeons  may 
ke  called,  as  they  may  be  wanted  elsewhere. 

Lmrds.  Ay,  ay. 

Ccfar  Hawkintt  esq.  sworn. 
Examined  by  Mr.  Attorney  General. 

Mr.  Hawkins,  were  yon  sent  for  to  Mr.^ 
Chaworth,  on  the  36th  of  January  lastP — I 
was.  ^ 

Did  you  go  to  himPr-I  did  immediately 
fmon  receiving  the  message. 

What  time  of  the  night  might  that  be  P— A 
Kttle  after  eight,  as  near  aa  i  can  recollect 

In  what  condition  did  you  find  Mr.  Cha- 
worth P — I  found  him  sitting  by  the  fire-side, 
io  the  back-room,  tip  one  pair  of  stairs,  with 
the  lower  part  of  his  waistcoat  open,  his  shirt 
bloody,  and  bis  hand  holding  his  belly. 

Had  you  any  conversation  with  him  there, 
bow  that  misfortune  had  befallen  himP — He 
■aid  to  me,  that  he  believed  he  had  received  a 
mortal  wound  ;  that  he  felt  within  himself  a 
peculiar  kind  of  faintness  and  sinking ;  and 
that  he  had  a  sensation  of  stretching  and 
swelling  of  his  belly,  that  made  him  belie?e  he 
bled  internally. 

Did  he  say  any  thing  more  how  this  unfor- 
tunate affair  bappened  ?— After  I  had  made  my 
proper  enquiries  and  examination,  he  pnessed 
me  earnestly  to  tell  him  what  his  real  situation 
was,  and,  as  he  expressed  it,  not  to  flatter  turn, 
but  to  inform  him  truly,  if  J  thought  him  in 
any  immediate  danger,  for  if  he  was,  that  he 
bad  private  affairs  which  he  wished  extremely 
to  settle.  I  told  him,  I  was  afraid  his  wound 
was  dangerous.  He  then  desined  that  Mr. 
Levinz  inight  be  immediately  sent  for  to  him, 
and  desiring  the  other  gentlemen,  who  were  in 
the  room,  to  step  out  for  a  few  minutes,  be 
gaire  me  some  directions  relative  to  his  private 
affairs,  which  he  desired  1  would  mention  to 
Mr.  Levinz,  in  case  he  died  before  Mr.  Levinz 
conM  be  brought  to  him.  This  conversation 
Mig.mNi  Jl|hi«kbefoT^  the  other  genUemen 
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returned  into  tiie  room,  f  asked  him  in  what 
position  hb  body  was  when  he  received  the 
wound  P  To  which  qnestion,  as  I  apprehend, 
to  make  his  answer  more  explicit,  be  gave 
me  the  foltowing  detail:  that  lord  Byron 
and  be  came  into  that  room  together,  lord 
Byron  leading  the  way,  and  walking  on 
towards  the  nirther  end  of  the  room,  said 
something  very  rough  to  him;  upon  whiob 
be  said.  Then,  my  lord,  it  is  right  I  should 
Asten  the  door  (I  am  not  sure  whether  he 
said  ftsten  the  door,  or  bolt  the  door) ;  that 
he  turned  to  the  door,  and  did  fasten  it ;  that 
as  he  turned  round  acain  towards  lord  Byron, 
besaw  his  lordship  wiUi  his  sword  ettherdrawn, 
or  nearly  drawn,  upon  which  he  immedtati^y 
drew  his  own,  and  at  the  same  time  that  ha 
presented  the  point  of  his  sword  to  his  h>rdship, 
that  he  made  a  thrust  at  him,  which  ha 
thought  had  hit  him,  and  dangerously  wounded 
or  killed  him ;  that  immediately  afterwards  ha 
perceived  bis  lordship  shortening  his  arm  to 
make  a  thrust  at  him,  which  he  thoai^t  ta 
have  parried  with  bis  left  hand,  with  which  ha 
endeavoured  to  catch  the  point  of  the  sword  ; 
and  he  looked  at  his  hand  onee  or  twice, 
thinking  that  he  had  either  scratched  or  abound- 
ed bis  band  in  the  attempt ;  that  he'  perceived 
the  sword  enter  his  body,  and  imagined  it  had 
gone  in  deep,  for  that  he  had  felt  a  pain  quite 
through  to  his  back ;  that  immediately  after 
he  laid  bold  of  the  gripe  of  lord  Byron's  sword, 
and  struggling  wim  him  for  it,  and  being  the 
stronger  man,  he  disarmed  his  lordship,  saying 
to  him,  he  hoped  he  was  not  dangerously 
wounded ;  that  lord  Byron  replied  some- 
thing 4o  the  same  purpose  to  him  ;  and, 
I  think,  added,  that  lord  Byron  aaid.  That 
he  hoped  now  he  would  allow  or  acknow* 
ledge  (it  was  either  allow  or  acknowledge,  i 
am  not  sure  which  of  the  two  words)  that 
he  (bis  lordship)  was  as  brave  a  man  as  anjr 
other  in  the  kingdom^  and  some  consi- 
derable time  passed  afterwards  at  the  tkyern, 
before  Mr.  Chaworth  was  carried  to  his  own 
boose,  partly  on  account  of  Mr.  Chaworlb's 
l^og  or  opimon,  that  he  still  felt  himself  bleed- 
ing inwardly;  and  as  be  wished  extremely  to 
see  Mr.  Levinz,  he  desired  to  avoid  movmg, 
for  fear  the  bleeding  should  be  increased  by  it, 
and  «o  accelerate  his  deaths  A  part  of  the 
time  was  likewise  taken  up  in  our  endeavour* 
iog  to  get  proper  conveniencies  for  his  removals 
Durinf^  this  time  he  recollected  some  ather 
little  circumstances  relative  to  bis  private  a£» 
fairs,  on  which  account  he  desired  the  gentle- 
men, who  were  then  in  the  room,  to  retire 
again.  When  he  had  mentioned  what  he  had 
to  say  upon  that  subject,  be  repeated  to  ma 
again  with  great  earnestness,  what  1  bad  heard 
him  declare  beibrv^  two  or  three  times  in  dif* 
ferent  expressions,  equally  strong,  that  pained 
and  distnssed  as  he  then  was,  and  in  immed'iate 
danger  of  death,  he  had  rather  be  in  bis  pre- 
sent'aituation,  than  live  under  the  misfortune 
of  having  killed  another  perfon*  This  strong 
expressiog  of  jbnmaiiity  )M  me  to  aak  himi  if 
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Trui  ^Lord  Btfron, 


im 


there  bad  been  aoy  serious  caaie  of  offhiee  be- 
tween Ihem,  iDeaniDK  betwceo  lord  Byroo  ami 
himself,  that  shouM  bave  occatioiied  tbe 
qoarrel  ?  He  paused  for  a  moment  or  two,  aa 
0ne  feoollecting  himself,  and  then  answered, 
No,  nolbiiw  that  might  not  have  been  «• 
plained  Imdmadaup;  I  think  hit  expression 
Ivas,  easily  made  pp.  AfWr  a  little  time  more 
he  grew  strong,  and  he  was  removed  to  bis 
own  honse,  without  any  great  uneasiness  or 
difficulty .  I  bad  desired  the  assistanoe  of  ano- 
ther surgeon ;  and  then  Mr.  Adair,  and  soon 
after  JDr.  Addington,  his  physician,  met  me. 
We  all  joined  iq  our  best  endeavours  to  giva 
bim  some  relief,  bnt  without  any  hopes  of 
doing  him  good,  and  the  next  morning  about 
niAe  o'clocjc '  he  expired.  On  the  Monday 
evening,  by  the  coroner's  dhections,  we  exa- 
■uned  the  dead  body :  tbe  sw^ird  had  entered 
About  an  inch  on  the  left  side  of  tbe  navel,  and 
passing  oliliqueI;jr  upwards,  bad  made  its  exit 
abont  five  or  sue  incnea  higher,  on  tbe  left  side 
nf  the  back :  in  its  passage,  tbe  sword  went 
through  one  of  the  small  intestines,  and  had 
made  a  very  large  opening  at  the  back  part  of 
the  bottom  of  the  stomach  ;  so  that  all  tbe  con- 
tents of  tbe'Moraach,  a  part  from  the  intestine, 
and  a  quantity  of  blood,  were  mixed  together  in 
the  cavity  of  the  belly.  Tbe  sword  had  like- 
wise passed  through  the  lower  part  of  tbe 
diaphragm,  and  there  was  a  small  quantity  of 
blood  in  the  cavity  of  the  left  breast,  l^ou 
the  whole,  there  was  not  the  least  doubt  but 
that  the  wound  we  examined  was  the  imme- 
diate cause  of  Mr.  Chaworth's  death. 

Att,  Qen^  My  lords,  we  have  done  with 
this  witness.  • 

X.  H,  S,  My  lord  Byron,  wmild  your  lord* 
•hip  chuse  to  a<)k  this  witness  any  questions  P 

Lord  BjfTon^  No,  my  lords. 

SoL  Gen.  The  next  witness,  if  your  lord- 
■bips  please,  is  Mr.  Adair,  tbe  other  surgeon. 

IRjobert  Adair^  esq.  sworn. 
Bxamined  by  }Ax.  Solicitor  General. 

Do  you  remember  being  sent  for  to  Mr. 
Cha^orth  on  tbe  96th  of  January  last? — 
I  was. 

At  what  tidne  were  you  sent  for  f — ^About 
nine  o'clock. 

In  what  condition  did  you  find  Mr.  Cha- 
worth  f — 1  found  bim  with  a  wound  upon  tbe 
left  side  of  bis  belly,  near  the  navel,  which 
passed  upwards,  and  went  throu|;h  between 
five  and  six  inches  higher  than  at  its  entrance. 

Did  Mr.  Ghaworth  say  any  thing  upon  the 
aubject  of  tbe  wound  P^— mthing  to  me. 

l)ov  in  your  bearing? — Nor  In  my  hearing. 

Were  y  op  present  when  the  body  waa  open^ 
•-I  was  present. 

Do  you  think  this  woond  occaswned  his 
dea^h  P— Most  certainly. 

X.  H,  S.  My  lord  Byron,  does  your  lord- 
i|iip  chuse  to  ask  this  wittiess  any  questions? 

Lord  Byron.  No,  my  lords. 

Serjeant  Glvnn.  If  yonr  lordships  pleaae^  we 
iriU  now  call  Jphn  Sherwin,  esq. 


John  Sherwinf  esq.  Strom. 


Examucd  by  Mr.  Segeant  Glj/nn, 

Were  yon  at  tbe  Star  and  Garter,  it  the 
NoiiEBgbamahire  dub,  an  the  Wh  of  Isnaiiy 
last  ?_!  was. 

Do  you  remember  whether  krd  Bymnand 
Mr.  Ghaworth  were  thereP-^Thay  were. 

Do  you  remember  any  convcrsatioo  aboal 
game  P— There  had  been  some  conveMste^ 
Uie  company  in  general  about  game. 

Do  you  renaember  what  part  kNd  Byna, 
and  what  part  Mr.  Ghaworth,  took  ia  tbatcoa* 
versation  P^Lord  Byron  spoke  npoa  dHt  sab- 
ject. 

What  did  lord  Byron  say  P-^He  thansbl 
that  being  too  severe  hurt  the  game,  and  tuft 
they  were  preserved  more  by  tbe  other  methodg 

Did  Mr.  Ghaworth  express  himself  of  a  dif* 
ferent  opinion  P-^Mr.  Ghaworth  did. 

What  did  Mr.  Ghaworth  ^y  P— He  said,  ao- 
thing  could  be  so  clear  as  that  the  naacbert 
were  idle  fellows,  and  did  a  great  deal  of  tail- 
chief  in  the  country. 

Did  Mr.  Ghaworth  say  any  thing  aboBtgamo 
in  his  own  nanoia  P^<«After  thia  eaoveraatioB, 
lord  Byron  offered  a  bet  of  100/.  that  be  bad 
more  game  upon  an  acre  on  his  manor  tbaa 
Mr.  Ghaworth  had. 

Did  Mr.  Ghaworth  acoapt  the  batP-Mn 
Ghaworth  said  he  would. 

What  did  he  aay  upon  tbatP-*He  otfi^  ta 
Uke  the  bet,  and  I  believe  deaired  that  paa) 
ink,  and  paper  might  be  aent  for. 

Was  there  any  bet  laidP— laatd,  it  vast 
bet  that  could  never  b^  determined.  ~ 

Waa  any  thmg  aaid  about  air  GhariesBad- 
ley'a  manor  P«— After  thiatberaaraaaa^ 
about  their  manors. 

Repeat  what  passed  upon  diat 
Nuttell  manor  was  mentioned,  and  anolberar 
two  that  I  do  notrememher. 

By  whom  ims  Nuttall  mentieMedP— I  la- 
member  ito  being  mentioned  by  Mr.  GbatMhl 
be  said,  your  lordship  haa  nothing  to  da  tbere^ 
it  is  air  Gharlea  Sedley'a  manory  it  wasbaugbt 
oat  of  my  ftiroily. 

Was  there  any  thing  naone  aaid  npsn  diii 
subject  P-^Tbere  ifas  mora  coovciaation,  wbich 
I  do  not  remember. 

How  long  did  tbe  eonveraationoealinnenim 
tbissulJectP— It  might  eontin«ea  qoamraf 
an  hour,  or  twenty  minutes. 

Did  the  company  then  ent«r  upon  any  stkr 
subject  of  conrersalion  P— Duri^  thediwuti 
between  lord  Bvi^n  and  Mt.  Ghaworth,  1 1^ 
teember  Mr.  Chaworth's  say>ioff.  As  Is  » 
Gharlea  Sedley,  my  k»rd,  he  win  gif«  iw  aa 
answer;  as  to  myadf,  yoov  lonfib^  Wvi 
where  I  Kve, 

Did  lord  Byron  lak^  any  part  hi  thefttoe 
conveftation  of  the  company  P-^Not  that  Ire* 
member;  in  general,  I  Miev^,  he  talked  witb 
Mr.  Molyneux,  who  aat  nelt  htm. 

Did  he  appear  to  be  in  good  hmnour  or  votP 
^I  did  nMobaan^timiM  M,irttherM»iT 
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or  th€  thT  *.  Ifcw  wm  BO  fmihwr  uwif <i  ■ii?oa 
between  lord  Bynm  UMi  Mr.  Cbeworth. 

When  did  Mr.  Chaworth  leave  the  room  ?— 
II  might  be  twenty  mmntea  alter  Mr.  Cha- 
worth had  eaidy  Vou  know  whera  I  tiv#»  my 
Jord. 

Did  Mr.  Chaworth  90  oat  alone,  or  did  wy 
pteaon  go  with  kirn  f^Be  aaked  Mr.  Dooaton, 
who  sat  next  him,  to  go  out  with  him,  hm 
wanted  to  afwak  to  him. 

Did  Mr.  Dooston  retnm  again  to  the  com* 
pnny,  and  how  aoon  ?— Hn  oame  into  tho  room 
agam  very  aeon,  alaaost  in  two  annmea. 

Did  yon  obaerve  when  lord  Byron  leH  tho 
room  f— 1  remember  hia  getting  np  onl  of  hia 

BefofBor  afar  the  retnm  of  Mr.  PoMrton  P«^ 
I  think  it  wnaheforo. 

Whera  did  yon  see  Mr.  Chawertb  again  that 
evening?— Soon  after  Mr.  Dooston- came  into 
tke  roevi  agahi,  a  drawer,  or  somebody  came 
eaid,  there  had  been  a  qnaitel ;  the 
npany  dbovtf  stairs  wentdewn  staira  into  that 
m  woere  Mr.  Chaworth  was ;  I  went  with 
them. 

In  what  oondition  did  yon  find  Mr.  Cha- 
worth f— 'Me  was  sitting  in  a  chair,  holding  bis 
belly  with  hia  right  hand,  his  waislooat  was 
open,  and  hia  ahirt  bloody. 

Had  yon  any  conversatioo  with  Mr.  Cha- 
worth f  — I  do  not  remember  I  had. 

Did  yon  hear  any  convermtioo  between  Mr. 
Chaworth  and  au^jr  other  of  the  oompany  P— 


10,  and 


IV  asked  him  how  he  did?  He  said,  be 
bad  not  nve  minutes,  or  fire  boors,  to  lire,  I 
ftirget  which.  Mr.  Hawkins  came  in,  who 
bad  been  sent  for ;  and  in  a  little  time,  the 
oompany  left  Mr.  Hawkins  and  Mr.  Chaworth 
together,  «nd  went  op  atairs,  where  they  had 
dined. 

Did  you  hear  any  dedarationa  firom  Mr.. 
Chaworth,  respecting  the  accident  that  had 
bnppeeed  to  him  f-*-I  did  not. 

X.  H.  S.  Would  lord  Byron  ask  Ihe  witnem 
any  qoeaiions  P 

Lord  ByroH.  How  .was  Mr.  Chaworth  em- 
ployed duriog  the  twenty  minutes  that  he  was 
tn  the  room,  after  the  conversation  that  passed  P 
«— 5Aerwtfi.  I  do  not  remember  in  partteular, 
bat  I  raiagine  he  waa  talking  to^the  gentlemen 
on  his  right  band,  or  on  his  left. 

Waa  he  not  employed  in  nettling  the  reckon- 
in^P-*]  believe  lie  was. 

Did  jrou  observe  any  thing  partienlar  in  hb 
manner  at  the  time  P— 1  cannot  say  I  didi 

X.  H.  S,  The  witnem  may  withdraw, 

Mr.  Sttme.  If  your  lordships  please,  the 
next  witness  wo  will  call  la  Thomas  Wil- 
lotighby,  esq. 

The  Hon.  Thauuu  Fi/&Nig%«wom. 

Bzamtned  by  Mr.  SioM. 

Were  jfon  at  the  Star  and  tSarter  on  the 
fweoty-sijcth  of  January  hwtf  ^I  was. 

Were  yon  there  between  fourotfock  and 
eercn  in  the  aAarnognf^I  iUoad  tbwf  tlHtlt 
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'» and  waa  them  ataovnaift  the  aAar* 

Do  yon  reeaember  any  dispnta  between  lord 
Byron  and  Mr.  Chaworth  eoncemtng  the  uro* 
of  game  P— They  were  of  r^ 


opinions  about  their  preserving  of  game. 

What  passed  between  lord  Byron  and  Mr: 
Chaworth  upon  that  snl^  P-*Mr.  Chaworth>i 
argument  waa,  that  them  was  no  such  thiiy  an 
hiding  game,  unfeas  gentlemen  were  seven 
with  the  poachers. 

Did  lord  Byron  differ  with  Mr.  Chawofti 
upon  that  bead  P— He  did. 

Did  any  words  of  anger  pam  between  thcmP 
—I  did  not  perceive  any. 

Do  you  remember  any  in^iiy 
lofsirCbai* 


ning  the  manora  of  sir  Cbaries  Sedtey  ?— « 
NuttalT,  a  manor  of  air  Charlea  Badley'a,  waa 
mentioDed. 

By  whom? — I  do  not  know  whether  k  wan 
mentioned  by  lord  Byron  first,  or  Mr.  Cha- 
worth ;  but  Mr.  Chaworth  said,  Nnttali  bo* 
longed  to  air  CharleaSedley  $  be  know  it,  for  il 
was  bought  of  his  family. 
'.  Did  any  thing  more  pass,  and  what,  about 
tbat?-^No,  not  that  I  recollect. 

Do  yon  remember  any  bet  on  either  sideP-^ 
Lord  Byron  offered  to  bet  Mr.  Chawertb  HfOk 
that  he  had  more  game  upon  hia  maaor,  or 
manors,  than  Mr.  Chaworth  had. 

What  foltowed  upon  that  offer  P-*4Ir.  Sbar* 
win  said,  it  would  be  very  difficult  to  decide 
that  bet. 

Do  you  know  if  any  bet  waa  made  P-^I  do  not. 

Were  there  any  words  passed  afterwarda 
between  lord  Byron  and  Mr.  Chaworth,  re- 
speeting  sir  Charles  Sedley,  his  manor,  or  hia 
estate  P^Not  that  I  heard. 

Do  you  remember  Mr.  Chaworth  aftwwarda 
going  out  of  the  room  P-<»I  do. 

At  what  distance  of  time  might  that  be  from 
the  finishing  the-cooveraation  P— Perhaps  thren 
quartera  of  an  hour,  or  thereabouls,  1  cannot  aaj 
exaetly. 

Did  lord  Byron,  during  that  three  quartern 
of  an  hour,  Jisconrse  with  Mr.  Chaworth,  or 
any  other  gentleman  of  the  company  ?— I  did 
not  hear  him. 

Do  you  recollect,  when  Mr.  Chaworth  went 
not  ofjhe  room,  if  any  body  went  with  him  or 
followed  him  P— Mr.  Donstoo  went  ont  at  the 
same  time. 

Did  Mr.  Chaworth,  when  he  went  ont  of  tho 
room,  take  his  bat  with  him  or  not  P— I  did  not 
take  notice  of  that. 

flow  lon^  waa  Mr.  Chaworth  ont  of  thn 
raom,  and  did  he  return  again  P— Ho  never  m« 
turned  •again. 

Did  Mr.  Donaton  retnm  again  P-*-Ho  dtd« 

In  what  space  of  timeP-*ln  a  very  aborl 
time. 

Can  yon  form  any  judgment  of  tho  tioMp-* 
I  cannot  speak  exactly,  perhaps  five  minntea. 

Where  was  lord  Byron  when  Mr.  Donaton 
oame  into  tho  room  r^-He  waa  got  op,  and 
gone  inwards  tho  door,  or  out  of  the  finory  1  tki 
not  know  which. 
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Did  lord  Byron  Uke  his  b«t?-^l  do  boI 
know. 

How  km^  migfat  lord  Byron  be  gone  out  of 
tbo  room  before  yoa  beard  any  tbing  more  re- 
latiYo  to  lord  Byron  or  Mr.  Cbawoitb  ?— A 
▼ery  few  minntes. 

Who  mentioned  any  thing  to  you  ooooeming 
lord  Byron  and  Mr.  Cbaworib  7— Tbo  waiter 
eamo  up  and  told  us  what  had  happened. 

Did  yon  go  to  the  place,  and  see  lord  Byron 
and  Mr.  Chaworth,  or  either  of  them  there  ?-« 
Idid. 

Did  yon  see  Mr.  Chaworth  ?— 1  did. 

In  what  condition  and  situation  was  Mr. 
Chaworth?— He  was.sitlittg in  achairy  with 
his  hand  on  bis  bellyy  and.  bis  shirt  was  bloody. 
•  Did  Mr.  Chaworth  say  any  thing  how/  he 
came  hy  that  wound  ? — He  did  not ;  only  he 
iaid  be  was  a  dying  man,  and  that  bird  Byron 
had  run  him  through. 

Did  be  say  any  thing  more  that  vou  recol- 
lect ?— He  said  several  times  over  that  he  was 
n  dying  man,  and  bad  but  a  few  minntes  to 
live. 

Mr.  Stame.  My  kNrds,  we  have  done  with 
this  witness. 

L.  H.  S,  Lord  Byron,  would  yon  ask  this 
witness  any  questions  P 

Lord  Byron,  Were  not  you  conversing  with 
Mr.  Hewett,  durioir  the  latter  part  of  the  con* 
▼ersation  between  Mr.  Chaworth  and  me,  so 
•0  you  might  not  bear  it  ?^WUioughby.  The 
Ustword  f  heard,  was,  that  Nuttall  belonged 
to  air  Charles  Sedley,  that  it  wss  bought  of 
his  family,  and  he  knew  it. 

Were  not  you  conversing  with  Mr.  Hewett 
.  10  as  to  prevent  you  from  bearing  any  more  f 
—That  was  the  fast  I  beard. 

L.  jff.  8.  Has  lord  Byron  any  thing  more 
to  ask  this  witness  f — Lord  Byrw»  No,  my 

X.  H.  S,  The  witness  may  withdraw. 
Mr.  ComwalL   If  your  lordships  please,  the 
next  witness  we  shall  call  is  John  Edwards. 

John  Edwardi  sworn. 
Examined  by  Mr.  Cornwall, 

Were  not  you  a  waiter  at  the  Star  an^arter, 
0n  the  S6tb  of  January  lastP— 1  was. 

Did  yon  attend  the  gentlemen  of  the  Not- 
tinghamshire club,*  who  met  there  that  day, 
hetween  eight  and  nme  in  the  evening?—!  did. 

What  was  the  purpose  of  your  attendance 
between  eight  and  nineP^To  answer  the  bell, 
and  to  carry  any  thing  into  the  room. 

What  commands  had  the  company  kid 
upon  yon  at  that  time  ?— To  bring  up  a  bottle 
of  claret  ^ 

Did  you  go  down  ?•— 1  did,  to  the  bar,  but 
pot  into  the  cellar. 

What  did  you  do  then?— I  called  to  my 
master  to  get  some  wine,  who,  when  I  called 
bim  first,  I  thought  he  wss  in  the  kitchen,  and 
I  called  him  twice  or  thrice,  and  then  I  found 
him  in  the  larder.  I  told  him  the  gentlemen 
waited  a  single  bottle  of  otoret  »t  the  Notting- 
bamabire  dub, 
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Whilst  you  were  standiag  at  fbe*bsr  wiiiw 
for  the  bottle  of  claret,,  did  yon  besr  tbe  bdl 
riiNrP— Ididnot. 

Did  you  bear  any  body  csll?— I  hmi 
somebody  call  Waiter,  up  stun. 

Did  yon  know  the  Toioe  P— I  did  not 

Did  you  obey  ?— I  did  not  the  tbsl  tine^  1 
thought  to  have  taken  the  wine  op  stsin  w/k 
me. 

Was  it  repeated  P — It  was  once  or  tvioe. 

Did  you  go  up  P — I  did. 

Whom  did  you  meet  P— When  I  csme  spthi 
first  pair  d  stairs,  I  saw  hNnd  Bynm  tsd  Mr. 
Chaworth  oominff  down,  or  rmsi  ini% 
upon  the  stairs  ior  somebody  to  eome  ip. 
Lord  Byron  asked  me,  if  either  of  these  r«NM 
were  eospty  (there  being  two  room  io  bs 
view  ?)  1  answered  in  the  affirmstife,  nd 
said.  This;  being  the  door  which  wsseiik 
right*hand. 

What  then  did  you  doP— I  bad  a  euidle  h 
my  right-  band ;  1  opened  a  green  bsise  dior, 
with  a  brass  lode,  with  my  left-baai  and 
shewed  kird  Byron  and  Mr.  Chawsitb  istotke 
room ;  1  set  the  candle  upon  the  table  is  tke 
room ;  I  quitted  the  room,  and  pulled  tbe  naa 
dour  after  me;  tbe  outer  door  shuts  with  i 
pully.  1  went  down  stairs  immediildv  ftr 
tbe  bottle  of  wine,  which  I  bad  dewd  oy 
msster  to  get ;  I  met  brm  by  tbe  bar ortbe 
cellar  door  (which  are  together)  with  tbe  win 
in  bis  hand.  1  took  it  from  bim,  and  went  op 
stdrs  to  the  Nottiogbamabire  dob,  up  two  mt 
of  stairs.  I  drew  the  cork,  and  beard  tbeM 
ring  into  tbe  room  into  which  1  bad  diewd 
lord  Byron  and  Mr.  Chaworth,  twice,  wbiltf  I 
was  decantinff  the  wine.  When  1  bed  dccut^ 
ed  tbe  wine,  I  came  down  stairs,  and  food  1 
was  too  late  to  answer  tbe  bell,  ss  it  conM 
for  a  waiter  that  shews  the  room.  1  bm 
s6mebod  V  bad  been  in.  When  1  csn>e  to  the 
ground  floor,  the  first  person  1  spoke  to  (letk 
best  of  my  knowledge)  was  my  msster.  Hi 
dapped  his  hands  together,  and  said,  Mr.  Cb- 
worth  is  wounded,  or  lord  Byron  bss  woiuMet 
Mr.  Chaworth ;  the  expression  I  csaset  a- 
acdytell. 

Did  yon  go  into  the  room  ?— Not  till  wa  I 
bad  been  in  tbe  Nottinghamshire  dub-rooo, 
and  bad  informed  tbe  gentlemen  tbst  Mr. 
Chaworth  wasVonnded. 

Did  you  stay  long  ?— I  did  not  stay  losf . 

Did  you  hear  Mr.  Chaworth  lay  say  tbiofr 
— He  seemed  extremely  desiroiu  of  leeiog  twt 
or  three  friends,  particularly  Mr.  I^ns. 

What  was  tbe  si^ee  of  the  room  yw  ibewea 
lord  Byron  and  Mr.  Chaworth  into?— Ini«»* 
parts  of  tbe  room,  I  hsTO  measured  it,  it  is  six- 
teen feet  long  and  sixteen  feet  broad  iototM 
parts ;  the  chimney  is  taken  out  of  tbe  ceiflff 
of  the  room.  .    . 

What  kmd  of  a  candle  did  yon  lea? e  is  tiw 
room?— A  common  tallow  candle,  aboot  c^t 
in  tbe  pound.  . 

Was  thero  any  other  candle  in  tbe  roosi, 
-^There  was  no  other  candle  in  iktroom,  9^ 
no  other  light,  tq  my  knowledge, 
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Was  there  t  llfc  in  the  rocmi  P«^There  wm  t 
fif€  io  the  room,  bat  it  was  rather  ilowm 
Mr.  ComwalL  We  have  dene  with  this  wil- 


X.  H,  S.  Lord  Bjroo,  wonid  joor  lordship 
■ik  this  witness  any  qoestions  ? 

Lord  JByron.  Was  there  any  table  in  the 
room  ?— J.  Edwardi.  There  was  a  table  in 
the  room. 

Did  you  set  the.candle  upon  it  ?— I  did. 

How  larae  a  space  might  the  ehairs  and  fur- 
nitore  of  the  room  take  vp  from  the  length  of 
itP— I  cannot  tell,  indeed. 

In  what  part  of  the  room  did  you  leare  Mr. 
Chaworth  and  me  standing  F— Both  walked 
towards  the  fire- nf ace. 

Lord  Manifield.  I  would  ask  this  witne», 
whether  he  is  sure  that  he  shut  the  inner  door, 
on  Mr.  Chaworth  and  lord  Byron's  going  into 
the  Toom?-^.  Edwardi,  1  pulled  it  after  me, 
bat  cannot  tell  certainly  whether  it  shot  or  not. 

Lord  Man^ld.  Was  there  any  bolt  to  the 
loner  door? — J,  Edwards,  There  b,  it  is  a  brass 
lock,  and  there  is  a  little  bolt  at  the  bottom. 

Ati,  Gen.  If  your  lordships  please,  we  will 
sail  Mr.  Pynmore. 

Mr.  Jamti  Fynmore  sworn. 

Att.  Gen.  My  lords,  this  is  the  master  of  the 
tarern.  Do  you  remember  going  up  stairs  on 
the  S6th  of  January  last  into  the  room  where 
lord  Byron  and  Mr.  Chaworth  were  ? — Fyn- 
more, I  do. 

What  bduced  yon  to  go  thither  f— A  waiter 
came  and  told  me  that  two  gentlemen  were 
come  out  of  the  Nottinghamshire  club,  into 
Ibe  room  N^  7,  and  desired  to  speak  to  me.  ■ 

What  is  the  waiter's  name  ? — John  Gothorp. 

In  what  situation  did  vou  find  lord  Byron 
and  Mr.  Chaworth  ? — I  found  them  standing 
close  together;  Mr.  Chaworth  had  his  sword 
in  bit  left' hand,  and  lord  Byron  had  hii  in  his 
rirbt-  hand.  Mr.  Chaworth  said,  Here,  James, 
tike  my  sword,  for  I  am  disarmed,  or  I  hare 
disarmed  him,  I  do  not  know  which.  I  turned 
to  lord  Byron,  and  said,  Pray,  my  lord,  gire 
me  your  sword ;  on  which  lord  Byron  gave 
me  bis  sword,  and  I  took  it  and  went  £>wn 
stairs  with  it.  As  I  was  going  out  of  the  room*, 
either  one  or  both  called  after  me,  and  desired 
me  to  get  help  immediately  ;  I  went  down  the 
Mairs  with  the  two  swords,  and  laid  them  upon 
the  table,  in  a  room  at  the  bottom  of  the  stairs, 
sod  then  called  Mr.  Hawkins. 

Did  you  hear  Mr.  Chaworth  say  any  thing 
how  this  accident  had  befiillen  him  ?— No. 

Alt.  Gen.  My  lords,  we  ha?e  done  with 
this  witness. 

L.  H.S.  Lord  ByroDt  will  yon  ask  this 
witness  any  questions  f 

Examined  by  Lord  Byron. 

Did  not  you  carry  op  the  doh-book  faito  the 
vooro  where  we  dined  f— I  went  op  at  seven 
o'clock,  as  is  the  custom,  with  the  book  and  a 

hUl. 


Did  you  wait  the  settling  of  the  bill  P— I  did. 

Did  not  Mr.  Chaworth  settle  it?— Mr.  Cba* 
worth  settled  the  book  that  day. 

What  time  might  it  take  up  in  settling  it?-— 
It  was  done  In  fire  or  she  minutes. 

Did  you  make  any  oboenration  upon  Mr. 
Chaworth's  manner  of  settling  i^  or  observe 
anything  particular f—No,  I  think  not  any 
thio^  particular. 

Did  yon  observe  him  to  be  ruffled  or  con* 
fused  P— In  one  particular  only  $  the  book,  is 
madced  with  lines  ruled  in  checks,  each  gen- 
tleman's name  is  upon  a  line,  and  against  each 
name,  if  the  gentleman  he  present',  there  is  a 
0 ;  if  absent  5f .  The  only  remark  I  made  of 
any  flurry  in  Mr.  Chaworth,  was,  he  pot  5$. 
agaii^  lord  Byron's  name  instead  of  a  0 ;  upon 
which  I  said.  Sir,  my  lord  is  present ;  upoi» 
which  he  altered  it,  and  made  a  0. 

What  was  the  sise  of  the  room  where  w« 
were? — It  was  sixteen  feet  in  the  dear  both 
ways,  except  that  the  chimney  was  taken  out 
of  one  of  the  ooraers. 

What  space  might  the  chairs  take  up  from 
the  dimensions  ? — ^The  chairs  are  pretty  large, 
they  might  take  two  feet  each  chair  into  the 
room. 

Is  there  any  inner  fastening,  and  what,  to 
the  door  ? — The  door  has  a  brass  lock,  and  there 
is  a  little  catch  underneath,  as  there  usually 
are  to  these  doora. 

Is  it  not  a  bolt  P— It  is  a  little  sliding  bolt. 

When  you  wont  into  the  room,  in  what  part 
did  yon  iTnd  me  and  Mr.  Chaworth  standing  P 
— 1  saw  lord  Byron  tod  Mr.  Chaworth  stand* 
ing  shoulder  to  shoulder,' ckMe  by  the  fire. 

A  Lord.  Was  the  door  bolted  when  yon  first 
came  to  the  room  P — J^fnorr.  No,  it  was  not. 

Viscount  Folkgtone.  Did  k>rd  Byron  deliver 
up  his  sword  readilv  P — Fynmore,  When  Mr. 
Chaworth  gave  me  bis  sword,  I  toraed  to  lord 
Byron  for  bis. 

Viscount  Ib/^one.  Did  he  give  you  hii 
sword  directly  P«- J^iunore.  1  took  hold  of  it^ 
and  bis  lordship  made  no  objection. 

Viscount  FoUutone.  The  reason  I  nentkia 
this  is,  because  the  counsel,  in  opening,  said, 
that  lord  Byron  delivered  up  hb  sword  with 
reluctance.  Was  not  lord  Byron  at  this  tima 
employed  In  supporting  Mr.  Chaworth  P — 
Fwmort.  Lord  Byron's  left-hand  was  round 
Mr.  Chaworth,  as  Mr.  Chaworth*s  right-hand 
was  round  h>rd  Byron's  neck,  and  ever  hit 
shoulder. 

\mcwivx  FoOutcne.  Did  not  lord  Byron  de- 
sire yon  to  call  assistance  P — Fynmore.  I  had 
the  awoids  in  my  hand,  and  my  back  was  tor 
wards  them,  when  one  of  them  said,  (1  do  not 
know  which)  Oct  some  help  immediately. 

Sol.  Gen.  If  your  lordships  jplease,  we  will 
call  John  Gothorp,  another  of  the  waiters. 

John  Ootkorp  swore. 

'B^wnsMdhyWb.  Solicitor  Generalm 

You  are  a  ireiter  at  the  Star  and  Garter  P--* 
Yes,  my  lords. 
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Were  jm  od  <he tOth  of  Jaomry  lastf-— I 

Do  yoa  remenber  the.  bell  na^pog  in  N^  T  P 
— Iiio. 

Aboat  whM  tioM  P— About  a  qoarMr  pwt 
cig^l. 

Did  3Mm  ffo  up  into  tb«  room  P — I  did. 

Wm  tbe  door  fastenedP— It  was  not 

Wbore  did  joa  see  lord  Byron  and  Mr. 
Chawortb  P— auodin^  with  tbeir  backs  to  the 
ftre. 

How  near  the  door  P»  About  ten  feet,  aa 
jiear  as  1  can  recollect 

In  what  sitnation  did  yoo  see  lord  Byron 
and  Mr.  Gbaworth  P— They  were  both  stand- 
ing tovether ;  lord  B^roo  had  his  left-arai  round 
Mr.  C%aworth's  watst,  with  hb  sword  in  his 
ivht^aad,  with  tbe  point  to  tbe  ground ;  Mr. 
Chawortb  was  standing,  with  his  right- am 
teattmp  apon  lord  Byron's  shonlder,  with  his 
■worn  in  ais  left-band  extended  up. 

Did  Ihev  aay  any  thing  P-«-Lond  Byran  bid 
'  me  take  tots  sword  (meaning  which  1  cannot . 
aay),  and  call  ap  Pynmore  immediately. 

What  did  you  do?— I  immediately  left  the 
loom,  inthoat  taking  any  aword,  to  call  my 
master  up. 

X.  H.  S.  Lord  Byron,  will  your  lordship 
ask  this  witness  any  ^nestions? — Lord  Byran, 
Vo,  va  kwds. 

Lord  Marufield.  Was  tbe  door  open  when 
yon  came  to  it,  or  was  it  fastened  with  a  bolt  P 
^^Goikorp,  It  was  fiutened,  but  not  with  tbe 
bolt 

Serj.  Glynn.  If  your  lordships  please,  the 
ttezt  witness  we  will  call  is  Mr.  Wm.  Man. 

Mr.  William  Man  sworn. 
Examined  by  Mr.  Serj.  Glynn. 

Did  you  attend  Mr.  Chawortb,  as  an  apo- 
thecary, on  the  SOth  of  January  last?— I  did. 

Whom  did  YOU  find  in  the  jroom  with  Mr, 
Chawortb  P— His  serrant 

Was  there  anv  other  person  besides  bis  ser- 
YantP-^Not  in  the  room  where  he  was. 

Did  any  other  pefson  come  in  doring  the 
lime  yon  were  there  P— Mr.  Hawkins4nd  Mr. 
Levins  did. 

Was  there  any  converaation  between  Mr. 
Chawortb  and  Mr.  Lerinz  ooncerning  the  ac- 
cident that  had  happened  P— There  was. 

Rdate  that  oon?ersation.-*Mr.  Chawortb 
aaid  some  few  words  arose  at  dinner  concerning 
who  had  thrmost  game  upon  their  estates : 
about  two  hours  after  Mr.  Chawortb  bad  occa- 
sion to  go  down  atairs:  upon  bis  returning 
book  he  was  met  by  lord  Byron,  who  aaidV 
Chawortb,  1  want  to  speak  to  you ;  a  waiter 
Mssing  by  at  the.Mme  time,  lord  Byron  said, 
Waiter,  shew  us  a  room.  Tbey  went  into' the 
room,  and  first  Mr,  Chawortb  said,  My  lord, 
we  will  shut  tbe^loor,  or  else  some  person  will 
bear  what  we  say.    Mr.  Chawortb,  when  be 
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turned  roupd  from  shutting  (be  door,  ssw  lord 
B«ron  with  his  sword  haif-drawn,  who  ! 


Chawortb^  drawl  Mr.  Chawortb dr«ir 


said, 


I 


Chasrwih 


distely,  and  nsade  the  first  paes,  and  enlaagM 
his  sword  in  my  k>rd*s  waialcoat;  ba  then  e»> 
deavoured  la  diKara  kird  Byron,  and  my  lord 
gaTo  him  a  push  or  blow,  and  then  run  bim 
through. 

Was  this  the  whole  of  what  Mr» 
declared  at  that  time  ?«^No. 

Rdateibe  whole.— Mr.  Chawovth  aaid«  mhtm 
he  was  first  desired  to  walk  into  the  raaaD  by 
lord  Byron,  be  did  not  in  tbe  least  imagint 
tbat  be  was  going  to  be  offered  a  cbaUcMe. 

Was  that  the  whole  P— No. 

Go  on.— Some  time  after  Mr.  Cbawailk 
said,  This  will  not  in  the  least  be  aansy  lord 
Byroads  credit 

Is  that  the  whole  of  wk^  was  aaid  P— Yei^ 
my  lords. 

Serj.  Glynn.  My  kirds,  wa*  will  ask  bo  asse 
of  this  witnees. 

L,  H.  S,  My  lord  ByrsB«  wanld  ynorlsei- 
ship  ask  this  witness  any  questions  P 

Lord  Byran.    Was  any  body  [ 
Mr.  Lerinz  P — Jfon.  Mr.  Cbawortb'o  i 

Lord  Buran.  What  ia  his  name  P— Man. 
Michael  Uulluni. 

Lord  JByron.  At  what  time  was  tbia  deda- 
ralion  made  P— Jfan.  I  cannot  poaitiTely  say, 
but  I  think  it  was  between  tbe  konra  of  Iwv  and 
four. 

Lord  Byron.  Was  it  before  he  signed  bis 
will  T-^Man.  I  think  it  was,  but  I  am  noi  oar- 
taio. 

Mr.  Cornwall.   If  your  lordsblpa  ] 
will  call  Michael  Cullum. 

Michael  Cullum  was  called,  but  did  not 


Att.  Gen.  My  lords,  I  find  that  Ibis 
is  not  here.    If  your  lordships  please,  we  will 
call  Mr.  Levins. 

X.  H.  S.  How  many  more  witneasea  do  yns 
intend  to  call  T-^Att.  Gen.  We  will  only  call 
Mr.  Levinz,  and  one  more. 

Lord  Man^Uk  .From  the  opening  of  the 
proaeoutor's  case,  it  seems  to  me,  tliey  ere  very 
near  the  end  of  their  evidence,  and  there  is  no- 
thing else  left  but  the  paper ;  it  is,  now  paat 
five  o'clock,  and,  I  should  think,  it  would 
be  more  for  tbe  ease  of  tbe  prisoner  and  yonr 
lordshipsy  toaiUoum  to  the  Chamber  of  Par- 
liament 

Then  the  Lord  High  Steward  retumed  back 
to  the  chair. 

Lord  President  rf  the  Council.  My  loida,  I 
move  your  lordships  to  adjourn  to  the  Chamber 
of  Parliament.— Lorii.  Ay,  ay. 

X.  H.  S,  This  House  is  atljonmed  to  tbe 
Chamber  of  Parliament. 

The  Lords  and  others  returned  to  tbe  Chasa- 
ber  of  Parliament  in  the  same  order  they  came 
down,  except  the  Lord  High  Steward,  who 
walked  after  his  royal  hi({bnes8  the  duke  of 
of  York ;  and,  the  House  Mn^  there  reansard ; 
Resolved  to  proceed  farther  in  tlie  Trial  of 
William  lord  Byron,  in  Westminster- ball,  te- 
merrowy  at  ten  of  the  clock  in  the  noniog  i 
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and  ordered,  That'the  said  William  lord  Byron 
sboold  be  remanded  prisoner  to  his  majesty's 
Tower  of  London,  tnere  to  be  kept  in  safe 
custody  ;  and  that  be  be  biH)U|^bt  again  to  the 
bar  of  this  House  iu  Westminster- hall,  to- 
morrow, at  ten  of  the  clock  in  the  morning. 


The  SEcoNn  Day. 
Wedimday,  April  17, 1765. 

The  Lords  and  others  came  from  the  Cham- 
ber of  Parliament  in  the  same  order  as  on 
Tuesday  last,  except  the  Lord  High  Steward, 
who  walked  afler  his  royal  highness  the  duke 
of  York ;  and  the  Peers  were  there  seated, 
aod  the  Lord  Higb  l^teward  in  his  chain 

Lord  High  SUwurd.  My  lords,  the  House 
is  resumed.  Is  it  your  lordships'  pleasure  that 
the  Judges  may  be  corered  f-^Lordi.  Ay,  ay. 

Then  the  Serjeant  at  Arms  made  proclama- 
tion for  silence  as  usual ;  and  afterwards  the 
following  proclamation. 

Serjeant  at  Arms,  Oyez,  Oyez,  Oyez! 
Lieutenant  of  the  Tower,  bring  forth  your 
prisoner,  William  lord  Byron  to  the  bar,  pur- 
suant to  the  order  of  the  House  of  Lords. 

The  deputy  goremor  of  the  Tower  brought 
the  prisoner  to  the  bar,  in  the  like  form  as  be- 
fore ;  and  then  be  kneeled  down. 

L/H,  <S.  Vour  lordship  may  rise. 

The  Lord  High  Steward,  by  leave  of  the 
Lords,  went  down  to  the  table  for  the  conve- 
luenoe  of  hearing. 

X.  H,  S.  Mr.  Attorney  General,  you  will 
proceed  in  your  evidence. 

Attorney  General,  My  lords,  the  first  wit- 
^  ness  we  call  is  Mr.  Le?inz. 

William  Levinx,  esq.  sworn. 

Att,  Gen,  Mr.  Levins  is  uncle  to  the  de- 
ceased Mr.  Chaworth.  Did  you  see  Mr. 
Cbawortb  on  the  26th  of  January  last? — 
Levins.  *  1  did,  about  ten  at  night  or  there- 
abouts. 

Where  did  you  first  see  him  P — I  first  saw 
bim  at  his  own  bouse. 

That  was  after  the  misfortune  ?— It  was  after 
the  misfortune. 

Did  be  give  you  any  account  how  that  mis- 
fortune bad  happened  r-He  did. 

What  was  that  account? — As  soon  as  I  got 
into  the  house  1  went  into  his  bed-chamber,  he 
took  me  by  the  band,  and  told  me  lord  Byron 
had  given  him  a  mortal  wound;  desired  I 
would  send  for  a  lawyer  as  soon  as  possible  to 
make  a  new  will,  saj^ing  he  believed  he  should 
be  dead  before  morning  ;  upon  which  I  came 
out  into  the  outward  room.  There  were  Mr. 
Seijeant  Hawkins,  Mr.  Adair,  Mr.  Willoughby, 
and  Mr.  Hewett.  I  told  them  that  Mr.  Cha- 
worth bad  desired  me  to  send  for  a  lawyer,  but 
I  was  so  totally  deprived  of  rccolleciion,  I  could 
not  remember  where  any  one  lived;  upon 
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wbtcb  Mr.  Hawkins  told  me,  there  was  one 
Mr.  Partington,  who  lived  in  that  neighbour- 
hood, that  was  a  man  of  character,  and  that, 
if  I  pleased,  he  would  send  for  him.  Mr. 
Partington  came,  I  believe,  in  a  quarter  of  an 
hour.  As  soon  as  he  came,  1  introduced  bim 
to  Mr,  Chaworth,  aod  1  left  bim  in  the  room 
to  taCe  his  instructions.  When  the  gentlemen 
were  gone  down  stairs,  and  Mr.  Partington 
had  begun  making  the  will  in  the  next  room, 
I  went  to  Mr.  Chaworth,  and  asked  him  bow 
this  unfortunate  aflTair  had  happened  ?  He  toM 
me,  that  lord  Byron  took  him  into  a  room ; 
upon  which  Mr.  Chaworth  said.  If  we  are  to 
talk  I  had  better  shut  the  door,  or  else  they 
may  overhear  what  we  say.  Upon  his  shutting 
the  door,  the  first  thing  he  saw  when  he  turn- 
ed his  head  about,  was  lord  Byron's  sword  half 
drawn ;  upon  which  he  drew  bis  as  quick  as 
possible,  and  got  the  first  pass  at  bina ;  and 
finding  his  sword  engaged  in  something,  be 
thought  it  was  my  lord's  body,  and  therefore 
wished  to  disarm  him,  and  in  endeavouring  io 
close  in  for  that  purpose,  my  lord  shortened 
his  sword,  or  arm,  1  am  not  positive  which,  and 
gave  him  that  mortal  wound.  From  that  time 
till  the  time  the  will  was  executed,  which  was 
about  three  in  the  morning,  Mr.  Chaworth's 
head  was  so  full  of  his  private  affairs,  that  I 
cannot  sav  I  heard  bim  mention  the  unfor- 
tunate afiair,  till  after  the  will  was  executed^ 
when  I  asked  him.  Has  this  been  fair  ?  But  bs 
made  no  answer  that  I  could  bear,  but  said  he 
saw  my  lord's  sword  half  out,  and,  knowing 
his  man,  he  drew  his  sword  as  quick  as  bs 
could ;  that  he  bad  the  first  pass  at  him,  and 
then  my  lord  wounded  bim,  and  aAer  that  be 
disarmed  his  lordship,  when  my  lord  swore  be 
was  as  brave  a  man  as  any  in  England.  Hs 
said  twice  to  roe,  Good  God !  that  I  should 
be  such  a  fool  as  to  fi^bt  in  the  dark ;  for  in- 
deed there  was  very  little  ii^ht.  He  said  bf 
did  not  believe  lord  Byron  intended  fighting 
when  they  went  into  the  room  ;  but  seeing  bim 
up  by  the  door^  he  believed  be  thought  be  bad 
Kim  at  an  advantage ;  and  the  first  thing  bs 
saw,  upon  turning  his  head,  was  his  kirdsbip's 
sword  half-drawn.  He  said  be  died  as  a  man  of 
honour,  but  he  thought  lord  Byron  had  dona 
himself  no  good  by  it.  I  asked  him  several 
times  in  the  night,  how  this  affair  begun  above 
stairs?  be  always  answered,  It  is  a  long  story, 
and  it  is  troublesome  to  me  to  talk.  They  will 
tell  you ;  Mr.  Donston  will  tell  you.  That  is 
all  1  know  of  this  unfortunate  affair. 

Att.  Gen,  I  shall  ask  Mr.  Levinz  no  more 
questions. 

L.  H,  S,  Lord  Byron,  will  your  lordship 
ask  this  witness  any  questions? 

Lord  Byron.  My  lords,  1  shall  ask  no  ques- 
tibns  of  this  witness. 

A  Lord.  Did  you  understand  that  Mr.  Cha- 
worth went  to  shut  the  door,  that  they  might 
not  be  overheard,  or  to  bolt  the  door? — Levinz. 
He  expressly  said,  that  he  went  to  shot  the 
door,  that  they  might  not  over-hear  what  they 
said. 
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A  Lord,  Was  it  before  or  after  the  making 
the  will  that  Mr.  Chaworth  gave  that  accouDt 
to  you } — Lninz,  The  first  accoant  was  aboat 
eleven  at  night,  I  believe,  when  the  will  was 
first  began :  the  last  time  he  spoke  to  me  about 
this  unfortunate  affair  >fa»,  1  believe,  within 
die  hoar  after  the  will  was  executed. 

Earl  of  Morton,  Before  the  will  was  made, 
Irhen  he  gave  the  account  to  the  gentlemen  in 
the  room,  did  he  seem  to  have  most  attention 
to  the  making  of  bis  wiW?-— Leoinz.  To  the 
making  of  the  will ;  he  seemed  to  have  it  pro- 


digiously at  heart. 
jEarl  of 


Morton.  Did  he  seem  to  yon  in 
bodily  pain  P — Levinz.  He  was  more  o^  less 
•0  the  whole  night;  for  about  an  hour  after 
the  will  was  executed,  he  was  amazingly 
composed ;  about  four  he  fell  into  vast  tos- 
tores.  I  sent  for  Mr.  Adair,  who  came 
to  him,  and  by  applying  Warm  fomentations 
relieved  him  very  much  ;  but  from  that  time  I 
cannot  say  he  talked  about  (he  unfortunate  af- 
fair ;  he  sent  for  me  up  to  desire  that  some- 
thing might  be  done  as  soon  as  ever  he  was 
dead. 

Earl  of  Morion.  The  last  time  be  spoke  to 
TOO,  was  he  seemmglv  in  pain  ? — Levinz,  My 
lords,  he  never  was  free  from  pain. 

Eu\  of  Denbigh.  Did  Mr.  Chaworth  tell  ;f  on 
what  past  upon  tne  stairs,  previous  to  his  eoing 
into  the  room  ?'^Levinz.  He  never  said  any 
thing  to  me  about  what  passed  npon.  the  stairs; 
I  wished  to  know  it,  but  never  could  learn  it 

X.  H.  S.  The  witness  may  withdraw. 

Sol.  Oen.  The  next  witness,  my  lordp,  is  Mr. 
JPlarlhigtoQ. 

!I%omas  Walley  Partington^  esq.  sworn. 
Examined  by  Mr.  SoUeitor  General. 

Did  yon  attend  Mr.  Chawojrth  on  the  26th 
of  January  lasiP — I  did. 

At  what  time  did  you  attend  him  ?— A  little 
after  ten  o'clock. 

Whom  did  you  find  with  Mr.  Chaworth  ?•— 
When  I  first  came  into  the  house,  I  was  taken 
into  a  parlonr,  where  there  were  Mr.  Levinz, 
Mr.  Hawkins,  Mr.  Adair,  Mr.  Hewett,  and  Mr. 
Willougbby.  1  stayed  there  a  very  few  mi- 
nutes. I  first  asked  what  I  was  sent  for  ?  1 
was  told,  to  make  Mr.  Chaworth's  will ;  and 
by  the  conversation  that  passed  between  the 
gentlemen  there,  I  Understood  that  lord  Byron 
and  Mr.  Chaworth  had  fought  in  a  room  by 
themselves,  and,  according  to  an  expression  of 
one  of  the  e^entlemen,  by  a  farthing  candle. 
After  the  will  was  executed,  Mr.  Chaworth  be- 

Sin  to  talk  of  his  situation  as  of  a  dying  man. 
e  expressed  a  satisfaction  that  tie  was  in 
thai  situation,  rather  than  to  have  lived  and  to 
tiave  had  the  life  of  any  man  to  answer  for. 
After  such  conversation,  Mr.  Levinz,  in  s^m- 
ing  great  distress,  said  to  him.  Dear  Billy,  for 
God's  sake,  how  was  tbis.^  was  it  fair.'  Mr. 
Chaworth's  head  was  turned  towards  the  gen- 
tlemen on  his  left  hand,  Mr.  Levinz  stood  on 
his  right.    Upon  that  question' being  asked,  he 


turned  his  head  to  Mr.  Lermz,  sinkioff  apoQ 
the  pillow.  He  said  something  which  I  could 
not  distinguish,  for  I  stood  at  the  bottom  of  the 
bed,  and  immediately  went  round  to  where  Mr. 
Levinz  stood,  and  as  I  opened  the  curtain,  1 
heard  him  say  something  of  lord  By^gn's 
sword  being  drawn  ^  upon  which^  and  from 
what  I  understood  had  passed,  I  was  led  to  ask 
him  this  question,  Mr.  Chaworth,  was  my 
lord  Byron's  sword  jdrawn  when  you  came  into 
the  room?  He  then  answered  what  J  after- 
wards wrote  down. 

How  soon  after  did  you  write  it  down  ? — 
Upon  coming  down  into  the  {>ark>ur,  after  1 
had  sealed  up  and  delivered  the  will  to  Mr, 
Levinz,  as  1  had  advised  some  question  might 
be  asked  when  the  wilV  was  executed,  ao  I 
thought  it  prudent,  whilst  we  were  together, 
that  we  should  set  down  the  answer  that  Mr. 
Chaworth  gave:  the  gentlemen  assented.  I 
took  a  pen  and  ink  and  wrote,  <'  When  be 
came  into  the  room,  Mr.  Chaworth  said,"  and 
went  on  a  Utt|e  further,  when  I  read  what  I 
had  wrote ;  and  I  think  Mr.  Hewett  in  particu- 
lar excepted  to  those  words  '*  When  be  cam* 
into  the  room,"  1  tore  the  paper,  and  threw  it 
into  the  fire,  and  wrote  the  words  which  I  nov 
hate  in  my  hands. 

How  loBg  after  the  finishiuf  the  will  were 
the  declarations  contained  in  this  paper  naade  ? 
—It  must  be  but  a  very  few  minutes. 

Sol.  Gen.  We  desire  the  paper  may  be  read. 

The  witness  read  it  as  folbws : 

*  Sunday  morning,  the  t7th  of  January, 
'  about  three  of  the  dock,  Mr.  Chaworth  said, 

*  that  ray  lord's  sword  was  half-drawn,  and 
'that  he,  knowing  the  roan,  immediate! j, 
'  or  as  quick  as  he  could,  whipt  out  his  swoi^ 
'  and  had  the  first  thrust;  that  then  my  lord 

*  wounded  him,  and  he  disarmed  my  lord,  who 

*  then  said.  By  God,  I  have  as  much  courage 
'  as  any  man  in  England.'* 

X.  H.  S.  Lord  Byron,  will  your  lordship 
ask  this  witness  any  questions  ? 

Lord  Byron.  Did  not  you  understand  this 
declaration  of  the  fiicts  to  be  an  answer  to  tbe 
question  Whether  it  was  fair  or  notP-^Porf. 
ington.  I  understood  the  declaratioD  to  be  as 
answer  to  Mr.  Levinz  and  myself,  and  to  the 
inquiry  in  general,  which  was  making  by  the 
gentlemen. 

Lord  Byron.   Did  not  you  understand  from 
those  declarations  that  what  had 
fair? 

Lord  MoTufield.  They  will  not  aak  the  wic- 
ness  as  to  his  understanding,  but  to  the  fiids 
only.  Your  lordships  wm  draw  the  con* 
elusion. 

L.  H.  S.  You  had  this  paper  to  refresh  yo«ir 
own  memory  ? — Partington,  I  had,  my  lords. 

Lord  Ravensworth.  I  desire  to  know  whe- 
ther this,  paper  in  Mr.  Partiugton'a  baud  wae 
not  read,  and  allowed  to  be  what  Mr.  Cbawortb 

*  As  to  <iyiug  Declarations,  see  the  Case  af 
Aeasoa  and  Tranter,  vol.  16,  p.  1. 
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■aid  bsforo  cr try  one  id  the  room.  I  do  not 
look  apoo  it  as  a  paper  to  refreah  bis  mefoorr, 
bat  as  a  paper  taken  from  the  mouth  of  Bfr. 
Cbaworth  as  a  dedaration  from  him ;  and 
therefore  denre  to  know,  if  it  was  read  to  the 
gentlemen  in  the  room,  and  who  those  gentle- 
men were  ? 

X.  H,  &  Your  lordships  will  observe,  that 
the  witness  has  been  examined  upon  oath  with 
respect  to  the  declaration  he  has  in  his  hand, 
which  was  reduced  into  writing;  you  may 
therefore  ask  this  witness,  whether  he  took 
that  paper  in  order  to  irefresh  his  memory,  or 
for  what  other  purpose?— Pnrtitigf on.  I  took 
it  for  our  i^oeral  recollection  of  the  words  that 
Mr.  Chaworth  said. 

L.  H,  S.  Were  those  declarations  made  to 
you  P — Partington.  To  all  of  us.  They  are 
the  very  words  I  heard. 

X.  u.  is.  Then  you  may  refresh  your  me- 
mory from  the  paper. 

Lord  Ravensworth,  Was  this  paper  read  to 
the  gentlemen  who  were  below  stairs;  and 
who  were  in  the  room  when  Mr.  Chaworth 
made  the  declaration  ?'^Partin^on.  Mr.  Le- 
Tins,  Mr.  Hewett,  Mr.  Hawkms,  Mr.  Wii- 
loughby,  and  Mr.  Adair,  I  think  no  other  gen- 
tleman was  present,  except  myself,  in  the 
room ;  after  1  had  wrote  this,  I  read  it  over, 
and  they  agreed  it  was  the  substance  of  what 
SIt.  Chaworth  said. 

Lord  Ra^entmorth.  Were  they  the  persons 
present  in  the  bed-chamber  when  the  declara- 
doa  was  made  ^—Partington.  They  were  the 
persons  present  in  the  bed-chamber  when  the 
words  were  spoke ;  they  were  the  persons  pre- 
sent in  the  parlour  when  I  read  it  over ;  and  it 
was  agreed  by  all,  that  they  were  the  words 
Mr.  Chaworth  said. 

Lordi*  Read  the  paper  over  again.  (Which 
was  done  by  the  witness.) 

Earl  of  l)enbigh:  Did  you  ever  bear  Mr. 
Chaworth  say  any  thing  of  any  conversation 
which  passed  previous  to  lord '  By ron's  draw- 
ing his  sword  in  the  room?-— Partington.  I 
was  with  Mr.  Chaworth,  backwards  and  for- 
wards, from  half  an  hour  past  ten  till  three, 
and  be  said  nothing  more  to  me  than  what  I 
have  repeated  to  your  lordships,  concerning 
what  bad  passed  between  him  and  lord  Byron. 

Duke  of  Manchester.  Did  you  ever  shew 
this  paper,  of  which  you  now  speak,  to  Mr. 
Chaworth  before  his  death  ^—Partington.  No, 
my  lords ;  I  never  saw  Mr.  Cbaworth  aAer  I 
came  down  from  him,  after  he  had  executed  his 
will. 

Lord  Viscount  Towmhtnd.  Was  it  ever  read 
hj  any  of  the  gentlemen  to  Mr.  Chaworth  ? — 
Pmrtingtim,  Not  to  my  knowledge;  it  has 
never  been  in  my  custody  since. 

Lord  Viscount  Tomn$htni.  Where  was  it  ? 
'^Partington.  I  delivered  it  to  Mr.  Levinz 
that  night;  and  I  never  saw  it  since,  but  once 
io  MrJoynes's,  Mr.  Levinz  solicitor's  hands. 

D.ike  of  Manckater,  The  paper  that  you 
first  began  tfi  write,  1  think  you  said  was 
jIhrowA  mto  the  fire  ^-^Partington.  It  was. . 


Dok%of  Manchester.  Was  it  not  completed 
when  thrown  into  the  ^tel -^Partington.  I 
had  wrote  as  far  of  the  paper  as  where  the  ex- 
pression half- drawn  is  mentioned. 

Lord  Catheart,  Did  the  paper  you  burnt, 
and  the  other  paper  yon  now  nave,  differ  ?— 
Partington.  No. 

Earl  Oomer.  I  desire  to  know  whether  you 
threw  the  paper  into>the  fire,  because  it  differed 
from  the  account  Mr.  Chaworth  gave,  or  be- 
cause it  differed  from  your  own  account  ?— 
Partington.  The  reason  it  was  thrown  into  the 
fire  was,  I  thought  it  was  better  to  write  it  oyer 
again,  than  to  have  it  appear  with  an  alteration 
in  it.  I  had  struck  out  some  words  Mr. 
Hewett  objected  to,  and  for  that  rfason  I  wrote 
it  over  again  fair* 

X.  H.  S.  The  witness  may  withdraw. 
Earl  of  DenHgh.    I  denre  Mr.  Levinz  may 
be  called  in'again. 

Att.  Gen.  I  think  it  my  duty  to  inform  your 
lordships,  that  from  a  misapprehension  on  oor 
part,  that  the  witnesses  miglit  differ  in  8om# 
little  matters,  we  were  extremely  tender  of  exa* 
mining  any  of  them  to  what  was  contained  in 
the  writing,  conceiving  the  lepl  evidence  to  be 
the  paper-writing  itself;  and  if  your  lordshipa 
think  that  the  paper  cannot  be  admitted,  I  am 
in  your  lordships'  breasU,  if  it  is  not  proper  te 
us  to  call  the  witnesses  to  speak  to  these  de- 
clarations. We  were  extremely  tender  in  exa- 
mining to  any  thing  that  should  lead  to  the 
conversation  contained  in  this  paper.  ' 

Lord  Mansfield.  By  my  notes  it  appears, 
that  Mr.  Hewett  spoke  precisely  to  the  decla- 
rations of  Mr.  Cbaworth ;  for  after  he  had  been 
examined  to  the  writing,  he  said,  there  was  an 
exception  taken  to  some  words  ui  it,  and  it  was 
destroyed,  and  a  new  one  was  wrote.    > 

Duke  of  Richmmd.  My  brds,  a  question 
was  some  tifne  since  asked  by  the  prisoner  of 
Mr.  Partington,  the  answer  to  which  I  did  not 
at  this  distance  hear. 

X.  H.  S.  That  question  was  oUeeted  to  by  n 
noble  lord  as  improper,  and  theremre  it  was  not 
answered. 

Eari  of  Denbigh.  I  desire  that  Mr.  Levins 
may  be  called  to  the  bar  again,  to  be  further 
examined. 

Lord  Harwich.  Your  lordships  cannot  enter 
into  any  debate  here  :  if  there  be  any  differ- 
ence or  opinion,  it  will  be  necessary  Io  go  back 
to  the  Chamber  of  Piarliament 

The  Lords  were  then  moved  to  adjourn  to 
the  Chamber  of  Parliament.— Xord^.  Ay,  ay. 

X.  fi.  S.  This  House  is  adjourned  to  the 
Chamber  of  Parliament 

The  Lords  and  others  returned  to  the  Cham- 
ber of  Pariiament  in  the  same  order  a<  they 
went  from  thence  this  morning,  and  the  Houne 
\vM  there  renumed  ;  and,  atUr  some  time» 
again  adjourned  to  Westminster-ball ;  and  the 
Peers  and  others  went  down  in  the  same  order 
as  before ;  and  the  Peers  being  there  seated, 
and  the  Lord  H^h  Steward  in  his  chair, 
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L.  H.  S,  My  lords,  the  House  is  r«nimed : 
Ii  it  yoor  lordships'  pleasure  that  the  Judges 
may  be  corered  ? — Lords.  Ay,  ay. 

Tbea  the  Serjeant  at  Arms  made  proclama- 
tion for  silence  as  usual,  and  after irards  the 
tollovving  pioclaaiation. 

Serj.  at  Arms.  Oyez !  Oyez !  Oyez  !  Lien- 
tenant  of  the  Tower,  bring*  forth  yqur  prisoner, 
William  lord  Byron,  to  t^e  bar,  pursuant  to 
the  order  of  the  House  of  Lords. 

The  deputy  governor  of  the  Tower  broui^ht 
the  prisoner  to  the  bar  in  the  like  form  as  be- 
fore, and  then  he  kneeled  dowu. 

L.  H.  8,  Your  lordship  may  rise. 

Then  the  Lord  High  Steward,  by  lea?e  of 
the  Lords,  went  down  to  the  table. 

X.  H.  S,  Mr.  Attorney  GeuerJI,  you  will 
proceed  in  your  evidence. 

Att.  Gen.  My  lords,  if  I  could  have  con- 
ceived that  there  remained  a  doubt  in  the  minds 
pf  any  one  of  your  lordships,  that  the  contents 
of  this  paper  were  not  true,  1  should  have 
thought  It  my  duty  to  have  called  all  the  wit- 
nesses to  hare  suMtantiated  the  contents :  but 
tts  I  cannot  now  trespass  upon  your  lordships* 
'patience,  the  evidence  on  behalt  of  the  crown 
is  closed  :  and  we  leave  it  here. 

•  £arl  or  Denbigh.  I  desire  that  Mr.  Levioz 
laay  be  called  to  the  bar. 

Mr.  Levins  was  called  again* 

Earl  of  Denbigh,  There  was  a  conversation 
passed  between  Mr.  Chaworth  and  the  noble 
<priioner  at  the  bar,  previous  to  Mr.  Chaworth's 
•shutting  the  door ;  now  I  should  be  glad  to 
know  whether  Mr.  Chaworth  sa|d  any  thing 
to  vou,  relative  to  the  conversation  which  {Hiss- 
ed between  him  and  lord  Byron  upon  the  stairs, 
previous  to  their  going  into  the  room  where 
they  fought  P 

Levinx.  No,  my  lords  ;  what  he  told 
me  was,  that  lord  Byron  asked  him  into  the 
room  ;  that  when  he  came  into  the  room,  he 
said.  My  lord,  if  we  are  to  talk  we  had  better 
•but  the  door,  or  else  they  may  overhear  what 
we  say :  and  I  never  heard  Mr.  Chaworth  say 
'«oy  thing  else  about  it. 

•  buke  of  Newcastle.  When  you  asked  Mr. 
Chaworth  whether  it  was  fair,  you  were  on  one 
side  of  the  bed,  and  Mr.  Chaworth  turned  his 
head,  and  said  someihiug  which  Mr.  Parting- 
ton did  not  hear;  I  desire  to  know  whether, 
upon  that  occasiop,  you  heard  any  answer  to 
that  question  ? 

Levinz,  At  that  time  I  did  not :  I  asked 
^him  the  same  question  once  afterwards,  and  he 
gave  me  no  answer ;  but  seemed  to  me  to 
shrink  his  head  into  the  pillow. 

Lord  Viscount  Ffilkestane,  When  Mr.  Cha- 
worth told  you  what  passed  in  the  room  where 
they  fought,  did  he  say  that  lord  Byron  bid 
)iim  defend  himself,  or  any  thing  to  that 
purpose  ? 

ievinf.    Mr.  Chaworth  toU  me|  tbit|  on 
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bis  turomg  his  head  from  the  door,  he  saw 
lord  Byron's  sword  half*dnwn.  My  kml  stid, 
Draw,  draw!  1  am  sure  Mr.  Chaworth  said 
the  word.  Draw,  twice. 

Lord  Viscount  Folkestone,  Did  Mr.  Cht- 
worth  explain  to  you  in  what  manner  be  re- 
ceived  the  wound  ? 

Levinz,  He  told  me  he  felt  tbe  point  of 
his  sword  engaged  in  something,  and  thit  he 
took  it  to  be  my  lord's  body  ;  that,  tberefm, 
he  wished  to  disarm  him ;  and  in  endeavoor- 
ing  to  close  in  for  that  purpose,  my  lord  short- 
ened his  sword,  or  his  arm  (I  am  notcertaiQ 
which  word  he  made  use  of,)  and  gave  him 
that  wound.  This  was  all  that  he  said  to  me 
on  that  subject. 

L.  H.  S.  The  witness  may  withdraw. 

Att,  Gen,  My  lords,  as  the  witnesses  have 
fully  proved  the  evidence  and  facts  wbicb  I 
stated  to  your  lordships  in  the  opeiiini(,  I  will 
not  trouble  your  lordships  to  call  anjr  more 
witnesses,  but  will  rest  our  evidence,  in  asp- 
port  of  the  prosecution,  here. 

Sol,  Gen,  My  lords ;  The  evidence  on  Hie  part 
of  the  prosecution  being  dosed,  it  renniBf  for 
roe,  according  to  the  usual  course  of  proceed- 
ing, to  collect,  as  far  as  it  may  be  necessary, 
into  one  view,  the  proofs  that  nave  been  made, 
and  to  apply  them  to  the  present  chai^:  a 
very  painful  task !  but  yet  justice  to  the  poUie 
peace,  to  the  memory  of  the  deceased,  and  to 
the  solicitude  of  his  surviving  friends,  autho- 
rizes and  requhres  it.  I  should  wish  to  dis- 
cbarge this  part  of  my  duty  with  that  beoeyo- 
lence  and  humanity  which  possessed  the  mind 
of  the  deceased  in  the  last  hours  of  his  life. 

The  noble  prisoner  at  the  bar  is  charged  with 
having  killed  Mr.  Chaworth  deliberately  and 
maliciously ;  or,  in  the  terms  of  the  iodict- 
roent,  with  malice  aforethought.  Tliat  be 
killed  him,  is  a  truth  beyond  disppte;  aod 
he  who  takes  away  the  life  of  another,  is  pre- 
sumed to  have  taken  it  away  deliberately  sad 
maliciously,  till  it  shall  appear  to  have  been  the 
effect  of  necessity,  of  accident,  or  of  sudden 
passion ;  for  as  necessity  will  justify,  snd  a^ 
cident  excuse  the  fact,  an  uneovemabie  tram- 
port  of  passion  will  so  far  alleviate  the  crime, 
as  to  make  that,  which  would  otherwise  have 
been  murder  and  a  capital  ofieooe,  man- 
slaughter only,  which  saves  the  Kfe  of  the 
offender. 

This  is  a  condescension  the  law  shews  to  the 
frailties  of  the  human  mind,  which  opon  {(rat 
and  sudden  provocations  cannot  command  it- 
self, nor  maintain  its  reason  ;  but  wbiht  w 
law  shews  this  condescension,  it  guards  the  lift 
of  the  subject,  with  all  possible  caution  and  re- 
serve, against  the  excess  and  abuse  of  ih^J*" 
nignity.  It  shelters  no  man  whose  miod  a 
not  free,  perfectly  free,  from  the  guilt  of  ma- 
lice, expressed  in  words,  or  implied  io  actios. 
To  be  free  from  malice,  he  must  have  acted 
from  the  impulse  of  a  present  passion,  withoot 
deliberation  or  meditated  mischief.  If  itshouM 
80  have  happened  that  the  provoeatlon  didii«l 
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irritate,  or  irritating  did  not  overcome  tbe  rea- 
son, or  OTerooming  the  reasoo,  the  mind  cooled 
and  deliberated,  or  had  time  to  cool  and  deli- 
berate, and  then  he  fought  and  killed,  he  has 
incurred  the  ^oilt  of  maliciona  murder ;  he  did 
90t  act  from  the  impulse  of  a  present  passion  ; 
and  whatever  moti?e  actuated  him,  whether 
some  secret  grudge,  or  an  imaginary  necessity 
of  f  indicating  his  honour,  or  of  satisfying  the 
world  of  bis  courage,  or  any  other  latent  cause, 
he  is  no  object  of  this  benignity  of  the  law. 

The  law  books  do  not  make  it  murder,  only 
where  the  passion  has  actually  cooled;  but 
where,  in  the  time  that  has  passed,  it  ought  in 
reason  to  have  cooled.  And  in  major  Oneby's 
Case,*  no  more  than  an  hour  had  passed,  and 
tbe  judges  thought  that  sufficient  for  the 
purpose. 

There  is  no  speciBc  evidence  required  to  shew 
that  the  mind  has  cooled,  it  must  depend  upon 
tbe  particular  circumstances  of  the  case;  But 
all  the  books,  from  the  time  of-  lord  Morley's 
Case,f  in  tbe  reign  of  Charles  S,  down  to  the 
treatise  of  a  late  learned  judge,  [qn.  Foster] 
agree,  that  tbe  party  engaging  in  different  con- 
i^ersation,  or  in  amusements,  affords  a  convincing 
proof  that  he  lal>ours  under  no  transport  of  pas- 
sion, but  has  cooled  and  recovered  his  reason. 

I  will  not  abuse  your  lordships'  patience  with 

foing  through  the  detail  of  the  evidence, 
our  lordships  serious  and  unwearied  atten- 
tion, during  tne  course  of  this  trial,  have  made 
it  unnecessary.  I  shall  only  point  out  some 
observations  arising  from  what  passed  at  the 
three  most  material  periods  of  time,  that  is, 
during  the  conversation  in  tbe  room  where  the 
company  dined ;  upon  the  stairs ;  and  in  tbe 
room  below. 

Notbin|^  could  be  more  innocent  than  the 
conversation  of  the  company  about  the  best 
method  of  preserving  of  the  game ;  there  could 
be  no  offence  in  Mr.  Cba worth's  saying,  that 
be  bad  more  game  upon  bis  estate,  than  lord 
Byron  had  upon  bis;  nor  was  there  any  in 
lord  Byron's  saying,  that  he  had  tbe  most. 
Tbe  6rst  offence,  that  seems  to  have  been  taken, 
was  my  lord  Byron^s  repeating  the  question  re- 
lative to  sir  Charles  Ssedley's  manors;  Mr. 
Donston  understood  it  to  be  so.  But  it  does 
not  precisely  appear,  whether  the  offence  was 
given  bjf  the  bare  repetition  of  tbe  question,  or 
that  it  imported^a  reflection  upon  an  absent 
tiriend;  or  that  jt  contained  too  flat  a  contra- 
diction of  what  he  had  asserted ;  or  that  there 
was  any  thing  particularly  affh>ntiog  in  tbe 
tone  of  voice,  or  in  the  countenance,  or  in  tbe 
gesture ;  but  it  is  very  plain,  Mr.  Chawortb 
thought  biniself  offended,  and  Mr.  Chawortb's 
expressions  upon  the  suirs,  in  asking  Mr.  Don- 
ston if  ie  bad  been  wanting  in  *  bis  reply,'  im- 
ports it.  It  is  clear  too,  from  tbe  ouestions 
lord  Byron  asked  Mr.  Chawortb,  that  lord 
Byron  saw  Mr.  Chawortb  bad  taken  offence. 
But  whatever  effect  lord  Byron's  behaviour 

*  See  it  in  ibis  Collection,  vol.  17,  p.  30. 

f  Ibid.  vol.  6,  p.  rra 
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bad  upon  Mr.  Chawortb,  Mr.  Chawortb's  bad 
no  visible  effect  upon  lord  Byron :  no  action  or 
expression  of  anger  escaped  him ;  there  was  no 
change  of  countenance;  'the  matter  ended 
there.    Other  conversation  engaged  the  com- 

Kny  ;  lord  Byron  appeared  to  Mr.  Hewett  to 
conversing  in  good  humour  with  Mr.  Mol^- 
neux  ;  and  Mr.  Molyneux  conflrms  the  reality 
of  it.  A  full  boor  passed  in  general  conversa- 
tion! Mr.  Chawortb  does  not  seem  to  have 
been  much  discomposeii,  though  Fynmore 
says  be  was  a  little  rutfle>l ;  which  be  collects 
from  a  mistake  he  made  in  settlinfB^  tbe  book ; 
a  trifling  circumstance  I  from  which  no  just 
inference  can  be  drawn«  But  the  question  is 
not,  whether  Mr.  Chawortb  was  ruffled,  but 
whether  lord  Byron  was  agitated  with  any  vio- 
lence of  passion  P  It  is  for  your  lordships  to  de- 
termine whether  this  period  affords  any  proof 
of  a  sudden  quarrel,  or  of  a  heated  temper ; 
without  time  to  cool,  or  leisure  to  deliberate  ; 
and  whether  any  thing  can  be  collected  from 
hence,  that  will  intitle  the  noble  prisoner  to  this 
benignity  of  the  law,  which  is  extended-only 
to  tbe  impetuosity  of  a  sudden  passion. 

In  this  situation  lord  Byron  left  tbe  room,  ia 
appearance  cool  and  deliberate  ;  if  be  bad  then 
a  purpose  to  figbtf  I  >("  afraid  it  must  have 
been  deliberate ;  if  be  had  not,  it  imports  lord 
Byron  to  prove  some  new  occasion  of  quarrel. 
What  passed  upon  tbe  sUirs  affords  only  one 
observation,  lord  Byron  told  Mr.  Chawortb  be 
wanted  to  speak  to  him.  If  the  purpose  for 
which  he  wanted  to  speak  to  him  is  to  be  ex- 
plained-^y  what  passed  below,  that  purpose 
was  deliberate  ana  without  provocation;  if  be 
bad  not  such  purpose  in  bis  mind  at  that  time, 
will  it-not  warrant  Mr.  Chawortb's  suspicionsf 
Your  lordships  will  recollect  what  Mr.  Cba* 
worth  said,  and  what  be  thought  was  tbe  rea- 
son for  calling  him  to  an  account  in  that  nlaoe 
and  in  that  manner.  Your  lordships  will  re- 
collect likewise  what  disadvantages  tbe  place 
gave  to  Mr.  Chawortb.  If  Mr.  Chawortb  un- 
derstood tbe  sword,  be  understood  it  as  tbe  ac- 
complishment of  a  gentleman.  It  never  hurt 
his  innocence,  he  abhorred  to  shed  tbe  blood  of 
any  man.  The  darkness  of  the  room,  and  oob- 
finement  of  tbe  place,  probably  prevented  him 
from  giving  IT  signal  proof  of  it  in  disarming 
bis  adversary.  There  is  reason  to  believe  it« 
How  conspicuous  in  his  Isst  hours  was  bis  be- 
nevolence to  all  mankind,  bis  humanity  to  tbe 
author  of  his  death,  his  serious  and  earnest  at- 
tention to  the  discbarge  of  tbe  remainina^ 
duties  of  bis  life,  and  tbe  magnanimity  with 
which  be  beheld  tbe  approaching  minute  of  bit 
death ! 

1  shall  lay  no  weight  upon  the  manner  in 
which  tbe  wound  was  given.  Till  Mr.  P4r- 
tington  was  examined,  an  inference  arose  to 
tbe  disadvantage  of  lord  Byron  from  tbe  sup- 
posed silence  of  Mr.  Chawortb,  when  he  wae 
asked.  Whether  the  wound  was  fairly  given  f 
Mr.  Partington's  evidence  may  have  left  it 
now  in  some  doubt,  what, opinion  Mr.  Chip 
wortb  had  of  that  circainataDee.    I  wUl  nol 
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9U0W  nyielf  to  oWrve  upoD  it ;  nor  will  I  re- 
peat that  uogfuarded  expresaoo  your  lordships 
MTC  heard,  that  my  lonl  Byron  used  after  the 
vwiod  was  given,  and  after  Mr.  Chawortb  had 
flloaed  10,  and  was  endeavouring  to  prevent  fur- 
ther mischief.  It  must  give  pain  to  the  noble 
pnaoner  to  hear  it  repeated ;  it  must  have  made 
Its  impression  on  your  lordships'  minds;  it  is 
litter  to  remain  there  than  to  be  the  subject  of 
pnUic  discussion.  It  is  ^or  ^our  lordships  to 
determine  whether  this  mischief  has  happened 
from  the  impulse  of  a  sudden  passioo,  or  re- 
•nlted  from  a  deliberate  and  premeditated 
parpoae. 

Lord  High  Steward.  My  lord  Byron,  tbq 
counsel  for  the  crown  have  done :  now  is  the 
time  for  your  lordship  to  make  your  defence  ; 
and  if  you  have  any  witnesses  to  examine,  now 
is  yoar  time  to  call  them. 

Lord  B^poft.  My  lords,  I  shall  not  call  any 
intnesses.  I  have  reduced  into  writing  what 
I  have  to  offer  to  your  lordships  ;  which,  as 
ny  voice  is  very  tow,  I  am  apprehensivt  of 
my  not  being  heard  by  your  lordships,  and 
.iherefore  desire  it  may  be  read  by  the  Clerk. 

Lordt,  Read,  read. 

C^erA  reads: 

My  lords;   \ronr  lordships  are  now  in  foil 
sion  of  the  evidence  against  me,  and,  I 
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am  convinced,  will  weigh  it  with  the  wisdom 
and  impartiality  which  have  ever  distinguished 
4ke  court  of  the  Peers  oF  Great  Britain* 

This  consideration,  my  lords,  aflfords  me  con- 
fiirtand  support,  though  oppressed  under  the 
Jieavy  load  of  an  accusation  of  murder,  against 
wbich  I  am  now  required  to  speak  in  my  own 
defence. 

My  inexperience  in  the  nice  distinctions  of 
law,  and  in  proceedings  of  this  nature,  but  ill 
qualify  me  for  this  task ;  and  wUI  fumlBfa  very 
ample  occasion  for  the  goodness  and  indof- 
l^tnoe  of  your  lordships. 

The  witnesses  (as  far  as  their  knowledge 
And  observation  could  lead  them)  have  already 
aufficiently  proved  the  accidental  manner  in 
which  the  greatest  part  of  the  transaction  hap- 
fieaed  ;  and  the  innocence  of  my  own  inten-  - 
tions,  through  the  whole  of  it,  makes  it  difficult 
/or  me  to  select  any  narticular  passages  which 
asay  more  imoaediately  demand  your  lordships' 
attention. 

Let  me  presume,  however,  to  lay  before  yon 
my  own  narrative  of  the  &ct,  according  to  the 
belt  of  my  recollection.  It  agrees  in  substance 
•with  great  part  of  what  has  fallen  from  the 
witnesses,  but  it  supplies  some  particulars 
which  may  possibly  deserve  weight  and  credit. 
In  doing  this,  the  respect  which  I  owe  to  your 
lordships,  as  well  as  a  tender  concern  for  my 
own  hooonr,  will  not  suffer  me  to  preva- 
ricate, neither  will  I  conceal  or  deny  what  is 
true. 

After  we  had  dined  at  the  club,  about  seven 
«'clock,  a  discourse  began  concerning  game, 
aad  Mr.  Chawwth  insisted,  that  strictness  and 


severity  were  the  only  effeetnsl  metbodi  wilk 
the  country  people. 

I  must  confess  that  I  was  of  a  different  opi- 
nion, being  for  gentler  measures;  sod  there- 
fore observed,  that  such  severity  might  oolj 
prompt  them  to  do  more  mischief:  asd  ttided 
such  circumstances  as  I  thought  soppoited 
what  I  said. 

This  discourse  lasted  some  time ;  and,  daring 
the  whole  of  it,  I  was  concerned  to  observe  tbit 
the  deceased  gentleman,  witboot  soy  caose^ 
treated  me  in  a  slighting  *and  oontempUiooi 
manner. 

Towards  the  condusioa  of  it,  he,  with  mbm 
heat,  said.  There  would  be  no  game  in  the 
country  ;  and  that  I  should  not  nave  a  nnglt 
hare  on  my  estate,  if  it  was  not  fiv  the  cue 
taken  by  himself  and  sir  Charles  Sedley,  to 
preserve  the  game  on  their  manors ;  sad  uM, 
that  he  had  more  game  on  five  acres  than  I 
had  in  all  my  manors.  The  proponl  of  abet 
followed,  but  some  of  the  gentlemen  ioterfend, 
and  no  bet  was  noade. 

Mr.  Chaworth  again  mentkned  sir  CbaHa 
Sedley 's  manors,  and  his  care  of  the  game; 
ujpon  which  I  happened  to  ask  wbst  miDon  of 
sirCharlesSedley  he  meant;  whenhealllwe^ 
ed,  Nuttall  and  Bnlwell ;  to  which  I  replied,  I 
did  not  understand  how  that  coold  be>  for 
though  I  knew  Nuttall  was  sur  CbarletSed- 
ley'«f  yet  Bulwell-park  was  mine. 

Mr.  Chaworth  answered,  that  besides  Bul- 
well-park, there  was  the  lordship  of  Balvdl 
town  (a  point,  which  I  believe  nuiv  formeriy 
have  been  in  diapate  between  Mr.  Weotwortb'i 
family  and  mine,  but  has  long  lain  dorqaot), 
and  that  air  Charles  Sedley  bad  a  depatatioo 
for  that  lordship. 

Upon  which  I  made  some  insignificaDt  ob- 
servation on  the  miceitaintT  of  deputstioni, « 
they  are  lialde  to  be  recalled  at  any  tiiaei « 
something  to  that  purpose. 

Whereupon,  to  the  best  of  my  reooUeclios, 
Mr.  Chaworth  replied  in  the  following  vonh: 
<'  Sir  Charles  Sedley,  my  lord.  Uvea  at  Nr. 
Cooper's,  in  such  a  place,  and  I  doubt  SQ<i 
will  be  ready  to  give  your  lordship  satiafacM> 
about  his  manors,  if  you  have  any  tbio^ 
say  concerning  them;  and  as  to  myy 
you  know  where  I  live,  and  I  shall  be  reodf 
to  answer  your  lordship  whenever  you  will 
call  upon  me,  if  you  have  any  tbL^g  to  saj  » 
me." 

These  words,  so  unexpected,  of  sneb  ao  la* 
port,  uttered,  and  repeated  in  the  msoaer  tbej 
were,  would  not  admit  ^  any  replv,  ^^  P"^^ 
end  to  the  discourse;  bo  thatnslliing  nnw 
passed  between  the  deceased  ReotleuM"  ^ 
myself;  at  that  time;  but  during  the  sbo" 
stay  I  made  afterwards,  I  might  pooiw 
have  aome  very  short  conversatioo,  00  iadtf- 
fei^nt  matters,  with  Mr  Molyneu^  vbo  «tf 
next  me.  . 

And  here,  I  must  observe,  that  as  1  tf^^^T 
lower  corner  on  the  one  side,  siid  ^I'r^ 
worth  at  the  upper  comer  on  the  ether  ■«»• 
long  table,  at  which  ten  people  had  disMi  ^ 
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prifate  intimations  for  a  fatare  meetin|f,  or 
other  riffos,  coald  be  ffi?eo  by  either  of  as, 
without  being  peroeired  by  all  the  rest  of  the 
company,  to  whose  evidence  I  must  refer,  ob- 
serving only  tliat  no  such  thing  is  pretended,  or 
eren  snspected  by  any  of  the  gentlemen  who 
hare  been  called  npon. 

Soon  afier  this  oisconrse  was  finished  in  the 
abrapt  manner  I  hare  mentioned,  the  dab 
book  was  brought  to  Mr.  Chaworth,  who 
usually  settled  it,  and  did  so  on  this  occasion, 
though  with  some  harry  and  confusion,  as 
Fynmore,  the  master  of  the  tavern,  has  told 
your  lordships. 

The  book  being  settled,  and  the  reckoning 
pud  by  Mr.  Chaworth,  and  several  of  the 
company,  I  saw  him  go  behind  a  screen  in 
the  room  which  entirely  conceals  the  door, 
and  I  had  every  reason  to  conclude  that  he 
was  gone. 

I  stayed  some  time  to  settle  and  discharge  my 
reckoning,  which  might  detain  me  near  ten 
minutes,  and  then  1  took  my  hat,  and  left  the 
company. 

As  I  was  going  out  of  the  roon^  I  remember 
that  somebmly  passed  me  behind  the  screen 
near  the  door,  and  believe  it  might  be  Mr. 
Donston,  who  (I  think)  says,  he  met  me,  bat 
being  in  the  shade,  I  could  not  well  distinguish 
him,  so  as  to  take  particular  notice,  or  say  any 
thing  to  him. 

When  I  opened  the  door,  I  saw  Mr.  Cha- 
worth on  the  landing-place,  near  the  upper 
step  of  the  stairs,  with  bis  face  towards  the 
door,  and  his  back  td  the  stairs,  not  moving  (as 
he  appeared  to  me),  but  rather  as  if  be  waited 
for  somebody  coming  out. 

The  landing-place  is  so  narrow,  that  to  go 
without  the  door  of  the  room  was  unavoidably 
to  pass  near  Mr.  Chaworth,  who  immediately 
said,  <<  Has  vour  lordsbij^  any  commands  for 
me?"  which  he  spake  in  a  very  particular 
and  significant  manner,  and  not  (to  my. ap- 
prehension) as  a  question  either  of  civility  or 
respect.  • 

I  only  answered,  **  I  should  be  glad  of  an 
opportunity  of  speaking  a  few  words  to  him." 
lir.  Chaworth  replied,  <<  That  the  stairs  were 
not  a  proper  place,  and,  if  I  pleased,  we  would 
go  into  a  room."    . 

We  then  went  down  together  to  the  landing- 
place  of  the  one  pair  of  stairs  (for  we  dined  up 
two  pair  of  stairs),  and  there  the  waiter  was 
called,  and  as  it  was  repeated  three  or  four 
times,  it  is  most  probable  we  both  called  him. 

The  waiter  soon  came  with  a  candle,  and 
being  asked  (I  am  sorrv  1  cannot  recollect  who 
put  the  question)  which  of  those  rooms  (mean- 
ing the  two  rooms  on  that  floor)  was  empty,  he 
Ibrew'open  the  door  of  one  of  them,  and  going 
in  first,  set  bis  candle  upon  the  table,  which 
stood  towards  the  middle  of  the  room,  whilst 
we  went  to  the  fire. 

He  retired  immediately,  and  shot  the  door 
afler  him. 

1  then  said  to  Mr.  Chaworth,  as  we  still 
coBlinued  standing  by  the  firci  **  How  am  I  to 
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take  those  words  yon  used  above  as  an  intend- 
ed affront  from  sir  Charles  Sedley,  or  your- 
self ?**  Mr.  Chaworth  replied,  "  Your  lord- 
ship  may  ti^ke  them  as  you  please,  either  as 
an  affront  or  not,  and  1  imagine  this  room  is 
as  fit  a  place  as  any  other  to  decide  the  affair 
in." 

Then  turning  round,  he  said,  he  would  bolt 
the  door  to  prevent  any  interruption,  or  any 
bodt  interfenng,  or  words  to  that  effect.  Ac- 
cordinglv,  be  went  to  the  door  and  fastened 
it.  In  the  mean  time,  his  intention  being  but 
too  manifest,  by  this  action  and  his  last  expres- 
sion, I  went  round  on  the  further  side  of  the 
table,  towards  the  most  open  part  of  the  room, 
which  .your  lordships  have  been  iaforgied  by 
Fynmore  is  about  sixteen  feet  square,  and  the 
furniture  did  not  leave  a  vacant  space  of  more 
than  twelve  feet  in  length,  and  as  I  believe, 
five  feet  in  breadth,  where  it  was  my  nnhappy 
lot  to  be  obliged  to  engage. 

Mr.  Chaworth  was  now  turned  round  from 
bolting  the  door,  and  as  I  eould  not  any  looj^rec 
oontinoe  in  doubt  of  bis  intention,  it  was  im-  ' 
possible  for  me  in  such  a  situation  to  avoid 

rtting  my  hand  to  my  sword,  and  1  believe 
might  at  the  same  time  bid  him  draw^ 
or  use  some  other  words  of  the  like  import, 
though  I  cannot  now  be  certain  of  the  ex- 
pression. 

Mr.  Chaworth  immediately  drew  bis  sword, 
and  made  a  thrust  at  me,  which  I  parried  ; 
he  made  a  second,  which  also  missed  of  its  ef- 
fect :  and  then  finding  myself  with  my  back 
against  the  table,  witn  great  disadvantage  of 
the  light,  I  endeavoured  to  shift  a  little  more 
to  the  right  hand,  which  unavoidably  brought 
us  nearer  to  each  other,  and  gave  me  an  oppor- 
tunity to  perceive  that  the  deceased  gentle- 
man was  making  a  third  pass  at  me.  We  both 
thrast  at  the  same  time,  when  1  found  Mr. 
Chaworth's  swonl  against  my  ribs,  having  cut 
my  waistcoat  and  shirt  for  upwards  of  eight 
inches ;  and  I  suppose  it  was  then,  that  he  re- 
ceived the  unlucky  wound,  which  I  shall  ever 
reflect  upon  with  the  utmost  regret. 

Mr.  Chaworth  paused,  and  said,  <'  I  am 
afraid  1  have  killed  you;"  at  the  same  time 
putting  his  left-hand  to  his  belly,  which,  on 
withdrawing  it  again,  I  could  perceive  was 
bloody. 

I  expressed  the  like  apprehension  on  hi^ 
account ;  and,  Mr.  Chaworth  telling  me  that 
he  was  wounded,  I  said  that  1  was  sorry  for  it, 
and  went  to  the  bell  near  the  fire,  to  ring  it,  in 
order  to  call  for  assistance,  whilst  the  unfortu- 
nate gentleman,  being  still  near  the  door,  un- 
bolted it. 

I  then  returned  to  him ;  and  as  I  was  sup- 
porting him  to  an  elbow-chair  which  stood 
near  the  fire,  I  could  not  help  observing,  that, 
he  might  thank  himself  for  .what  baa  hap- 
pened, as  he  had  been  the  aggressor ;  that  I 
supposed  he  took  me  for  a  coward,  but  I  hoped 
I  had  as  much  courage  as  another  man.  Mr. 
Chaworth  replied.  My  lord,  all  I  have  to  say 
is,  you  have  behaved  like  a  gentleman. 
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Doring^  thisdiaooune  Fynmofe  canoie  wio 
the  room,  took  our  swords,  whUst  I  was  em* 
ployed,  to  the  best  of  my  power,  in  supporting 
Mr.  Chaworth,  and  at  my  request  went  for  the 
turgeoD.  The  rest  of  the  gentlemeu  also,  who 
were  above  stairs,  beioff  now  alarmed,  came 
down  into  the  room  ;  where  I  continued  for 
tome  time,  being  desirous  to  gi? e  every  kind 
^f  assistance  to  the  deceased ;  and  afterwards  1 
waited  in  a  room  below,  till  he  was  removed  to 
his  own  bouse. 

My  lords,  this  is  my  melancholy  story.  I 
cannot  pretend  to  call  any  witnesses  in  support 
of  those  parts  of  it,  which  relate  to  what  pass- 
ad  during  the  few  minutes  whilst  we  were  in 
private;  but  as  the  declarations  of  the  deceased 
are  admitted  as  evidence,  your  lordships  will 
compare  the  broken  accounts  collected  by  those 
gentlemen  who  discoursed  with  him,  with  such 
circumstances  as  my  memory  and  kuowledge 
tell  me  are  exactly  true. 

There  are  several  persons  now  attending, 
and  ready  to  attest  various  instances  of  friendly 
intercourse  and  civility  from  me  to  the  de- 
ceased ;  but  as  nothing  has  been  offered  to  in- 
duce your  lordships  to  believe  the  contrary,  I 
will  not  enter  into  that  evidence,  nor  offer  any 
other  on  my  part,  relying  upon  your  lordships' 
justice,  and  my  own  innocence :  not  only  as 
that  innocence  may  be  presumed  from  the  in- 
sufficiency of  proof  on  the^  part  of  the  pro- 
secutors, to  shew  either  malice  or  premedita* 
tion  in  me,  but  as  most  of  the  witnesses  una- 
nimously agree  in  declaring  the  provocation, 
challenge,  and  insult  offered  me;  and  your 
lordships  will  not  imagine  that  I  felt  them  with 
Jess  emotion,  because  my  manner  and  my 
words  were  decent. 

My  lords,  as  the  provocation  was  great,  so 
the  time  was  very  short,  between  the  conver- 
sation and  my  meeting  with  Mr.  Chaworth 
upon  the  stairs,  which  was  quite  unexpected  to 
me. 

After  that  accidental  meeting,  the  time  of 
our  continuing  together  (which  was  scarce 
four  minutes),  the  light,  the  unfitness  of  the 
place,  and  every  other  circumstance  prove,  in 
the  strongest  manner,  that  nothing  could  be 
more  sudden  and  unpremeditated  than  the  con- 
flict that  ended  so  unfortunately,  and  in  which 
I  received  the  first  thrust,  et  the  peril  of  tAy 
own  life. 

Our  fighting  could  not  be  very  regular, 
drcumstauced  as  it  was ;  but  notwithstanding 
some  insinuations,  my  own  mind  does  not 
charge  me  with  the  least  unfairness.  The  facts 
declared  by  Mr.  Chaworth,  import  the  con- 
trary;  and  Mr.  Partington  has  acquainted 
your  lordships,  that  the  last  declarations,  re- 
duced Into  writing,  were  understood  by  bira, 
and  by  the  other  gentlemen  present,  as  an 
^answer  to  every  question  which  bad  been  asked. 
My  lords,  it  is  very  plain  from  the  evidence, 
that  Mr.  Chaworth  had  not  cooled ;  and  if  the 
infirmity  of  his  temner  was  such,  as  not  to 
have  recovered  itself  in  so  short  an  interval, 
though  he  had  done  the  injury ;  your  lord- 
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ahiiw,  I  hope,  will  at  least  make  that  allowance 
(which  the  law  permits)  to  the  like  iofinnity 
of  nature  in  him  who  had  been  injured. 
^  Grieved  and  affected  as  1  am  on  tliis  occa- 
sion, and  willing  to  spare  any  reflection  oo  the 
dead,  the  necessity  of  my  defence  ooiiges  nse 
to  take  notice,  that  according  to  the  evidence 
of  Mr.  Donston,  whom  he  desired  to  apeak  with 
on  the  stairs,  he  but  too  clearly  explained  the 
sense  in  which  his  words  were  intended,  by 
asking  that  gentleman.  Whether  he  had  ob- 
served what  passed  between  himself  and  me, 
and  whether  he  had  left  the  matter  short  ? 

Such  a  bebavionr,  my  lords,  needs  no  com- 
ment, especially  if  considered  with  the  sequel 
of  it ;  after  we  came  into  the  room  below, 
where  he  declined  giving  me  any  reaaonahle 
explanation,  though  such  an  one  might  easily 
have  been  given  as  would  have  been  consist- 
ent with  my  honour  and  character. 

In  such  a  case  your  lordships  will,  no  doubt, 
have  some  consideration  *for  numan  weakness 
and  passion,  always  influenced  and  inflamed  in 
some  degree  by  the  customs  of  the  world. 

And  though  I  am  persuaded  that  compassion 
can  never  obstruct  your  impartial  justice,  yet 
I  trust  that  you  will  incline  to  mitigate  the 
rigour  of  it,  ancLsdminister  it,  according  to  law^ 
in  mercy. 

I  am  told,  my  lords,  that  it  has  been  held  by 
the  greatest  authorities  in  the  law,  that  if  con- 
tumelious words  (and  stili  more,  1  presume,  if 
contemptnous  words  of  challenge)  have  bciea 
given  by  one  man  to  another,  and,  before  they 
are  cooled,  either  bids  the  other  draw  his  sword* 
and  death  ensues,  after  mutual  passes,  the  &ct 
in  that  case  will  not  amount  to  murder. 

Therefore  I  am  willing  to  hope,  that  your 
lordships,  in  weighing  these  circumstaooes, 
may  find  sufficient  cause  to  acquit  me  of  all 
malice,  and  to  consider  me  as  an  unhappy  maa^ 
innocent  in  intention,  conscioAs  only  of  mis- 
fortune. 

My  lords,  I  will  detain  yon  no  longer.  I 
am  in  your  lordships' judgment,  and  shall  ex* 
pect  your  sentence,  whether  for  life  or  death, 
with  all  the  submission  that  is  doe  to  the  noblest 
and  most  equitable  court  of  judicatore  ia  the 
world. 

Then  the  Lord  High  Steward  retamed  back 
to  his  chair. 

£.  H.S.  .lieutenant  of  the  Tower,  take 
William'lord  Byron  from  the  bar. 

Which  was  done  accordingly. 

Lord  President*  My  lords,  I  move  ye«r 
lordships  to  adjourn  to  the  Chamber  of  Par- 
liament.— Lordi,  Ay,  ay. 

L.  H,  S.  This  House  is  adjowned  to  the 
Chamber  of  Parliament. 

The  Lords  and  others  retoraed  to  the  Cbam- 
ber  of  Pariiament  in  tne  same  order  they  came 

1     '  ■  ■  '"'■ "      —  ■  ■  -  ■  — - — 

*  See  Leach's  Hawkins's  Picas  of  the  Crown, 
book  1,  c.  31,  §  S8. 
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down:  and, aftw gont time,  the  Houiewas 
•4ioariMd  afifftia  into  Westoiimter-haU;  end 
the  Peers  beinip  there  seated,  and  the  Lord 
High  Steward  in  his  chair,  and  the  House  re- 
named, the  Segeant  at  Arms  made  proclama* 
tion  for  silence  as  usual. 

L,H:8.  Your  lordships  have  beard  the  eri- 
denoe,  eud  eveiy  thing  that  has  been  alledged 
OD  both  sides;  and  the  solemnity  of  your  pro- 
ceedings requires  that  your  lordshipa'  opinions 
on  the  queation,  of  Guilty,  or  Not  Guilty, 
should  be  delit ered  severally  in  the  absence  of 
the  prisoner,  beginning  with  the  junior  baron  ; 
and  that  the  prisoner  should  afterwords  be  ac- 

riaied  with  ihe  result  of  those  opinions  by  me. 
t  your  lordships'  pleasure  to  proeeed  now  to 
give  your  opinions  on  the  question,  of  Guilty, 
or  Not  Guilty  P— loriif.  Ay,  ay. 

Then  the  Lord  High  Steward  stood  up  un- 
covered ;  and,  beginning  with  the  youngest 
peer,  said, 

George  lord  Vernon,  What  says  your  lord- 
ship ?  Is  William  lord  Byron  Guilty  of  the 
felony  and  murder  whereof  be  stands  indicted, 
or  Not  Guilty  ? 

Whereupon  George  lord  Vernon^  standing 
up  in  hla  place,  uncovered,  and  laying  his 
right  hand  upon  bis  breast,  answered,  Not 
Guilty  of  Murder,  but  Guilty  of  Manslaughter, 
upon  my  honour. 

In  like  manner  the  eeveral  lords  after- 
mentioned,  being  all  that  were  present,  an- 
swered as  followelb : 

Edward  lord  Beaulieu.  Not  Guilty,  upon 
my  honour. 

Joseph  lord  Milton,  John  lord  Montague, 
John  lord  Lovel  and  Holland,  William  lord 
Boston,  Nathaniel  lord  Scarsdale,  Richard  tord 
Grosvenor,  Thomas  loni  Grantham,  Lewis  lord 
Sondes,  William  lord  Wycombe,  George  lord 
I^ttelton,  Wills  lord  Harwich,  William  lord 
Mansfield,  Horatio  lord  Walpole,  Thoroaa  lord 
Hyde,  Vere  lord  Vere,  William  lord  Ponsonby, 
Henry  lord  Ravensworth,  Matthew  tord  For- 
test^e,  Thoroais  lord  Bruce,  Samuel  lord  San- 
dys, George  lord  Edgecumbe,  Frederick  Henry 
lord  Ched worth,  Thomas  lonl  Montfort,  John 
lord  Monsou,  William  lord  King,  Matthew 
Duc^ic  lord  Ducie,  Charles  lord  Cadogan, 
Samuel  lord  Masham,  Robert  lord  Trevor, 
Edmund  lord  Boyle,  Charles  Schaw  lord 
Cathcart,  William  lord  Craven,  Nathaniel 
lord  Delamer,  John  lord  Berkeley  of  Strat- 
ton,  Edward  lord  Leigh,  John  lord  Clifton, 
John  lord  St.  John  of  BleUoe,  John  Fey- 
to  lord  Willougbby  of  Broke,  Norbornotord 
Botetourt,  George  lord  Abergavenny ;  Not 
Guilty  of  Murder,  but  Guilty  of  Manalaughter, 
iipon  my  honour. 

Francis  lord  Le  Despencer.  Not  Guilty, 
upon  my  honour. 

John  viscount  Dudley  and  Ward,  William 
viscount  Courtenay,  Edward  viscount  Went- 
wortb,  John  viscount  Spencer,  William  vis- 
eoont  Folkestone,  George  viaeouni  Torriog^ : 

\OU  XIX. 


Not  Gaihy  of  Murder,  but  Goilfry  of  Man- 
slaughter, upon  my  honour. 

Hugh  viscount  Falmouth.  Not  Guilty, 
Qpon  my  honour. 

Frederick  viscount  Bolipgbroke  and  SainI 
John,  Thomas  viscount  Weymouth,  Georgn 
viscount  Townshend,  Richard  viicoont  Say 
and  Sele,  Edward  viscount  Hereford ;  Not 
Guilty  of  Murder,  but  Guilty  of  Man8l8Ugbter« 
upon  my  honour. 

Stephen  earl  of  Bchester,  Thomas  earl  Fan- 
conberg,  Philip  earl  of  Hardwicke,  Cbarlea 
earl  Comwallis,  Simon  earl  Harcourt,  Richard 
earl  Temple,  Hugh  earl  of  Northumberland, 
Henry  Arthur  earl  Powis,  John  earl  of  Buck* 
inghamshire,  William  earl  of  Harrington  ;  Not 
Guilty  of  Murder,  but  Guilty  of  Manslaugbteri 
upon  my  hononr. 

Geoi]geearlofOrford.  Not  Guilty,  upon  my 
honour. 

John  earl  of  Asbbumham,  John  earl  Walde-* 
grave,  John  earl  Ker,  George  earl  of  Mac- 
clesfield, Henry  earl  of  Sussex,  Georgn 
earl  of  Halifiuc,  Heneage  earl  of  Aylesford, 
Charles  earl  of  Tankerville,  William  earl  of 
Dartmouth,  William  earl  of  Strafibrd,  Edward 
earl  of  Oxford  and  Mortimer,  John  earl  of 
Bute,  Hugh  earl  of  Marchmont,  William  earl 
of  March  and  Riigleo,  William  earl  of  Dun- 
more,  John  earl  of  Breadalbane,  John  earl  of 
Loudoun,  Jameaearl  of  Abercorn,  Alexander 
earl  of  Egtingtoun,  James  earl  of  Morton,  Vere 
earl  Poulet,  George  William  earl  of  Coventry, 
George  earl  of  Albemarle,  Richard  earl  of 
Sbarborough,  Other  Lewis  earl  of  Plymouth, 
Henry  earl  of  Gauisborough,  George  Henry 
earl  of  Litchfield,  Anthony  Ashley  earl  of 
Shaftesbury,  George  earl  of  Cardigan,  William 
Anne  Holies  earl  of  Essex,  John  earl  of  Sand« 
wich,  Daniel  earl  of  Winchelsea  and  Notting- 
ham, Charles  earl  of  Peterborough  and  Mon^ 
mouth,  Thomas  earl  of  Westmoreland,  Basil 
earl  of  Deabigh,  Henry  earl  of  Suffolk  and 
Berkshire,  Henry  earl  of  Lincoln,  Henry  earl 
of  Pembroke  and  Montgomery,  Francis  earl  of 
Huntingdon,  Granville  Levison  earl  Gower, 
(lord  chamberlain  of  the  household,)  Wil- 
liam earl  Talbot,  (lord  steward  oftheliouse- 
hoki.)  NotGuiky  of  Murder,  but  Guilty  of 
Manslaughter,  upon  my  honour. 

Charles  marquis  or  Rockingham.  Not 
Guilty  of  Murder,  but  Guilty  of  Manslaoghter, 
upon  my  hononr. 

Francis  duke  of  Bridgwater,  Henry  duke  of 
Cbandos,  Geoq^duke  of  Manchester,  William 
Henry  Cavendish  duke  ^  Portland,  Thomas 
Holies  duke  of  Newcastle,  Peregrroe  duke  of 
Ancaster  and  Kesteven,  (lord  gieal  chamber- 
lain of  England,)  John  duke  of  Aivyle,  John 
duke  of  Rutkind,  Thomas  duke  of  Leeds,  Au- 
gustus Henry  duke  of  Grafton,  Charles  duke 
of  Richmond,  John  duke  of  Bedford,  (lord 

8 resident  of   the  -comidl.)     Not   Guihy   of 
lorder,  buttyuihy  of  Manshmgbter,  upon  my 
hononr. 

His  royal  highness  William  Henry  duke  of 
Gbuoester  and  Edwbargh.     Not  Guilty  of 
4  K 


jrrvciBiiNniya  waa  tncn  niHue  nir  \uc  mu 
feant  of  the  Tower  to  bring  the  priaoner  to  l 
bar,  wbieh  was  done  in  the  same  order  as  I 


Upon  which  his  lordship  ckiined  the  benefit 
>f  the  staloie  of  Edward  the  sixth. 
Whertupon  the  Lord  High  Steward  ae- 
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Mttnler,  but  Gntlty  of  Bfanslaughterf  upon  my 
honour. 

His  royal  highness  Edward  dnke  of  York 
nd  Albany.  Not  Guilty  of  Murder,  but 
feiHty  of  Manslaughter,  upon  my  honour. 

Then  the  Lard  High  Steward^  standing  un- 
fovered  at  the  ohair,  laying  his  band  upon  his 
^COMt,  said  i 

My  lords,  T  am  of  opinion  that  William 
Ibrd  Byron  is  Not  Guilty  of  Munkr,  but  Guilty 
•f  Manslaughter,  upon  my  honour. 

X.  H.  S.  Your  lordships  hare  found  that 
vFilliam  k>rd  Byron  is  Not  Guilty  of  the  felony 
MoA  Murder  whereof  be  stands  indioted ;  but 
bare  found  him  Guilty  of  Mansianghter ;  one 
hundred  and  nineteen  of  your  lordships  baring 
voted  him  Guilty  of  Manslaughter,  and  the  re- 
maining four  haying  declared  him  to  be  Not 
Gailty  generally :  is  it  your  lordships'  pleasure 
that  be  should  be  ailTed  iui  and  aoquaintcd 
Iberewith  ?'~Lords.  Ay,  ay. 

ProdanMtipn  was  then  made  fhr  the  fiente- 

»the 
be- 
Ibre;  and  afterwards  prodamation  was  made 
for  silence,  as  usual. 

L.  H,  S.  William  lord  Byrao,  the  Lords 
^are  considered  of  the  cbaige  and  evidence 
brought  against  yon,  and  haye  likewise  con  • 
pidered  of  every  tmog  which  you  have  alledged 
in  your  defence,  and  upon  tne  whole  matter, 
their  lordships  bare  found  you  Wot  Guilty  ef 
the  Murder  whereof  you  stand  indicted,  but 
Guilty  of  Manslaughter.  What  has  your  lord* 
obip  to  alledge  against  jad|gment  bieiBg  pro* 
Bomced  upon  yon  ? 


qoahited  htei,  that  he  waa  allowed  the! 

of  that  stotnte,*  and  was  dischafgtd,  payfaig^  bin 

flses. 

Proclamation  was  then  made  for.  silence  in 
the  nsual  manner. 

JLfl.S.  My  fords,  this  trial  being  at  Mcfed, 
nothing  remains  to  be  do^^e  bcroi  hot  to  datar 
mine  &e  Commisiion* 

Lm-di.    Ay,  ay. 

L,  H.  S.  Let  proclaimition  be  made  ftr  di»- 
solvinr  theCommission  of  High  Stsward. 

Seryeant  at  Armi,  Oyes,  0^es»Oyes  I  Our 
sovereign  lord  the  king  does  strictly  afaaig* 
and  commaMi  all  asanner  of  persons  here  pn- 
sent,  and  that  have  here  atlanded,  to  depart 
henoe  in  the  peace  of  God ,  and  of  our  said  aov^ 
reign  lord  tne  king,  for  his  grace  my  Lsid 
High  Steward  of  Great-Britain  intends  now  to 
dissolve  his  Commission. 

Then  the  white  staff  being  delivered  to  tbo 
Lord  High  Steward  by  the  gentleman  usher  of 
the  Black  Rod  upon  bis  knee,  bis  grace  stood 
up  uncovered,  and  holding  the  stZfF  in  both 
his  bands,  broke  it  in  two,  and  declared  the 
Commission  to  be  dissolved  ;  and  then  leaving 
the  chair,  came  down  to  the  wvolpack,  and 
said.  Is  it  yonr  lordships'  pleasure  to  mdjonrtt 
to  the  Chamber  of  ParKament  P 

Lords.  Ay,  ay. 

X.  H.  S.  This  House  is  adjourned  to  the 
Chamlier  of  Pariiamenu 

Theo  the  Peers  and  others  retomed  back  to 
the  Chamber  of  Pariiament,  in  the  same  order 
they  came  down,  except  that  their  royal  high- 
nesses the  dnke  of  uknioester  and  dake  ef 
York,  walked  after  the  Lard  Chancellor. 


•  As  to  this,  see  in  this  Goilectlon« 
1776,  the  Case  of  the  pmaoa  caHing 
dadiess  dowsger  of  Kingalso. 


i46.  The  Trial  of  Kathaein£  Nairn  and  Patrick  Ogilvie,  for 
the  Crimes  ot  Incest  and  Murder,  before  the  High  Court  of 
Justiciary  in  Scotland,  upon  the  5  th,  12th,  I3th^  14tli,  15tl]» 
and  16th  days  of  August:  6  George  III.  a.  d.   1765. 


CvsiA  Jt7STiciARu  S.  O.  N,  Rws*  tents 
in  Nora  Scosionis  Dooao  de  Edinbuiig^h, 
^ninto  die  nensis  Au^^i,  millestmo  sep* 
tingenieskno  sexageaisso  qninto,  per  Ho- 
Dorabiles  Viros  Dominam  GilbertHm  EUiot 
de  Mtnto,  Bajronetum,  I>ominttin  Josti' 
ciarittBft  Clericum,  Alezandrum  Boswell 
do  Aoebinleck,  Andream  Pri^le  de  Ale- 
moor,  Henriooflu  Home  de  Karnes,  Ja- 
cobum  Feivuson  de  Pitfoor,  et  Geoiyium 
Brown  de  Coalston,  Commiasionarios  Ju** 
liciari8s8.I>.N.iUgis. 

Coria  kgitlm^  affirmittu 


Iniran* 

Kalharijfe  Nmm,  widow  of  the 
Thomas Oi^lfie of  Easimifai,  in  tfaeoooii^aC 
Forfar;  mSi 

Patrick  Ogihitt  lieutenant  of  the  89th  re^ 
giment  of  foot,  brother  german  of  the  said  de- 
ceased Tbomas  OfUvie;  both  now  prisoaos 
in  the  Tolbooth  of  Edinbnrgb,  pannels. 

Indicted  and 


at  ^  II, 

Thomas  Miller  of  Barskimming,  ea^'.  his  na- 
jeacy's  adfOGate,1«r  his  majesty's  interert,  Ibr 
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usn 


JbrInc€$tan(f.MHrd€t.  : 


A.I}.  i7e& 
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in  tlM  cdmiMl  lAdiQUnfnt  mmd 
thcretMsl,  beariof ,  Tbtt  wli«reai».by  Ihe  Uw 
of  Gad,  ud  the  l»wi  of  this  Md  all  other  woU- 
gttv«rD«dnsaIflM,  theciimeof  ioent,eoBMullad 
oeCwiift  a  toian  and  tha  wife  of  iiie  biotber- 
ginmiaa,  eapaeiaUy  when  euob  jorime  ie  cam- 
mitted  wilhia  the  dwelling*heiiee  of  Ihe  ipjvied 
Iraabaad)  where  the  offeadere  were  cheruhad 
and  entcftaiaed  by  him  with  oonfidenoe  aod 
tmet,  is  a  beiaoiia  orima,  aad  meetaereiely  pa-, 
aaibable ;  aad  partfoulariy  by  a»  aol  paeied 
ia  the  parliasaDiof  8r4>tlaad»ia  tbayear  1M7, 
beiag  the  firal  pariiameat  of  kiog  James  the 
Mkf  ehap.  14,  iqlitaled,  <*  Aoeat  them  that 
comanit  meest,*'  it  is  statated  and  ordaiaed, 
'<  Thai  qohatauBoefer  peraen  or  paaaacf  that 
cammittes  the  said  abnomiDable  oryna  of  ib- 
ceirt,  that  is  to  say,  qufaatsnmeter  peraoa  or 
peraoaas  they  be  that  abuses  their  bodia  with 
aik  persones  id  degrie,  as  Ood  in  his  word  has 
aspresslie  forbiddoi,  in  o&v  time  cummiar,  as 
Is  cofitaincd  io  the  x?iii  cnapter  of  Levitious, 
aall  be  punished  to  the  death:"  And  also 
whereas,  by  the  same  holy  law  of  God,  and 
'  by  the  laws  of  this  and  every  other  well-ffo- 
▼emed  realm,  all  wilful  homicide  or  murder, 


lally  when  perpetrated  by  poison,  and 
above  all,  when  such  murder  is  committed 
under  trust,  or  upon  s  person  to  whom  fidelity 
aad^  aiieotion  are  due  by  the  most  sacred  tiss, 
is  also  a  crime  of  most  heinous  and  atrociaus 
nature,  and  sef erely  nunishabie :  yet  trua  it  is, 
•ad  of  verity,  that  the  said  Katharine  Nairn 
aad  Patrick  Ogiivie,  shaking  off  all  fear  of 
God  and  ramrd  to  the  laws,  ha?e  presumed  to 
^andai 


I  are  guilty,  actors,  art  and  part,  of 
bath,  or  oaa  or  other  of  the  aaid  heinous  crimes 
0f  incest  and  morder,  aggra?atad  as  aforesaid : 
IB  so  far  as»  the  said  Katharine  Nairn  having 
been  marriad  to  the  aaid  deceased  Thomas 
Ogilvie  in  the  month  of  January  last,  io  this 
present  year  1705  ;  and  the  said  Patrick  Ogi)- 
▼ie  having  about  thai  time  returned  from 
abroad,  and  taken  up  his  residence  at  the  bouse 
of  Eastmiln  belonging  totbesaidd^eased  Tbo- 
Bsas  0gilvie  his  brother*  in  the  pariah  of 
Gleaylla  and  county  of  Forfar,  the  aaid  Km- 
tharioe  Nairn  did,  soon  after  her  said  marriage, 
•tienale  her  affections  from  her  said  husband, 
aod  ihll  into  a  course  of  iodeoeat  familiarities 
with  the  aaid  Patrick  Ogi  I  vie,  which  soou  lia- 
came  the  subject  of  observation  and  regret  to 
her  unhappy  husband,  and  to  her  friends  and 
fiunily  ;  and  notwithstanding  repeated  admo- 
nitions given  to  the  said  Kathartae  Nairn,  and 
to  the  said  Patrick  Ogilvie,  by  the  said  Tho- 
nua  O^vie  and  their  other  relations,  to  ab- 
•taSa  from  such  indecent  ^mdiarities,  they  ub- 
•tiBately  persisted  therein,  frequently  retired 
togeth^,  and  continued  in  private  for  a  oonsi- 
detable  tisse,  as  well  in  the  fields  as  wit|iia  the 
of  Eaatmiia,  aad  ia  other  houses  aad 
of  that  aetghbonrbood ;  and  the  said 
ina  Nairn  and  Pkitrick  Ogilvie,  yteUiag 
«a  their  inordiaata  desires,  did,  after  the  aaid 
■aarriagoi  via.  ia  tho  months  of  January, 
Vab|«i^»  SUmkp  April,  Jllay»  apd  Juu^  aU 


iMl  pM,*  aad  ba^ia  the  leih  day  of  that  last 
asonth,  at  diCereui  times,  aod  in  ona  as  oih«r 
of  tho  rooms  of  the  house  9^  Eastmiln,  aad  ia 
tha  oQt*bouses  adjacent  thereto,  lie  tegethav, 
and  ahaaa  their  hodiea  with  oaa  another  1  ami 
thereby  thev,  and  each  of  thaw,  commlued 
the  abonganabie  crime  of  iaceit )  aod  their  in- 
decent cpndoct  having  at  last  boQome  tho  soh- 
jeot  of  obeervation  and  juat  ceoaure,  not  onlv 
to  the  said  deeeaeed  Thomas  Ogilvie  and  hii 
lamilyi  hot  to  the  neighbourhood^  tha  said 
Patrick  Ogilvie  was,  on  tliat  account,  dlamisaad 
by  the  said  Thomas  Ogilvif  from  bia  hegs0,  ao 
or  about  tho  93d  day  of  Uay  last;  and  the 
said.Kathariao  Naira,  did  upoa  that  Qccarion, 
aod  thereafter,  express  her  ceseutment  againat 
her  husband,  and  by  the  most  outrageous  h^ 
haviour;  and  before  (he  said  Patrick  Ogilvie 
left  tha  said  house,  or  aoon  after,  he  and  the 
aaid  Katharine  Nairn  did  treaoherouMv  and 
wickedl  V  canspire.  to  murder  the  aaid  Tbemaa 
Ogilvie  ly  (Miiaoa;  and,  upon  different  occa- 
sions, the  sai<t  Katharme  Nairn  aignified  thia 
her  wKked  purpose  to  Anne  Clark,  daunhter  of 
the  deceased  Allan  Clark,  officer  of  eioisa^ 
who  then  lived  in  family  with  her,  and  io- 
ibrmed  her,  that  the  avd  Patrick  Ogilvie  had 
undertaken  to  provide  the  poison,  which  aha 
did  not  then  believe  either  of  them  oapable 
of,  and  endeaToured  t^  di? ert  the  said  Kathft- 
rina  Nairn  from  auoh  wicked  thoughts ;  butw 
instigated  by  the  touiptatibns  of  the  deril  and 
oft  their  own  wicked  hearts,  the  said  K»- 
tharine  Nairn  and  Patrick  Ogilvie  persisted  ia 
their  wi<iked  conspiracy  i  and  from  tho  thno 
the  aaid  Patrick  OgiUie  was  dismissed  from  his 
brother's  houfc,  he  and  the  said  Katharino 
Naira  carried  ou  a  aeoret  correspondence  by 
letters*  and  had  private  meetings  together  for 
the  purpose  of  Qoocertiog  the  perpetration  af 
their  wicked  design ;  oaa  of  which  lettera, 
without  a  dale,  and  unsigned,  but  of  the  haad- 
writing  of  the  said  Katharine  Nairn,  will  ha 
produced  in  eridenqe  against  themt  U'd  will  ha 
lodged  in  the  hands  of  the  clerk  of  the  High 
Court  of  Justiciary ,  before  which  they  are  to  be 
tried,  that  they  may  seev^he  same:  and,  for 
accomplishing  the  murder  so  concerted  betwixt 
them  asaforesaidi  the  said  Patrick  Ogilvie  did« 
about  the  Utter  end  of  May  hist,  repair  to  tha 
hmigh  of  Brechin,  ia  (he  county  aforeaaid,  and 
there  bought  aud  received  from  Jamea  €aih> 
negie,  surgeon  ia  that  bufgh,  a  small  phial 
glass  of  laudaaunit  which  ne  pretended  was 
for  hie  own  health,  and  about  half  an  ounce  or 
more  of  arseoicL.  pulverized,  and  put  up  In 
three  or  four  different  dos^  in  aeparate  papeo* 
isovers,  pretending  that  he  had  oacaaion  for 
that  poiaon*  lu  order  to  bill  some  d^ga,  whkdi 
deatroyed  the  game  in  that  pKrt  of  the  country 
where  he  rasided.  And  tho  aaid  P^rick  Oiril- 
vie  brought  the  said  poison  to  Alytb*  within  a 
few  miles  of  £astmiln»  where  he  arrived  up6n 


^  As  ta  the  tract  of  timOf  within  which  tha 
offimcea  are  alleged,  aae  1  Bnma'a  Cown. 
Tri4  te  OigitiiO.  r>  n^St^^  «l  lag. 


1239] 


5  GEORGE  lU.  Tfial  qfK.  Nairn  and  P.  OgiMe, 


[1210 


w  about  Monday  the  third  day  of  JoM  tart,  mt 
the  house  of  Andrew  Stewart,  merchant  there, 
liis  brotber«iii»law ;  aod,  upon  the  day  IbUow- 
in^,  he  did  there  receive  a  letter  from  the  oaid 
Katharine  Nairn,  which,  by  her  ordera,  waa 
delivered  to  him  in  private,  by  Elizabeth  8tnrw 
lock  her  servant ;  to  which  he  letnmed  an  an- 
swer that  same  day,  with  the  aaid  Elizabeth 
Sturrock,  by  a  letter,  with  injitnctions  to  de- 
liver it  privately  to  the  said  Katharine  Nairn ; 
which  was  done  aooordingly  :  and,  upon  the 
da^  following,  being  the  5th  day  of  June,  the 
zaid  Andrew  Stewart  having  had  occasioo  to  go 
to  the  honse  of  Eastmiln,  he,  the  said  Patrick 
Ogilvie,  did  send  with  him  two  smalt  phial 
glasses,  one  of  whiclf  he  said  contained  laoda  - 
nnm,  and  a  paper  with  directions  about  the 
manner  of  using  it ;  aod  also  a  packet,  which 
he  said  contained  salts,  and  a  letter  closed  with 
a  wafer,  and  likewise  sealed  with  wax,  addres»- 
«d  to  the  said  Katharine  Nairn  at  Eastmiln ; 
and  he  Informed  the  said  Andrevf  Stewart  that 
these  were  medicines  for  the  use  of  the  said 
Katharine  Nairn  herself,  and  desired  him  to 
deliver  them  and  the  letter  privately  into  her 
own  hands:  and  the  said  Katharine  Nairn, 
Javing  been  previously  advised  by  the  said 
Pktridc  Ogilvie,  that  he  was  to  send  the  poison 
hf  the  said  Andrew  Stewart,  watched  his  ar- 
nval  at  the  house  of  Eastmiln,  and,  upon  his 
coming  there,  conducted  him  into  a  private 
room,  and  received  from  him  the  above  parti- 
culars, which  she  presently  locked  up  in  a 
drawer  alongst  with  the  letter,  without  reading 
the  same ;  and,  in  this  manner,  or  by  some 
other  conveyance  to  the  prosecutor  unknown, 
the  arsenic  bought  by  the  said  Patrick  Ogilvie 
•8  aforesaid,  was  conveyed  by  Him  to,  aod  re- 
ceived bv  the  said  Katharine  Nairn  at  the 
house  of  Eastmiln :  and  the  said  Andrew 
Stewart  having,  some  time  after  his,  arrival 
there,  discovered  to  the  said  Anne  Clark,  that 
he  had  brought  some  medicines  from  the  said 
Patrick  Ogilvie,  which  he  had  delivered  to  the 
caid  Katharine  Nairn,  Anne  Clark  did  there- 
upon disclose  to  the  oaid  Andrew  Stewart,  and 
to  Isobel  M/Kepzie,  the  mother  of  the  said 
Thomas  Ogilvie,  her  apprehensions  of  danger 
Mothe  said  Thomas  Ogilvie's  life;  and  all  these 
persons,  or  some  of  them,  did  that  night  advise 
and  caution  the  said  Thomas  OgiWie,  to  take 
no  meat  or  drink  from  his  wife,  ezoept  what  he 
«aw  others  taking;  and  some  time  that  same 
night,  the  said  Katharine  Nairn  said  to  the  said 
Andrew  Stewart,  she^rished  her  husband  was 
4lead ;  and  the  said  Thomas  Ogilvie  did  that 
aame  night  sup  with  the  said  Katharine  Nairn, 
his  wife,  and  the  other  persons  above  named,  in 
his  erdinar^r  state  of  health,  and  went  to  bed  at 
the  usual  time  of  night,  having  been  abroad 
the  preeediog  day:  that  next  morning,  the  6th 
4ay  of  ;fttne,  or  cue  or  other  of  the  days  in  the 
heginning  «f  that  momh,  breaklast  was  set  in 
the  parioor  eariier  thsn  usual,  and  the  said 
Thomas  Ogilvie  not  having  then  got  out  of  hed, 
the  said  Katharine  Naim^filled  out  the  first  of 
the  tea  in  •  hswJ,  whiQh  shemd  she  was  goiDg 


to  earry  an  to  the  laird,  BManing  her  I 
and  aocordingly  left  the  pariour  with  the  jaid 
bowl  in  her  hand ;  but  ustead  of  cairying  it 
straijifht  to  her  husband,  ahe  went  into  a  ctaMt 
adjoining  to  his  bed-room,  where  she  rtswinsd 
for  some  time,  and  there  wickedly  and  fdeni- 
ously  mixed  the  arseom  which  she  had  received 
as  aforesaid,  or  sonoe  other  deadly  poison,  talo 
the  said  bowl  of  tea,  which  she  ansrwards  cas^ 
ried  to  her  husband,  and  pressed  him  lo  d 
the  same,  which  he  aocordingly  did :  and  i 
after  he  roae  from  bed,  went  abroad,  convened 
with  some  of  his  tenants  and  servants,  and  then 
appeared  to  be  in  his  ordinary  state  of  heahh-; 
but  before  he  got  back  to  the  house,  airil  within 
the  tpace  of  an  hoor  or  thereby  after  he  had 
drunk  theoaid  bo^l  of  tea,  he  was  seiied  with 
a  violent  reaching  and  vomiting,  and  having 
got  into  the  kitchen,  be  continued  there  for 
some  time  in  great  diatress,  upon  which  be  was 
helped  up  to  his  own  room,  and  laid  in  bed, 
where  he  remained  reach'rag,  vomiting,  and 
purging  with  such  violence,  that  he  sometinMU 
appeared  convulsed  ;  and,  io  the  intervals  of 
bis  distress,  he  did  say  to  his  friends;  and  otben 
about  him,  that  he  bad  been  poisoned  hy  the 
said  bowl  of  tea  which  ho  had  got  from  hia 
wifo ;  and  he  having  called  for  water  to  drmky 
which  was  brought  up  to  the  room  by  Anno 
Sampaon  his  servant-maid,  in  the  aame  bowl, 
or  one  like  to  that  out  of  which  he  had  drank 
the  tea,  be  said,  *»  Damn  that  boi»l,  for  I  have 
got  n^y  death  out  of  it  already,'*  and  ordered 
her  lo  bring  up  the  water  in  the  tea-kettle,  for 
he  would  drink  out  of  nothing  else ;  and  hav- 


ing continued  in  the  situation  above  descrihtd 
for  several  hours,  his  tongue  swelled,  and  hia 
mouth  became  so  parek^  and  dry,  that  he 
could  scarcely  speak ;  and,  during  his  ilbicaa, 
though  from  the  beginning  very  afarning,  tho 
said  fCatbarine  Nairn  not  only  endeavoured  to 
binder  bis  friends  and  neighbours  to  have  ac* 
cess  to  him,  but  when  she  was  pressed,  by  the 
siiid  Andrew  Stewart,  to  send  for  a  anigooo, 
she  obstinately  resisted  that  proposal  till  near 
sun-set,  when  the  said  Thomas  OgUvie  her 
husband  apnearing  to  be  then  very  low  aod 
near  his  end,  she  sent  a  servant  on  horeebnck 
to  bring  Peter  Meik,  surgeon  at  Alyth,  who 
accordingly  came  with  all  dispatch  ;  but,  be- 
fore  bis  arrival,  her  husband  was  dead,  having 
died  in  the  night  betwixt  tl^  6th  and  rth  days 
of  June  last,  or  upon  one  or  other  of  the  days 
or  nights  iu  the  banning  of  that  UKMith :  and 
from  the  symptoms  of  bis  distirder,  and  whole 
cireumstances  of  the  case  above- recited,  it  evi- 
dently appeare  that  he  died  of  the  poison  which 
was  mixed  and  given  to  him,  by  the  aaid  Kitfh** 
rineNairo,in  the  bowl  of  teaasabovemcntioBed. 
And  some  days  thereafter,  when  it  was  proneaed 
to  mspect  the  dead  body,  she,  Katharine  Nana, 
appeared  like  one  distraoled,  and  cried  oat. 
What  will  1  do !  and  the  aaid  Patrick  Ogilvie 
bebg  advised  of  the  death  of  the  said  TheiMe 
Ogilvie  his  brother,  to  whom  he  ia  heir,  in  cnaa 
the  said  Katharine  Nairn  besot  with  child,  ho 
ly  ovne  to  ^aainilnt  Inoh  "V  hii 


foir  Incesi  and  Murder. 


mi} 

T«tid«noe  theie,  and  gave  the  neceanry 
for  the  intennent  And  ibe  said  Katharine 
Nairn  and  Patrick  Ogilvie,  having  been  appre- 
hended there,  and  comniitted  to  the  priaon  of 
Forfar,  by  George  Campbell,  esq.  sberiff>sab- 
stitate  or  that  eoan^,  as  gatlty  of  the  murder 
of  the  said  Thomas  Ogilrie,  and  examined  by 
the  said  aherilT-aabstitute  npon  the  14th  and 
15th  days  of  June  last,  did  each  emit  two  se- 
veral dedarations,  which  were  sobscribed  by 
eaeh  of  them,  and  by  the  s«d  sheriff-aubati- 
tute ;  which  dechurationa  are  to  be  osed  in  eri- 
dence  against  them  upon  their  trial,  and  shall 
be  lodged  in  the  hands  of  the  clerk  of  the  said 
Comrt  of  Jnsticiary,  that  they  may  have  access 
to  see  the  same :  and  another  examination  of 
the  said  Patrick  (Mlrie,  taken  before  James 
Balfour,  esq.  8herifl^8obstitote  of  the  county  of 
Edinburgh,  upon  the  SSd  day  of  the  said  month 
of  June  last,  and  subscribed  by  him  and  the 
said  James  Balfonr ;  and  also  an  enmination 
of  the  said  Katharide  Nairn,  taken  before  the 
said  JaoMs  BaHbor,  upon  the  S4th  day  of  the 
said  month  of  Jane  last,  and  subscribed  by 
bim,  will  likewise  be  produced  in  eridence 
against  them  in  the  course  of  their  trial,  and 
will  in  like  manner  bie  lodged  in  the  hands  of 
the  clerk  of  the  said  Court  of  Justiciary,  that 
they  may  hare  access  to  see  the  same.  At 
least,  at  the  time  and  place  jforesaid,  the  said 
Thomas  Off il vie  was  murdered  or  died  by  poi- 
son, wilfully  administered  to  him  ;  and  of 
which  murder  or  poisoning  the  said  Kathi^rine 
Nairn  and  Patrick  Ogilvie,  and  each  of  them, 
or  one  or  other  of  them,  are  guilty,  actors,  or 
art  and  part.  All  which,  or  part  thereof,  or 
that  they  were  guilty  of  the  crime  of  incest 
aboTe  cnafged  against  them,  being  found 
proven  by  the' verdict  of  an  assize  before  the 
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lords  justice-general,  justice-clerk,  and  oom- 
misaioners  of  justiciary,  they,  and  each  of  them, 
ought  lo  be  punished  with  the  pains  of  law,  to 
the  terror  of  others  from  oommittinir  the  like 
in  time  coming.  Thomas  Miujuu 
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John  Peterson  of  Kirkton. 

David  Dundas  younger,  of  NewhaDs. 

James  Dallas  younger,  of  Parklie. 
S5  Henry  Cochran  of  Barbacklaw. 

Sur  George  Snttie  of  Balgonie. 

Sir  John  Hall  of  Dnbglasa. 

Sir  John  Sinclair  of  Stevenson. 

John  Henderson  of  Listen. 
SO  William  Hay  of  Law6eld. 

Chariea  Hay  of  Hopes. 

Richard  Newton  of  Newton. 

James  Hume  of  Gemmelshiells. 

Alexander  Wcdderbum  of  St.  Germains. 
S5  William  Ramsey  of  Preston. 
•   Oliver  Colt  of  Auldham. 

John  Forrest  sen.,  merchant  in  Edinburgh. 

Wm.  CsJIender,  merchant  there, 

Ralph  Dundas,  merchant  there. 
40  John  Fordyce,  merchant  there. 

Daniel  Secon,  merchant  there. 

Oeoige  Chalnners,  merchant  there. 

Wm.  Ramsay,  merchant  there. 

Gavin  Hamilton,  bookseller  there. 
45  ArchibaM  WaihM»,  merchant  there. 

Gnn.  EuoT,    Alex.  Boswux, 
And.  Peimqle,  Geo.  Bbown. 


Lurr  OF  WrmsssBs. 


The  WUtuuei 


for  the  F 


wnrked  wert  esamned 
'Frmtcutar. 

1  X  George  Spalding  of  Glenkilrie. 
S  Bethia  Nairn  his  spouse.* 

3  t  Andrew  Stewart,  merchant  In  Alyth. 

4  Martha  Ogilvie  his  spouse. 

5  t  J&vnes  Carnegie,  surgeon  in  Brechin. 

6  X  Gilbert  Ramsay,  surgeon  in  Ceopar  of 

Angus. 

7  X  P^^  Meik,  wurjgwa  in  Alyth. 

8  1 1^«  J^iio  Ogilvie,  physician  in  Forfar. 

9  X  Lieutenant  Geoive  Campbell,  late  of  the 

89th  remmentof  foot. 

10  t  Patrick  Dickson,  merchant  in  Brechin. 

11  The  Rev.  Mr.  Thomas  Masson,  minister  of 

Glenylla. 
18  Katharine  Gruer,  relict  of——.  M'Kensie, 
late  servant  in  Eastmilo. 

13  *  James  M*Kenzie,  session  clerk  of  Glenylla. 

14  James  RaUray  of  Kirkhillocks. 

15  Anne  Robertson  his  spouse. 

16  William  Clarke  of  Holemerry,  one  of  the 

elders  of  the  parish  of  Glenylla* 

17  $  Elizabeth  Sturrock,  late  servant  to  the 

deceased  Thomas  Ogilxie  of  Eastmiln. 

18  X  ^^^^  Sainpson,  late  servant  to  the  said 

deceased  Thomas  Ogilvie  of  Eastmiln. 

19  X  Alexander  Lindsay,  late  servant  to  the  said 

deceased  Thomas  Ogilvie  of  Eastmiln. 
80  X  Katharine  Camobell,  late  aervant  to  the 

said  deceased  Tbo.  Ogilvie  of  Eastmiln. 
91  John  Guthrie  in  Dalnalcebock,  late  servant 

to  the  said  deceaaed  Thomas  Ogilvie  of 

Eastmiln. 

*  As  to  the  admission  of  female  witnesses  in 
Scotland,  see  nome  particulars  in  a  Note  to  the 
Case  of  Sommersett  the  Negroi  a.  d.  1772. 
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5  GEORGE  III. 


Trial  ofK.  Nairn  and  P.  OgiMe, 


nut 


39  AoDeRobertfOD,  late  wffiot  to  Ibe  Mid  de- 

ceased TlMDias  OgiWie,  of  BaatmitB. 
M  John  RatCraj,  aenrant  to  JoKd  Robertaon  of 

Cray. 
34  Marf^ret  Downie,  aerraot  to  WilHam  Ker, 

writer  in  Forfiu*. 
95  JeaDLow,acnraDtloWiHiaiD  GoHy,  taylor 

in  Forfar. 
nC  t  Anae  Clarl:,  davgliter  to  the  deoeaaed 

Allan  Clark,  oflker  of  Excite. 
37  1  Geom  Campbell  of  Caraeffowoiet  «*q* 
88  I  Mr.  John  Ure,  aberiff-elerk  of  Forfar. 
99  FatrickOrr,  writer  in  Forfer. 

50  Fergua  Feit(ttiaoO|  reaidenttr  in  Kirktoo 

ofGlenylla. 

51  MarearetiUathiaapoaae. 

S9  William  Sbaw,  remieoter  at  Little  Forther 
in  the  pariah  of  Olenylla. 

93  X  ^^^^  Gilloch,  Wright  in  Dalnakebook. 

94  X  ^^'  iunea  Balfbar  of  Pilrig,  advocate, 

aberiff^eabatiliite  of  Bdinbniigb, 

95  X  William  Dunbar,  writer  in  Edinbargh. 

96  William  Campbell,  writer  in  Edinburgh. 

97  Jamca  M^Niccol  in  Newton  of  Oleoy  lla.  • 

98  John  Hall,  portlonerof  Acbliah. 

99  X  J^n^  Millam,  tackamaa  of  the  Eaatmilo 

ofGlenylla. 

40  James  Doogal,  aargeon  in  Rerriemuir. 

41  Mr.  Lawrence  Browne,  minister  at  Xin- 

trethan. 
43  Andrew  Mariaon,  one  of  the  macers  of 
Justiciary. 

43  Charles  Copland,  measenger  m  Edinbnii^h. 

44  X  I^a^mI  Rattray  younger,  in  CaoMnock  in 

the  parish  ofGlenylla. 

45  X  ^^^  Lamar  in  Craigendeach  in  the  said 

parish. 

46  Alexander  Bamet  in  Cammock  in  the  said 

parish. 

47  Helen  Murray,  apooae  to  the  aaid  Alexander 

Baruet. 

48  X  J<^in»  Bamet,  aon  to  the  aaid  Alexander 

Bamet. 

49  Alexander  Reid,  writer  in  Ediaborgb. 

50  Darid  Spalding  of  Whitebonse. 

51  Alexander    R^d,   tenant    in   Ennoeh    in 

Glenkilrie. 
53  John  Tudhope,  reaidcnter  at  Gnardwell  iq 

the  parish  of  Libberton. 
53  Isobel  Furqnharson  his  spouse. 
54 Tudhope,  relict  of Knight,  and 

daughter  to  the  aaid  John  Tudhope,  resi- 

denter  near  Dean. 

55  Mrs.  <^^-  Dallas,  apouae  to  — W.  Gibb, 

coaehmaater  in  Cibinon^te. 

56  Dr.  William  Cullen,  phyaician  in  Edinburgh, 

57  James  Rusad,  surgeon  in  Edinborgh. 

58  t  Robert  Smith,  sur^n  in  Edinbivgb. 

59  JameaRae,  surgeon  w  Edinbaurgh. 

60  William  Forrester,  or  Froater,  tenant  in 

Eastmiln. 

61  JohnTumboU,  writer  in  Edinbnrgh. 
63  John  Stewart,  writer  in  Edinburgh. 

63  laobel  M'Kenzie,  relict  of  the  deceased 
Tbomaa  Ogil? ie  of  Eaatmtki,  and  mother 
to  the  deeaaaed  Tbomaa  Ogil? ie  liat  of 


64  Dr.  John  Rlhetfetd,  phyaidmi  ia 
bofgb. 

Liit^  the  Writingi  and  other  Particulan  (o 
be  adduixd  in  Evidence*  ^ 

The  bottle  of  laudaanm  mentmrnd  ia  tke  in- 
dictment. 

ine  uedanmoMi  inemin  memioiiM* 

The  letter  therein  meatMoad. 

A  letter  ftom  Katharine  Naira  the  panaeito 
the  deoeaaed  Tbomaa  Ogilfia,  dated  Cflaakibw, 
Weeaaday. 

A  letter  irom  Katbariae  Naiia  the  paaad 
to  the  aaid  Tbomaa  Ogilfie,  deled  Glcakiky, 
January  4tb,  1765. 

The  said  Indictment  being  read  over  to  tbe 
panoels  in  open  court;  and  they  being  se- 
verally asked,  What  they  bad  to  aay  agaioit 
the  same  ?  They  answered,  They  were  Net 
Guilty. 


Proearaiart  far  the  ^PrMcemiar,'^! 
Miller  of  Bamkimming,  ea^..  hie  majaaty'e  ad- 
Tocate,  for  bis  majeaty  *8  interest ;  Air.  Jasacs 
Montgomery  advocate,  kia  maieaty 'a  ealUeilar ; 
Sir  David  Dalrymple,  Mr.  PatrKkMurtay,aad 
Mr.  David  Kennedy,  adveeatea* 

Procurators  in  Defence. — Mr.  Alexander 
Lockbart,  Mr.  David  Grsme,  Mr.  David  Rae, 
Mr.  Andrew  Crosbie,  and  Mr.  Henry  Dundaa, 
advocates. 


Dundttu  for  Katharine  Nairn  tka 
rraeateil  the  signed  defimces ;  and  i 
That,  in  1764,  tbe  now  deceaaedTboasaa  Ogil- 
vie  of  Eastmiln,  a  gentleman  rather  i 
in  years,  of  a  tender  constitotiea,  and  | 
of  a  very  small  fertone,  made  his  addreases  m 
this  unfortunate  pannel,  (then  aoaroe  19  years 
of  age)  in  propoflsda  of  marriage:  wtacb,  oaa- 
trary.to  the  opinion  of  her  liinds,  by  vanaaa«f 
tbeamalluesaof  hia  fortune,  ahe  acoepted  ef 
from  principles  of  pare  love  and  i 
the  marriage  being  accordingly  < 
tbe  beginning  of  January  last,  1765,  was  dis- 
solved, by  Mr.  Ogilvie's  death,  apoa  the  6th 
of  June  last ;  when  the  aSMtiona  she  bad  con- 
ceived for  her  husband  ean  aearee  be  aappoaeJ 
to  have  had  time  to  cool  or  sabside. 

Notwithstanding  of  which,  it  ia  her  i 
singular  misfortune  to  be  indided  and 
at  the  instaooe  of  bis  majesty'a  adroos 
the  information  of  Alexander  Ogilvie,  lier  has^ 
band's  youngest  brother,  aa  guiltjf  of  two  of 
tbe  most  enormous  crimes  known  ia  the  law : 
1st,  The  crime  of  incest,  which  she  ta  charged 
to  have  comaaitted  with  lieateaaat  Patrick 
Ogilvie,  her  hasbaad'a  immediate  jraanger 
brother ;  9dly,  The  criaie  of  naarii 
mitted  upon  the  peiaon  of  her  aaid  I 
by  poison  administered  to  him. 

Her  parentage,  eduoaliea,  age,  « 
racter,  and  behaviour,  in  that  sti^  of  yfc  fee* 
vious  to  her  marriage,  when  fcmaiapaaaaaa 
are  most  poweifal  and  nfidnmiaaat,  whkh 
ahe  flatten  heraelf  will  be  altealed  hy  par- 
aona  d'thcgganteat  heaoarfdyanii^y  i 
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it  highly  lacrtdibW^  that  any  pcnoD  Hot  bar* 
drai^  aod  iuvrad  to  every  apedce  of  wieked- 
DCfB,  lost  and  abandoned  to  every  prineiple  of 
virtue,  should  at  onoe  plnqge  into  orimet  of  ao 
deep  a  dye. 

Coneoioiis  of  her  innooenee,  ahe  wishae  for 
ootbio^  more  ardently  than  a  fair  and  impartial 
trial,  aa  the  onlj^  meana  of  reparation  that  oan 
be  made  to  her  injured  charaoter,  ao  mueh  tra- 
doced ;  and  which,  in  the  event,  ah6  ia  bo|ie* 
fiii,  wili  appear  to  be  the  molt  of  the  moat  m* 
veterate  rancour,  hatred,  and  deadly  malice, 
eooeeived  against  her  by  one  of  her  own  sex,  a 
person  of  most  flagitioos  life,  aod  abandoned 
ohtraeter,  and  who,  ahe  ia  now  told,  is  the  prin- 
cipal evidence  meant  to  be  used  against  her. 

Since  her  imprisonment,  no  endeavoura  [lave 
been  spared  to  impress  the  poblio  with  seoti- 
meoto  of  her  guilt,  b^  publication  of  man^ 
liilse,  malicions,  and  wicked  reports,  industn- 
eoslv  propagated  to  the  prejudice  of  her  ge» 
neral  character. 

Bat  she  rejoices  in  the  appeal  ahe  will  soon 
be  able  to  make  to  the  irorld,  to  her  jodgres  and 
jury,  to  vindicate  her  from  the  charge  of  those 
borrid  crimes  with  which  she  stands  now  ar- 
raigned. At  the  same  time  she  cannot  know 
what  falie  evidence  may  be  produced  aminst 
ber,  self-preservation  requires,  that  she  Mould 
not  pass  over. any  material  objection  to  the  form 
of  this  indictment.  ^ 

And  in  that  view,  she  objects  to  that  article 
ef  the  Indictment  which  cbaigee  the  crime  of 
incest,  said  to  have  been  committed  in  one  or* 
other  of  the  rooms  of  the  house  of  Eastmiln, 
and  ottt- houses  adjacent  thereto,  at  different 
times,  in  tfanoary,  February,  March,  April, 
May,  and  June,  all  last  past,  and  before  the 
19th  day  of  that  last  month ;  that  is,  in  other 
words,  from  the  day  of  her  marriage,  till  the 
6tb  day  after  her  husband's  death. 

She  takes  no  eKoeption  to  the  generality  of 
the  pla<^  charged,  where  this  crime  should 
hare  been  committed,  viz,  "In  one  or  other  of 
tbe  rooms  of  the  house  of  Eastmiln,  and  out^ 
bouses  adjacent  thereto  ;'*  though  she  is  ad- 
vised, that  after  so  fnU  a  precognhion  as  she 
is  told  haa  been  taken,  by-  examination  upon 
oath  of  every  person  that  could  be  8upp«»aed  to 
have  tlie  leaat  knowledge  iu  these  matters,  at 
which  none  were  allowed  to  be  present  upon 
her  part,  the  places  where  this  supposed  crime 
is  said  to  have  been  so  frequently  repeated, 
should  have  been  sfiecially  condesceqded  upon, 
and  deacribed.  But  she  is  advised,  and  hum- 
bly submits  it  to  the  consideration  of  ber  ho* 
aourahle  judges,  and  tlie  impartial  world,  that 
a  moat  unbecoming  and  improper  latitude  haa 
been  taken,  in  chttrf(iog  the  time  ol^the  oom- 
niaaion  of  thb  supfioeed  ofience,  ootnprehend- 
ing  tbe  whole  space,  every  hour,  day,  week, 
and  month,  from  the  period  of  her  "marriage, 
to  her  buabaod's  death,  and* even  while  he  was 
lying  a  corpse,  belore  his  interment  on  the  18th 
of  June. 

The  disadvantages  to  which  ahe  UMiat  ne- 
oeaaanly  he  expoaed,  in  making  ber  4kefencta 
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■gnhwt  80  gentrai  a  ehaigo^  are  too  eiwiona  to 
need  UhMtration ;  and  ther^bre  ahe  does  hum- 
bly inaiaty  .that  thia  branch  of  the  indictment 
cannot  be  anstamed,  or  admitted  to  proof. 

But  it;  contrary  to  ezpecti^tkm,  the  aam^ 
aball  be  sustained,  ahe  propoaea,  by  nndeniabln 
evidence,  to  traverse  and  redaigne  every  aoa* 
terial  drenmstance  chaiwed  in  me  indictment, 
aa  well  with  regard  lo  thia  aa  the  other  crime 
with  which  she  is  accused ;  and  without  de» 
parUog  from  any  other  defences  which  may 
oocnr  to  her  counsel,  the  great  linea  of  thoao 
fiicla  which  she  propoaea  to  prove,  will  be  theao  ^ 
following : 

1st,  That  ahe  accepted  of  Mr.  Qgilvie  for 
her  baaband,  contrary  to  the  opinion  of  her 
friends,  out  of  pure  love  and  affection :  that 
Mr.  0|g^lvie  before  hia  marriage,  wasf  and  con- 
tinued thereafter,  ao  long  9m  he  lived,  to  be  of  a 
tender  constitution :  *  that  he  bad  repeated  and 
violent  attacks  of  internal  disorders,  cholic  painSy 
convulsions  in  hiii  bowels,  &c.  insomuch  that  ho 
waa  not  only  looked  npon  to  be  in  a  danmoua 
violent  attacks  re- 


way,  but  having  had 

cently  before  his. actual  deaths  gave  himself 
up  for  lost ;  and  both  the  day  and  the  night 
before  he  actually  died,  had  such  violent  re* 
tuma  of  theae  diaordera,  that  he  thought  him- 
aelf  dying,  and  resolved  to  have  aeni  for  a  phy- 
aician  at  many  niilea  distance, 

Sd,  That  the  pMuel  herself,  soon  after  her 
marriage, did  likewise  faUioto  a  bad  state  of 
health,  costive  in  ber  body,  and  restless  in  tbe 
night,  which  obliged  her  frequently  to  take 
small  doaes  of  salto  and  laudanum. 

3d,  That  lieutenant  Patrick' <>gil  vie,  her 
bosband'a  younger  brother,  the  supposed  as- 
sociate in  the  crimes  charsed,,  having  returned 
from  the  East  Indies,  broken  and  shattered  in 
his  constitution,  much  about  the  time  of  tlHi 
pannel's  marriage,  came  to  pay  bis  first  visit  to 
bis  brother,  and  for  some  time  had  his  princi- 
pal residence  in  his  brother's  bouse ;  whereby, 
and  by  means  of  his  near  relation,  he  distin- 
guished a  becoming  frit ndahip  and  intimacy 
with  tbe  pannel,  hb  aister-in-law. 

4tb,  That  tbe  pannel  having  inadvertently 
allowed  herself  to  run  short  of  the  sake  and 
laudanum  ahe  used  to  take,  aod  haviuff  occa- 
sionally mentioned  thia  in  the  hearing  of  lieute- 
nant Ogilvie,  he  told  her,  that  aa  these  were 
medicines  which  be  himself  had  been  advised 
to  use,  be  had  brought  home  in  his  chest  a 
small  quantity  of  laudanum,  and  a  parcel  of 
aalts,  of  tbe  very  best  quality ;   and  that  if  she 

t)leased,  he  would  send  her  a  small  phial  of  tbe 
aiidanum,  and  a  few  doses  of  the  salts,  bow 
soon  his  chest,  in  which  they  were,  should  ar- 
rive from  Dundee.  She  accepted  of  the  offer ; 
and  did  accordingly  aome  time  after  receive 
from  him,  by  the  hands  of  Andrew  Stewart, 
brother-in-law  to  Eastmiln,  who  came  to  East- 
miln on  an  occasional  visit,  a  small  phial  of 
landaaum,  and  two  dosee  of  salto ;  and  which 
are  aupposed  to  be  the  particnhuv  alluded  to  in 
thia  indictment,  aa  the  deaes  of  poison  said  to 
be  secretly  oooveyed  to  tha  pannel. 


1247] 


5  GEORGE  IIL 


Trial  qfK.  Naim  and  P.  OgOvie, 


5th,  That  Alexander  Ogilvie*  the  yoanffer 
brother  of  her  basbend,  bad,  about  the  be- 
ginning of  thb  vear  1766,  intermarried  with  a 
woman  of  the  io#e8t  rank,  the  daughter  of  a 
common  porter  in  Edinburgb,  which  gave 
great  offence  to  hia  two  brotheri,  and  the  pan- 
nel  does  not  doubt  but  the  might,  upon  occa- 
sion thereof,  .have  exprened  her  sense  and 
feeling  of  the  reproach  thereby  brought  npon 
their. family.  Of  which  the  said  Alexander 
OgiWie  having  got  intelligence,  this,  joined 
with  the  diiappointment  in  the  expeclauon  he 
had  conceived  of  the  succeesion  to  his  brother's 
estate,  he  from  thenceforward  entertained  a 
most  groundless  resentment  against  the  pannel, 
the  innocent  cause  of  that  disappointment; 
and  took  every  occasion  to  publish  the  moot 
scandalous  ^falsehoods,  calculated  to  create  a 
misunderttanding  between  her  and  her  hna- 


6th,  That  for  some  time  before  the  said  Alex- 
ander Ogiivie's  marrriage,  he  had  cohabited,  in  a 
most  unbecoming  manner,  with  Anne  Clark,  a 
cousin-j|;erman  of  the  family ;  a  woman  of  the 
most  inl^amou8i$haracter,and  who,  for  a  course 
of  y^ars,  had  lived  as  a  common  servant-maid, 
in  .one  of  the  moot  notorious  stews  or  lewd 
bouses  in  Edinburgh,  and  other  houses  of  bad 
iame,  till  at  length  she  took  up  her  residence 
wiih  the  said  Alexander  Oprilvie. 

7th,  Anue  Clark's  relation  to  Mr.  Ogiivie's 
family  furnished  Alexander  Ogilvie  with  a 
pretence  of  sending  bes.  over  to  Eastmitn,  to 
pass  some  weeks  there,  and  to  endeavour  by 
every  possible  roesns,  to  bring  about  a  recon« 
cilement  betv^een  Mr.  Ogilvie  and  hia  brother 
Alexander.  In  this  view,  she  attached  herself 
at  first  to  the  pannel,  thinking  by  her  means  to 
have  some  influence  with  Mr.  Ogilvie,  himself; 
till  at  length,  finding  they  were  both  equally 
averse  to  have  any  further  correspondence, 
either  with  Alexander  ik  his  wife,  she  fell  to 
work  in  another  way ;  quarrelled  with  the 
pannel ;  made  her  court  to  Mr.  Ogilvie ;  and 
first,  by  dark  insinuations,  thereafter  more  eib- 
plicitly,  endeavoured  to  instil  into  Mr.  Ogiivie's 
mind,  susoicions  of  the  papnel's  virtue,  and  of 
a  criminal  intimacy  between  bis  brother  the 
lieutenant  and  her ;  and  that  they  bad  even 
gone  the  length  to  form  a  scheme  to  deprive 
him  of  bis  life,  by  poison  or  otherwise ;  and 
these  her  pretended  suspicions  she  communi- 
cated to  the  good  old  lady  Mr.  Ogiivie's  mo- 
ther :  the  tendency  of  all  which  was,  to  ope- 
rate a  misunderstanding  and  separation  betwixt 
Mr.  Ogilvie  and  the  pannel. 

8th,  This  diabolical  contrivance  happened 
unluckily,  in  point  of  time,  to  coincide  with 
some. differences  that  had  arisen  between  Mr. 
Ogilvie  and  his  brother  the  lieutenant,  in  settling 
accounts  about  money- matters  ;  which  having 
at  length  produced  high  words,  and  put  both 
brothers  in  a  paasion,  liemenant  Ogilvie  de- 
clared he  would*  Slay  no  longer  in  a  boose 
wherp'he  had  been^o  used ;  and  was  preparing 
to  leave  it  directly,  when  Mr.  O^lvie.  giving 
way  to  his  passion,  gave  the  parting  UoW|  by 


acquainting  the  iieuteoant  of  the  iofimatiM 
he  had  received  of  hia  familiarity  with  the  pta- 
nel,  bis  sister-in-law;  by  ,wbich  lieotmant 
Ogilvie,  justly  enmged,  having  perenptorij/ 
insisted  to  know  his  author,  Anne  Clark  euse 
at  last  to  be  suspected  as  the  author  and  pro- 
pagator of  this  wicked  and  malieiottt  ttorj; 
and  what  afterwards  happened,  too  fulljr  ju- 
tified  the  suspicion, 

9th,  Lieutenant  Ogilvie  immediately  leAibe 
house.  Mr.  Ogilvie  soon  cooled,  and  beaoe 
sensible  of  the  folly  of  his  proceedings,  a«l«f 
the  injury  he  had  done,  both  to  bis  wife  and 
brother;  as  so  abrupt  a  separation  eooldaot 
fiul  to  put  them  in  the  month  of  tbe  worid. 
He  therefore  wrote  to  his  brother  tbe  liente- 
nant,  pressmg  him  most  anxiously  to  reliini 
to  the  family:  the  pannel,  as  far  ss  decency 
would  permit,  joined  m  the  same  request 

lOtb,  At  this  unlooky  period  was  Mr.  Ogil- 
vie seized  with  a  return  of  one  of  those  riole* 
disorders  in  his  bowels  and  stomscb.  He  bid 
been  almost  dead  the  day  before;  herdapHd 
at    *  ■  '  *     "         '      " 


at  night,  complained  nnch,  thought  biouelf 
a-dving,  continued  ill  all  night;  fiDdingbin* 
seli  easier  arose  in  the  monimg  as  nsaa); 
again  turning  bad,  returned  to  bed,  where  be 
took  a  bowl  of  warm  tea  and  biscuit;  after 
which  he  made  another  efibrt,  got  op,  put  oo 
his  dotbes,  went  abroad  tp  Uke  the  air,  le- 
lapsed,  fell  a  vomiting,  threw  up  a  deal  of  bile, 
ami  expired  about  1%  that  night. 

11th,  The  pannel's  behaviour  ujmm  tbii 
melancholy  occasion  was  decent  and  beeeo- 
ittg,  expressive  of  the  real  sorrow  and  ^riet'ibe 
felt.  The  tale  that  is  told  of  her  having  ad- 
ministered the  poison  in  a  Ijpwl  of  tea  (bat 
morning,  will  be  diaproved  in  tbe  strmgcit 
manner.  She  had  none  to  administer;  and 
every  circumstance,  as  it  is  expected  to  ooqm 
out  on  proof,  will  shew,  that  she  had  it  set  ia 
her  power  so  to  have  done,  had  she  iateaded 
it ;  aud  that  de  facto  none  was  admioieteretf . 

12th,  Mr.  Ogiivie's  corpse  remained  ooia- 
terred  until  the  11th.  It  was  viewed  kj  phy- 
sicians and  aurgepns  of  character  and  skill : 
the  appearances  were  nothing  but  what  iasivai 
in  natural  distempers  proceeding  from  varioos 
internal  causes.  A  dissection  of  the  body 
would  easily  have  shewn  whether  there  bjul 
been  poison  in  the  case  or  not ;  and  it  was  tbe 
duty  of  Alexander  Ogilvie,  the  informer,  wbo 
had  come  to  the  house,  and  stopped  ioierneot 
for  one  day  upon  this  very  suspidoo,  to  bare 
caused  the  body  to  be  laid  open.  This  was  sot 
done ;  whereby  tbe  infallible  means  were  l«t 
of  delecting  the  crime,  if  any  was  oouinuttedi 
and  this  unhappy  pannel  was  deprived  or  tbe 
only  infallible  means  of  proving  her  innocence* 

These  are  tbe  great  lines  of  principal  ncu 
which  the  pannel  proposes  to  prove:  wuf 
others  to  the  same  tendency,  will,  it  is  expect- 
ed, come  out  in  leading  tbe  proof;  anoiM 
flatters  liersq{f,  that  these,  with  an  if^^^^ 
jury^^ill  be  effectual  to  detect  the  faUbood  ot 
this  aocusatiov,  and  to  vindicate  tbe  chaiader 
and  innoeeiioaof  an  oofortanate  yoiuvs  i^<ni»Vi 
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whose  prn«nt  state,  fleTeral  montfas  ^ne  with 
cbiM,  renders  her  a  Tery  improper  object 
to  nmlergo  a  trial  of  this  natore ;  which,  from 
the  accumulation  of  two  capital  Crimea  iu  one 
indictment,  and  the  great  number  of  witoeasefl 
eiven  out  in  list,  besides  those  to  be  adduced 
for  her  exculpation,  must  draw  out  to  an  im- 
moderate length. 

Crotbiey  for  lieutenant  Patrick  OfifiWie, 
panii^l,  repeated  his  signed  defences ;  and  re- 
presented. That  the  said  lieutenant  Patrick 
Ogilvie,  having  obtained  a  cummission  in  the 
regiment,  be  t^baved  in  the  execution  thereof 
in  a  proper  and  inoffensive  manner ;  and  being 
ordered  along  with  his  regiment  to  the  East 
Indies,  be  remained  there  till  his  health  obliged 
him  to  return  home  ;  when  he  came  to  the 
house  of  Eastmiln,  where  his  4irother  resided, 
who  was  then  about  to  be  rosrriert  to  Katharine 
Nairn,  the  other  pannel,  and  where  he  conti- 
nued for  some  time  with  an  inoffensiTe  cha- 
racter, suitable  to  that  which  he  had  maintained 
in  the  ret^iment  in  which  he  had  served,  of 
which  there  are  many  officers  ready  to  attest 
the  character  he  held. 

About  the  time  that  the  pannel  Patrick  O^i)- 
vie  returnetl  home,  and  about  the  same  time 
that  the  defunct  TUonias  Ogilvie  of  Eastmiln 
was  married  to  Katharine  Nairn,  Alexander 
Ogitvie,  the  third  and  youngest  brother  of  the 
family,  married  the  daughter  of  one  Rattray  a 

Eorter,  a  person  greatly  inferior  in  rank  to 
imself;  and  his  relations,  and  immediate 
connections,  highly  disapproved  of  the  match, 
and  alieriated  themselves  from  him  on  tt.at  ac- 
count. This  marriage  happened  near  about  the 
time  that  the  deceasetl  Thomas  Ogilvie  was 
married  to  tlie  pannel  Katharine  NHirn. 

There  was  one  Anne  Clark,  who  was  related 
to  the  family  of  Eastmiln  by  the  mother's 
side.  This  woman  had  for  several  years  re- 
sided as  a  servant  in  a  house  of  dissolute  repu- 
tation in  Edinburgh,  and  which,  as  a  house  of 
bad  fame,  had  regnlarly  been  visited  by  the 
constables.  Some  months,  at  lea%t  weeks, 
however,  before  the  marriage  of  Alexander 
Ogilvie, she  bad  cohabited  with  him  in  tiie  same 
loom,  and  the  same  house ;  and  after  his  mar- 
riage she  had  Jived  in  his  father-in-law's  house. 
In  consequence  of  all  which  it  may  be  pre- 
sumed a  very  particular  intimacy  had  afisen 
between  her  and  the  said  Alexander  Ogilvie. 

The  friends  of  the  family  of  Eastniiin  had 
taken  umbrage  at  the  marriage  of  Alexander 
Ogilvie  with  the  daughter  of  a  common  porter  ; 
he  thought  it  necessary,  therefore,  to  send 
some  person  to  interpose  as  a  mediator  with 
that  faoiily  ;  and  the  person  he  made  choice  of 
was  Anne  Clark. 

Anoe  Clark  waa  accordingly  dispatched  to 
the  house  of  Eastmiln.  She  was  received, 
without  suspiciuo,  a^a  relation  of  the  family ; 
and,  in  that  character,  without  enquiry  into 
her  former  life  and  conversation,  she  was 
treated  as  an  equal,  and  a  gentlewoman. 

Such  was  the  pretext  of  sending  Anne  Clark 
to  the  bouse  of  EastmilD :  sometbing  deeper, 
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however,  seems  to  have  been  intended.  The  de* 
ceased  ThomasOgilvie  of  Eastmiln  bad  for  many 
years  been  subject  to  consumptive  symptoms  ^ 
he  had  been  afflicted  with  ulcers  in  his  bowels^ 
which  had  been  discovered  at  the  distance  or 
five  years  before  his  death  ;  ever  after  he  had 
been  in  a  valetudinary  state ;  and  there  was 
reason  to  apprehend  he  would  not  be  lon^^ 
lived.  The  relations  of  Mrs.  Ogilvie  in  parti-* 
cnlar  had  shewn  some  apprehensions,  that  by 
his  premature  death  the  provisions  in  her  fa- 
vour might  be  rendered  ineffectual.  The  pan* 
nel  Patrick  Ogilvie  was  also  in  a  bad  state  of 
health:  he  had  been  obliged  to  return  from 
the  East  Indies,  where  he  had  been  in  service 
with  his  regiment,  on  account  of  his  valetiidi* 
nary  habit :  and  from  the  situation  which  the  two 
elder  brothers  were  then  in,  there  is  the  greatest 
reason  to  believe,  that  Alexander  Ogitvie  had  en- 
tertained the  most  sanguine  hopes  of  successioq 
to  the  estAfe ;  which,  by  tne  marriage  ot 
Thomas,  and  the  return  of  Patrick  for  Hie  re- 
covery of  his  health,  seemed  likely  to  he  dis- 
appointed. 

That  issue  should  not  he  procreated  between 
Thomas  Ogilvie  and  Katharine  Nairn  his 
wife,  and  that  Patrick  -Ogilvie  should  be 
olHiged  to  betake  himself  to  those  inhospitable 
climates  which  he  had  left,  and  whose  incle- 
mencies had  well  nigh  already  put  an  end  to 
his  life,  seemed  desirable  objects  in  the  eyes  of 
Alexander  O^il^ie.  To  promote  dissention^ 
therefore,  between  'Thomas  Ogilvie  and  bis 
wife,  and  to  alienate  the  mind  of  Patrick  Ogil- 
vie the  pannel,  from  this  country,  seemed  to 
have  been  the  purpose  for  which  Anne  Clark 
was  dispatched  from  Edinburgh.  -  As  a  rela- 
tion of  the  family,  she  was  received  with  im- 
plicit confidence  at  Eastmiln,  particularly  by 
the  pannels,  who  were  little  aware  wliat  a 
snare  was  prepared  for  their  nnguarded  con- 
fidence. 

Miss  Clark  had  but  a  short  time  resided  at 
Ihe  house  of  Eastmiln,  when  she  made  it  her 
business  to  sow  dissention  and  animosity  amongf 
all  the  members  of  the  family.  She  endea- 
voured to  inspire  Mr.  Ogitvie  with  jealousy 
towards  hi^  wife,  and  distrust  towards  his  bro- 
ther :  and  she  was  but  too  successful  in  her  en- 
deavours ;  Mr.  Ogilvie,  a  siclcty  man,  and  too 
susceptible  of  snch  impressions,  was  soon  mis« 
led  by  the  artful  Miss  Clark  into  a  belief  of 
what,  if  he  had  trusted  his  own  judgment,  ho 
could  never  have  supposed. 

The  period  which  was  chosen  to  insinaater 
these  jealousies  was  remarkable.  The  pannel. 
lieutenant  Pstrick  Ogilvie,  had  some  differences 
with  his  elder  brpther,  concerning  his  patri- 
mony ;  for  a  dispute  had  occurred  about  the 
balance  of  a  bond  of  provision  resting  owing  to 
Patrick  Ogilvie.  Miss  Clark  laid  hold  of  that 
opportunity  to  propagate  her  inaliclons  al- 
letigeances ;  and  in  the  heat  of  a  conversation 
which  arose  ooocerniog  the  balance  of  this 
bond  of  provision,  and  what  Thomas  bad  done 
with  it  af^er  be  took  it  up  from  the  custodier^ 
the  deceased  fini  insiauated  his  »ppr«h«»- 
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tioo  of  at  knprop^  ii^terooane  haln^fCQ  Um    poison  or  not    On  the  ^ontnrv,  be  nqpd  m4 
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To  miodf  already  heated  by  a  difpate  oon- 
eeroiogiDQiiey-inatteFi,  ibis  incident  aerred  to 
add  greater  warmtb.  Tbe  two  brochem  part^ 
vitb  iKme  animoeity,  tbe  pannel  Patrick  de- 
<^ariDg  bis  intention  never  to  return  to  tbo boose 
ef  Caauniln. 

The  intention  of  tbe  pannel  was,  ator  Tisit- 
ipg  bis  frittids  in  tbe  eoootry,  as  be  bad  now 
tolerably  rioofered  bis  beahb,  to  return  to.bis 
miUtary  serrice  in  tbe  £aftt  Indies;  bopiog, 
IqjT  means  of  tbis,  to  avoid  both  tbe  jealousy  of 
1)18  brother,  and  tbe  envy  of  bis  otber  relations. 
Tboogb  often  solicited,  tberefore,  to  return  to 
bis  brother's  bouse,  befcept  always  at  a  die- 
lance,  from  that  dav  when  be  discQfered  tbe 
$ni  synADtom  of  jealousy. 

Mrs.  Ogilf  ie,  tbe  otber  panneU  had  for  sosoe 
lime  before  tbis  complained  of  bad  health ;  and 
particularly  she  complained  of  want  of  sleep : 
on  account  of  ber  complaints,  she  bad  been  in 
Q^e  to  tatce  salts  and  laudanum  as  medicines. 
In  tbe  bearing  of  the  pannel  she  bad  expressed 
her  desire  to  have  some  of  these  meilicioes ; 
fnd  as  he,  while  at  sea,  had  been  in  uae  to  take 
both  on  account  of  bis  bad  state  of  healthy  and 
in  a  short  time  expected  one  of  bia  sea-chests 
vould  arrive,  in  which  he-  had  a  quantity  of 
both,  he  proffered  to  ber  to  send  ber  some  lau* 
danum  and  salta,  as  soon  as  tbe  trunk  or  chest 
they  were  in  should  be  brought  to  tbe  country : 
and  she  told  him  she  would  be  obliged  to  him 
for  them,  ss  they  were  so  ill  to  be  had  of  ^ 
proper  kind  in  that  remote  part  of  tbe  oountry. 

After  tbe  paunel  had  left  the  boose  of  East- 
milo  in  tbe  manner  above  qientiooed,  bis  trunJc 
or  cheat  came  to  band ;  it  was  bi-ougbLfirom 
Dundee  by  Andrew  SItewart,  merchant  in 
Aly  tb,  to  bia  house ;  and  was,  in  bia  presence,  in 
the  public  shop,  opened  by  the  pannel ;  who  has 
reason  to  believe,  that  the  said  Andrew  8te|ran 
observed  both  the  salta  and  laudanum  that  were 
therein.  But  the  quantity  of  laudanum  prov-. 
kig  very  small,  as  a  great  part  of  it  had  been 
used  during  tbe  voyage,  tbe  pannel  found  him* 
aelf  under  the  neoeastty  of  purchasing  a  amall 
quantity  of  laudanum;  m  order  to  send  as  much 
as  was  requisite  to  Mrs.  Ogilvie.  He  did  ao* 
eordingty  buy  a  small  quantity  of  laudanum 
for  tbis  purpose ;  which,  together  with  what 
be  already  had,  he  pot  into  a  phial,  and  with 
Iwo  doses  of  salts,  wfajcb  in  tbe  presence  of 
Andrew  Stewart,  be  took  out  of  the  chest  or 
trunk  aforesaid,  put  up,  and  sent  by  tbe  said 
Andrew  Stewart,  who  was  goinir  on  an  occa- 
sional visit  to  see  Eaatmilq  and  Mrs.  Ogilvie. 

What  symptoms  attended  (die  deceased  Mr. 
Qgilvie'e  last  illness,  tbe  pannel,  not  having 
been  at  tbe  house  of  fiastmiln,  cannot,  from 
bis  personal  knowledge,  pretend  to  say.  Aa 
far  as  he  has  been  able  to  mform  himself,  bow- 
ever,  he  cannot  discover,  that  there  is  tbe  least 
evidence  that  he  died  by  poiaon.  Nor  did  tbe 
pannel,  on  any  occasion,  pretend  to  hinder  a 
dissection  of  tbe  body,  or  any  other  meana  of 
dieeevery,  wbcthei;  tlit  defrnwl  had  died  of 


be  having  Heqt  for  a  surgeon  to  inspect  sad 
open  the  body,  tbe  person  whom  be  bsidioi 
patched  express  for  that  porpese,  waa  privalsly 
stopped  by  Alexander  Qgiiviey  tbe  yous^ 
brother,  who  Is  the  person  on  whose  simd 
information  he  waa  originally  cemmittw  (i 
priaoo. 

Such  are  the  material  fkds  which  tbe  piB- 
nel  apprehends  he  is  called  on  to  explain,  io 
vindication  of  his  good  fame :  and  to  these  fadi 
be  subjoins  the  following  deib&ce,  in  termi  of 
the  statute: 

1st,  That  tbe  libel  cootaioa  a  <Caimibitis 
actionum  in  ciiminalibns ;'  wluch  is  lepiekaleA 
in  law. 

Sdly»  That  io  far  aarelatea  to  the  incest,  tbt 
libel  IS  otterly  vagoe  and  iooondosive,  haa^ 
destitute  of  aU  circomstancea  of  time  or  phoi^ 
or  otber  reqnintea  that  can  enable  tbe  pasact 
to  make  a  pointed  deteoe ;  and  tber  ' 
ought  not  to  pass  to  tbe  knowledge  of  aa  ai 

Sdly,  The  libel,  aa  ftff  aa  respeds  the  t 
of  poiaoniog,  is  utterly  iirdevaal  ^assd  thii 


Ldckhart,  far  Katharine  Naim^aiid  Bee,  ftr 
Petrick  Ogilrie. 

Adhering  to  the  defences  aeveraHy  propsafd 
for  them,  represented.  Thai  the  indidSMit 
charges  the  pannela  with  inoest  oeaamitted  be- 
twixt them,  in  tbe  months  of  January  and  Jase^ 
and  intervening  months,  and  before  tbe  IStk 
day  of  the aaid  month  of  Jane:  thattfaenid 
Katharine  Nairn  and  the  deceased  Tboaiat 
Ogilvie  were  not  married  till  the  30tb  day  of 
the  said  month  of  January ;  and  to  inslract 
that,  producse  and  oppopea  their  oontrsot  of 
marriage,  dated  tbe  ii9th  of  Janoary,  sad  thcf 
were  married  tbe  aobaequeni  day.  And  tbcra- 
fore  contended,  that  aa  to  tbe  OBMmth  of  Jsaa* 
ary,  the  indictment  coald  not  go  to  proof,  fiu^ 
ther  than  as  to  the  last  day  of  that  mootb. 

Sdly,  As  tbe  deoeaaed  Tbooiaa  Ogilviedicd 
on  tbe  5th  of  June,  the  lime  intervening  b»> 
twixt  that  and  the  IStb,  were  equally  inck* 
vant,  as  inqjsst  could  not  be  commibed  with  tk 
widow  after  tbe  death  of  the  husband,  at  Isait 
to  idfer  the  pains  of  law,  by  which,  in  our  |ifao» 
tice,,are  generally  nieaBi  the  paina  of  dsatb. 

Sir  David  DalrympU^  for  Ihe  presecator« 
anawered,  That  '  cumolatw  aotianam  erini- 
nalium,'  is  established  in  the  pnciice  of  the 
Justiciary  Court ;  and  in  tbia  case  is  psrticn* 
larly  necessary  and  proper.*    Thatitisesto* 

*  In  IheScotokw,  a  very  greatbuitadsof 
accumulating  one  charge  upon  another  is  aW 
lowed  to  tbe  nroeecotor.  Mr.  Hume,  in  dis- 
cussing lbiaeub|ect  (Gommentoricaoa  tlie  Law 
of  Scotland  inspecting  Trial  for  Crimes,  vd.  It 
c.  7,  p.  277,)  distributes  Ibis  power  of  cusMda* 
lion  mto  three  diviaions,  under  each  ef  wbicb 
beottoananya^iiidged  cisafc   MfotbeM 
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Milled  ib  t^  pnisdeii  6f  iIm  ^iMficikry  Cdnrt, 
is  efidentby  the  fbllo^ng  6]tarii|)l«8,  l^ected 
fr<mi  many  of  tfi6  skiri^  oUnre  irhteb  ^btm  in 
the  books  driu){diirnif. 


place/'  sayi  be,  <<  fh«  ^(ntipetebey  bdft  b«t^ 
l«eti  diifpfiled,  bf  diarginjjf,  in  doe  HHel,  Imy 
iftinAe^  of  erimhittl  Mts,  ff  tb«^  are  atl  of  otie 
name  aUd  iro^ea,  of  «v«ii  of  ohe  dan  iiiid  jpe- 
fleral  lieaeriMloii,  ab  as  tb  tijoLth,  in  ttriit  point 
of  Tieir,  and  atathb  il  ebafa^ef  od  tb«  pttbbel, 
ii  Ofae  who  It  ad  Mbitual  dftsn^ef  ib  tbib  sort, 
a^d  of  wbonoi  fioMaendibeiitis  to  be  ex(wcfed." 
And  lis  to  this,  be  in^ncek  the  oblon,  hi  one 
libel,  of  three  acta  of  borse-atealm^,  abd  one 
^  ftSRvtg  find  Moling:  wool ;  the  union  of  the 
cbar^  of  incest,  many  adulteriei,  aftd  bestia- 
lity. And  where  the  offences  irapnfed  to  the 
]»mid  txt  all  of  iht  same  name  and  species, 
tt  sniid^y  Ugrb^ay  robberies,  sundry  acts  of 
house  breakhig,  horse-stealing  or  pocKeC-piclc- 
ing,  be  s^ys,  *«  I  beliere  I  may  affirm,  that 
there  is  no  insfabce  of  the  distribution  of  the 
•ereral  chargpes  into  separate  libels." 

<'  In  the  second  place,"  continues  he,  **  the 
like  practice  is  naturally  and  justly  observed 
cm  an  those  occasions,  unhappily  too  frequent, 
ivhere,  though  the  criminal  acts  be  of  different 
Jkiofds  and  appellations,  yet  they  have  a  natural 
veTation,  and  a  dependence  on  each  other,  as 
jparts  of  one  foul  and  nefarious  story,  and  aa 
successive  steps  in  the  proeress  of  the  pannel 
throttjgfh  a  course  of  increasing  gfuiit  into  which 
the  indulgence  of  one  criminal  passion  has  be- 
trayed him."  And  under  this  head,  he  cites 
the  present  case  of  Nairn  anfd  'Ogilvie  \  and 
lie  gives  many  other  instances,  in  suppoi*t  of 
liis  position :  thus,  of  the  union  of  charges  of 
Incest  and  murder ;  of  adultery  and  murder ; 
«f  robbery  and  murder;  of  adultery,  forgery, 
Attempt  to  poison,  and  false  conspiracy;  of 
sundry  acts  of  robbery,  an  attempt  to  rob,  and 
wounding  and  deforcing  the  officers  of  justice, 
Of  several  acts  of  horse- stealing,  and  having 
broken  gaol ;  of  acta  of  breaking  prison  and 
house-breaking;  of  murder  and  nre-raising 
committed  at  one  time,  assaulting  a  person 
of  whose  evidence  the  prisoner  was  afraid, 
and  suborning  that  witness  to  bear  false  tes- 
timony. 

He  proceeds,  '<  He  latitude  which  is  al- 
lowed tne  prosecutor,  is  not,  however,  limited 
io  cases  of  this  description.  On  the  contrary, 
be  is  suffered  to  combine  in  one  libel  scTeral 
eharges  which  are  both  heterogeneous  in 
Ihemselires,  and  have  little  or  no  connection 
with  each  other  in  the  particular  case ;  so  that 
fl  person  may  be  tried,  perhaps,  in  one  sitting, 
for  a  murder,  a  thef),  and  a  forgery,  committ^ 
in  different  years,  and  to  the  injury  of  diflerent 
per^ns.  The  object  of  this  permission,  is  not 
only  the  doing  of  justice  as  expeditiously,  and 
With  as  little  expetice  and  trouble  as  may  be  to 
the  public,  but  also,  provided  it  be  kept  within 
pertain  bounds,  ibr  the  advantage  of  the  pannel 
ftimself ;  that  he  diSy  be  relieved  of  the  long 
^o&eitte&t  t0d  of  Ae  a&xlety  and*  agitation, 
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t^ebrharjr  16, 1580.  Andrew  deuoorto  in- 
dicted for  poisoning  his  vrifb,  and  for  incest 
with  his  wifb's  mother. 

A^ptember  6,  1610.    WilTtam  Douglas  of 


trhhsb  WoYrtd  attend  tbe  distribution  of  the  se- 
▼eml  charges  into  as  mady  libels,  and  tbe  sud- 
cessive  trial  of  these  with  separate  juries  and  it 
different  dieia.''  Ann  he  notices  thfiny  cases, 
Siletted  ffom  wxmlg  a  much  greater  number, 
of  such  accumulation  of  heterogeneoutchai#es. 

At  to  flrii  consofidatioif  of  charges,  Mac- 
kenzie (Criminals,  part  ^,  gtii.  19,  S.7,}  expres- 
ses himself,  tlius,  «  A  persoh  accused  was  not 
obliged  to  answer  of  old,  but  for  one  crime  la 
one  day,  except  there  were  several  pursuers, 
QwmiAmAttachimnenia^t^^.  65,  bt  which,  a6- 
cuoaulation  of  crimes  was  expressfy  unlawful, 
*  sed  hodi^  aliter  obtinet ;'  for  now  there  is  no- 
thing more  ordinary,  than  to  see  five  or  she 
crimes  in  one  summons  or  indictment,  and  to 
see  one  accuser  pursue  several  summonses  ;  and 
yet  seeing  crimes  are  of  so  great  consequence 
to  the  defender,  and  are  of  so  ^J^reat  intricacy, 
it  appeara  most  unreasonable,  that  a  defender 
abould  be  burdened  with  more  than  one  defence 
at  once ;  and  it  appeals,  that  accumulation  of 
crfmes  is  intended,  either ,  to  Jeze  the  fame  of 
the  defender,  or  to  distract  him  from  his  de- 
fence." 

*<  But,"  saja  Mr.  Hume,  "  although  it  thus 
appeara,  that  the  accumulation  of  many  crimes 
in  one  libel  is  not  received  as  a  itason  in  our 
practice,  for  throwing  the  process  out  o9court  j 
It  is  not,  however,  to  be  undervtood,  that  thia 
judge  is  therefore  deprived  of  all  discretion  ip 
this  noatter,  and  must  needs  proceed  to  tlm 
trial,  in  one  diet,  of  any  number  of  c\\wnk 
which  it  shall  please  tbe  prosecutor  to  lay  W 
fore  him  ;  nor  even  that  tbe  prosecutor  hiiA- 
selfi  who  has  united  so^  many  articles  in  hj^ 
dittay,  is  therefore  obliged  to  persist  in  Us  first 
purpose,  of  hazarding  the  whole  of  them  with 
one  assize.  Oo  the  Contrary,  be  m^  desist 
for  the  time,  from  as  many  of  them  as  he 
thinks  advisable,  and  crave  an  acljournal  of  the 
diet  as  to  these,  while  he  proceeds  with  the 
immediate  trial  of  the  others. 

**  The  Court,  in  like  manner  ,whea8oever' 
they  find  that  the  immediate  tnai  of  sn^h 
manifold  charges  is  likely  to  prove  oppressive  • 
either  to  the  witneeses,  the  jury,  or  themselves  ^ 
and  still  more,  if  they  see  cause,  to  believe  t)u|ft 
it  may  be  Attended  with  any  disadvanUbge  tp 
the  pannel,  by  embarrassing,  him  In  hisde^oe^ 
or  begetting  prejudices  a^rainst  him  in  the 
minds  of  his  jury,  or  the  like;  and  more  ed- 
pecially  still,  if  it  appear,  that  to  lay  trim  under 
this  hardship  was  the  prosecutor's  object  i» 
thus  accumulating  hir  charge : — In  any  df 
these  cases,  they  have  it  certainly  in  thedr 
power  to  divide  or  p(arcel  out  the  Knel,  and  tb 
proceed  in  the  first  mstance  to  the  trial  of  so 
many  of  the  articles  only,  as  may  fitly  be  dis^ 
patched  in  a  single  diet ;  reserving  the  othei^s 
to  be  tried  afterwards,  on  the  same  libel  indeed, 
and  with  the  same  list  bf  jurymen,-  but  m  as* 
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LincludcD,  slaughter  aod 
beioff  a  landed  man. 

March  SO,  1638.  laobel  Kailtie,  notour 
adultery,  and  murdeiiog  two  children  horn  of 
the  adulterous  intercourse. 

March  SO,  16S8.  Andrew  Harvie,  art  and 
part  of  the  mnrdef  of  Isobel  Dalgleiah»  and  of 
adultery  with  Helen  Stevenson. 

July  S7,  1643.  Marvaret  Cunningham, 
adultery,  and  murder  of  the  child  born  in  the 
adultery. 

MArch  18,  1645.  John  Gordon,  bigamy, 
adultery,  and  theft 

March  38, 1646.  Margaret  Thomson,  adul- 
tery, and  forgery. 

December  30,  1649.  James  Wilson,  incest 
ivith  his  wife's  daughter,  and  adultery  with 
another  woman. 

April  31,  1664.  John  Swinton  and  Janet 
Brown,  notour  adultery,  and  murder  of  Swin- 
ton's  wife. 

other  diet,  or  in  more  than  one,  and  before  a 
apecial  jury  of  different  persons,  if  they  see 
cause." 

And  under  this  head,  he  mentions  the  case 
Df  David  Young,  1738,  in  which  this  discre- 
tionary power  of  the  Court  had  been  exer^ 
cised ;  and  also  the  earlier  case  (December, 
1737,  January,  1738)  «« of  Walter  Buchannan 
of  Balquhan,  who  was  accused  in  one  libel,  of 
ten  diirerent  species  of  crime :  namely,  fire- 
raising  ;  attempts  'and  threats  to  raise  fire ; 
attempts  to  poison;  theft  and  depredation; 
reset  of  theft ;  the  harbouring,  outboundiug, 
and  maintaining  of  thieves  and  robbers ;  sorn- 
ing,  and  levying  of  bfack-mail ;  and  the  kill- 
ing, and  eating  of  other  people's  sheep :  under 
which  different  heads,"  [There  seem  to  be  more 
than  ten  crimes  cbar^eid,  and  1  am  not  suffi> 
ciently  acquainted  with  Scottish  law,  to  know 
with  eertamty  into  what  *  ten  different  species 
of  crime'  they  are  to  be  distributed,]  **  he  was 
charged  with  a  variety  of  separate  acts,  to  the 
number  of  twenty,  committed  against  sundry 
persons,  fn>m  1720.  to  1736,  and  many  of 
those  acts  right  loosely  laid  in  the  libel.  The 
lords  judged  it  proper  to  restrict  the  trial  to 
those  charges  which  were  most  special,  and  of 
the  highest  order  withal,  viz.  the  fire-raising, 
the  attempts  and  threalts  to  raise  fire,  and  the 
attempt  to  poison.  The  other  articles  they  re- 
mitted fi>r  trial  with  the  judges  on  the  western 
circuit.** 

He  afterwards  considers  whether  several  pri- 
vate parties  having  interest  may  properfy  unite 
their  instances  in  the  same  libel  against  a  single 
paanel ;  first  in  cases  where  the  prosecution  is 
at  the  instance  of  tha  lord  advocate,  and  se- 
condly in  cases  where  a  number  of  individuals 
insist  for  their  several  interests,  with  the  con- 
coune  only  of  the  lord  advocate  for  the  sake 
pf  form.  And  be  seems  to  be  of  opinion,  that 
more  prosecutors  than  one,  would  not  be  al- 
lowed to  join  in  one  libel  offences  committed 
ilgaiflstthem  separately. 
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May  37.  1666.  Margaret  HanHlOB,  adol- 
tery  and  murder  of  her  husband. 

AprU  9,  1670.  Major  Thomas  Weir,  forni- 
cation, adultery,  incest,  and  bestiality. 

September  13, 1678.  Isobel  Hay,  adultery, 
and  murder  of  her  adulterous  child. 

January  15,  1694.  Doctor  John  Ellio^ 
Daniel  Nicolson,  and  Marion  Maxwell,  mordcr, 
falsehood,  forgery,  and  notour  adultery. 

November  9,  1703.  Margaret  and  Jhnk 
Myles,  incest  and  chiM-murder. 

November  9,  170S.  Mary  Graham,  iaoeit 
with  her  father,  and  child-murder. 

February  81,  1706.  Elizabeth  Hooter,  hh 
cest  aad  adultery. 

As  this  '  cumulatio  actionum  crirainaliom' 
is  fully  established  by  practice,  so  in  thiiciN 
it  is  particularly  proper  and  necessary:  the 
two  crimes  charged,  incest  and  mnrder,  ire, 
from  the  circumistances  of  the  charge,  ioti- 
mately  connected ;  and  it  is  proposed  io  ge> 
neral  to  prove  both  by  the  same  witnesses.  To 
make  separate  trials  fur  each  crime  would  be 
oppressive  to  the  wiuiesses,  the  jury,  sod  ibe 
parties.  It  is  true,  that  accusations  for  de- 
ferent crimes  may  be  thrown  into  one  Gbd,  m 
such  manner  as  to  prove  oppresidve.  Wbea- 
ever  this  is  attempted,  the  Court  will  ioter^ 
pose ;  but  not  in  onler  to  prevent  the  trial  of 
different  crimes  in  one  libel,  where  nothing  op- 
pressive is  meant,  and  where  the  ezpedicDcy 
of  the  '  cumulatio  actionum*  is  obvious.  As  to 
what  is  said,  that  the  charge  tor  incest  is  ua- 
intelligible  or  vague,  it  is  answered.  That  it  if 
laid  in  terms  the  most  unexceptionable,  io  the 
express  worda  of  an  act  of  parliament ;  aad 
surely  the  legislature  must  be  p:  esnmed  ca- 
pable of  conveying,  by  words,  ajuatideaoftbe 
crime  which  it  meant  to  puiiish.  A*  to  wiiit 
is  said,  that  the  libel  for  incest  is  vague,  charg- 
ing the  crime  as  committed  io  January  aad 
June  1765,  and  the  intervening  months,  it  if 
answered,  That  in  all  criminal  in«iictmentt  a 
latitude  of  this  kind  is  adowed  in  practice ;  lor 
witnesses  may  be  distinct  as  to  tbt*  circam- 
stances  of  the  crime  charged,  and  yet  may  ooft 
be  certain  as  to  a  day,  or  even  as  to  a  mooth. 
Indictmenis  do  generally  comprehend  the  term 
of  three  monthn.  In  tne  case,  the  king'^  ad- 
vocate against  Oliphaiit,  4th  Febniarv  1736,  a 
libel  for  a  single  art  of  aodomy,  beariitg  tvo 
months  in  one  year,  and  two  in  anoilierf  wai 
held  sufficiently  articulated ;  and  m  that  form 
was  remitted  to  the  knowledge  of  an  assize, 
WhcfU  an  indictment  contains  the  charge  of  a 
crime,  which  in  iu  own  nature  ia  capable  of 
frequent  repetition,  as  incest  is,  a  still  greater 
latitude  is  allowed.  Thus  in  the  case  of  Forbef 
1758,  tried  for  corrupting  young  girls,  an  in* 
dictmeot  was  remitted  to  the  knowled^  of  ti 
assize,  although  it  bore  that  the  crime  was 
committed  in  some  one  or  other  of  the  moodif 
from  May  1757,  to  April  1758,  inclusive.  If 
the  pannel  Mrs.  Ogilvie  was  not  married  till  the 
30th  of  January  1765,  the  charge  of  inoot 
preceding  that  date,  will  cease  of  course.  If  H 
shall  be  proved  that  she  aad  lieotanant  Ogilm 
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deflM  their  bodies  ftfter  the  death  of  Eaitmiln, 
it  may  not  {icrbapB  be  cepiUl  incest  by  the  act 
1567,  which  refers  to  the  zviiith  chapter  of 
LeTiticus;  but  it  will  nerertheleos  be  incest 
punishable  in  Jaw :  and  if  no  incest  but  what 
was  committed  after  the  death  of  Eastmiln 
•hoold  be  proved,  then  the  jury  will  find  ao- 
oordingply,  and  the  Court  will  adapt  the  punish- 
ment  to  Ihe  offence.  As  to  what  is  said,  that 
the  murder  by  poisoning  is  not  properly  laid 
against  lieutenant  Ogilvie,  it  is  answered,  That 
the  contrary  appears  from  the  tenor  of  the  in- 
dictment. But  although  this  were  not  the  case, 
yet  be  is  chared  as  guilty  art  and  part  of  that 
crime,  which  is  in  law  a  relerant  indictment, 
and  as  such  must  be  remitted  to  the  knowledge 
of  an  assize.* 

*  As  to  the  debate  on  the  relevancy  of  the 
libel,  [the  proper  questions  concemuig  the  re- 
levancy of  a  libel  are  these ;  does  it  in  proper 
form,  and  with  all  necessary  circumstances, 
charge  the  pannel  with  an  offence  which  is 
known  in  the  law  of  Scotland,  and  does  the  of- 
fence so  charged  amount  to  the  species  of 
crime  which  is  stated  in  the  major  proposition 
of  the  libel  f]  Mr.  Hume  (9  Comment,  ch.  10, 
p.  41,)  tells  us,  that  "  as  far  as  can  be  fathered 
from  ihe  face  of  the  records,  Ihe  ancient  cus- 
tom, which  continued  to  be  observed  till  after 
,  ihe  beginning  of  the  seventeenth  century,  was 
for  a  spoken  debate,  whereof  the  clerk  took 
down  a  minute,  stating  in  his  own  words,  and 
always  very  briefly,  the  heads  of  the  several 
defences,  without  any  detail  of  the  arguments 
or  authorities  on  either  side.  In  the  course  of 
that  century,  this  course  was  exchanged  for 
the  more  cumbersome  and  tedious  one  of  a 
written  pleading,  wherein  the  counsel  on  either 
part,  in  presence  of  the  judge,  dictated  at  large 
to  the  derk  of  court,  in  the  form  of  defences, 
answers,  replies,  and  so  forth,  all  that  occurred 
to  them  as  proper  to  be  said  on  the  case.  This 
dry  and  tedious  style  of  disputation,  which 
oflLen  drew  out  to  a  great  length,  was  abolished 
by  the  statute  of  1695,  c.  4."  By  this  act,  it  is, 
<*  for  the  better  regulating  of  the  justice 
court,  and  facilitating  and  more  sure  onleriog 
of  the  form  and  method  of  processes  therein 
used,"  statute  and  ordained,  that  **  in  all  time 
coming,  the  use  and  custom  hitherto  observed 
in  ibat  court,  of  advocats  pr  procurators  their 
dictating,  and  the  clerks  writing  of  the  de- 
fences, duplies,  triplies,  qoadruplies,  and  so 
furtb,  for  the  defender  and  pursuer,  be  dis- 
charged and  laid  aside,  and  that  in  place  thereof, 
bis  majestie's  advocat  or  other  advocats  or  pro- 
curators for  the  pursuer,  with  the  advocats  or 
procurators  for  tne  defender  or  pannel  debate 
ihe  relevancy  vM  voce^  and  that  tJXer  the  said 
dispute  viv6  90cs  is  ended,  then  time  be  al* 
lowed  to  the  lords  and  judges  of  that  said 
court,  to  the  effect  after  mentioned,  and  that 
the  king's  advocat,  or  advocats,  or  procurators 
for  the  pursuer,  do  within  the  space  of  forty 
eight  hours,  give  into  the  clerk  his  inihrmatioD 
in  wnting  subscribed  with  fail  haoi^  aad  that 


<<  The  Lord  Justwe-Clerk  and  Commis- 
sioners of  Justiciary,  having  considered  ih« 
criminal  indictment  raised  and  pursued  at  ihe 
instance  of  Thomas  Miller  of  Barskimmingy 

advocats  or  procurators  for  the  pannel  maj 
take  it  up  and  give  in  their  answers  in  writing* 
also  under  their  hands,  witbtn  other  fonrty  eight 
hours,  which  information  and  answers  shall  be 
by  the  derk  recorded  in  the  books  of  Adjournal, 
in  place  of  ihe  foresaid  written  dispute  formerly 
in  use ;  and  then  at  ihe  advising  itie  said  tnfor* 
mation  and  answers  shall  be  nrst  read  in  opea 
court,  and  if  any  thing  be  found  new  on  either 
side,  and  not  noticed  by  the  other  party,  the 
parties  or  judges  shall  point  the  same  to  ihe 
other  party  concerned,  and  hear  both  parties 
thereon  vtv^voce,  the  clerk  minuting  in  pre- 
sence of,  and  at  sight  of  the  said  jod|fes  what 
is  so  further  debat^,  and  then  the  said  judges 
shall  proceed  to  the  advising." 

Upon  this  Mr.  Hume  observes,  *<  under  thia 
ordinance,  a  debate  on  ihe  relevancy  vivi  toee^ 
and  next  a  debate  in  writing,  became  an  ordi- 
nary, or  rather  a  necessary  part  of  every  cri- 
minsJ  process,  whether  there  were  or  were  not 
any  room  for  difference  of  opinkm  respecting 
the  propriety  or  sufficiency  of  the  charge* 
And  hence  the  frreat  load  of  frivolous  olnection, 
and  sophistical  argument,  with  which,  after 
that  period,  the  records  are  filled,  in  the  shapa 
of  informations,  on  cases  where  there  could  M 
little  doubt  of  the  proper  judgment  to  be  pro- 
nounced. At  length,  the  statute  SOth  Oeo.  9, 
c.  48,  §  41,  42,  relieved  our  judges  from  this 
tedious  and  unprofitable  bondage ;  having 
ordered  that  the  debate  on  the  relevancy  of  the 
libel,  if  there  be  any  thing  to  offer  on  that  head, 
shall  be  conducted  otvd  toce,  and  be  followed 
with  an  immediate  judp^roent,  if  the  Court  in* 
dine ;  and  that  otherwise,  they  msy  order  in* 
formations  on  the  case,  for  the  better  and  mora 
deliberate  trial  of  the  question.'' 

Again  Mr.  Hume  (vol.  9,  c.  13,  p.  193) 
says,  **  As  far  as  appears  from  the  oldest  books 
of  Adjournal,  our  first  practice  had  been  to  re* 
ceive  ihe  depositions  wvd  voce^  without  entering 
in  the  record  so  much  as  the  names  even  of  the 
persons  examined.  In  the  trial  of  John  Maz« 
well  for  murder,  Feb.  14, 1615,  the  depositions 
are  for  the  fifst  time  set  down  at  large,  though 
without  being  signed  by  either  judge  or  wii« 
ness.  Afier  that  time,  the  depositions  are  oc- 
casionally taken  notice  of,  but  often  in  a  very 
imperfect  form,  and  such  as  more  resembles 
a  brief  note  of  the  result  or  general  substance 
of  the  testimony,  than  a  narrative  taken  from 
the  mouth  of  the  witness.  As,  for  instance,  in 
ihe  trial  of  James  Clark,  March  19,  1634,  for 
cozenage  and  other  offences,  the  record  bears 
this  and  no  more  with  respect  to  the  two  prin- 
dpal  witnesses,  that  they  swore  to  the  verity  of 
the  ditUy  [Robert  Moobray  and  Robert  Doi^, 
swome  anent  ihe  sword,  depones  conformts^ 
that  the  article  of  the  dittay  red  to  thenoe  there 
anent,  is  trew  in  the  selff.]  But  even  this 
sort  of  samiQary  of  iha  evidence,  was 
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m^.  Ul  m^Mty'i  MlTOCMle«  for  hii  wmgeityh 
itttemif  aguDst  Katharine  Nain,  widow  of 
tlw4eoBaMdThMM0Oi(i)fie  of  EaUmilD,  in 
tbt  oQimly  of  Forfar,  aivd  FMriok  Ogrilrio,  lieih 
tenant  of  the  89th  reflfimont  of  foot,  brother- 
gwman  of  the  taid  deoeased  Thomas  Ogilrie, 
nanneliv  wkh  the  fangoitig  dekalOi  repA  the 
kaill  olyeotiona  made  tothelhrmof  the  indiel- 
nent ;  and  find  the  aaid  indictment  retemnt  to 
infer  the  paini  of  law :  hot  aHow  the  pannete 
and  eaeh  of  them  to  prore  alt  facta  and  cireom- 
Htanoeo  that  may  tend  to  their  eioolpafion,  or 
nHetiatien  of  their  gfoHt;  and  remit  the  pan* 
writ,  with  the  ■ndietinuit  as  fonnd  rekifant,  to 


the  knowtodgn  of  an  assize." 

(Signed)      GiLn*.  Eutov,  I.  P.  D.* 

«<  Hie  Lard  Jnatioe-Gleik  and  Commis- 
aiencrs  of  Jnstieiary  dontinne  the  diet  against 
Iks  said  Kntharine  Nakn  and  lieotenant  Pa- 
trick Ogilfie,  pannds,  tili  Monday  next,  the 
19th  Mant,  at  seren  o'dool  in  the  morning; 
and  ordnin  putiesi  assizers,  witnesses,  and  all 


I,  then  to  attend,  each  under  the  pains 
pannels  in  the  mean  time  to 


of  law ;  and  the  pannels 
hn  onnled  hack  to  pritoor 


CCBU  JusTiciARLK,  8k  D.  N.  ttsftis,  teoto  in 
Nora  Sessionis  Domo  de  Edinbiirgb,  sexto 
din  Anp^nstii  millesimo  septingentesimo 
aexaf^esuBO  ijainto,  per  bonorabiles  viros, 
DooMnuoi  Gtlbertum  EUiot  de  Mioto,  fia- 
fonetom,  Dominum  Josticiariuin  Cleri- 
com,  Alexandmm  Boawell  de  Auchioleck, 
Aodream  Pringle  de  Alemoo]%  Henricnm 
fiome  de  Karnes,  Jaoobum  rergutoo  de 
Pitftmr,  et  Georgium  Brown  de  Goalston, 
Commissinnsrioa  Justiciariai^  &  IX  N. 


Onna  tegilime  amrtmrta!'* 

The  which  dav,  there  was  a  petition  pre* 
'  to  the  said  lords  in  tbe  namee  of  Katha« 


rineNaim,  relict  of  the  deoeased  Thomas  Ogil- 


frequently  omitted  than  given ;  nor  dose  the 
pmctice  of  inserting  the  depositions  at  largo 
ansna  to  hare  been  established  till  16^1,  or 
thereby.  From  thftt  time,  though  attended 
with  much  trouble  and  loss  of  time,  it  continued 
to  be  uniformly  ohserred  till  tbe  Slst  of  Geo. 
U.;  when,  by  sfMScial  statute,  c.  19,  of  that 
^ear,  a  dispensation  was  gif  eu  in  this  reapect> 
aa  far  as  reUted  to  the  trial  of  Crimes,  not  in- 
ferringjdeath  or  demembration,  under  provision 
that  one  of  the  judges  sbould  sum  up  the  tri- 
dence  to  tbe  jpry,  before  melosing.  The  like 
nUowanoe,  and  quahfled  with  the  line  prorision, 
is,  by  sUtute  SS,  Geo.  3^  c.  45,  extended  to  the 
trial  of  ail  crimes  ;  under  Mserration,  as  in  the 
former  stotate,  of  power  to  the  Court  still  to 
proceed  u>  the  old  forttn  in  any  case  where 
ibey  shall  judge  it  advisable. 

^  v^onneroHig  tne  mtenocufor  or  tceiefituuy, 
■ee^omechiniip  m  the  Case  of  JamonStewm, 
M,  w  mt ,  p.  I9  of thcprsisni  tohmie; 


rieof  Enstmiitt,  and  lieutenant  PtffiekO|ihif, 
brother  to  the  aald  TfaMttU  Ogllvie;  btniU} 
ahewMf , 

That  the  petitiottCM  Otood  hidietad  Wftn 
thctf  tordships«  at  the  instiiieeof  hit  fli^Ci^ 
advoento,  for  the  allefSd  erimeiof  iaeat,  ast 


to  the  BUppoisd  mmdsr  of  tbe  nil 
Thomas  Ogilvie. 

That thepetMoiiors had  pleaded  NotGoOtf 
to  this  grierous  neeosation ;  and  were  eottfi- 
dent,  that  in  the  course  of  the  trial  thtir  inn- 
cenee  woiHd  be  fully  Tmdiected  to  tbe  nti^ 
factioB  of  the  Gonrt  and  Jury. 

That  9M  the  petitioners  did  assert,  ind  M 
good  reason  to  heliere,  that  that  preteeolisi 
took  ito  rise  from  malice,  and  moA  Mse  ud 
injurious  calumnies  raised  and  propagitel  ^ 
persons,  who,  from  most  unjust  viewif^nn 
Oeen  desitons  of  miniog  the  petifiooen;  itwn 
therefbre  highly  necessary  and  lost,  tbat  A« 
petit  loners,  who  were  then  to  nnifefgo  dnt  » 
lemn  trial  fbr  their  fires,  should  be  seeoro!  n 
hr  as  possible  aphtttetlfry  Mud  of  ladoeBce 
and  nndue  practice,  (bat  might,  or  coatd  be 
used,  upon  witnesoes  to  be  addooed  io  that 
cause. 

That,  among  other  misftn  tunes  tuider  whidi 
the  ^titionerslabooreJ,  they  had  been  aecosed, 
by  report,  of  endeavours  to  secrete  mtterial 
witnesses  in  tbat  matter ;  and  thoogh  cooKiMB 
of  their  innocence  m  that,  as  weH  si  is  «ib«r 
respects,  yet  several  of  the  witnesses  hiTe, « 
thai  or  some  other  tfCconnt,  been  seenred  tf 
prisoners  in  the  castle  of  Edinbui'gh. 

That,  among  these  witnesses,  was  lone 
GIsrk,  desigoeo  doubter  of  the  deonaed  AHio 
Ghuis,  o65cer  of  excise,  who  is  now  confined  ia 
the  same  room  with  two  or  more  maid-Rrniits, 
who  were  in  the  house  of  Bastmiln  stthe  tioe 
ofThomasOgifvie's  death,  and  who  would  be 
most  material  witnesses  for  the  petitioocn  in 
that  cause. 

Tbat  the  petitioners  would  make  it  appnr, 

gf  uncontestable  evid^ce,  tbat  tbe  asid  Adoc 
lark  was  not  only  %  person  of  the  woratAa- 
meter  and  dispositlbn,  such  as  reDdered  heriia- 
piroper  and  inbabile  to  b*  received  ais  a  ^^^^ 
hot  also,  that  she  had  entertained  sndex{>rcf«a 
deadly  malice  and  hatred  against  both  die  peti- 
tfooerar;  and  tbat,  io  pnrauance  thereof,  ibe 
had  been  the  author  aira  pnypagator  of  tbe  fabe 
and  malicious  stories  Wfaicfi  had  eiven  rw  to 
the  present  prosecution.  And,  in  nne,  ^btt  iw 
al^s  in  a  combination  to  ruin  the  pannels,  and, 
as  fkr  as  she  could,  to  deprive  them  of  tbeir 
Uvea,  as  well  as  their  reputation. 

lliat  it  would  occur  to  their  lordtfatpa,  thai 
thcf  petitioners  were  exposed  to  immioent  dan- 
ger  by  the  said  Anne  Clark's  being  cooalanflj 
confined  in  the  same  room  wHh  other  mstcnd 
witnesses,  whose  seit,  station,  andinex^ei»|> 
though  otherwise  boncnt  and  weU-iadiscd, 
mfght  expose  them  to  be  infliaenoed  sod  |n«- 
jucRced  by  the  mAllcious  endeavonn  w  *» 
afrtfort  wodmiy.  For  these  reasons,  tbe  pn- 
tftmers'  were  cotafldtet,  that  tlwr  fcwahj 
wottkriMnHA  gftetAMrlbrieplifttigw 
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Mftd  Anne  Churk  from  ike  taitloHner  witoewti.  I 
Thonefore  pcayingr,  Tbatit  mis^  pAevextbtir 
lordshifi*  forth  witb  to  gtmai  wamnt  to  the  de- 
pofty-flfoveroor  of  the  castle  of  fidinburgh,  or 
aoy  other  proper  officer,  to  rtmof e  tbe  penon 
of  tbe  said  Add  Clark  treoi  tbe  room  in  wbiab 
sbe  was  preseotly  oooiiaed ;  or  otherviae  to 
separate  her  from  tbe  said  maid*aenrant8,  and 
to  keep  ber  aeparate  from  them,  or  any  otber 
witoessea  to  be  adduced  against  tbe  petilioners 
ID  tbat  present  prosecutioii.  According  to 
jostiee,  6kc. 
(Signed)         Hbnbt  Dvtmks.    Dav.  Rab. 

Edinburgh^  6ih  Augwt^  1765, 
I  Tbomas  dflilter,  esq.  bis  majesty's  advo* 
cate,  consent,  Tbat  tbe  prayer  of  tbe  within 
petition  be  granted ;  but  upon  this  express  con<- 
ditioD  that  no  person  wbaterer  be  admitted  or 
bare  access  to  any  of  tbe  said  three  witnesses, 
except  in  presenr^  of  one  or  otber  of  tbe  offi- 
cers of  tbe  .Court  of  Justiciary,  which  their 
,    kMrdahips  shall  think  proper  to  appoint. 

(Signtd)       Tho.  Miller. 

*<  The  Lord  Justice  Clerk  and  Commis- 
sioners of  Justiciary  having  seen  and  consi- 
dered the  foregoing  petition,  witb  the  consent 
^    of  his  majesty's  advocste  subjoined  thereto, 
'    recommend    to  the  depnt(;-governor  of  tbe 
^    ca«tle  of  Edinburgh,  or  other  proper  officers, 
'■    to  cause  remove  the.j^aid  Anue  Clark  from  the 
'    roooQ  where  sbe  and  <he  other  two  women  be- 
'    fore*  named  are  nresentiy  staymg,  into  some 
other  room  in  the  said  castle,  until  Monday 
next  the  ISth  day  of  August  current  i  and  also 
^     recommend  as  aoo? e,  tMt  care  be  taken  that 
'    no  person  get  access  to  any  of  the  said  three 
**    women,  betwixt  and  tbat  time,  except  in  pre- 
sence of  Robert  Auld,  writer,  or  Andrew  Mu- 
'    risoo,  macer  of  this  court,  or  either  of  them. 
(Signed)        "  Gilb,  Elliot,  I.  P.  D." 


Curia  Justiciarlb,  S.  D.  N.  Regis,^  tenta  in 
Nova  Sessioiiis  Dome  de  Edinburgh,  duo« 
decimo  die  Augusti,  millesimo  septiogen- 
tesimo  sexagesimo  quioto,  per  bonora- 
biles  viros  Dominum  Gilbertum  Elliot^Ie 
Mioto,  Baronetum,  Dominum  Justicia- 
liuni  Clericum,  Alexandrum  Boswell  de 
Auchinleck,  Andream  Priqgle  de  Ale- 
moor,  Henri(um  Home  de  Kames,  Ja- 
csobum  Ferguson  de  Pitfour,  et  Georgium 
Brown  cjeCoalstoo,  Commissionarios  Jus- 
ticiariae  S.  D.  N.  Regis. 

Curia  legitimb  affirmala.     • 

Intran* 

Katharine  Naim^  widow  of  tbe  deeeaaed 
Tbomas  Ogil? ie  of  Eaatmiln,  and 

Patrick  OgUvitf  lieotenant  of  the  89tb  regi- 
ment of  foot,  brother- german  of  the  said  de- 
oeaaed  Thomas  Ogilvie ;  both  present  prisoners 
ia  tbeTolhooth  ol  Edinborgh  ;  pannels. 

Indicted  and  aecused  as  in  the  former  Sede* 
runt. 
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A.  IX  1769.        [laei 

The)it«|iciilor  en  tlw  lelsfwiey  betnurv^^ 
Of  et  ta  Ibe  paaoelf  m  open  cawt, 
Tbe  hMrda  preoesdedto  oMkeefadoe  oTtfa* 


following  peraons  to  pasa  vpos  the  aniat  of 
the  said  r ^^- 


Sir  James  Clark  of  PeDnycnik. 

John  Howieson  of  Braebttd.  n 

John  Christie  of  Baberton. 

Ailam  Cuningbam  of  Bonny  toon. 

Alexander  Sheriff  of  Craigfeith. 

David  Dondas  younger,  ^  Meirhallfl, 

Sir  Geoive  Suttie  of  Balgonie. 

Charles  Ray  of  Hopes. 

William  Ramsay  of  Preston. 

John  Forrest,  senior,  mercbaot  in  Edinburgh* 

George  Chalmers,  merchant  in  Edinburgh. 

Gavin  Hamilton,  bookseller  in  Edinburgh. 

Archibald  Wallace,  .merchant  m  Edinbuigbk 

John  Borthwick  of  Cruikfton. 

Tbomas  Brown  of  Braid. 

Tbe  abore  Assize  being  ail  lawftilly  awmi^ 
and  no  objeetwn  to  tbe  ooBtrary, 

His  MajettieU  Advocate  proceeded  to  call  tha. 
following  Witnesses: 

David  Rattray  yomiger,  in  Cammock,  ia 
tbe  parisb  of  Glenylla,  aged  4S,  married, 
purged  of  malice  and  partial  counsel,  swom« 
and  interrogate,  depones,  Tbat  be  lives  in  the 
neighbourhood  of  Eastmiln,  and  did  boar  it 
talked  in  the  country,  that  Mrs.  Ogilvie  tbe 
pannel,  and  lieutenant  Ogilvie  the  other  pan- 
nel,  lived  in  too  familiar  a«way,  and  walked 
out  together  without  othera  in  their  company : 
that  the  depooest  himself  once  saw  tbaoi  at 
their  walk,,  when  there  waa  nobody  wilh  thwm, 
when  they  were  leading  other  arm  aad  wcm^ 
and  at  that  time  ke  saw  the  paanely  lienteMiit 
Ogilvie,  kiss  Mrs.  Ogilvie,  the  otber  pannel» 
once :  that  tliis  happened  afler  the  late  Tho*- 
mas  Ogilvie  of  Eastmiln's  marriage  with  tibe 
pannel,  and  before  his  death ;  cannot  rcmen^ 
ber  the  precise  time,  but  there  was  a  storm  on 
the  ground  then:  that  at  the  abore-Mentiooed 
time  the  |>annels  were  walking  near  tbe  bouse, 
of  Eastmiln,  crossing  tbe  king's.  bighwaj». 
when  tbe  witness  saw  iw  above,  when  be  wail 
no  farther  from  them  than  the  fourth  part  of  a . 
quarter  of  a  mile ;  and  tbat  the  panneb  were 
in  a  hollow  way  when  be  saw  lieutenant  Ogjl* 
vie  give  tbe  other  pannel  one  kisa  aa  above. 
Cauta  scieniia  patet.  And  this  is  tmtb^  aa  b« 
shall  answer  to  Ood. 

(Signed)    Goe.  Eluot.    Dafid  RAmur. 

John  ZMMr,inCraigettdeaob,iB'tke'paficli 
of  Glenylla,  aged  479  im^ined,  par{^  ef  na« 
lioe  and  partial  ooanael,  awem  ioA  mterrogitef 
depones,  Tbat  be  liTca  very  near  fiaatmilVf 
and  has  beard  the  ctaabiag  people  of  the  eomi« 
try  coDMiMmly  report,  that  the  pannel  Mr^ 
OgtlTir  liked  flirsw  OgUvie^be  ether  fieiMMl  tee 
well ;  and  that  a  disputeiu  tbe  fmily  eCliMa* 
milo  abeot  tbat  time  aioae,. wliiob  took  it»  iw. 
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•s  wfts  Mill,  from  a  nispicioD,  ibat  the  two 

Cnnels  liked  other  too  well:  that  upon  thii 
r.Ogilfie  the  paoDel  left  the  hmise  of  Caat- 
milo,  as  waa  reported,  apoo  the  above  saspi^ 
don  ;  and  it  waa  eYeo  said  io  the  coaotry,  that 
the  two  pannels  loved  one  another  too  well : 
that  the  deponent  himself  knows,  that  Mr. 
Ogilfie  the  paonel  went  away  from  the  house 
of  Eastmiln  about  a  fortnight,  as  he  thinks,  be- 
fore Eastmiln's  death,  and  the  deponent  saw 
him  return  to  the  bouse  of  Eastmiln  the  mom- 
ini;  after  Eastmiln's  death:  that  before  Mr. 
Ogilvie  the  pannel  left  Eastmiln's  house,  the 
deponent  has  often  seen  the  two  pannels  walk- 
ing arm  in  arm,  and  their  arms  about  each 
other's  neck :  that  he  has  seen  them  in  that 
posture  at  their  walk,  even  when  Miss  Ciark 
and  the  laird  of  Eastmiln  himself  were  in  com- 
pany, as  well  as  when  there  was  nobody  else 
with  them.  Depones,  that  the  report  of  the 
love  between  the  two  pannels  he  did  not  hear 
in  the  country  till  after  lieutenant  Ogilvie  had 
left  the  house  of  Eastmiln  as  abo? e ;  and  that 
he  nef  er  saw  the  pannel  Mrs.  Ogilrie  till  after 
her  marriage:  that  since  the  marriage  he  has 
•een  Dr.  Alexander  OgiWie,  a  brother  of  East- 
miln's, at  the  house  of  Eastmiln;  and  that 
Anne  Clark,  a  witness  cited  in  this  trial,  was 
there  before  him,  ami  at  the  same  time :  that 
the  deponent's  house  lies  at  about  a  quarter  of 
a  mile's  distance  from  Eastmiln's  house,  on 
the  other  side  of  the  river,  from  whence  it  is 
easy  to  see  any  person  who  comes  out  or  goes 
into  the  house  of  Eastmiln.  Causa  gcientia 
patet.  And  this  is  truth,  as  he<8hall  answer  to 
God.    And  depones  he  cannot  write. 

(Signed)  Gilb.  Eluot. 

Jama  Banui,  ton  to  Alexander  Baraet  in 
Cammock,  in  the  parish  of  Glenylla,  aged  15 
years,  unmarried,  purged  of  malice  and  partial 
counsel,  sworn  and  interrogate.    Dismissed. 

John  Giltoch,  Wright  in  Dalnakebock,  aged 
S6  years,  married,  purged  of  ^malice  and  par- 
tial counsel,  sworn,  and  interrogate,  depones. 
That,  about  a  fortnight  after  Eastmiln's  mar- 
riage, the  deponent  was  sent  for  to  the  house 
of  Eastmiln  to  put  on  some  locks  and  brass- 
work  upon  a  drawer :  that  accordingly  the  de- 
ponent went  to  the  room  where  the  drawers 
stood,  in  which  room  he  saw  the  pannel  Mr. 
Ogilvie  lying  in  bed :  that  when  he  was  so  em- 
ployed, Mrs.  Ogilrie  the  pannel  came  to  the 
room  door  where  the  deponent  was  at  work, 
she  havingheard  him  as  he  supposed,  at  work. 
Upon  Mr.  Ogilvie  the  pannel  onserving  her,  he 
desired  her  to  come  in :  that  after  having  said 
to  the  deponent,  John,  are  you  begun  ?  she 
went  in  and  asked  Mr.  Ogilvie  the  pannel, 
What !  are  not  you  up  yet  ?  and  then  she  went 
towards  the  bed-side»  where  stood  a  little  chest, 
upon  which  she  sat  down,  and  then  they  eat 
some  sweet-bread  together,  which  had  been  got 
at  a  market.  Depones,  that  he  observed  her 
hand  about  the  bed-clothes,  just  upon  lieute- 
nant Ogi  I  vie's  breast;  at  which  time  she  said 
ta  him»  Yo«  are  not  poor,  but  pretty  fat ;  but 


^  did  not  observe  whether  her  hand  was  beW  i 
the  bed'Ciotbes,  or  above.  Depones,  thttwba 
Mrs.  O^lvie  the  pannel  was  ij^oing  ovt  of  the 
room,  lieutenant  Ogilvie  kicked  up  the  bed-  > 
clothes  with  his  feet,  and  threw  tbem  up  spn 
his  body ;  upon  which  Mm.  Ogilvie  said,  Ab! 
you  daft' dog!  and  the  deponent  at  that  tim 
saw  so  much  of  the  said  lientenaot  Ofpltie'i 
body,  that  he  the  deponent  could  judge  wbe- 
ther  he  was  a  man  or  a  woman :  that  ifter  i 
breakfast,  Mrs.  Ogilvie  came  to»where  ibeOe- 
poneiit  was  at  work,  and  gave  bimadnm; 
and  lieutenant  Ogilvie  being  present,  she  gtie 
him  alfto  a  dram,  for  he  was  by  that  lime 
dressed.  Depones,  that  the  week  before  Eut- 
miln's  death,  the  deponent  went  to  Eas^tnitlo  to 
do  some  work  :  that  when  he  was  nviog, 
Elizabeth  Stnrrock,  then  a  servant  io  that  fi- 
mily,  came  to  the  deponent,  and  asked  bio,  If 
he  knew  which  way  the  laird  had  gone?  He 
•aid.  He  could  not  tell.  Upon  asking  her  vbj 
she  put  such  a  questidn,  she  answereit,  Tbitu 
lieutenant  Ogilvie  was  expected  at  EastiDita 
that  day,  she  could  wish  the  laird  and  he  mi^iit 
not  meet.  And  depones,  that  be  the  depooeot 
saw  Eastmiln  walk  away  from  the  hooeesooe 
time  before.  Deponea,  that  on  (be  eveniogof 
the  day  last  mentioned,  as  the  depoDent  vu 
returning  from  his  work,  he  saw  Mrs.  Ogilrie 
the  pannel  returning  to  Eastmiln,  upoo  the 
road  that  leads  from  the  Kirkton  to  (hat  place, 
and  observed  Mrs.  Ogilfie  and  Anne  Cluk 
meet  npon  that  road ;  and  that  same  w^i  be 
saw  Mr.  O^ihie  the  pannel  s(andiag  at  ibe 
Kirklon,  winch  is  not  a  quarter  of  a  mile  fron 
Eastmiln :  that,  at  the  time  above-meotiooed, 
when  lieutenant  Ogilvie  kicked  up  the  cloibet, 
and  the  lady  said  to  biro,  Ah  t  you  daft  (hf  • 
the  deponent  does  not  think  she  saw  the  cowti- 
tiou  the  lieutenant's  body  was  in,  as  she  wu 
then  going  out  of  the  room.  Deponea,  that 
while  Mrs.  Ogilvie  was  aitting  upon  the  cb«s( 
by  lieutenant  Ogtlvie'a  bed,  as  above  depooed 
to,  the  deponent  could  see  Mr.  Ogilvie'a  breta 
from  the  posture  he  waa  then  in.  Being  ia* 
terrogate  for  the  pannel,  depones,  thai  »ba 
he  saw  Mrs.  Ogilvie  the  pannel  upon  the  rosi 
frop  the  Kirkton  returning  to  Eastmiln,  tf 
above  deponed  on,  and  Anne  Clark  opoo  (be 
same  road,  that  they  were  both  walkiog  to* 
wards  Eastmiln,  and  Anne  Clark  foreiuoiL 
Cauta  scieniia  patet.  And  this  is  tra(h,  aa  be 
shall  answer  to  God.    (Signed) 

Gilb.  Elliot.      John  Gillocb. 

Katharine  Campbell^  late  servant  to  ibe  de- 
ceased Thomas  Ogilvie  of  Eastmilo,  beiog 
called  ;  against  adducing  of  whom  it  was  ob- 
jected, that  she  oup;ht  not  to  be  received  at  a 
•witness,  no  execution  being  returned  agaiatf 
her  S4  hours  before  the  diet  of  compearaoiK, 
conform  to  the  forms  of  court  estabiitbed.  tao, 

•  "  D4^,  Delirious,  insane,  stopid,  block- 
ish, foolish,  giddy,  fhonghtless,  playful,  *g*' 
tive,  frolicsome,  wanton."  JamiasoQ's  v)* 
mologtcal  Dictionary.        , 
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iThat  sbe  bean  ilUwill  and  maliee  agaiDil  the 

KDDcl  Mm.  Off il vie,  having  been  dismissed 
r  aerf  ice  for  ibeA ;  oa  which  occasion  sbe 
eipressed  resentment  in  strong  terms,  and 
ivore  revenge,  which  is  offered  to  be  proved 
iniianter. 

Sir  David  Dalrymple  answered,  on  the  part 
of  his  majesty's  advocate,  That  tiie  1st  objec- 
tion ought  to  be  repelled.  The  fact  is,  that  this 
witness  was  given  oat  in  list  with  others ;  but 
as  she  had  gone  into  a  distant  part  of  Scotland, 
could  not  be  cited  by  the  messenger  so  soon  as 
Ihe  other  witnesses  were.  She  was  cited  on 
the  Saturday  before  the  first  diet  of  compear- 
ance;  but  the  execution  did  not  come  up  to 
£dinbor(sh  till  after  that  diet.  Upon  its  being 
received,  it  was  on  Wednesday  last  in  the 
fomioon  given  ont  to  the  agents  for  the  pan- 
nels.  The  act  1672  ordains,  that  the  list  of 
witnesses  be  given  out  with  the  indictment,  and 
Ibis  was  done  here ;  but  no  law  requires  that 
the  executions  should  be  returned  into  court  24 
bours  before  the  first  diet  of  compearance :  in 
the  present  case,  it  was  impossible  that  the 
execution  could  be  sooner  produced,  and  the 
paunels  can  suffer  nothing  by  this ;  for  they 
■aw  the  name  of  the  wituess  in  list,  and  they 
have  had  more  time  for  this  purpose  than  they 
would  have  had,  if  the  execution  had  been 
^veo  out  24  hours  before  the  first  diet  of  court, 
and  then  the  relevancy  had  been  determined 
and  the  proof  taken  at  the  same  diet. 

As  to  the  second  objection,  it  ought  also  to 
be  repelled.  No  particular  condescendence 
bas  been  made  of  malice  or  cause  of  malice 
at  this  time,  and  the  witness  will  be  purged  of 
malice  in  the  initials  of  her  oath  in  common 
form ;  and  therefore  the  objections  ought  to 
be  repelled,  agreeable  to  the  universal  practice 
of  the  court. 

**  The  Lord  Jnstioe-Clerk  and  Commissioners 
of  Justiciary,  having  considered  the  foregoing 
objections  and  answers  thereto,  repell  the  ob- 
jeciions,  and  allow  tlie  witness  to  he  received ; 
reserving  to  the  consideration  of  the  Court, 
whether  or  not  any  special  expressions  of 
malice  and  the  cause  thereof,  that  may  be  con- 
descended on  by  the  pan  nels  in  their  exculpa- 
tion, shall  be  admitted  or  not. 

**  (Signed)     Gilb.  Elliot,  I.  P.  D." 

On  pronouncing  of  which  interlocutor,  Mr. 
Alexander  Lockhart,  advocate,  procurator  for 
the  pannels,  protested  for  remeid  of  law  ;  and 
that  any  interrogatories  he  shall  pot  afterwards 
to  this  or  other  witnesses,  during  the  trial, 
shall  not  be  deemed  a  passing  from  this  pro- 
testation. 

It  being  represented  to  the  Court,  That  Ka» 
tharine  Caroobell,  the  witness  before-named, 
could  speak  tlie  English  language  but  very  ill ; 
and  that  an  interpreter  or  interpreters  would  be 
aecessary  to  interpret  what  she  said  in  the 
Irish  or  "Erse  language  into  the  English  ;  and 
Robert  Gray,  wnter  in  Edinburgh,  and  James 
Frazer,  writer  to  the  signet^ haTiDg  appeared, 
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they  were  appointed  to  be  interpreters,  ud 
gave  their  oaths  as  such  de  fideli. 

And  the  said  Katharine  CamphtU^  aged  ST 
years,  unmarried,  solemnly  sworn,  purged  oJT 
malice  and  partial   couosel,  and   examined, 
depones.  That  twenty  days  after  t|}e  deceased 
Mr.  Ogilvie  of  Eastmiin's  marriage  with  Ka- 
tharine Nairn  One  of  the  pannels,  she  was  sent 
by  the  lady  Glenkilrie,  her  sister,  to  serve  aa 
washer- woman  at  Eastmiln:   that  the  depo- 
nent staid  in  that  service  for  ten  weeks :  that 
about  fo.urteen  days,  to  the  best  of  her  re- 
membrance, after  she  went  there,  the  said  de- 
ceased Mr.  Ogilvie  went  from  home,  and,  as 
she  heard,  to  Dunsinnan :    that  before  Mr. 
Ogilvie  went  to  Dunsinnan,  she  observed  lieu- 
tenant Ogilvie  the  pannel  frequently  kissing 
Mrs.  Ogilvie  tbe  pannel,  and  shewing  a  great 
fondness  fur  her:  that  the  deponent  having 
said  to  lieutenant  Ogilvie  the  pannel,  that  she 
thought  he  shewed  toe  grelit  fondness  for  his 
sister-in-law,  and  that  it  would  not  be  worse  if 
be  shewed  less,  tbe  lieutenant  answered,  that 
his  brother  desired  him  to  be  fond  of  her,  to 
keep  her  cheerful  in  tbe  beginning.    Depones, 
that  she  saw  the  lieutenant  fre<)aently  hK>lding 
the  pannel  Mrs.  Ogilvie  in  his  arms  when  ho 
was  kissing  her.    Depones,  that  when  tfie  de  • 
ecased  Mr.  Ogilvie  went  to  Ouusinnan,  the  two 
pannels  continued  at  Eastmiln :  that  tbe  depo- 
nent made  up  beds  for  them  in  two  separata 
rooms :    that  tbe  room  she  made  up  for  Mrs* 
Ogilvie  was  immediately  above  the  kitchen, 
where  the  deponent  slept :    that  before  tbe  de- 
ponent went  to  bed,  her  mistress  called  down  to 
her,  if  she  wys  not  yet  to  bed  ;   and  that  she 
thought,  sbe  saw  the  deponent  have  a  light ; 
tbe  deponent  answered,  she  was  not  yet  gono 
to  bed,  but  was  going  soon :  that  after  tbe  de- 
ponent had  gone  to  ued,  she  heard  the  pannel 
Mrs.  Ogilvie  utter  these  words,  O  fv !  fy\  and 
that  she  heard  the  bed  moving  as  if  somebody 
had  been  stirring  in  it :  that  the  deponent  upon* 
this  became  under  great  terror,  but  thereafter 
fell  asleep.     That  next  morning  when  she 
went  up  itairs,  she  found  the  lieutenant's  bed 
in  the  same  state  that  she  bad  made  it  op  the 
night  before,  and  'the  bed  no  way  discomposed 
as  if  one  had  lain  into  it.    Depones,  that  soma 
time  before  she  went  to  bed,  she  went  up  to 
Mrs.  Ogilvie's  room,  where  she  saw  the  lieu- 
tenant sitting  with  her:    that  the  deponent 
proposed  to  mend  the  fire  in  tbe  lady's  room, 
and  to  make  a  shake-down  there,  for  the  depo- 
nent's lying  there  all  nfgtit  by  her :  that  Mrs.. 
Ogilvie  desired  the  deponent  to  go  to  her  own 
b^,  for  that  she  hsd  no  difficulty  to  sleep  in  a 
house  by  herself.  Depones,  that  the  cause  of  her 
being  under  the  terror  as  above,  was,  that  she 
thought  the  two  pannels  were  then  in  bed  to« 
gether.     Depones,  that  she  made  up  Mrs. 
Ogilvie*s  bed  next  morning,  which  was  much 
tossed  and  tumbled ;  but  as  Mrs.  Ogilvie  might 
have  done  this  herself,  the  deponent  did  not, 
from  tbe  appearance  of  that  bed,  form  her  con- 
jecture.   DeponeSy  that  the  kitchen  where  tha 
4M 
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DonsiDDaD,  «id  cune  to  Eatlmilo  tivo  iu|hti 
before  he  returned.  Further  depones,  that 
wbea  she  found  lieutenant  OgiWie't  bed  io  tb» 
state  above  described  in  the  mornings,  u  if  qs 
person  had  laid  in  it,  it  was  about  suD^miog : 
that  she  saw  the  lieutenant  come  dowo  ttain, 
and  Mrs.  O^ilvie  the  pannel  was  still  in  l)ed: 
that  she  made  up  Mrs.  OgiUie  the  {nanel'i 
bed  that  same  day,  but  after  dinner :  tbtt  whea 
Eastmiln  went  to  Dunsinnan,  to  tbe  best  of  her 
remembrance,  be  staid  awsy  three  nigbu,  sod 
came  home  the  fourth.  And  upon  tbe  oath 
beinf^r  read  over  to  her,  desired  thst  it  might  be 
marked,  that  what  is  said  of  her  hariog  mads 
op  Mrs.  O^rilvie's  bed  in  tbe  mornrng,  is  s  mif- 
take,  and  improperly  taken  down,  for  Ihitit 
was  after  dinner  she  made  it  up.  Depooei, 
that  she  never  got  any  wages  but  a  pair  of 
shoes  from'  Eastmiln :  and  that  when  she  ssked 
her  wages,  she  was  told  by  Mrs.  OgiUie  ibe 
pannel,  in  presence  of  Anne  Clark,  lieateoaat 
Ogilvie,  and  the  deceased  Eastmiln,  that  tbe 
was  well  off  that  she  gut  leave  to  go  without 
wages;  and  that  the  deceased^ EosinilB  fol- 
lowed her,  and  de«ired  her  to  return,  which  ibe 
did,  and  staid  for  a  dav ;  hut  that  Mrs.  OgiWie 
next  morning  turned  her  off.  Caaia  sciesltc 
patet.  And  this  is  troth,  as  she  shall  soswer 
to  God.  And  depones  she  cannot  write. 
(Signed)        Rob.  Grat, 

Alex,  Bosweu, 
James  Fbases. 


deponent  slept  had  no  plastered  ceiliag,  to  ihat 
the  smallest  noise  in  tbe  room  above  could  be 
heard  there.  Depones,  that  tliere  were  two 
mher  servant-maids  at  Eastmiln  at  that  time, 
to  wit,  Anne  Sampson  and  Elbubeth  Sturrock. 
Pepones,  that  she  never  heard,  while  she  con- 
tinued in  Eastmiln,  any  circuDoatances  bappeo- 
ing  between  the  two  pannela,  aucb  as  have  been 
arove  described,  except  one  night  as  before 
menliened ;  and  remembers  particularly,  that 
Ihe  other  nights  that  Eastmiln  was  at  Dunsin- 
nan,  the  lieutenant's  bed  in  the  morning  had 
the  appearance  as  if  it  had  been  slept  in ;  and 
ao  had  Mrs.  Ogilvie's.  Depones,  that  she 
never  spoke  of  what  she  heard  the  night  above- 
mentioned,  to  the  best  of  her  reroembranee, 
till  after  she  had  left  tbe  house  of  Eastmiln, 
when  she  communicated  the  same  to  lady 
Glenkilrie,  the  pannel  Mrs.  Ogilvie'a  sister. 
Depones,  that  the  deponent  constantly  slept  in 
tbe  kitchen  alone,  while  Eastmiln  was  at  Dun* 
sionan^  and  all- the  time  she  was  in  the  service. 
Pepones,  that,  while  the  deponent  was  in  the 
service  at  Eastmiln,  there  was  a  sister  of  tbe 
Jaird's  married  in  bis  house;  afler  which  the 
"Whole  family  went  to  Dunsinnan,  and  when 
they  returned,  all  of  them,  except  Eastmiln 
and  his  mother,,  expressed  dissatisfaction  with 
tbe  deponent,  but  upon  what  occasion  they 
never  explained  to  her.  And  being  further 
interrojgate,  depones,  that  the  motion  sh^ 
heard  in  the  room  above  her,  deponed  to  above, 
she  then  thought  was  the  motion  of  a  man  and 
Foman  in  bed  together,  and  such  as  a  husband 
and  wife  have  together  \  snd  that  she  would 
have  been  of  this  opinion,  though*  she  had  not 
seen  tbe  lieutenant's  bed  unrufl^  next  morn- 
ing. And  being  interrogate  by  one  of  the  jury, 
depones,  that  she  always, considered  that  it  was 
Anne  Clark  who  stirred  itp  her  mistress  a^faiost 
her  the  deponent.  And  heing  specially  inter- 
rosrate,  depones,  that  the  night  aforesaid, 
when  she  heard  the  noise  in  tbe  bed  above  de- 
*  scribed,  she  slept  none  till  towards  tbe  morning  ; 
then  fell  asleep,  awakened  sgain  in  a  fright, 
and  told  tbe  old  lady  Eastmiln  that  she  was 
under  terror,  bat  did  not  explain  the  cause. 
De|>ones,  that  Anne  Clark  was  not  come  to  the 
family  at  tbe  tioM  tbe  laird  went  to  Dunsinnan, 
and  she  hearJ  the  noise  as  above  in  the  bed. 
And  being  interrogate  for  tbe  pannela,  depones, 
Ihat  Anne  Clark  came  to  Eastmiln  about  a 
Jbrtnight,  to  the  best  of  the  deponent's  remem- 
hranoe,  sAer.tbe  deponent  came  theve.  And 
farther  depones,  upon  the  panuel'a  interroga* 
fory,  that  she  did  not  hear  the  motMn  above- 
saentioned,  but  aitha  time  above  deponed  to, 
and  did  not  hear  these  morons  repeated  at  any 
other  period  thatnight.  Further  depones,  that 
while  she  staid  in  tbe  bouse,  she  made  all  the 
hods  without  the  assisaace  of  an^  of  the  other 
servants.  And,  upon  fecoUectioo,  depones, 
Ihat  she  slept  in  the  kiiclien  by  herself  ever 
till  Anne  Clark  came  to  the  bouae;  but  after 
she  oame,  Elizabeth  Sturrock  slept  in  the 
kitchen  with  her  the  deponent.  Depones,  that 
AMns€)ark  nsl  the  laud  as  ha  was  going  to 


Anne  Clark^  dsngbter  to  the  deceased  Aliia 
Clark,  officer  of  excise,  being  calfed, 

Mr.  Ifenry  Dundas^  fur  tlie  pancels,  nadt 
the  following  objeiStions  to  her  being  received^ 

1st,  Thst  she  is  a  person  of  an  iofkmoot 
character,  being  held  and  reputed  to  be  a  noto- 
rious liar  and  dissembler,  a  disturber  of  tbe 
peace  of  families  and  sower  of  dissentiba,  and 
also  a  common  whore  and  prostitute.* 

2nd,  That  she  has  not  only  been  held  and 
reputed  sucii  as  above  descrrUed,  but  it  will 
be  clearly  proved,  that  she  lived  and  resided  for 
no  less  than  three  years  and  a  half  in  a  noted 
bawdy-house  within  tbe  city  of  Edinburgh,  ai 
a  common  prostitute^  notwithstanding  that  at 
the  same  time  tbe  said  house  was  frequeoilj 
visited  by  the  constables  as  a  bouse  of  bad  faoie, 
and  thatfre<|uent  disturbances  bsppened  ihereio, 
to  the  great  offence  and  scandal  of  the  neigh- 
bourhood. 

Srd,  Tbe  said  Anne  Clark  did,  in  coofe- 
deraey  with  Alexander  Ogitvie,  lirother  to  the 
deceased  Thomas  Ogilvie  last  of  Eastmiln,  pob- 
lish  and  propagate  false,  scandalous,  and  mali- 


*  See  8  Hume's  Comiii.  Trial  forCriisea, 
pp.  154,  1.55,  and  Lowe's  Case,  jl  d.  1687. 
vol.  18,  p.  551,  of  this  Collection.  See  sifo 
vol.  10,  p.  6-i3,  vol.  14,  pp.  62%  1364,  Pe«<(«'< 
Law  of  Evidence,  part  1,  c.  3,  §  8.  As  to  the 
objection  to  what  are  called  ultroneous  wit- 
nesses, see  Mackenzie's  Criminals,  pact  9,  tit 
Sd,  §  3,  Hume's  Commenuries,  Tdai  bi 
CriflMs^  vol.  8,  cap.  t^  p.  tkX,  eiitq. 
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^ioo8  asperaiofis  upon  the  charectert  ofthe  pan- 


e  pai 
Dels,  relatife  to  the  matters  lilwIM,  and  did  en- 
^eafour  to  make  dissention  and  diflTereooea  be- 
tween  the  pannel  Mrs.  OgiWie  add  her  deceased 
liDsband.    And, 

4th,  The  said  Aone  Clark  does,  and  has  en- 
tertained and  expressed,  on  sundry  occasions 
before  and  since  the  decease  ofthe  said  Thomas 
O^I?ie,  deadly  malice  and  inveterate  ill-will 
against  both  the  pannels,  and  has  threatened 
repeatedly  to  do  aU  she  could  to  bereave  them 
of  their  hves. 

Sir  David  Dalrymple^  on  the  part  of  his 
majesty's  advocate,  answered.  That  all  and 
every  one  of  the  objections  ought  to  be  repelled ; 
and  that  for  the  reasons  following : 

With  res |)ect  to  the  first,  it  is  obviously  irre- 
levant. No  such  thing  is  ever  allowed  in  the 
practice  of  the  justiciary  court,  as  a  general 
proof  of  character ;  and  indeed,  were  it  allowed, 
criminal  trials  in  Scotland  would  become  inez- 
Iricabte;  were  the  character  of  each  witness 
to  be  thns  inquired  into,  there  would  be  as 
many  separate  trials  as  tliere  are  witnesses  pro- 
duced. Besides,  were  this  new  form  to  be  in- 
troduced, witnesses  would  be  deterred  from  ap- 
pearing upon  citation  given.  Instead  of  being 
called  to  give  evidence,  they  would  in  effect  be 
called  to  stand  att  inoulry  upon  the  whole  oon- 
doct  of  their  lives.  If  they  were  to  appear  and 
undergo  such  a  scrutiny,  they  would  come 
nach  worse  prepared  for  their  defence  than  the 
parties  themselves  when  tried  for  the  greatest 
crimes.  For  the  partiea  know  what  is  charged 
•gainst  them,  and  by  what  erideooe  it  is  pro- 
posed to  prove  such  charge ;  they  are  therefore 
enabled  to  prepare  for  their  defence.  But  wit- 
nesses neither  know  what  may  be  charged 
against  them,  nor  by  what  evidence  it  is  pro- 
posed to  prove  such  char^ ;  they  are  therefore 
incapable  of  preparing  tor  their  defence,  in- 
deed, by  ihe  forms  established  in  Scotland,  the 
public  prosecutor  himself  has  no  means  of  con- 
futing onch  a  charge  brought  againat  a  witness. 
He  may  be  possessed,  as  he  is  aotaally  in  the 
present  ease,  of  certificates  from  credible  per- 
•ons  to  prove  the  character  of  the  witness  to  be 
unblemished  ;  but  he  ia  not  at  Hberty  to  pro- 
duce them,  because  he  must  confine  himaelf  to 
the  examination  of  the  witnesses  whose  names 
are  given  out  with  the  libel,  and  to  the  evidence 
therein  mentioned. 

Wi^  respect  to  the  second  objection,  That 
the  witness  is  a  common  prostitnte,  &c.  it  can- 
not be  received  in  this  case ;  for  the  crimes 
cbaiged  are  occult  crimes,  said  to  have  been 
committed  infra  familiam^  and  they  can  only 
be  proved  by  witncssea  who  resided  in  the 
ftmily,  ^  their  character  what  it  will.  The 
witness  against  whom  the  objection  is  moved, 
did  reside  in  the  family  at  the  period  when  the 
crimes  charged  are  said  to  have  been,  commit- 
ted. She  was  a  near  relation  of  the  family  of 
Eastmiln,  was  received  and  entertained  as  such, 
and  had  occasion  to  have  daily  intercourse  with 
IhepM^elSf    If  inch  nsctsnryirUiicHMS  were 
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to  be  r^ected,  it  follows,  that  the  crimes 
charged  could  not  be  proved  at  all.  Against 
the  last  witness,  KLatbarine  Campbell,  it  was 
objected,  Tliat  she  had  been  turned  out  of  the 
family  for  some  small  thefb,  had  vowed  re- 
venge, and  entertained  malice  against  Mrs. 
OgiTvie  the  pannel.  Against  this  witness  it  Js 
objected,  That  she  is  of  an  abandoned  character 
and  a  common  prostitute,  dike  objections 
might  be  moved  against  every  other  person  of 
the  family  called  as  witnesses-;  and  thus  it 
would  follow,  that  in  the  houae  of  £astmiltt, 
the  greatest  crimes  might  he  committed  with 
certain  impunity,  because  there  were  in  the 
fomity  no  witnesses  of  irreproachable  charac- 
ters, who  might  give  evidence  of  such  crimes. 

Wi:h  respect  to  the  third  objection,  it  is  no 
less  irrelevant.  If  the  witness  did  spread  sock 
reports  as  sre  mentioned  in  the  objection,  from 
her  proper  knowledge  or  just  suspicion  of  the 
truth  of  the  matters  libelted,  site  did  nothinp^ 
unlawful ;  and  untit  the  closing  of  the  evi- 
dence, it  cannot  be  known  whether  the  reports, 
if  spread  by  her,  were  true  or  false.  It  is 
therefore  premature  in  the  pannels  to  offer  to 
prove  the  falsehood  of  reports  while  the  inquiry 
subsists,  whether  the  facts  reported  were  true. 

With  respect  to  the  fourth  objection  of  deadly 
malice,  it  is  a  charge  in  itself  most  improbable, 
Tbat  a  witness  wouId<  deliberately  resolve  to 
perjure  herself  out  of  malioe.  The  pannels 
ought  to  condescend,  not  only  on  the  particular 
expressions  used,  but  also  on  the  cause  of  such 
deadly  malice.  Were  a  general  proof  of 
malioe  ezpiipssed  in  words  to  be  permitted,  then 
it  would  he  ill  the  power  of  every  witness  fa- 
vouring the  pannel,  to  incapacitate  himself  fit>m 
bearing  evklence  to  facts  which  might  be  hurt- 
ful to  the  pannel ;  and  hence  it  is,  that  the 
practice  of  the  Court  requires,  that  not  ontj 
the  expressions  importing  malice  be  proved, 
hot  that  the  probable  cause  of  such  4leadly 
malioe  be  also  proved. 

"  The  Lord  Justice-Clerk  and  Commissioners 
of  Judiciary,  having  considered  the  foregoing 
objections  and  answers  thereto,  repel  the  ob- 
jections ;  and  allow  the  said  Anne  Clark  to  be 
examined,  reserving  the  consideration  of  the 
alledgeance,  as  to  the  said  Anne  Clark's  being 
the  author  of  the  report  of  the  pannela'  guilty 
till  tbeir  exculpation  ;  and  also  reserving  to  the 
consideration  of  the  Court,  whether  or  no|  any 
special  expressions  of  malice,  that  may  be  coo- 
descended  on  by  the  iianuels  in  their  exculpa* 
tion,  shall  be  admitted  or  not. 

(Signed)       "  Gilb.  Eixiot,  I.  P.  D." 

On  pronouncing  of  which  interiocntor,  Mr. 
Alexander  Lockhart  advocate,  procurator  for 
the  pannels,  protested  forremeid  of  law. 

The  aaid  Anne  Clark^  daughter  to  the  de- 
ceased Allan  Clark,  officer  of  excise,  aged  SO 
and  upwarda,  unmarried,  purged  of  malice  and 
partial  counsel,  sworn,  and  interrogate,  de- 
pones, That  she  was  cousin-german  to  the  de- 
ceased Mr.  Ogilvie  of  £MtmilO|  and  wept  to 
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Eastmilo  iipm  the  first  day  of  Mwreh  last :  that 
her  reasons  for  going  there  were,  not  <onlv  to 
see  EaBtmilu  and  Mrs.  OgiWie  who  were  theo 
Kcently  married,  and  lieutenant  Ogilrie  who 
ivas  then  oome  from  abroad,  but  also  to  eadea- 
▼oar  to  make  up  the  peace  betwixt  that  family 
and  their  brother  Alexander,  who  had  entered 
into  a  very  mean  marriage  below  the  rank  of 
Jbis  family :  that  after  the  deponent  had  been 
«ome  little  time  at  Eastmiln,  she  came  to  be 
informed,  that  Mrs.  OgiUie  the  pannel  was 
eensured  for  being  too  familiar  with  the  other 
pannel,  lieutenant  O^Wie :  that  the  depoocoDl 
informed  Mrs.  Ogilvie  the  pannel  of  what  she 
liad  thus  beard ;  and  desired  Mrs.  Ogilvie  to 
b?  upon  her  guard  as  to  her  conduct,  and  to 
abstain  from  the  lieatenant's  company:  that 
notwithstanding  this,  Mrs.  Ogilvie  was  fre- 
quently in  a  room  by  herself  with  the  lieute- 
nant   Depones,  That  upon  Sunday  thf>  19th 
day  of  May  last,  all  the  family  went  to  church, 
excepting  the  two  pann^ls  and  the  deponent ; 
and  that  they  three  staid  together  conversing  in 
ihe  lower  part  of  the  house;  but  thereafter  the 
two  pannels  left  thfc  deponent  in  the  lower  room, 
and  went  up  stairs  together  to  tlie  east  room 
above  stairs,  which  was  the  lieutenant's  room, 
and  immediately  over  head  of  the  room  where 
ahe  deponent  was  left:  that  she  heard,  by  the 
motion  of  the  feet,  that  both  of  them  had  en- 
tered the  room  above,  and,  as  she  judged,  they 
went  towards  the  bed ;  and  thereafter  the  noise 
of  the  fieet  ceased  :  that  npon  this  the  deponent, 
in  order  to  discover  what  was  passing,  went  up 
the  stair ;  and  as  the  bed  in  the  lieutenant's 
room  was  an  alcove  bed,  the  back  of  which 
fame  to  the  side  of  the  stair,  and  there  was  no- 
thing betwixt  the  bed  and  the  stair,  but  a  piece 
€f  plaster  and  the  timber  of  the  bed,  so  that  a 
person  standing  in  the  Ktau*  could  hear  distinctly 
viiat  passed  in  the  bed ;  she  stood  and  listened, 
and  from  the  motions  that  she  heard,  is  positive 
that  they  were  in  bed  together,  and  abusing 
their  bodies  together ;  by  which  she  means, 
they  were  lying  carnally  together.    Depones, 
That  immediately  after  this  she  came  up  to  the 
room  where  the  pannels  were,  and  walked  to 
the  end  of  the  room,  without  looking  into  the 
bed ;  that  she  then  turned  and  saw  the  lieute- 
nant, one  of  the  pannels,  standing  dose  by  the 
side  of  the  bed  buttoning  his  breeches;  and  she 
observed  his  shirt  at  first  out :  that  at  this  time 
ahe  observed  Mrs.  Ogilvie  was  in  the  same  bed ; 
and  that  she  saw  her  clothes  which  she  bad' 
then  on,  which  were  a  red  and  white  callico 
bedgown  and  skirt.    Depones,  That  the  same 
evening  she  told  Mrs.  Ogilvie  the  pannel  what 
she|  had  seen  and  heard;   that  Mrs. Ogilvie 
made  no  answer.    Depones,  That  upon  the 
Monday  the  pannels  repeated  the  same  thing, 
"Which  tlie  deponent  is  positive  of,  because  she 
saw  them  go  oot  of  the  low  room,  and  beard 
them  enter  the  lieuteqant's  room,  move  to- 
ivards  the  bed  ;  and  then  the  deponent  listened 
at  the  stair,  and  heard  tlie  same  rootiona  re- 
peated: that,  upon  the  Tuesday  and  the  Wed- 
ncsday,  she  h^ard  them  again  retire  togetber 


to  that  roomy  and  move  towards  the  bed ;  but 
she  did  not  any  of  these  two  days  go.  to  tbe 
stair.  Depones,  That  she  told  the  deceased 
Mr.  Ogilvie  of  Eastmiln's  mother,  the  depo- 
nent's aunt,  what  she  had  heard  aad  seen ;  tbii 
she  told  her  Sunday  night,  Mondav  and  Taei- 
day.  Depones,  That  ahe  heard  afterwardi 
from  the  deceased  Eastmiln,  that  his  mother 
had  said  to  him,  that  the  paimel,  Mrs.  Ogitvie^ 
was  troublesome  to  the  other  pannel  tbe  Ken* 
tenant ;  that,  on  occasion  of  this  iniormaiioo, 
there  was  ill  blood  and  high  words  between  tbe 
two  brothers,  and  at  length  Eastmiln,  deceaied, 
ordered  the  lieutenant  oot  of  his  hnose ;  and 
that  this  happened  upoiy  the  Thursday  iouoe- 
diately  subsequent  to  the  Sunday  aforesaid, 
And  further  de|iones.  That  upon  the  Saoday, 
Eastmilo,  as  she  believes,  was  at  Gleokihie: 
tb^t  the  other  days  he  was  at  home;  but  at  he 
went  to  visit  his  workmen  every  morning,  wbca 
the  pannels  went  together  to  the  lieuteoant'i 
room  as  aforesaid,  it  was  at  the  times  that  East- 
miln was  out  with  his  workmen.  Depooes, 
That  lieutenant  Ogilvie  left  tbe  house  of  East- 
miln about  tUk'ee  o'clock  after  noon  of  tbeThsn* 
day  aforesaid :  that,  npon  bis  leaving  it,  tbe 
other  pannel,  Mn.  Ogilvie,  went  up  to  the  room 
which  had  been  his,  and  threw  herself  dova 
upon  a  bed  in  that  room,  difierent  from  the 
alcove  bed  above-mentioned ;  and  there  fell  i- 
tearing  and  crying ;  and  that,  when  her  bw 
band  came  to  the  room,  she  ordered  him  to  go 
out  of  it:  that  Eastmiln,  upon  that  oocasioo, 
told  bis  wife,  that  her  conduct  was  improper, 
and  that  she  wouM  ruin  her  reputation,  by  in- 
termeddling in  the  difierencea  betwixt  bim  sod 
bis  brother.  And  being  further  interrogate, 
dc|K>nee,  That  before  the  Sunday  above-oMo- 
tinned,  the  deponent  has  frequently  seen  its- 
proper  familiarities  between  the  two  paaoels; 
parUQularly  she  has  seen  them  kissing  one  aoo* 
ther,  and  him  having  his  band  down  her  breast 
Depones,  That  when  the  lieutenant  went  off, 
as  above-mentioned,  and  Mrs.  Ogilvie  was  ia 
the  above  disposition,  Eastmiln,  as  he  had  fre- 
quently upon  former  occasions,  when  be  and 
his  wife  differed  about  the  lieutenant,  expreeied 
his  desire  to  go  and  leave  his  own  house;  aad 
the  deponent,  who  at  that  time  aaw  little  pros* 
pect  of  harmony  between  them,  proposed  to 
Mrs,  Ogilvie,  that  she  should  agree  to  ibis 
scheme,  which  she  seemed  very  well  pleased 
with ;  but  that  next  day  both  aeeosed  to  bate 
changed  their  mind.  And  being  further  inter- 
rogate, depones.  That  about  a  fortnight  or 
three  weeks  after  the  deponent  went  to  East* 
miln,  the  two  pannels  and  the  deoeased  Mr. 
Ogilvie  of  Eastmiln  having  gone  to  pav  a  visit 
at  Olenkilrie,  they  all  of  tbeia  returned,  as  tbs 
deponent  thought,  in  very  bad  humour ;  sad, 
in  particular,  Mrs.  Ogiivie  the  pannel  was  so, 
and  expressed  her  dissatisfaetioo  with  ber  but- 
hand,  and  said.  If  she  had  adoae,  she  woold 
give  it  him ;  but  the  deponent  at  that  tiiaedid 
not  think  Mrs.  Ogilvie  serious  in  what  she  tm : 
that  thereaf^,  but  she  oannot  precisely  spe- 
cify the  timesb  Bin.  OgUf  ie  did  tn^I 
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tigoif^  10  th»  deponent,  that  she  was  reaolf  ed 
to  poiaoo-  ber  huabaDd  ;  and  told  the  deponent, 
she  intended  to  get  poison  either  from  Mr. 
Aoberlson,  a  merchant  in  Perth,  or  Mrs.  Eagle 
who  keeps  a  seed-shop  in  Edinburgh,  upon 
pretence  of  poisoning  rats:  that  the  deponent, 
seeing  Mrs.  Ogilfie  intent  at  that  time  upon 
that  project^  endeavoured  to  divert  her  from  it 
by  gaining  time,  and  signified,  that  if  she  ap* 
plied  to  these  people  for  the  poison,  she  would 
(e  brought  to  an  untimely  end  ;  but  that  she 
the  deponent  would  go  to  Edinburgh,  ai^d  get 
a  brother  of  the  deponent's  who  lived  there  to 
buy  the  poison ;  that  Mrs.  Ogilvie  approved  of 
the  deponent's  proposal;  but  complained,  that 
the  deponent  Iras  long  in  putting  it  in^ezecn- 
tion,  and  therefore  proposed  to  the  deponent  to 
speak  of  it  to  lieutenant  Ogilvie  the  paunel,  as 
he  could  get  it  more  expeditiously ;  and  this 
the  deponent  declined  to  do.    Depones,  that 
upon  the  day  that  the  lieutenant  was  pot  from 
the  house,  she,  Mrs.  Ogilvie,  t€»ld  the  deponent, 
that  with  much  difficulty,  she  had  prevailed 
open  lieutenant  Ogilvie  the  pannel  to  under- 
take to  furnish  her  with  poison.    Depones, 
that  upon  a  Wednesday,  which  was  the  day 
imaiediately   before   Eastroiln's   death,  Mrs. 
Ogilvie  the  pannel  told  the  deponent,  that  she 
hiui  received  a  letter  the  day  before  from  the 
lieutenant,  which  was  brought  to  her  hand 
by  Elizabeth  Sturrock ;  and  in  this  letter  he 
had  Acquainted  her,  that  he  had  got  the  poison 
the  length  of  Alytb,  but  did  not  chuse  to  tmst 
Elizabeth  Sturrock  with  it ;  and  that  he  would 
send  it  by  Andrew  Stewart  his  brother-in-law, 
whom  he  was  to  send  with  it  next  day ;  so  that 
she  expected  it  there  that  night.    Depones, 
that,  upon  this  occasion,  she  told  Mrs.  Ogilvie, 
she  never  believed  it  would  come  to  that  pitch, 
and  exhorted  her  most  earnestly  against  the 
proposal,  saving,  it  would  not  only  bring  her  to 
miserv,  both  in  this  world  ami  the  next,  but 
vrouldi  be  bringing  a  disgrace  upon  the  family 
she  was  come  of,  and  upon  that  into  which  she 
was  married :  that  upon  this  occasion^  Mrs. 
Ogilvie  said  to  the  deponent,  to  let  her  albne, 
for  the  conversation  was  disagreeable  to  her, 
as  the  deponent  knew,  and  she  was  determined 
to  put  her  resolution  in  execution,  whatever 
might  be  the  event.    Depones,  that  the  reasons 
given   by  Mrs.  Ogilvie  for   coming   to  this 
strange  resolution,  and  for  rejecting  all  the 
proposals  the  depooent  made  for  her  living  in 
friendship  with  her  hnsband,  were,  that  she  did 
not  love  her  hnsband,  and  never  could  love 
him  ;  and  that  he  had  used  lieutenant  Ogilvie 
ill  upon  her  account ;  and  said.  How  happy 
could  they  live  at  Easlmiln,  if  there  wer^  none 
there  but  the  lieutenant,  she,  and  the  deponent ! 
That,  upon  one  occasion  the  deponent^  in  re- 
monstrating a^inst  these  wicked  proposals, 
told  Mrs.  Ogilvie,  that,  although  her  hnsbaud 
-mer^  dead,  sne  and  the  lieutenant  oonld  not  en- 
Jov  one  another.     Mrs.  Ogilvie  answered, 
^hat  they  could  go  and  live  in  some  of  the 
countries  where  he  had  been.    And  being  fur- 
ther iatttfogate^  df poncii  that  wbea  ahe  was 
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remonstriithigtoMrs.  Ogilvie  against  poisoning 
her  husband,  she  specially  mentiooed  to  her, 
that  as  she  had  been  guilty  of  adultery  and  in- 
cest, it  was  a  dreadful  thing  to  orown  all  with 
murder.  Depones,  that  upon  the  Wednea- 
day's  night  aforesaid,  immediately  preceding 
Eastmiln's  death,  Mrs.  Ogilvie  tbepaanel,  uqI 
the  deponent  went  out  together,  Mrs.  Ogilvie 
having  expressed  her  impatience  for  Andrew 
Stewart's  arrival :  that  they  did  not  meet  witk 
Andrew  Stewart ;  but  when  they  returned  ta 
the  house,  found  him  sitting  with  the  old  lady 
Eastmiln,  he  having  ooum  in  another  wayi 
that  Mrs.  Ogilvie  the  pannel  immediately  car- 
ried Andrew  Stewart  up  stairs  with  her,  wha 
staid  with  her  about  half  an  hour,  and  thea 
came  down  stairs  by  himself:  that>tbe  dep<^ 
nent  asked  him,  if  be  had  brought  any  thing 
with  him?  He  answered,  Nothing,  at  first | 
but,  upon  her  pressing,  and  saying.  She  waa 
sure  he  had  brought  86mething  with  him,  ha 
then  said  he  had  brought  some  drngs  for  Mra. 
O^lvie,  which,  at  that  time,  he  described  aa 
being  in  two  phial  classes :  that  the  depanent, 
on  this  occasion  said,  thcfy  were  black  drngs ; 
that  Mrs.  Ogilvie  the  pannel  having  coma 
down  stairs  very  soon  aner,  the  deponent  did 
not  get  an  opportunity  at  that  time  to  explain 
to  Andrew  Stewart  what  she  meant  by  oalKng 
them  black  drugs:  but  Mrs.  OgHvie  and 
Andrew  Stewart  having  gone  out  towards  the 
Kirktou,  and  left  the  deponent  and  her  aunt 
lady  Eastmiln  by  themselves,  the  depooent 
mid  ber  aunt,  that  she  believed  what  Andl-ew 
Stewart  had  brought  was  poison ;  for  that  Mrs. 
Ogilvie  the  pannel  had  told  her,  the  de|>onent, 
that  Andrew  Stewart  was  to  bring  the  poison* 
Depones,  that  the  old  lady  Eastmiln  was 
present  when  the  deponent  said  to  Andrew 
Stewart,  they  were  black  drugs,  aa  above* 
mentioned :  that  the  deponent,  aiW  acquaint* 
ing  the  old  lady  as  above,  asked  her,  if  she 
should  inform  the  deceased  Mr.  Ogilvie  of 
Eastmiln  of  the  particulars  P  That  the  old  lady 
said  it  would  be  improper;  for  that  Mrs« 
Ogilvie  would  persuade  her  husband,  that  it 
was  but  laudanum  for  her  own  use,  and  would 
resent  it  against  the  deponent :  and  that  tha 
only  methmi  that  occurred  to  ber  proper  was, 
that  both  she  and  the  deponent  abould  caution 
Eastmiln  against  taking  any  thing  from  bin 
wife  in  private.  Depones,  that  after  this  she 
went  to  the  Kirk  ton  with  a  view  of  being  ad<p 
vised  by  the  minister,  what  was  fit  to  be  done  in 
such  a  case ;.  but  had  the  misfortune  to  misa 
him,  he  not  being  at  home,  the  door  locked, 
but  the  key  in  it :  that  Eastmiln,  and  his  wife 
the  pannel,  and  Andrew  Stewart,  were  all  in 
the  Kirkton  at  that  time,  in  the  house  of 
Fergus  Ferguson,  a  tenant  of  Eastmiln's,  who 
keeps  a  public  bouse :  that  they  having  coma 
away  from  the  Kirkton,  Mrs.  Ogilvie  and 
Andrei  Stewart  walked  on  like  a  piatol-ahoC 
before  Eastmiln ;  and  tha  depooent  joined 
Eastmiln,  and  signified  to  him,  that  it  woold 
be  very  proper  and  necessary  for  him  to  leave 
his  own  honse^  far  Ibat  iie  believed  his  Hie 
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was  in  dtnger;  but  did  not  tell  bim,  that 
«be  tuspeeted  tbe  danger  was  from  bra  own 
wife:  that  Eastmiln  said.  He  could  ont  leave 
4iome  at  that  time,  because  of  bis  labourers. 
She  hario^ signified,  that  there  was  dangler  in 
a  dels  J,  Eastmiln  answered,  He  understood 
what  she  meant ;  but  that  be  was  determined 
he  would  take  nothings  she  gave  bim,  and  so 
would  put  it  out  of  ber  power.  Depones,  that 
ber  aunt,  that  same  nigbt,  both  before  and  after 
•upper,  told  her,  that  she  likewise  bad  caii- 
tioned  Eastmiln  to  take  nothing  from  his  wife. 
Depones,  that  the  same  evening  she  informed 
Andrew  Stewart,  that  she  believed  it  was  poison 
be  had  brought,  and  told  him  her  reasons  for 
believing  so ;  that  Andrew  Stewart  appeared  to 
irive  credit  to  what  the  deponent  said.  After 
Eastmiln  and  his  wife  had  gone  up  stairs  to  bed, 
Andrew  Stewart,  tbe  old  lady  the  deponent's 
•unt,  and  the  deponent,  bad  a  long  conversa- 
tion how  to  disappoint  Mrs.  Ogilvie's  design ; 
and  particularly,  she  reniembers,  that  Andrew 
Stewart  proposed,  that  as  he  knew  the  drawer 
wherein  she  bad  put  the  things  that  he  had 
brought  her,  means  shonid  be  used  in  the  night 
time  to  get  Mrs.  Ogilvie's  keys  to  open  the 
drawer,  and  take  out  the  things  ;  or,  if  that 
would  not  answer,  that  they  might  get  a 
tradesman  next  day,  or  as  i^oon  as  they  could 
get  an  opportunity,  to  open  the  back  of  the 
chest  -of  drawers,  and  so  get  into  the  par- 
ticular drawer  to  get  out  the  things.  De- 
pones, that  Mrs.  Ogilvie,  as  Andrew  Stewart 
toM  that  night,  received  a  letter  from  lieu- 
tenant Ogilvie,  which  he  Andrew  Stewart 
brought  along  with  bim  ;  and  that  the  lieute- 
nant had  desired  bim  to  deliver  that  letter 
with  the  drugs  privately  to  Mrs.  Ogilvie  the 

SLunel.  Depones,  that  she  never  insinuated  to 
astmiln  any  suspicions  she  bad  of  his  life 
,  being  in  danger,  till  that  night  above-men- 
tioned, which  was  the  one  immediately  pre* 
ceding  his  death ;  but  that  she  frequently  told 
the  old  lady  bis  mother  of  the  danger  she  ap- 
prehended Qastmihi  was  in,  from  the  disposi- 
tion bis  wife  appeared  to  be  in ;  aifd  the  old 
lady  said,  that  she  likewise  was  suspicious,  be- 
cause she  thought  her  daughter-in-law  would 
•tick  at  nothing :  but  that  the  deponent  did  not 
explain  to  the  old  lady  the  affair  of  the  poison, 
till  after  the  lieutenant  was  turned  away  from 
Eastmiln,  when  she  advised  her  to  warn  ber 
•on  of  bis  danger.  And  bein^  further  interro- 
gate, depones,  that  from  the  time  that  the  de- 
ponent went  to  his  house  in  Mareh  last,  East- 
miln appeared  to  be  under  great  distress  of 
niud  on  account  of  the  difference  between  him 
and  his  wife ;  but  sbe  did  not  hear  bim  com- 
plain of  anv  bodily  indisposition,  excepting 
sometimes  of  a  pain  in  his  breast,  which  she 
thinks  happened  twice ;  but  he  never  kept  his 
bed  one  day,  nor  even  an  hour  extraordinary. 
That  the  day  immediately  befpre  bis  death, 
there  had  been  a  quarrel  between  bim  and  bis 
wife ;  and  tbe  quarrel  was,  that  Mrs.  Ogilvie 
bad  given  the  deponent  some  cambric  to  make 
iBto  roiBevfor  tbe  fiemtnaaty  wbO|  ah*  aaid, 


had  sent  tbe  cambric  to  ber,  Mrs.  Ogilfic; 
whereas  Eastmiln  said,  a  chapman  bid  come 
that  day  to  the  bouse,  and  craved  him  for  tk 
price  or  it,  and  that  he  had  refoMd  to  pij 
It:  that  upon  thisquarrol  Eastmib  bid  ^oe 
out  in  bad  humour,  and,  as  the  depooeot  Ihinb 
without  his  breakfast,  and  the  depooeot  hevd, 
that  he  spent  the  day  among  his  teasots  ofer 
the  bill;  that  he rotumed  in  tbecveDiD^.tod 
said  be  was  not  well,  and  went  to  bed  without 
•upper.  Depones,  that  Eastmiln  aem  bad 
at.  this  time,  or  at  any  time,  so  far  u  ibe 
knows,  any  yiolent  vomitinga,  porghig.oreM- 
vulsions ;  and,  ao  far  as  she  knows,  nobody 
else  ever  beard  of  any  such  thing.  Depooo, 
that  next  morning  Mrs.  Ogilvie  the  panod 
made  tbe  tea  for  breakfast  aomewfatt  eirlier 
than  nsual :  that  the  deponent  having  cow 
into  the  breakfasting  room,  heard  Mrs.  Ogil- 
vie the  pannel  say,  that  the  laird  and  ElisibeA 
Sturrock  were  well  off  that  moraing,  for  they 
had  got  the  first  of  the  tea :  that  the  depoocBt 
before  this  had  been  sitting  with  ber  6ee  H 
the  window,  and  her  baek  to  the  taUe,  b«t  U 
not  take  any  notice  what  Mrs.  Ogilvie  had  Ims 
doing;  but  upon  Mrs.  Ogilvie's  exprenog 
herself  as  above,  turned  about  and  siked, 
What!  has  tlSe laird  got  tea?  And  Mrs.  Ogil- 
vie answered.  He  had ;  upon  which  tbe  de- 
ponent said  nothing.  Depones,  that  the  doa 
not  know  the  reason  why  Mr.  Ogilvie  bad  not 
come  down  to  breakfast  that  morang.  De* 
pones,  that  she  said  to  tbe  old  lady,  as  ibo 
thinks,  that  she  was  frightened  about  tbe  tea 
the  laird  had  got;  butaaid  nothing  to  Andrew 
Stewart  of  it,  and  thia  she  means  of  the  tint 
before  tbe  laird  was  Uken  ill.  Depooea,  that 
Mrs.  Ogilvie  tbe  pannel,  during  the  tioie  at 
breakfast,  went  out  of  tbe  room  twiee  or  tbrior, 
and  at  length  came  in,  and  told  the  Uird  wii 
Uken  very- ill:  that  the  deponent  overbeard 
a  report  among  the  servants,  that  he  wia  trot- 
bled  with  a  purging  and  a  vomiting:  tbttthe 
old  lady  desired  the  deponent  to  go  up  sod  see 
Eastmdn,  which  she  did  id  about  half  ao  boor 
after'breakfast:  that  she  contiuned  very  sbwt 
while  in  the  room,  she  looked  to  bin,  and  be 
appeared  to  her  to  be  in  a  dying  cooditioa: 
that  she  came  off  very  soon,  crying;  Ui^ 
Ogilvie  the  pannel  met  her,  and  asked  bcrif 
sbe  was  daft  P  That  the  deponent  answered,  a 
way  of  surprise  or  derision,  O !  ay !  and  Mr. 
Ogilvie  is  dying.  Depones,  that  aftsr  ibe  bad 
come  down  stairs,  and  ataid  half  an  boorsriOi 
the  old  lady  desired  her  to  go  op  staira  to  bar 
son  Eastmiln,  to  keep  him  from  tbsw  twa 
women;  by  which  the  deponent  uadenlood 
she  meant  Mrs.  Ogilvie  and  Elisabeth  w- 
rock,  who  were  then  sitting  with  him :  tfa'tW 
deponent  accordingly  went  up  staiis  beWJ 
mid-day,  as  she  thinks,  nod  contiaoed  witii 
him  tin  his  death,  which  happened  b^»w 
11  and  19  o'clock  that  night:  that  Eg' 
miln,  as  the  deponent  has  above  eipre*^ 
was  seized,  as  she  heard,  with  a  P*f^ 
and  vomitiiig:  that  after  she  went  op auu*!* 
him,  ht  bad  for  tome  time  sonapwii^i^ 
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not  near  so  violent  as  she  bad  been  infonned 
it  was  before ;   thai  he  bad  a  most  severe  vo- 
imting,  and  called  always  to  give  bim  a  oold 
drink:  that  be  draok  great  qnantities  of  oold 
wtter:  that  the  deponent  having  miied  it  with 
milk,  be  complained  of  that,  and  insisted  to 
bate  cold  water  by  itself,  and  then  drank  some 
small  ale  ;  bat  upon  his  brother-in-law  Glen- 
kilrie^s  coming  there,  which  was  in  the  evening 
wbeo  it  was  almost  dark,  be  dissuaded  bim 
from  ttking  more  ale ;  that  the  deponent  tried 
bim  ODce  with  a  glass  of  wine  and*a  piece  of 
sugar  in  it,  which  he  drunk,  and  for  about  an 
hour  after  taking  it  vomited  none:    that  the 
depooeot  got  the  glass  of  wine  from  Mrs. 
Ogilf ie  the  pannel :  that  Eastmiln  immediate- 
ly after  taking  the  water  or  the  ale  threw  it  up 
again ;  but  after  he  had  drunk  the  glass  of 
wine,  aa  aforesaid,  there  was  an  intermission 
of  the  vomiting  for  about  an  hour;     and 
though  he  drank  both  water  and  ale  after  that, 
be  kept  it  longer  than  before.    Depones,  that 
£aitmiln  complained  of  a  burning  at  his  heart, 
as  he  called  it;   and  complained  bitterly  of 
pains  io  the  brawns  of  bis  legs,  and  sa\d  they 
would  rent,  and  desired  the  deponent  to  bind 
them  up  for  bim,  which  the  deponent  accord- 
inglj^  did :    that  there  waa  a  severe  heaving 
at  bis  breast  and  a  strong  caw,  and  be  cried 
to   keep    open    the   windows   to   give   him 
'  breath:    that  he  was  constantly  in  motion, 
moring  bis  head,  bis  legs,  and  his  arms :   that 
she  olwerved  in  the  afternoon  he  did  not  speak 
plain,  which  she  supposed  was  owing  to  his 
tongue  having  swelled  ;  but  she  did  not  see  bis 
tongue :  that  about  an  hour,  or  an  boor  and  a 
halt  before  his  death,  he  had  an  intermission  of 
the  vomiting  ;  but  thst  at  length  he  was  s^in 
•tucked  with  a  most  severe  press  of  vomiting, 
after  which  he  fell  back  upon  the  deponent, 
who  was  sitting  behind  him  in  the  bed  sup- 
portinir  him,  and  expired.  .  Depones,  that  she 
beard  Eastmiln  during  his  distress  say  to  James 
Mil  lam  his  tenant  in  the  mill,  who  was  attend- 
ing him,  that  it  waa  either  strong  poison,  or 
rank  poison,  that  was  killing  bim.    Depones, 
that  before  one  o'clock  she  beard  the  old  lady 
Sastniiln  say  to  Eastmiln,  that  he  had  broke 
his  promise  to  her  in  taking  any  thing  from  bis 
wife :  that  he  answered,  It  is  too  late  now, 
mother ;  but  she  forced  it  on  me :  that  at  this 
conversation  there  were  none  present  but  the 
old  lady  and  the  deponent.    Depones,  that  she 
Iciiows  nothing  aboot^sending  for  any  surgeon 
to  attend  upon  Enstmiln,  further  than  that  she 
herself  sent  Annie  Rfibertson,  one  of  the  ser- 
▼anis  of  the  hous^  to  tell  Andrew  Stewart, 
who   ahe  understood  had  then  gone  iSff  for 
AlytU,  to  desire  Mr.  Neik  the  surgeon  at  that 
place  to  come  to  Eastmiln ;  and  that  this  hap- 
pened the  forenoon  4>f  the  day  on  which  East- 
miln died :    that  she  thinks,  before  she  sent  off 
Annie  Robertson  herself,  she  heard  some  con- 
sreraation  about  sending  for  a  surgeon;    and 
thinks  that  it  was  Andrew  Stewart  and  the  old 
lady  who  were  talking  of  it.     Depones,  that 
nfl«r  Sastroiln'sdeatby  ahe  was  told  by  Jamea 


Millan,  •that  be  had  got  orders  from  Mrv« 
Ogilvie  the  pannel,  to  take  a  horse  snd  go  and 
acquaint  lieutenant  Ogilvie  of  hia  brother's 
death ;  but  that  thereafter  it  was  concerted, 
that  as  Glenkilrie,  in  whose  house  the  lieu« 
tenant  then  staid,  was  going  home  from  East* 
mitn,  that  he  should  acquaint  the  lieutenant : 
that  neit  morning  the  lieutenant  arrived  abont 
six  o'clock,  as  she  thinks.  Depones,  that  the 
day  on  which  Eastmiln  died,  Mrs.  Ogilvie  the 
pannel  came  in  for  a  very  little  to  him  in  the 
forenoon :  that  thereafter  she  frequently  pro- 
posed to  come  back  to  biro,  if  the  deponent 
were  dismissed  ;  but  Eastmiln  would  not  agree 
to  this,  and  she  came  no  more  near  him.'  And 
being  further  interrogate,  depones,  that  the 
morning  after  Eastrailn's  death,  she  told  the 
lieutenant  the  pannel,  that  She  knew  the  whole 
affair  of  the  .poison,  and  asked  him  how-  be 
could  send  it  to  Mrs.  Ogilvie  P  That  the  lieote* 
nant  appeared  to  be  under  great  concern  and 
confusion,  and  told,  that  suppose  be  bad  sent 
it  to  her,  he  did  not  think  she  had  ao  barbarous 
a  heart  as  to  give  iL  And  three  missive  letters 
marked  by  the  deponent  and  the  lord  exami- 
nator's  subscription,  being  shewn  to  her,  de« 
poneS)  that  the  letter  which  begins  D'  Captain^ 
and  ia  not  subscribed,  and  baa  no  date,  and  an- 
other letter  which  begins  D**  &,  and  is  dated 
Glenkilry,  Weensday,  and  signed  Ketty 
Nairn,  are  both  very  like  Mrs.  Ogilvie  the 
pannel's  writing,  but  the  first  she  is  sure  is  her 
writing ;  and  the  third  letter,  which  bears  date 
at  Glenkilry,  and  addressed  to  Thomas  Ogilrie, 
esq.  of  Eastmiln,  deponefc^  that  she  does  not 
know  whose  hand- writing'  it  is.  Depones, 
that  she  did  not,  either  the  day  of  Eastmilo's 
death,  or  the  day  after,  acquaint  any  body,  by 
lettera  or  otherwise,  of  her  suspicions  and  be- 
lief that  Eastmiln  died  by  poison.  And  btfioic 
interrogate  for  the  pannels,  depones,  that  upoa 
the  Monday,  Tuesday,  and  Wednesday  above- 
mentioned,  when  she  has  deponed,  that  the 
fwQ  pannela  were  together,  in  manner  abave 
de^^ribeil,  the  old  lady  and  the  deponent 
were  in  the  boose,  and  some  servants,  who 
were  at  the  other  end  of  the  house.  And  being 
interrogate,  from'  what  place  the  pannels  went 
when  they  went  to  the  room  above  stairs  for 
the  said  three  days  ?  depones,  they  went  from 
the  low  room  in  which  the  deponent  waa  alt 
these  days :  that  she  is  positive  the  crtd  lady 
Eastmiln  was  in  the  low  room  with  them  upoa 
the  Monday ;  but  has  been  informed  from  her, 
tliat  she  observed  nothing :  that  she  desired  the 
old  lady,  on  the  Wednesday,  to  observe  the 
motion  of  their  feet  in  the  room  above ;  but  the 
old  lady  said  she  did  not  hear  it,  which  the  de- 
ponent'imputed  to  her  being  dull  of  bearing ; 
that  when  the  deponent  beard  as  above,  these 
last,  three  days,  it  was  after  breakfatit,  and,  as 
she  thinks,  about  eleven  o'clock  before  noon. 
Depones,  that  when  ahe  went  into  the  room 
where  the  two  pannels  were  upon  the  Sunday, 
the  door  of  the  room  was  open.  Depones, 
tliat  she  did  not  meet  Eastmiln  ppon  the  road 
that  day  she  eame  to  his  h9l^e ;  bat  she.  saw 
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hiiD  the  day  before  at  the  boat  ef  Bermeoj, 
but  4id  not  speak  to  him,  be  baviog  paned  be- 
fore she  knew  it  was  hi  en  s  that  when  she  came 
to  Bastmitti,  she  found  oone  id  the  room  that 
she  came  ioto  hot  Eastmibi  and  bis  mother : 
that  after  she  came  to  EssUniln,  she  slept  with 
her  auot  the  old  lady.  Depones,  that  she  does 
not  know  where  tlie  servants  lay  \  bat  has  a 
notion,  that  Katharine  Campbell  and  Elizabeth 
Sturrock  lay  in  the  kitchen.  Depones,  that  she 
has  seen  Elicabeth  Sturrock  several  times  in 
ber  bed  in  the  kitchen  ;  and  that  she  does  not 
remember  to  have  seen  Katharine  Campbell 
in  her  bed,  though  she  slept  in  the  kitchen : 
that  the  servant-maids  had  no  place  to  sleep  in, 
in  the  house,  but  the  kitchen ;  but  the  third 
maid  slept  out  of  the  house.  Depones,  that 
lieutenant  Ogilvie*  slept  in  the  room  she  has 
formerly  mentioned  ;  but  she  never  knew  him 
sleep  in  any  of  the  beds,  but  the  alcove  bed, 
except  when  his  brother  was  lying  a  corpse. 
Depones,  that  she  had  once  a  conversation 
ivith  one  Mr.  Dongal  a  surgeon,  npon  the  na- 
ture of  laudanum,  which  Mr.  Dougal  had  been 
speaking  of  the  day  that  lieutenant  Ogilvie 
was  put  from  Eostmiln  :  that  Mr.  Dougal  had 
been  telling  ihat  he  took  it  for  the  gout ;  and 
she  asked,  If  it  was  not  dangerous  ?  He  told 
her,  that  there  ha<l  been  instances  of  fatal  ef 
fects  that  it  bad  ;  byt  said,  if  it  was  cautiously 
taken,  there  was  no  danger:  that  she  asked, 
how  much  one  might  take  with  safety  f  which 
be  told  ber;  but  that  she  did  not  ask,  how 
much  of  it  would  do  a  man's  businessi  De- 
pones, that  from  her  own  knowledge  she  cannot 
say  whether  Eastmiln  was  abroad  on  the  morn- 
ing of  that  day  on  which  he  died ;  but  that  she 
heard  it  reported  by  others,  psrticularly  by  Anne 
Sampson,  that  he  had  been  out  that  morning  ; 
and  heard  it  re|N>rted,  that  it  was  af^r  he  had 
got  the  bowl  of  tea ;  and  that  he  was  seized  with 
a  vomiting  liefore  he  got  in  again.  Depones, 
that  she  knows  there  was  once  a  dose  of 
salts  sent  from  Edinburgh  to  Eastmiln  for  Mrs. 
Ogilvie's  use ;  but  never  heard  of  any  more 
salts  coming  into  the  family.  Depones,  there 
was  nobody  present  when  the  old  lady  desired 
ber  to  go  up  stairs  and  attend  Eastmiln,  and 
keep  these  two  women  from  him.  Depones, 
that  Alexander  Ogilvie,  one  of  Eastmiln's  bro- 
thers, came  to  Eastmiln  upon  tlie  Tuesday 
forenoon  after  his  death.  Depones,  that  when 
the  deponent  once  asked  Eastmiln  when  he  was 
dying,  If  he  did  not  chose  that  his  wife  should 
be  with  biro  f  bis  answer  was.  Miss  Clark,  I 
chose  a  drink ;  and  that  either  Gleukilrie,  or 
James  Millam,  or  both,  was  present  at  this 
time :  that  what  Eastmiln  vomited  was  much 
of  the  colour  of  squeezed  eggs,  or  greenish - 
yellow  :  that  Alexander  Ogilvie  aforesaid  came 
to  Eastmiln  upon  the  Monday  eight  days  after 
she  came  there ;  and  that  she  came  on  a  Fri- 
day ;  and  that  he  sUyed  there  till  his  sister 
was  married :  that  she  never  heard  of  any  re- 
port of  the  indecent  fhmiliarities  between  the 
pannels  before  she  came  to  Eastmiln :  that  she 
never  knew  Mn.  Ogilvie  the  paond,  till  the 


deponent  went  to  Eastmiln  as  afsrcsud.  De. 
pones,  that  she  never  had  any  difference  vitk 
any  of  the  family  of  Esstmiln  while  she  tiui 
there :  that  she  never  heard  that  EastmilD  hid 
employed  James  Millam  to  turn  her  iwsy 
from  Eastmiln,  or  borrow  money  from  him  u 
give  ber  to  go  away  from  tlie  honse :  that  tficr 
Eastmiln^s  death,  she  got  a  message  from  Mrs. 
O^lvie  the  pannel,  by  Martha  €&ilvie,  Eut- 
mdn's  sister,  to  dismiss  from  the  nooie.  Ik- 
pones,  tha^t  the  conversation  she  had  with  lifa> 
tenant  Ogilvie  the  pannel,  about  bis  seodiBfr 
the  poison  to  the  other  pannd,  was  at  tbe  barn- 
side,  upon  the  east  side  of  Eastmiln.  Asd, 
upon  the  prosecutor's  interrogatory,  depoon, 
that  she  does  not  know  that  Mrs.  Ogilvie  the 
pannel  took  any  salts  after  her  busbaoii's 
death.  Depones,  that  when  she  saw  East- 
miln, in  coming  to  his  boose,  at  the  boat  mn- 
tioned  above,  she  waa  informed  he  was  tbfo 
returning  from  Dunsinnan.  And  beiog  far- 
ther interrogate,  upon  the  part  of  the  paDodi, 
depones,  that  ahe  was  informed  the  driven 
into  which  the  things  were  pot  that  Aodnrw 
Stewart  brought,  stood  in  the  lieoteosnt'srooa. 
Depones,  that  after  the  pannels  were  commh* 
ted  to  prison  at  Forfar,  she  the  depooeotvat 
back  to  Eastmiln,  and  staid  for  a  few  nigbti: 
that  at  this  time,  Alexander  Ogilvie,  EastmilD's 
brother,  had  a  roop  of  the  cattle  at  Eaitmiio. 
Causa  tcientia  patet.  And  this  is  trdth,  is  she 
shaU  answer  to  God.  And  being  further  inter- 
rogate, upon  the  part  of  the  prosecotor,  de- 
pones, that  when  Mrs.  Oj^ilvie  the  pannel  wit 
carried  prisoner  from  Eastmiln,  Alexioder 
Ogilvie  took  np  some  small  keys  of  hers,  lod 
asked  her.  If  he  should  take  care  of  then.' 
And  that  she  answered.  She  did  not  care  wbo 
took  care  of  them.  Depones,  upon  recollec. 
tion,  that  Alexander  Ogilvie  had  the  keys  in 
bis  hands  when  he  asked  the  above  quesdoo : 
that  Alexander  Ogjlvie  locked  all  the  rooms  ia 
the  house,  except  the  laigh  room ;  and  pot  the 
keys  in  a  drawer  of  that  laigh  room,  wbicb  be 
locked,  and  took  the  key  with  him.  And  this 
is  also  truth,  as  she  shall  answer  to  God. 
(Signed)      Alex.  Boswell.    Akne  Cutf. 

EHzabeth  Sturrock,  late  servant  to  the  de- 
ceased Thooias  Ogilvie  of  Eastmiln,  aged  23 
years,  unmah'ied,  purged  of  malice  and  ptrtw 
counsel,  and  interrogate,  depones,  beiogsoleoB- 
ly  sworn,  that  about  the  end  of  last  btrt«*, 
she  entered  as  a  servant  to  the  deceased  Tho- 
mas Ogilvie  of  Eastmiln,  and  continued  io  that 
service  till  the  said  Thomas  Ogilvie's  dettb: 
that  about  Candlemas  last,  the  said  Tboou 
Ogilvie  was  married  to  Mrs.  Ogilvie,  at  wbidi 
time  the  saul  Mrs.  Ogikie  came  home  to  East- 
miln: that  much  about  the  same  time  tiectie- 
nant  Ogilvie  the  pannel  came  likewise  to  reside 
at  Eastmiln,  where  be  continued  till  abooi  a 
fortnight  before  the  said  Thomas  O^^^V 
death  :  that  during  lieutenant  Ogilvie's  ks- 
dence  at  Eastmiln,  she  had  occasion  to  ohserre 
too  great  a  fondness  betwixt  the  said  ^^^ 
and  nrs,  OgUvn  the  pannels,  which  proee*** 
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«reo  to  iadeoncict,  ibe  hat  igfif  freqneotlj 
tbem  kissiDe  aod  hogging  each  olher  m  aod 
about  the  house  of  Eastmilo :  that  the  late 
Thomas  C^ilvie  used  frequently  to  be  from 
lionie,  particularly  about  bi«  workmen:  that 
during  bis  absence,  she  has  frequently  obserred 
the  two  pannels  retire  by  tbemselfes  to  the 
upper  rooms  of  the  house,  both  the  easter  and 
wester  room,  when  she  believed  there  was  no- 
body  in  these  rooms  but  themselves.  Depones, 
that  one  night  about  sun-set«  during  the  time 
•foresaid,  the  deponent  having  occasion  to 
sneak  to  Mrs.  Ogilvie  the  pannel,  about  what 
ale  the  d^pftnent  should  bring  from  Kirkton, 
tbe  deponent  went  up  stairs  to  the  east  room, 
where  the  lieutenant  used  to  lie,  to  see  for  her 
mistress :  that  she  found  the  door  of  the  room 

r\ ;  and  upon  looking  into  the  room,  she 
rved  the  two  pannels  lying  in  tbe  bed  in 
whidi  lientenant  Ogilvie  usually  lay  :  that  she 
suspected  tbeni  to  be  there,  by  hearing  them 
breathing:  that  upon  discovering  them,  she 
immediately  turned  back  without  speakiHg  to 
them,  and  run  down  to  the  first  flat  of  the  stair, 
where  she  stopl,  and  called  up  to  her  mistress 
to  see  if  she  was  in  the  foresaid  room  ;  upon 
which  her  mistress  answered  her  from  that 
room,  as  she  apprehendtrd  it,  that  she  was 
there :  that  lieutenant  Oif  ilvie  tbe  pannel  like- 
wise spoke  to  her  from  the  same  place  at  that 
time.  Depones,  that  at  another  time,  and  be- 
ftre  the  time  above-mentioned,  and  soon  aAer 
Mrs.  Ogilvie  the  pannePs  marriage  with  the 
late  Eastmiln,  and  while  tbe  late  Eastmiln  was 
at  Dunsinnan,  she  was  told  pretty  early  in  a 
morning  by  Anne  Sampson,  a  neighbour -ser- 
vant, that  she,  Anne,  believed  lieutenant  Ogil- 
vie the  pannel  was  gone  into  her  mistress's 
loom  :  that  upon  this  the  deponent  went  up  to 
ber  mistress's  room  to  see  into  the  truth  of  it ; 
smd  when  she  went  into  tbe  room,  she  observed 
lieutenant  Ogilvie  the  pannel  going  from  the 
bed-side  towards  the  window,  in  his  night- 
^wn :  tliat  she  is  sure  her  mistress  was  then 
in  bed  in  that  room,  as  she  was  not  got  up  by 
that  time  in  the  momiug,  nor  had  she  come 
down  stairs,  nor  was  she  in  the  only  other 
room  above  stairs,  which  the  deponent  imme- 
diately went  and  looked  into.  Depones,  that 
at  several  other  times,  when  the  deponent 
bad  occasion  to  be  sitting  at  her  wheel  in 
the  kitchen,  which  is  immediately  under  Mrs. 
Ogilvie  the  psnnel's  room,  and  where  one 
can  easily  hear  any  noise,  even  to  a  laigh 
wordy  that  is  made  in  Mrs.  Ogilvie's  room,  the 
deponent  heard  the  feet  of.  the  two  pannels  ia 
the  room,  and  shuffling  at  the  side  ot  the  bed: 
that  the  reason  why  she  believed  it  to  be  the 
feet  of  the  pannels  which  she  heard  there,  waa, 
that  she  aaw  them  go  up  together  to  that  room 
just  before  she  heard  the  noise  as  aforesaid. 
Depones,  that  slie  believes  lieutenant  Ogilvie 
the  pannel  was  put  away  by  the  late  Eastmiln 
Irom.ihc  house,  upon  Eastmiln's  suspicion, 
that  the  lieutenant  was  too  great  with  Mrs. 
^j^lvie  the  pannel :  that  her  reason  for  be- 
lieving  so  is,  that  about  Iha  ti^e  lieateaant 
VOL.  XIX. 
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OgOvift  wtDt  away,  tba  depooent,  «•  she  wat 
going  to  her  bed  in  the  kitchen,  overheard  tba 
late  £astmtlo,  when  he  was  going  to  bed  with 
bis  wife  in  the  room  above,  say  to  his  wife. 
That  she  was  too  great  with  lieutenant  Ogilvia 
the  pannel ;  and  that  they  were  as  fireqnent  to- 
gether as  the  bell  was  to  ring  on  Sunday.  De- 
pones, that  Anne  Samfwon  was  in  the  kitchen 
at  the  same  time ;  and  the  deponent  believea 
she  heard  what  passed  betwixt  Eastmiln  and 
his  wife,  as  aforesaid,  and  the  deponent  chal- 
lenged her  for  listening.  Depones,  that  aAer 
lieutenant  Ogilvie  tbe  pannel  bad  left  the  house 
of  Eastmiln,  the  deponent  observed  the  other 
pannel  Mrs.  Ogilvie  in  tears  and  crying ;  upon 
which  occasion  Mrs.  Ogilvie  said  to  the  depo- 
nent. That  she  was  sorry,  or  grieved,  lieute- 
nant Ogilvie  had  left  the  house.  Depones^ 
that  upon  the  night  of  the  day  that  lieutenant 
Ogilvie  left  tbe  bouse,  as  aforesaid,  Mrs.  Ogilvia 
the  pannel  gave  the  deponent  a  letter  to  be  car- 
ried to  lieutenant  Ogilvie  at  Little  Further, 
about  three  miles  from  Eastmiln:  that  Mrs. 
Ogilvie  desired  the  deponent  to  let  nobody 
know  she  had  got  such  letter :  that  the  depo* 
nent  did  not  know  what  were  the  contents  of 
the  letter :  that  Mrs.  Ogilvie  desired  the  deno- 
nent  to  tell  lieutenant  Ogilvpe,  that  she  nad 
been  bad  since  ha  went  away ;  and  that  her 
husband  was  not  owning  her :  that  she  de- 
livered the  letter  accordingly  to  lieutenant 
Ogilvie  at  the  water-side  near  Little  Forther : 
that  the  lieutenant,  in  answer,  bid  the  deponent 
tell  Mrs.  Ogilvie,  that  he  was  very  well,  and 
that  she  should  keep  up  a  good  heart ;  and 
that  he  was  to  go  to  baron  Raid's.  Depones, 
that  afterwards  Mrs.  Ogilvie  the  pannel  ^va 
her  another  letter  to  carry  to  lieutenant  Ogilvie 
at  Glenkilrie,  and  to  deliver  it  privately,  which 
the  deponent  carried  accordingly  ;  and  she  re- 
ceived an  answer  in  writing  from  the  lieutenant 
to  Mrs.  Ogilvie,  iwhich  the  lieutenant  likewise 
desired  her  to  deliver  privately ;  and  she  did  so* 
DeponeSi  that  upon  another  time,  being  the 
Tuesday  immediately  before  tbe  late  £ast* 
miln's  death,  Mrs.  Ogilvie  the  pannel  sent  the 
deponent  with  another  letter  to  lieutenant  Ogil« 
vie  at  Alytb,  likewise  with  orders  to  deliver  It 
privately.  Depones,  that  she  delivered  the 
letter  to  lieutenant  Ogilvie  accordingly,  an4 
then  went  and  did  some  olher  business  in  th# 
town  of  Alyth,  and  returned  and  received  aa 
answer  from  lieutenant  Ogilvie  to  tbe  Ia8t-men«» 
tioned  letter,  which  he  desired  her  to  take  e»x% 
of,  and  deliser  privately  ;  when  be  likewise  told 
her,  that  be  bad  a  packet  of  linens  lyin^  at  a 
house  near  by,  and  a  letter  with  them,  which 
tbe  Gentenant  desired  the  deiionent  to  call  fbr^ 
and  take  to  Eastouln  with  her :  that  thf  dej^ 
nent  returned  straight  to  Eastmiln  with  tbt 
lieutenant's  answer;  and  Mrs.  Ogilvie  wj% 
being  then  at  home,  the  deponent  went  and 
fetched  a  bundle  of  linens,  and  the  other  letter^ 
all  which  she  delivered  to  Mrs.  Ogilvie  at  the 
same  time.  Deponcsi  that  the  answer  she  re«  . 
ceived  Uai  fron^  the  lieutenant,  as  aforesaid, 
waa  a  hurgethidc  letter,  bigger  tbaatahcetof 
4N 
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paper ;  but  she  did  not  Aiiftk  there  was  any 
things  in  it  bat  paper.  Depones,  that  East- 
mil  n  appeared  to  be  in  bis  ordinary  health  upon 
the  Tuesday  before  be  died,  and  that  he  osaally 
bad  very  good  health,  the  deponent  having 
never  known  him  to  be  in  bad  health  while  she 
was  in  bis  service :  that  upon  the  Wednesday 
b^efore  his  death,  he.  was  likewise  in  good 
health  :  that  upon  the  Thursday  morning  upon 
^hich  he  died,  the  deponent  knew  little  about 
Eastmiln,  as  she  herself  was  confined  to  bed  by 
sickness,  except  that  she  heard  that  Eastmiln 
Ijad  been  taken  ill :  that  Mrs.  Ogflvie  the  pan- 
nel  came  into  the  kitchen  where  the  deponent 
^as  lying,  and  told  the  deponent  in  a  low 
Vbicp,  or  a  whisper,  that  she,  Mrs.  Ogilvie, 
had  given  the  laird  his  breakfast  that  morning, 
tfnd  she  desired  the  deponent  to  say,  that  she 
had  likewise  got  her  breakfast,  although  the 
deponent  had  then  got  none :  that  some  time 
thereafler  Mrs.  Ogilvie  sent  Anne  Sampson 
with  some  tea  to  the  deponent  in  a  bowl,  which 
the  deponent  drunk:  that  the  deponent  com  - 
nonly  got  tea  in  the  morning  wtien  she  was  in- 
«Iisposed.  Depones,  that  after  the  deponent 
had  got  out  of  bed  on  the  said  Thursday  morn- 
ing, and  before  she  got  the  tea  as  aforesaid,  she 
observed  the  late  Eastmiln  come  in  at  the  outer 
door,  and  conie  forward  to  the  kitchen  where 
tiie  deponent  yviis :  that  he  was  then  very  ill, 
and  vomited  much :  that  at  this  time  she  be- 
lieves the  rest  of  the  family  were  at  their  break- 
fast, Mrs.  Ogilvie  the  pannel  having  come  into 
the  kitchen  for  some  cream  to  the  tea.  De- 
pones, that  Mrs.  Ogilvie,  seeing  Eastmiln  so 
ill,  desired  him  to  go  up  to  his  bod ;  which  he 
did,  and  the  deponent  helped  him  to  go  up 
stairs,  and  to  throw  off  bis  cloatbs  :  that  after 
tie  had  been  a  little  while  in  bed,  he  said,  he 

Sought  himself  some  easier.  But  depones, 
at  in  a  short  time  he  turned  very  ill  again, 
/ell  a- vomiting  and  purging,  and  complained 
.  of  every  part  of  his  body  ;  said  his  heart  was 
broken  or  riven,  and  he  tossed  rery  much. 
Depones,  that  Eastmiln,  during  his  illness, 
called  frequently  for  cold  water,  and  drank 
often  of  it.  Depones,  that  about  ten  or  eleven 
o'clock  thai  forenoon,  when  old  lady  Eastmiln, 
Andrew  Stewart,  and  the  deponent,  were  in  the 
i^oom  together  attending  the  late  Eastmiln, 
]^astmiln  said,  in  the  deponent's  hearing.  That 
he  was  poisoned,  and  that  woman  had  done  it. 
Depones,  that  by  that  woman,  the  deponent 
iiDoerstood  Eastmiln  meant  his  wife :  that  the 
old  lady  seemed  io  understand  it  in  the  same 
way*  and  reproved  her  son  Eastmiln'  for 
saying  so.  To  which  Eastmiln  answered,  That 
ft  was  very  true,  and  his  death  lay  at  her  door. 
Depones,  that  upon  the  day  Eastmiln  was  ill, 
as  aforesaid,  Mrs.  Ogilvie  the  pannel  came 
pretty  often  up  to  his  room  to  see  him  in  the 
forenoon ;  but  she  did  not  come*  near  him  at 
ill  in  the  afternoon ;  and  that,  in  the  afternoon, 
Mrs.  Anne  Clark,  who  sat  close  by  Eastmiln, 
desired  the  deponent  to  go  down  and  tell  Mrs. 
Ogilvie  the  pannel  to  come  up  and  see  her  bus- 
Md:  lipoQ  which  Eastmihi  hlmadf  sald|  No! 


no !  I  do  not  want  her  t  that  Anne  dark  toM  the' 
deponent,  she  might  go  down  and  bid  her  cone 
up  for  all  that:  that  the  deponent  according! v 
went  and  told  Mrs.  Ogilvie ;  but  Mrs.  Ogilvis 
refused  to  come  up,  saying,  She  did  not  like  to 
see  dying  people.  Depones,  that,  durior  her 
husband's  illness,  Mrs.  Ogilvie  did  not  cnote 
that  the  people  iu  the  neighbourhood  that  cane 
to  see  him  should  get  access  to  his  rooo, 
for  fear  of  disturbing  him :  that  the  depo- 
nent went  and  brought  the  precentor  io  tht 
afternoon,  or  rather  alioot  ^inner-tiaie,  when 
the  precentor  went  and  prayed  by  EtstniiJD; 
Mrs.  Ogilvie,  who  bad  sent  the  deponent  for 
the  precentor,  went  up  stairs  with  him  to  East- 
miln's  room.  Depones,  that  Mrs.  (kiWie 
was  not  very  dull,  or  shewed  great  mirks  of 
grief  upon  her  husband's  death,  till  Alexander 
Ogilvie,  Eastmiln's  brother,  the  doctor,  came 
to  the  house  upon  the  Tuesday  thereafter; 
when  Mrs.  Ogilvie  having  ordered  the  depo- 
nent to  desire  Alexander  Ogilvie  to  speak  with 
her,  and  he  having  refused  to  do  so,  Mn. 
Ogilvie  fell  a-crving,  and  wringing  her  bands, 
throwing  herself  back  upon  the  bed,  and  say- 
ing. What  could  be  the  meaning  of  this?  De- 
pones, that  Alexander  Ogilvie  stopped  the 
burial,  and  sent  for  doctor  Ogilvie  of  Forftr, 
and  doctor  Ramsay,  and  doctor  Meik  of  Aljth, 
to  inspect  the  dead  body  of  his  brother :  that 
at  this  time,  Mrs.  Ogilvie  behaved  very  ill, 
weeping  and  crying,  and  wrmging  her  bands, 
and  tearing  herself;  but  the  deponent  does  not 
know  the  cause  of  this  behaviour.  Depones, 
that  lieutenant  Ogilvie  at  the  time  of  l^is  bro- 
ther Eastmiln's  death,  lived  at  Glenkilrie's 
house  J  and  Glenkilrie  having  been  at  East- 
miln when  Thomas  Ogilvie  died,  he  west 
home  and  desired  lieutenant  Ogilvie  to  go  to 
Eastmiki  upon  that  event :  that  lieotenaot 
Ogilvie  came  to  Eastmiln  next  rooming,  and 
the  deponent  seeing  him  approach  the  boose, 
told  Mrs.  Ogilvie  that  be  was  coming:  op<n 
which  Mrs.  Ogilvie  went  out,  and  deftired  the 
deponent  to  tell  lieutenant  Ogilvie  to  speak  to 
her  in  the  stable :  that  the  deponent  went  le- 
cordingly  and  delivered  the  message  to  lieute- 
nant Ogilvie,  who  was  then  walking  with  Dr. 
Meik,  and  the  lieutenant  went  to  Mrs.  Ogilvie  in 
the  stable,  as  desired.  Depones,  thst  after  the 
late  Eastmiln's  death,  and  afler  Mrs.  Ogil^it 
heard  the  sheriff  of  Forfar  was  coming  to  en- 
mine  them  at  Eastmiln,  Mrs.  Ogilvie  desired 
the  deponent  to  sav  to  the  sheriC  that  tbe  de- 
ponent had  seen  Mrs.  Offilvie  mix  op  tbe  bowl 
of  tea,  which  she,  Mrs.  Ogilvie,  bad  given  bcr 
husband  the  morning  of  the  day  on  wbicb  he 
died ;  and  that  the  deponent  had  draok  sodm 
of  it  before  EastVniln  tasted  It;  and  that  sb« 
likewise  drank  off  what  Eastmiln  left  of  it; 
she  likewise  particularly  desired  the  depoocot 
to  say,  that  the  deponent  was  in  the  closet  with 
her,  Mrs.  Ogilvie,  when  she  mixed  op  tbe 
bowl  of  tea ;  and  ttntt  she,  Mrs'.  Ogilvie,  ^^e 
her  husband  some  short  bread  with  it:  tbst 
Mrs.  Ogilvie  told  the  deponent,  that  if  the  de- 
ponent  wouU  say  as  thua  directai«shewoQM 
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stand  by  the  deponent,  that  no  barm  sboold 
happen  to  ber  ;  that  the  deponent  should  go 
With  ber  wherever  she  went ;  and  while  she, 
IVIra.  Ogi]vie,  had  a  half- penny,  she  should 
hare  the  half  of  it.  Depones,  that  Mrs. 
Ogilvie  spoke  to  the  deponent  in  this  naanner 
several  times :  that  lieutenant  OgiWie  was  pre- 
sent upon  these  occasions,  beard  what  lurs. 
Ogilvie  desired  the  deponent  to  say,  and  he 
himself  desired  the  deponent  to  say  as  Mrs. 

ail  vie  directed  her.  Depones,  that  some  tiuie 
ore  Eastmiln's  death,  the  deponent  knows 
Mrs.  Ogilvie  took  a  dose  of  salts,  the  deponent 
having  got  a  part  of  them :  that  she  never 
knew  Bits.  Ogilvie  taking  salts  but  that  time. 
Depones,  that  before  £astmiln*s  marriage,  she 
lay  in  the  laigh  room  with  old  Mrs.  0|;[ilvie  and 
her  daughter:  that  after  the  marriage,  she 
continued  to  lie  with  the  old  lady,  tilh  Anne 
Clark  came  to  Eastmiln  :  that  after  that  Anne 
Clark  lay  with  the  old  lady,  and  the  deponent 
lay  in  the  kitchen  with  Katharine  Campbell : 
that  at  this  time,  Anne  Sampson  lay  in  an  out- 
house till  Katharine  Campbell  went  away. 
Depones,  being  interrogate  for  the  pannels,  that 
what  she  has  above  deponed,  concerning  the 
pannels  kissing  and  bagging  one  another,  hap- 
pened at  different  times,  sometimes  when  they 
were  by  themselves,  and  at  other  times  when 
they  were  in  company  with  others.  Depones, 
that  when  she  saw  the  captain  in  Mrs.  Ogilvie's 
room  in  his  night-gown  as  above,  the  doqr  was 
in  pi^rt  open,  so  that  she  could  see  into  it,  and 
that  she  did  not  ffo  into  the  room.  And  being 
interrogate  for  the  pannels,  what  number  of 
persons,  not  of  the  family,  got  access  to  the 
room  in  which  Eastmiln  was,  after  his  being 
taken  ill  as  above  ?  depones,  that,  to  the  best 
of  her  remembrance,  the  persons  who  got  ac- 
cess, were,  Mr.  Spalding  or  Glenkilrie,  William 
Froster,  Anne  Froster,  James  Milfam,  and 
David  Watson :  that  James  Millam,  William 
Froster,  and  Anne  Froster,  were  brought  in  by 
the  deponent,  without  the  knowledge  of  Mrs. 
Ogilvie.  Depones,  that  she  did  not  near  Alex- 
ander Oj^ilvie  give  orders  to  the  persons  who 
were  sent  for  the  doctors,  to  inspect  Eastmiln's 
body  ;  but  she  afterwards  heard  of  it  from  the 
persons  who  had  been  sent,  and  who  on  that 
account  had  come  to  get  meat  in  the  family  \ 
but  that  she  the  deponent  was  forbid  by  Mrs. 
Ogilvie  to  give  them  meat.  Depones,  that 
wbenHbe  deponent  was  first  brought  to  town,  she 
was  lodged,  for  about  the  space  of  twenty  Hiays, 
in  the  bouse  of  one  Mr«  Gardiner  at  the  head 
of  the  Cowgate,  by  Mr.  Moiison  the  macer: 
that  from  thence  she  was  carried  to  the  castle 
of  Edinburgh,  where  she  ^las  remained  since 
that  time:  that  tbe  deponent,  Anne  Clark, 
Anne  Sampson,  and  Katharine  Campbell,  were 
lodged  in  the  same  room  till  Thursday  or  Fri- 
day last,  when  Anne  Clark  was  put  mto  ano- 
ther room  in  the  castle,  where  she  remained 
•  day  and  a  nij^ht,  and  was  thereafter  put  into 
the  room  with  the  deponent,  and  the  other  per* 
sons  above-mentioned.  Depones,  that  while 
tbe  ileponenti  and  the  other  penons  above- 
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mentioned,  were  at  the  house  of  one  Gardiner, 
and  in  the  castle,  they  had  some,  though  nU 
much,  conversation  upon  the  subject  of  thjs 
trial :  but  that  in  these  conversations,  all  of 
them  declared,  that  they  considered  It  as  their 
duty  to  tell  nothing  but  the  truth.  Depone*, 
that  upon  the  morning  of  the  day  after  East- 
miln*8  death,  Anne  Sampson  told  Mrs.  Stewart, 
Eastmib's  sister,  in  presence  of  the  deponent, 
that  the  bowl  out  of  which  Eastmiln  was  said 
to  have  drunk  the  poison  .the  day  before,  was 
below  in  a  press  in  the  kitchen  :  that  the  de- 
ponent havmg  taken  out  tbe  bowl,  observed 
something  greasy  in  the  bottom  of  it ;  and 
intending  to  try  if  there  was  any  thing  poi- 
sonous in  the  grease,  she  nut  some  broth  mto 
the  bowl,  and  gave  it  to  a  uojof,  who  eat  it  up; 
but  was  nothing  the  worse  of  it :  that  the  de- 
ponent made  this  experiment  of  ber  own  ac- 
cord, and  not  on  tbe  suggestion  or  desire  of  any 
other  person  whatsomever.  And  depones, 
tliat  Anne  Sampson  has  oflen  told  tbe  depo- 
nent, that  she  had  filled  the  said  bowl  with 
water,  and  ofiWred  it  to  Eastmiln,  that  day  on 
which  he  died ;  but  that  he  bad  refused  to 
drink  out  of  it,  damning  the  bowl,  and  saying, 
be  had  already  got  his  death  out  of  it.  Cau»a 
icientia  paiet.  And  this  is  truth,  as  she'shall 
answer  to  God.  And  being  further  interrogate, 
depones,  that  while  the  deponent  was  in  East- 
miln's  service,  she  never  heard  of  his  being 
troubled  with  vomitings,  purgings,  or  cbotics, 
before  that  day  ou  which  he  ^ied  ;  and  that 
she  never  knew  of  his  being  indisposed,  except 
by  sligrbt  colds.  Depones,  that  when  lieute- 
nant Ogilvie  went  into  the  stable  where  Mrs. 
Ogilvie  was,  as  has  been  above  deponed,  he  did 
not  remain  there  above  four  or  five  minutes.  And 
this  is  also  truth,  as  she  shall  answer  t6  God : 
and  depones  she  cannot  write.    (Signtd) 

And.  pRfNOLS. 

Anne  Sampum^  late  servant  to  the  deceased 
ThoHMs  Ogilvie  of  Eastmiln,  aged  19  years, 
unmarried,  purged  of  malice  and  partial  coun- 
sel, sworn  and  interrogate,  depones,  That  she 
entered  servant  to  the  family  of  Eastmiln  Whit- 
sunday was  a  year :  that  after  being  some  time 
absent,  she  returned  a  few  days  before  Miss 
Clark  came  to  tbe  bouse :  that  after  her  return, 
she  had  more  than  once  occasion  to  observe 
Mrs.  Ogilvie  and  lieutenant  Ogilvie  kissing  one 
another ;  particularly  ouce  in  the  kitchen  be- 
fore the  oeponent  and  another  servant  maid: 
that  she  bas  seen  them  embrace  and  hiig  one* 
another :  that  when  tbe  laird  was  out  of  tb.e 
house,  she  has  known  them  retire  to  a  room  by 
themselves,  but  not  staying  above  an  hour  at 
a  time.  Depones,  That  one  morning  when 
the  laird  was  at  Dunsinnan,  she  heard  the  two 
"pannels  speaking  together  in  bed  in  the  room 
above :  that  she  was  in  the  kitchen,  the  ceiling 
of  which  is  not  plastered, .  and  where  she  could 
hear  the  lowest  voice  in  the  room  above :  that 
upon  this,  she  desired  her  fellow- servant,  Eli- 
zabeth Sturrock,  to  go  up  stairs  and  see  what 
w.a8 going  on;  and  that  Elizabeth,  upon  her 
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'  reUini,  told  the  deponent,  that  the  lieutenant 
had  got  out  of  tbe  bed  before  she  waa  got  to  the 
door ;  and  that  she  aaw  him  fl[oiD^  from  the 
bed  towarda  the  window  in  his  ni^bf-gown. 
Deponea,  That  thia  was  about  aan-rising.  De- 
pones, That  the  lieutenant  left  the  Muse  a 
fortnight  before  his  brother*a  death ;  and  before 
that  time,  the  deponent  being  in  the  kitchen 
vith  her  fellow-serrants,  Elizabeth  Storrock 
and  Annie  Robertaon,  they  all  heard  the  laird 
and  lady  talking  tn^ether  in  bed  in  the  room 
above:  that  tbe  talking  begnn  with  the  lady's 
scolding  her  bosbaod;  upon  which  the  laird 

1>ade  her  hold  her  tongue,  for  that  she  and  the 
lieutenant  were  as  common  as  the  bell  that 
rings  on  Sabbath.  Depones,  That  the  morn- 
ing the  lieutenant  lefl  tbe  house,  she  saw  Mrs. 
Ogilvie  weeping :  that  this  was  before  he  went 

'  away ;  and  that  she  saw  her  also  weep  after 
be  went  away.  Depones,  That  Eastmiln  waa 
a^  healthy  man ;  and  that,  before  the  day  he 
died,  she  never  heard  him  complain,  if  it  waa 
not  sometimes  of  a  head-ach ;  and  that  the 
night  before  be  died,  he  was  in  health,  so  far 
as  she  knows.    Depones,  IThat  the  night  be- 

'  fore  her  master  died,  she  aaw  Andrew  Stewart 
in  the  house  of  Eastmiln ;  and  that  she  waa 
told  by  Elizabeth  Sturrock  and  Miss  Clark, 
the  night  thereaOer,  that  the  aaid  Andrew 
Stewart  had  retired  with  Mrs.  Ogilvie  into  a 
private  room.  Depones,  That  the  morning  of 
the  day  her  master  died,  breakfast  was  ready 
betwixt  eight  and  nine,  a  little  sooner  than  or- 
dinary :  that  she  saw  her  mistress  make  up  the 
bowl  of  tea  in  presence  of  her  mother-in-law 
and  Mias  Clark,  for  Andrew  Stewart  was  not 
then  up:  that  she  followed  her  mistress  up 
stairs,  wanting  some  heefoutof  tbe  beef-stand, 
and  aaw  her  go  into  a  cloaet  ailjoiniog  her 
master's  room :  that  the  deponent  followed  her 
into  the  closet,  demanding  tbe  beef;  but  tliat 

.  ber  mistress  bade  her  go  down  stairs,  as  ahe 
was  not  ready  yet ;  and.  that  she  was  alwaya 

'  granting  something ;  and  that  Mrs.  Ogilvie  ap- 
peared to  be  in  a  passion  at  her :  that  her  master 
was  at  that  time  in  bed ;  and  that,  when  the 
deponent  was  in  the  closet,  she  saw  Mrs.  Ogil- 
Tie  stirring  about  the  tea,  with  ber  face  to  the 
door ;  and  that,  upon  what  her  mistress  said  to 
her  above,  she  went  out  of  the  closet  down  to 
the  kitchen ;  but  that  she  did  not  see  her  mis- 
toess,  when  in  the  closet,  put  any  thing  bto  the 
tea.  Depones,  That  at  thia  time  ahe  saw 
Alexander  Lindsay,  a  servant-lad  in  the  house, 
■tanding  upon  the  stair-head,  near  the  closet- 
door,  at  tbe  time  her  mistress  waa  in  the  closet 
Depones,  That  ber  mastor  got  up  between  nine 
and  ten,  and  first  went  to  the  stooles  to  see  his 
horses  fed,  and  then  to  the  Shilling- Hill,  where 
be  conversed  with  some  of  his  tenants :  that, 
in  his  returning  towards  the  house,  she  saw  him 
Toroiting,  and  still  more  when  he  came  into 
the  kitchen;  and  that,  when  he  was  there,  Mrs. 
Ogilvie  came  into  the  kitohen,  and  ordered 
Elizabeth  Sturrock  to  help  him  up  stairs,  and 
followed  him  herself.  Depones,  That  tome 
lime  thereafteri  she  wu  oroered  to  carry  up 


some  clean  water  for  her  master,  for  driakmg, 
which  she  did  in  the  same  bowl  that  he  got  his 
tea  in  from  Mrs.  Ogilvie ;  but  that  she  first 
aynded  the  bowl  with  some  water:  tkatslis 
went  up  stairs  with  tbe  howl  into  her  msster's 
room,  and  found  him  in  bed;  but  thatepon 
seeing  tbe  bowl,  he  cried,  Damn  that  bowl, 
for  1  have  got  my  death  in  it  already;  and  bid 
her  at  the  same  time,  carry  it  down  stain  sat 
of  his  siffht ;  and  that  ahe  carried  up  wattr  ts 
him  in  the  tea-kettle,  which  he  drunk  of.  De- 
pones, That  the  reason  C^i*  ber  synding  tbe 
bowl  was,  that  it  appeared  to  be  gressv  tnd 
white;  and  that  ahe  knew  tbe  bowltobetbs 
same  as  above,  because  Mrs.  Ogilvie,  afier  giv- 
ing her  master  bis  tea,  came  down  stain  with 
it,  and  set  it  down  in  tbe  kitchen,  on  the  foie- 
side  of  the  press.  Depones,  That,  after  svnd- 
ing  the  bowl,  aa  aforeaaid,  the  grease  did  sot 
come  wholly  out  of  it  Deponea,  That  tbe  dij 
her  maater  died,  kbout  mid-day,  she  was  int 
by  Mrs.  Ogilvie  two  miles  to  clip  some  sheep. 
Depones,  That  Mra.  Ogilvie  fre<|ueotly  west 
to  see  how  her  husband  was  in  tbe  foreoooa, 
but  not  once  in  the  afUmoon ;  and  that,  wbea 
the  deponent  was  going  up  stairs  to  see  him 
between  twelve  and  one  o'clock,  she  wss  toned 
back  by  Mrs.  Ogilvie.  Being  iDterrogtte  eo 
behalf  of  the  pannels,  depones.  That  when  Mn. 
Ogilvie  made  up  the  bowl  of  tea  in  the  hretk- 
fasting-roomas  aforesaid,  the  deponent  saw  ber 
put  in  milk  and  sugar ;  but  whether  she  pat  in 
any  honey,  the  de|ionent  doea  not  perfectly  le- 
memher,  nor  whether  she  aaw  any  hooey  opoa 
the  table.  Depones,  That  the  family  seldom 
breakfasted  without  honey ;  hut  that  the  dty 
deponed  upon,  she  rather  thinks  there  wu 
none;  because,  she  believes,  at  that  time  the 
bouse  was  out  of  honey.  And  being  farther 
interrogate  in  liehalf  of'^the  pannels,  deponei, 
That,  at  the  time  deponed  upon,  when  she  car- 
ried up  tbe  fresh  water  to  her  master  to  driok, 
fehe  synded  the  bowl  with  water,  and  not  with 
broth  out  of  the  pot.  Depones,  That  the  aext 
day  thereafter,  the  bowl  was  synded  with  bnth 
out  of  the  pot,  and  given  to  a  dog ;  and  that  it 
was  the  deponent  that  did  ao  by  tbe  directioB 
of  Elizabeth  Sturrock ;  and  that  Elisabeth 
Sturrock  gave  her  no  reason  for  doiog  so.  Fa^ 
ther  depones,  That  she  took  the  bowl  for  cs^ 
ryiog  water  to  her  master,  because  it  was  at 
hand ;  and  that  she  had  no  notion  at  that  tiaie 
of  her  maater  being  poisoned,  nor  liH  after  his 
death.  Being  interrogate  in  behalf  of  the  pan- 
pels,  when  she  returned  from  tbe  sheep-dip- 
ping ;  depones,  That  it  waa  about  nioeat  nii^t 
Upon  which  being  again  interrogate,  bow  die 
came  to  depone  as  afove,  that  Mrs.  Ogilvie  did 
not  once  visit  ber  husband  in  tbe  aftemooor 
answers.  That  wai/,  hecauae  ahe  was  told  to  by 
the  other  servanta,  who  added,  That  her  msiter 
did  not  want  Mrs.  Ogilvie  up,  for  fear  of  doing 
her  harm.  Depones,  That  afler  she  saw  her 
mistress  make  up  tbe  bowl  of  tea  in  ihe  brew- 
fasting  parlour,  aa  aforesaid,  she  went  into  »• 
kitohen,  and  made  up  the  fire,  before  she  W* 
lowed  her  miatKBi  to  tbe  cloaet,  ea  ahef«^ 
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poDed  ta    CotiM  mentis  patei.    And  this  b 
truth,  u  the  shall  aniwer  to  Ood. 

(Signed)       HsKET  Home. 

Anirem  Stewarif  merehaot  in  Alyth,  ageil 
thirty,  married,  pur^  of  malice  aod  partial 
coaotel,  sworn  and  interroffate,  depones.  That 
npoa  the  evening  before  filr.  Ogiltte  of  East- 
nilo  died,  being  a  Wednesday,  the  deponent 
WIS  at  the  boose  of  Eastmiln,  when,  upon  his 
coming  into  the  house,  Mr.  Ogikfe  told  him, 
that  he  had  forbid  hb  brother  the  captain  the 
house,  on  account  of  suspicions  he  bad.  that 
hislrife  was  too  much  taken  on  in  doing  things 
for  bis  brother  the  captain,  and  not  for  himself; 
and  that  at  the  same  time  he  mentioned  some 
diflerenees  he  had  with  his  brother  eoncemiog 
mooey-matters.    Depones,  that  on  the  Mon- 
day before  Eastmiln,  the  deponent's  brother-in- 
law,  died,  lieutenant  Ogilvie  (who  is  abore  de- 
signed captain)  came  to  the  deponent's  house 
in  Alyth  on  horseback ;  and  that  the  horse  ho 
rode  bdonged  to  Mr.  Otfilrie  of  Eastmiln. 
Depones,  that  on  the  day  Uiereafler,  being  the 
Tuesday,  Elizabeth  Stnrrock,  a  Ibrmer  wit- 
nets,  camo  to  the  deponent's  ho>]se,  and  booglit 
some  things  for  the  family  of  Eastmiln :  that 
he  does  not  know  that  am  brought  with  her 
any  letter  for  lieutenant  Ogilvie ;  nor  does  he 
know  if  lieutenant  Ogilvie  gave  her  any  letter 
for  Mrs.  OgHvie  the  pannel.     But  depones, 
that  he  did  that  day  inform  lientenant  OgilTie, 
that  he  tho  deponent  was  to  be  at  Eastmiln 
next  day.    Depones,  that  upon  the  day  there- 
after, he  accordingly  went  to  Eastmiln,  and 
before  bo  wont  off,  lieutenant  OgilTie  deliTored 
to  the  deponent  a  smaH  phial  glass  containing 
soHMthing  liquid.  Which  he  said  was  laudanum ; 
and  alao  n  small  pnner  packet,  which  he  said 
contained  salts;  ano  that  the  morning  of  the 
day  preceding,  the  deponent  saw  the  lieutenant 
working  among  aome  salts,  at  least  #hk:h  ap- 
peared to  thn  deponent  to  be  salts,  which  were 
10  a  chest  belonging  to  the  lieutenant:  that  the 
phial  glaao  was  round,  and  knows  that  there 
was  another  phial  glass  in  his  own  honse  which 
was  square :  that  be  is  positire,  as  he  has  sir 
ready  deponed,  that  one  phial  glass  was  de- 
livered to  bim  by  the  lieutenant ;  and  cannot 
say,  with  <«rrtaihty,  that  two  might  not  have 
been  clelivered  to  him  by  the  lieutenant ;  but 
rather  tliipks  he  got  only  one ;  and  that  at  the 
time  wtlMD  the  amive  particulars  were  delivered 
to  the  deponent,  the  lieutenant  desired  him  to 
delivo^them  privately  into  Mrs.  Ogilvie's  own 
band  :  that  he  did  not  see  the  packet  made  op, 
nor  did  he  open  it  tA  see  what  it  contained. 
Depones,  that  on  the  afbressid  packet,  there 
was  a  letter  diredled  for  Mrs.  Ogilvie  of  East- 
miln, which  letter  was  sealed  both  with  wax 
and  a  wafer;  and  that  round  the  packet  there 
was  a  loose  paper  of  directions,  in  whst  manner 
the  laudanum  was  to  be  used.    Depones,  that 
when  he  came  to  Eastmiln  in  the  Wednesday 
aflern<iOD,  he  was  carried  into  a  room  where 
old   lady   Eastmiln  was;  and  that,  within  a 
short  liaie  thereafter,  Mrs.  Ogilvie  the  pannel, 


and  Miss  Clark  came  bto  the  room:  that,  at 
the  desira  of  Mrs.  Ogilvie,  be  followed  her  op 
to  the  eastern  room,  where  Mrs.  Ogilvie  hu,r^ 
iog  aaked  him,  If  he  bad  brought  any  word  to 
her  from  the  lieutenant  f  he  delivered  to  her 
th«  several  particulate  above-mentioned,  which 
the  deponent  saw  her  immediatsly  put  into  a 
drawer  in  the  room:  that  he  did  not  see  her 
read  the  letter  at  that  time;  but  that  she  put 
the  whole  together  into  the  drawer :  that  soon 
thereafter  Miss  Clark  asked  the  deponent  what 
he  had  brought  with  him  |from  the  lieute- 
nant to  Mrs.  Ogilvie  ?  Or  if  he  had  brought 
anything  with  him?  Heat  first  said  he  had 
brooght  nothing ;  but,  upon  Miss  Clark's  press- 
ing him  with  great  earnestnests,  he  at  last  in- 
formed her  of  the  particulars  be  had  brought : 
that,  unon  this,  Miss  Clark  said,  that  she  was 
afraid  Mri.  (^ilvie  might  ooison  her  buidmnd. 
Depones,  that  soon  thereafter  Miss  Clark,  in 
presence  of  the  deponent  and  the  old  lady,  de- 
sired Eastmiln  not  to  take  anv  thing  out  of  hia 
wife's  hand,  except  at  the  taole ;  to  which  be 
answered,  That  Ire  would  not:  that  the  old 
lady  joined  with  Miss  Clark  in  desiring  East- 
miln to  take  nothing  out  of  his  wife's  hand; 
but  that  the  deponent  was  at  that  time  rery 
much  displeased  with  both,  as  he  then  had  no 
snspioion  that  Mrs.  Ogilvie  had  any  design 
against  the  life  of  her  husband.  DepoocM,  that 
that  same  night  he  heard  Mrs.  Ogilvie  say, 
that  she  lived  a  most  unhappy  life  with  her 
husband ;  that  she  wished  bim  dfad ;  or,  if 
that  could  not  be,  she  wished  herself  deul. 
Depones,  thst  the  deponeni  sopped  with  East- 
miln and  the  rest  of  the  family  tnat  night :  that 
he  then  appeared  to  be  in  his  ordinary  state  of 
health;  but  that  sometimes  before,  that  same 
night,  he  told  the  deponent  and  the  rest  of  the 
company  then  at  Kirkton,  that  he  had  swarfed 
or  fainted  on  the  hill:  that,  for  that  reason, 
be  ooold  drink  no  ale :  that,  upon  this,  they 
called  for  a  dram,  which  he  took,  and  there- 
afler  seemed  hearty,  and  in  good  spirits ;  and 
Eastmiln  then  sai^  that  the  swart  had  hap- 
pened to  him  on  the  hill  that  same  day.  Ile- 
Kthat  that  night  the  deponent  told,  that 
snded  to  go  off  from  Eastmiln  early  next 
day,  which  occaskmed  their  getting  breakfast 
more  early  than  uaual :  that  Eastmiln  did  not 
breakfast  along  with  the  family,  the  only  per- 
sons present  at  breakfast  being  Mrs.  Ogilvica 
elder  and  younger,  Miss  Clark  and  the  depo» 
nent  being  then  only  present :  that  the  depo- 
nent saw  Mrs.  Ogilvie  making  a  bowl  of  tea, 
by  filling  it  out  of  the  tea-pot,  and  putting 
sugar  and  milk  in  it ;  and  that  ahe  said,  in 
presence  of  the  company,  that  she  was  to  give 
It  to  her  husband,  who  was  then  in  bed ;  and 
that  the  deponent  saw  her  go  out  of  the  room 
with  the  bowl  in  her  hand :  tnat,  about  an  hour 
and  a  half  af^er  they  had  begun  to  breakfast, 
they  were  told  that  Eastmiln  had  been  aud- 
denly  taken  ill ;  upon  which  Miss  Clark  im- 
mediately run  up  to  the  room  in  which  he  was, 
and  soon  tbereatier  returned  weeping,  and  told 
tbem,  that  Eastmiln  bad  got  n  bad  breakftrt. 


I89J3 


5«EP)lG«in.  TrialtfK.,NuiruandP.OgiMe,         [12M 


Depones,  tliat  tA^  d«ppii?iit  imiiMdiate^  run 
up  Biairs,  where  he  round  Eastmiln  Tomiting 
and  purging  violently ;  tbnt  be  beard  him  gay 
thai  be  was  all  wrong  within ;  and  that  he  had 
got  what  would  do  bis  turn:  that  Eastmiln 
called  very  much  for  drink:  that  they  of- 
tered  him  milk;  but  that  be  would  drink  no- 
thing but  water:  that  he  complained  mucli 
that  ne  was  burning  within.  Depones,  that  he 
proposed  to  Mrs.  Ogil  fie  that  a  surgeon  bhould 
he  called  to  his  assistance,  to  which  she  would 
not  agree,  saying,  That  he  would  be  better : 
and  upon  the  deponent's  renewing  this  pro- 
posal, she  said,  she  would  net  for  any  money 
that  a  surgeon  should  be  called,  as  the  con- 
sequence of  this  would  be,  to  give  her  a 
bad  name,  from  what  Miss  Clark  had  said  of 
her:  that,  upon  this  the  depouent  told  Mrs^ 
Ogilvie,  that  Mr.  Meik,  surgeon  in  Alyth, 
whom  the  deponent  had  recommended,  was  a 
discreet  person :  that  be  would  come ;  and 
that  he  would  tell  none  but  her  what  he 
thought  of  him  :  that  upon  this,  the  deponent 
left  her,  she  having  previously  agreed  that  Mr, 
Meik  should  come :  that  the  deponent  there- 
after set  out  on  bis  journey  ;  but,  before  be 
bad  got  far  from  the  bouse,  one  of  the  girls, 
whose  name  be  thinks  was  Robertson,  came  op 
to  him,  and  desired  that  Mr.  Meik  might  be 
•ent  with  all  haste :  that  atler  supper,  the  de- 
ponent had  a  conversation  with  Miss  Clark 
concerning  tbe  suspicions  she  had  of  Mrs. 
Ogilvie's  intentions  against  her  husband,  in 
which  ^be  deoonent  proposed,  that  they  should 
either  take  Mrs.  Ogilvie's  keys  out  of  her 
pocket,  or  break  open  her  drawers  at  the  back, 
in  order  that  they  oiiffbt  satisfy  themselves,  if 
the  particulars  Mougbt  by  the  deponent  were 
poison  or  not ;  and  that  this  was  the  only  me- 
thod by  which  mischief  woold  be  prevented : 
thai  Miss  Clark  did  not  seem  to  agree  to  either 
of  these  proposals,  and  the  deponent  himself 
bad  at  that  time  no  suspicion,  that  there  was 
any  foundation  for  Miss  Clark's  fears ;  and  the 
deponent  was  confirmed  in  this  opinion  from 
his  having  been  told,  by  the  old  lady,  that  she 
bad  gone  up  to  the  room-door,  afwr  her  son 
and  daughter-in-law  were  in  bed ;  and  that 
there  was  then  more  kindness  between  them 
than  Qsual.  Depones,  that  his  wife  had  fre- 
quently told  bim,  before  the  death  of  Eastmiln, 
that  he  was  a  tender  man ;  but  that  he  never 
beard  of  his  having  been  troubled  with  violent 
Tomitings,  or  purgings,  before  the  day  on 
which  he  died :  that  he  bad  the  appearance  of 
a  tender  man ;  and  that  the  deponent  has  heard 
his  wife  sav,  that  he  would  not  be  a  long  liver. 
Depones,  that  at  the  conversation  above-men- 
tioned at  Kirkton,  he  heard  Bastmiln  say,  that 
he  had  been  ill  of  a  cough  and  sore  breast ; 
and  that  for  sooie  time  past,  he  had  been 
thinking  of  writing  to  doctor  Ogilvieat  Forfar, 
to  send  him  seme  thin^ :  that  the  deponent 
bioghed  at  him  for  talking  in  that  manner,  and 
hid  him  tske  a  dram.  Depones,  that  the 
drawjer  into  whieh  Mrs.  Ogilvie  pnt  the  parli- 
fiiiMiddi?ftNd;to  her  hylhedeptnool,  stood 


in  thfU  room  in  which  .the  deponent  dept  tbt 
night.  Depones,  that  at  the  time  when  Alex- 
ander Ogilviethe  deponent's  brother-in-law  ar- 
rested the  corpse,  the  deponent  adviaed  liesle- 
nant  Ofilvie  to  niake  his  escape,  if  guilty }  to 
which  ne  answered.  That  God  and  biiowa 
conscience  knew  that  he  was  ionocent.  De- 
pones, that  the  two  pannels  lived  at  the  house 
of  Eastmiln,  Ihim  the  time  of  Eastmila'a 
burial  to  the  time  that  Mrs.  Ogilvie  was  ap- 
prehended ;  and  that  for  some  tim^  after  the 
pannels  continued  to  live  there;  IwithowioDg 
be  cannot  say.  Depones,  that  IKIrs.  OgiWie 
had  been  blooded  the  day  befiA*e  BasUmiD'i 
death,  or  the  day  before  that  $  and  that  fk 
had  been  ill,  and  taking  drugs  for  tome  tine 
before,  as  the  deponent  had  heard.  Cow 
icten^ke  patet.  And  this  is  truth,  as  be 
shall  answer  to  God.  And  at  reading  of er  tbe 
oath,  depones,  that  at  the  time  when  lietiteout 
Ogilvie  delivered  the  particulars  above-mes- 
tioiied  to  the  deponent,  he  desired  bim  to  pot 
them  into  Mrs.  Ogilvie's  own  hand :  butdidoot 
mention  the  words  *  privately,'  or '  by  herself;' 
and  that  his  reason  for  denyu^  at  first  to  Aooe 
Clark,  that  he  had  brought  any  parcel  from 
lieutenant  Ogilvie,  was,  M»:aiise  he  cmderai 
Miss  Clark  as  a  person  given  to  raise  diaseetioo 
in,  fitmilies;  and  because  that  he  bad  been 
desired  by  the  lieutenant  to  put  the  particalin 
into  Mrs.  Ogilvie's  own  hand.  And  this  iialM 
truth.  (Signed)        Ann.  Stevari. 

Geo.  BaowK. 

James  Carnegie^  surgeon  in  Brechio,  mar- 
ried, aged  about  40  and  upwards,  hein^  so- 
lemnly sworn,  purged  of  malice  and  partnl 
counsel,  depones.  That  in  the  end  of  May  H 
he  got  a  message  from  lieutenant  Ogilnetbe 
pannel,  with  whom  he  is  acquainted,  desiru^ 
bim  to  meet  him  at  Colin  Smith's,  viotoerio 
Brechin:  that  the  deponent  having  gt»e 
there,  found  him  in  company  with  one  heO| 
tenant  Campbell  of  the  same  regiment,  m 
one  Mr.  Didcson :  that  lieutenant  OgiWietook 
the  deponent  aside,  and  told  him,  that  he  wai 
troubled  with  gripes,  and  wanted  to  boy  sooj 
laudanum  from  him,  and  at  the  same  tune  m 
him  he  wanted  to  buy  some  arsenic,  in  or«r 
to  destroy  some  dogs  that  spoiled  the  game: 
that  the  deponent  told  him,  that  be  was  u- 
certain  whether  he  could  furnish  bim  witt 
these  things  or  not ; .  but  that  he  should  loot 
when  be  went  home :  that  the  depoowt,  whca 
he  went  home,  found  he  bad  some  of  both,  sod 
put  op  a  small  phial  glass  of  laudannm,  sod 
betwixt  half  an  ounce  and  an  ounce  of  aneiwe, 
both  which  he  delivered  next  day  to  the  w"; 
tenant,  after  the  deponeni  bad  dined  with  bia 
and  lieutenant  Campbell  next  day  in  Smiin  i. 
that  lieutenant  Ogilvie  took  tliedepooeot  into 
another  room,  away  from  lieutenant  C*mp««J| 
when  he  was  to  receive  the  laudanum  im  uJ 
and   there  the   deponent  dekfeR< 


them  m  him :  that  th^  price  of  both  w«  • 
ahillii^i  that  the  araaoic  was  JP"J'f**' 
and  lieutenant  Ogil? in  haviiig  asked  Ik>»  »• 
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prepare  it^  tlie  deponent  ffave  bioi  directions ; 
Depones,  that  he  had  sold  of  the  same  arsenic 
formerlv  to  people  for  poisoning  of  rats,  and 
heard  that  it  had  the  desired  eff^t.  Depones, 
that  he  has  been  accustomed,  vrhen  he  sold 
arsenic,  to  take  receipts  from  low  people  wfro 
bought  it,  but  never  from  gentlemen  ;  and  )u 
the  deponent  knew  lieutenant  Ogilvie,  and  had 
a  good  opinion  of  him,  the  deponent  did  not  ask 
a  receipt  from  him,  although,  when  the  lieu- 
tenant spoke  about  it  first,  the  deponent  said  to 
him.  We  use  to  take  a  receipt  for  arsenic: 
that  the  lieutenant  answered,  See  first  if  you' 
have  it:  addiog  at  the  same  time,  Very  good. 
Depones,  that  he  got  his  arsenic  vfrom  a 
druggist  in  Dundee;  but  how  fbng  ago  he 
cannot  say,  there  being  a  snmll  demand  for 
arsenic  at  any  time.  Causa  >rientt«  patet. 
And  alt  this  is  truth,  as  h6  shall  answer  to  Ood. 
Depones,  that  he  wrapped  it  up  in  the  form  of 
a  pennyworth  of  snuff  under  three  paper  co-' 
vers.  Depones,  that  the  arsenic  which  he 
sold  as  *aboTe  was  white  arsenic.  Depones^ 
that  he  cannot  take  upon  him  to.  say,  fifom 
looking  at  arsenic,  whether  it  he  ursehic  or 
not;  nor  can  h«  say  from  the  taste,  lor  he 
never  tasted  it ;  but  that  be  bought  this  as 
arsenic,!  had  the  name  marked  upon  it  upon 
the  package,  and  heard  from  those  he  sold  it  to 
that  it  had  killed  rats,  as  above-mentioned* 
Depones,  upon  a  further  interrogatory,  that  he 
beard  of  Mr.  Ogilvie  of  Eastmitn's  death  after 
the  time  that  he  sold  the  arsenic  to  the  lieu- 
tenant. Causa  scientia  patet  Aod  this  is  also 
truth,  as  he  shall  answer  to  God, 
(Signed) 
Alex.  Bosweuu.       Ja.  Carbusoie. 

Lieutenant  (reorge  Camphellf  of  the  late 
eighty-ninth  regiment,  unmarried,  aged  about 
twenty-two,  being  solemnly  sworn,  purged  of 
malice,  partial  counsel,  and  interrogate,  de- 
pones. That  he  has  known  lieutenant  Ogilvie 
the  pannel  these  five  years  past :  that  in  the 
beginning  of  June  last,  as  he  thinks,  the  pannel 
called  for  the  deponent  at  Phinharen,  and  de« 
sired  him  to  go  along  with  him  to  Brechin, 
because  he  wanted  to  see  his  old  landlord  Wil- 
liam Finlay,  vintner  there :  that  they  accord- 
ingly went  to  Brechin,  and  put  up  at  Colin 
Smith's,  vintner,  and  the  pannel  called  for 
James  Carnegie,  surgeon  there,  but  bad  no 
conversation  at  that  time  apart  from  the  depo- 
nent ;  the  pannel  invited  Mr.  Carnegie  to  din- 
Ber,  after  be  and  the  deponent  should  return 
from  the  fishing,  which  they  were  going  to  next 
day.  And  accordingly  he  came  to  dinner,  and 
the  pannel  and  Mr.  Carnegie  went  out  after 
dinner  to  another  room,  andjiad  some  private 
conversation  for  some  few  minutes,  and  then 
returned  back  to  the  deponent;  and  the  depo* 
heot  and  the  pannel  went  to  Phinhaven  that 
Bight,  it  being  Friday's  night,  and  be  staid 
with  the  deponent  Saturday  and  Sunday  nights, 
and  left  him  on  Monday ;  and  on  the  Saturday 
after  the  deponent  beard  of  Mr.  Ogilvie  of 
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EastnNIn^  d\eath.    Ca\ifa  scientU  pafet. 
thift  is  truth,  as  he  shall  answer  to  Ood. 
JaMcs  Ferouson.    '     (Signed) 

Geo.  CABtniBix. 

Patrick  DicksQjUt  merchant  in  Brechin,  marr 
ried,  aged  sixty  and  upwards,  beinpr  solemnlr 
sworn,  purged  of  malice  and  partial  counsciy 
examined,  and  interrogate,  depones,  That  whea 
the  pannel  Mr.  Ogilvie  was  in  prison  at  Forfar^ 
the  deponent  went  to  visit  him  ;  and  he  desired 
the  deponent  to  go  to  James  Carnegie,  surgeon 
in  3rechio»  and  >alk  to  him,  that  he  might  not 
be  imposed  oq  by  any  body ;  and  the  deponent 
accordingly  went  and  oonversed  with  Mr* 
Carnegie,  who  informed  him  that  be  had  sold 
the  pannel  some  laudanum  and  some  ajrsenii^ 
for  both  which  he  received  a  shilling ;  and  the 
deponent  returned  to.Forfar,  and  communicated 
to  the  pannel  what  Mr*  Carnegie  had  said; 
upon  ¥imeh  the  pannel  seened  to  be  under  tomn 
concern,  and  seemed  desirous  to  speak  with 
Mr«  Carnegie,  without  either  confessii^  or  de* 
nying  to  the  deponent  that  he  had  bought  thn 
arsenic,  for  he  bad  only  acknowledged  buying 
the  laudanum  on  the  Saturday  before,  when  the 
deponent  bad  been  with  him  in  prison;  and 
the  deponent  told  him,  that  he  had  some  busi- 
ness on  hand  which  hindered  him  to  send  Mr. 
Carnegie  to  him  ;  and  the  pannel  desired  the 
d^penent  to  tell  the  sheriff  that  he  wanted  to 
see  him,  to  amend  something  in  bis  declaration 
with  regard  to  the  laudanum  which  the  pannel 
received  from  Mr.  Carnegie.  Causa  scientim 
paiet.  And  all  this  is  truth,  as  be  shall  answer 
to  God.  (Signed) 

And.  PaiNOLE.  Pat.  Dickson. 

Peter  Meikf  surgeon  in  Alyth,  nnmarried, 
aged'  about  twenty-seven,  Min^  solemnly 
si^om,  purged  of  malice  and  partial  counsel, 
examined,  and  interrogate,  depones.  That  upon 
the  day  that  Mr.  Ogilvie  of  Eastmiln  died,  the 
deponent  was  sent  for  as  a  sui^eon  to  him : 
that  he  was  dead  before  he  came,  as  the  depo* 
nent  was  informed,  about  two  hours:  that  im- 
mediately upon  the  deponent's  arrival,  he  was 
carried  up  by  a  servant  to  Mra.  Ogilvie  the 
pannel's  room,  wBere  she  was  sitting,  and  she 
appeared  to  be  in  great  grief  and  concern  for 
her  husband's  death,  and  desired  the  deponent, 
thdt  whatever  he  might  thinfc  be  discovered  to 
be  the  cause  of  her  husband's  death,  that  he 
would  conceal  it  from  the  worid.  And  depones, 
there  was  nobody  else  present  with  the  depo* 
nent  and  the  pannel  at  that  time :  that,  opon 
going  to  the  room  where  the  corpse  lay,  and 
afterwards  going  ont  of  the  bouse,  be  met  with 
Mr.  Ogilvie  the  pannel,  who  went  up  With  him 
to  the  room  where  the  corpse  lay,  and  appeared 
to  he  in  great  grief  and  concern  for  bis  Inrotber : 
that  five  or  six  days  after,  he  was  called  upon 
to  inspect  the  body  of  Eastmiln;  and,  npon  in- 
specting it,  he  observed  the  nails  and  a  part  0f 
the  breast  discoloured,  and  bis  toogne  swelled 
beyond  its  natural  size,  and  cleaving  to  the 
roof  of  his  mouth,  and  no  part  of  bis  tongim 
was  beyond  his  W^^  though  it  did  oune  ont 
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beyond  his  teeth  :  that  he  hM  obeerfed  the 
ey  mptoms  of  the  nails  and  the  breast  to  oooor 
after  a  natural  death,  but  ne? er  that  of  the 
tongue  at  the  same  time,  though  he  has'  ob- 
eer? ed  the  tongue  swelled  without  the  other 
■jmpComs,  And  being  interrogate,  Whether 
he  understood  theee  aymptoms  to  he  the  ellect 
of  poison  f  depones,  that  he  is  not  so  much 
acquainted  with  the  effects  of  poison  aa  to  have 
formed  a  judgment  whether  that  was  the  cause 
in  this  case;  but  he  was  led  to  make  that  eon- 
jecture  from  the  notice  gtren  him  by  Andrew 
Stewart,  who  had  fold  htm  that  tne  defunct 
was  thought  to  be  poisoned,  and  from  the  cau- 
tion gtf  en  him  by  Mrs.  Ogilf  ie  the  pannd,  to 
conceal  any  thing  that  might  discofer  the  man- 
ner of  her  husband's  death.  Depones,  that 
Alexander  OgiWie,  the  defunct's  youngest 
broths,  told  the  deponent,  that  he  was  sent  for 
to  open  his  brother's  body  ;  and  Gilbert  Ram- 
•ay,  surgeon  in  Coopar,  being  also  there,  the 
deponent  and  be  agreed  to  open  the  body ;  but 
Alexander  would  not  agree  to  it,  unless  doctor 
Ogikie  at  Forfar  was  £ere ;  and  as  the  depo- 
nent and  Mr.  Ramsay  could  not  stay  till  he 
came,  it  was  laid  aside.  0epones,  that  neither 
of  the  pannels  made  any  o^eclion  to  it;  and 
that  Alexander  desired  tnem  to  take  a  snper- 
ficial  view  of  the  body;  which  thejr  did,  and 
disooTered  the  symptoins  aforesaid.  Causa 
9dentie  patet.  And  all  this  is  truth,  as  he 
•hall  answer  to  God.  (Signed) 
Am>.  Primolb.   •  Pvfbb  Mbik. 

Gilbert  Ramsay^  surgeon  in  Gonpar  of  An- 

Ks,  married,  aged  about  38  yealrs,  bemg  so- 
anly  sworn,  purged  of  malice  and  partial 
ooun^el,  and  interrogate,  depones.  That  he  was 
sent  for  to  Eastmiln  about  fire  or  six  days  after 
the  laird's  death,  and  was  desired  by  Alexander 
Ogilvie,  hb  youngest  brother,  to  inspect  his 
bMly  alonq^  with  the  preceding  witness ;  and, 
upon  loolottf  at  it,  they  observed  the  naila  and 
part  of  the  breast  discoloured,  and  his  tongue 
■welled:  that  he  has  observed  the  first  two 
symptoms  to  happen  in  a  natural  death,  in  con- 
sequence of  putrefaction;  but  has  not  observed 
the  last  symptom:  that  these  symptoms  are 
owbg  to  something  very  acrid,  and  made  the 
deponent  suspect  that  he  died  of  poison :  that 
his  lips  were  very  little  swelled,  hut  more  die- 
ootoured  than  by  a  natural  death :  that  the  de- 
ponent had  heard  sutpicions  of  poison  before 
be  came  there.  And  being  intenroffate  for  the 
paanehi,depoiies,tbat  he  had  observed  the  tongue 
•welled  even  in  a  natural  death,  but  not  to  &at 
degree  it  was  in  this  case.  And  depones,  that  if 
he  saw  a  dead  body  with  these  symptoms, 
though  he  had  ffot  no  notice  of  any  suspicion  of 
poison,  he  would  suspect  it  from  these  appear- 
ances. And  being  interrogate,  Whether  all 
these  symptoms  might  not  happen  in  a  bilious 
colick  P  depones,  that  the  great  swelling  in  the 
tongue,  and  discolouring  in  the  lips,  would  not 
happen.  And  being  Interrogate  for  the  pan- 
nels, Whether  all  the  usual  symptoms  of  poi- 
son happened  in  thk  case  ?  deponesi  that  he 


cannot  answer  that  question  trith  any  eertaioty, 
never  having  seen  the  boily  of  any  other  peraoa 
who  die^  ef  poison.  And  being  further  inter- 
rogate, depones^  that  the  usual  symptoms  that 
occur  in  poison  by  arsenic,  are  vomiting,  and 
evacuating  downwards,  and  a  great  swelling  ta 
the  tongue,  and  the  blackness  in  the  breast. 
And  bemg  further  interrogate,  depones,  that 
there  was  no  appearance  of  ulcers,  in  this  case, 
either  in  the  tongue  or  the  lipe.  Oeponci, 
that  the  deponent  proposed  to  open  the  body ; 
but  he  was  opposed  by  Alexander  Ogilvie,  on 
account  that  doctor  Ogilvie  from  Forfar  was 
not  there ;  but,  as  far  as  the  deponent  knows, 
it  was  not  opposed  by  either  of  the  pannels. 
And  further  depones,  that  he  believes  every 
thing  in  the  body  would,  afler  beiiig  ao  long 
dead,  be  in  a  state  of  putrefaction  ;  so  that  he 
doubts  if  the  poison  wouM  have  been  certainly 
discovered,  though  the  body  had  been  openel 
Cotiia  fctealue  paiet.  And  this  b  truth,  as  hs 
shall  answer  to  God.    (Signed) 

Jambs  FsBaosoN.       Gobbbt  Ramsat. 


Doctor  John  Ogilvie^  |ihystcian  in  Forftr, 
aged  48  years,  manied,  bemg  solemnly  awom, 
purged  of  malice  and  partial  counaef,  and  is- 
terrogate,  deponea.  That  he  heard,  that  the  hte 
Kastmiln  died  upon  the  6th  of  June  laat ;  and 
that  a  few  daya  after  that,  the  deponent  was 
desired  by  the  aherifT-substitute  of  Forftrshire, 
toffotoBastnuhitoinspect  thecorfiae  of  the 
defunct:  that  the  deponent  forthwith  obey- 
ed their  order,  and  arrived  at  Eaatmiln  upon 
the  ISth  of  June  'last,  about  noon :  that  upon 
his  arrival,  Alexander  Ogilvie,  the  deftmetli 
brother,  desired  the  deponent  to  go  and  inspect 
the  corpse,  which  were  then  lying  in  an  out- 
house :  that  he  found  the  corpoe  in  its  grave- 
chitfaes,  and  in  a  ooflin  ;  and  harmg  injected 
the  body  he  observed,  that  the  fime,  the  arms,aod 
several  other  parti  of  the  body,  were  black  aad 
livid,  and  that  the  nails  were  remarkably  bUck ; 
and  as  to  the  tongue,  it  was  kicked  fast  by  the 
jawa,  80  that  he  could  only  obeerve  a  saanll  part 
of  it,  which  projected  beyond  the  teeth,  which 
part  being  the  tip  of  the  tongue,  he  ohaenred  to 
be  white  and  rough,  and  of  a  very  nnusnal  ap- 
pearance :  that  Uie  breast  was  white,  and  the 
lips  pretty  much  of  a  natural  cokmr :  that  from 
the  appearancea  above  described,  be  eoold  draw 
no  condosion  as  to  the  cause  of  the  defunct's 
death;  as  almoat  all  these  appearances  might 
have  arisen  from  the  putrid  stete  the  body  was 
then  in ;  and  that  the  only  thing  that  appeared 
extraordinary  to  him,  waa  the  appcaraoce  of 
the  tongue  above  described :  that  the  deponent 
had  some  inclination  to  have  opened  the  body, 
and  if  the  two  surgeons,  who  he  heard  bad  left 
.Eastmiln  that  morning,  had  been  there,  he  be- 
lieves he  might  have  done  so ;  hut  as  they 
were  gone,  and  as  the  deponent,  in  bis  own  opi- 
nion, thought  the  body  too  much  putrefied,  to  bs 
opened  with  safety  to  the  operator  ;  and  as  he 
was  likewise  of  opinion,  that  in  such  a  state  of 
putrefaction,  no  certain  signs  could  hare  bcfo 
discovered  of  the  cause  of  the  death  by  opesiog 
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the  bodj,  tbe  deponeot  declio^  to  d<k  it* 
Depones,  that  tbe  appearance  of  the  toogrue 
jbefore  described,  was  not  soch  as  happens  in 
csDinmoQ  deaths,  bat  sucb  as  occurs  from  con* 
Tuitions,  or  otber  strong  causes.  Depoaes, 
that  lieutenant  OgiWie,  the  pannel,  neither  de« 
sired  uor  forbid  the  deponent  to  inspect  tbe 
corp^;  but  he  was  present  with  the  deponent 
when  he  inspected  it  as  aforesaid.  Cauta 
Mcientue  patet.  And  this  is  the  truth,  as  he 
ihall answer  to  God.    (Signed) 

And.  Prinqlb.  John  Ogilyib. 

Robert  Smith,  surgeon  in  Edinburgh,  aj^ed 
50  years  and  upwards,  a  widower,  who  being 
•olemnly  sworn,  purged  of  *  malice  and  partial 
counsel,  and  examined,  depones,  That  be  had 
ODoe  occasion  to  attend  a  patient,  being  a  wo- 
inan,  near  Ormiston,  whohad  got  arsenic  and 
died  of  it,  as  the  deponent  verily  believes:  that 
the  deponent  went  and  saw  the  woman  about 
two  hoars  after  she  had  taken  the  arsenic  in 
some  pottage,  as  she  told  him  :  that  the  depo- 
nent, when  he  came,  found  her  seized  witb  a 
violent  vomiting  and  a  purging:  that  she  com- 
phuncd  of  a  burning  heat  in  her  stomach  and 
bowels,  and  had  a  great  thirst,  and  drank  fre- 
quently of  milk  and  water:  that  tbe  deponent, 
after  staying  some  time  witb  her,  went  away, 
and  aftor  a  few  hours,  returned  to  her  again, 
when  he  was  informed,  the  before- mentioned 
symptoms  bad  continued  upon  her,  that  is  to 
say,  tbe  vomiting,  purging,  pain,  and  drought: 
that  she  soon  thereafter  died,  having  lived,  as 
the  deponent  thinks,  about  nine  hours  after  she 
took  tbe  arsenic.  Depones,  that  the  deponent 
next  day  inspected  the  dead  body  of  tbe  fore- 
said woman,  and  could  discover  nothing  exter- 
nally upon  the  body  different  from  the  appear- 
ances alter  a  natural  death ;  but  that,  upon 
opening  tbe  body,  he  discovered  the  stomach 
and  guts  to  be  red  and  inflamed,  and  tbe  sto- 
mach appeared  to  be  gangrened,  and  in  parts 
of  tbe  stomach  he  discovered  some  arsenic. 
Depones,  that  at  the  time  tbe  woman  had  re- 
ceived the  arsenic,  as  above  deponed,  a  child 
had  likewise  taken  a  spoonful  or  two  of  the 
pottage,  which  occasioned  the  child  to  vomit, 
smd  thereby  throw  up  the  arsenic,  as  he  be- 
lieves, so  that  the  child  recovered.  Being  in- 
terrogate for  the  paonels,  depones,  that  a  per- 
son may  be  seized  witb  a  vomiting,  internal 
pain  and  drought,  without  having  received 
arsenic ;  as  these  symptoms  may  occur  in  a 
bilious  colic  and  otber  cases.  Causa  teienti^ 
patet.  And  this  is  the  tmth,  as  he  shall  an- 
swer to  God.      (Signed) 

And.  Pringle.  RoiAsrt  Smith. 

George  Ctfispfolf,  sberijpf- substitute  of  For- 
far, aged  seventy  and  upwards,  tolutut,  who 
being  solemnly  sworn,  purged  of  malice  and 


*  See  Mr.  Burnett's  observations  on  this 
case,  in  his  Treatise  on  various  branches  of  tbe 
Criminal  Law  of  Scotland,  chap.  23,  n.  545, 
and  see  a  note  to  tbe  Case  of  Mary  Biandy, 
an^^,  vol.  18,  p.  1118. 
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partial  coansel,  and  examined,  deponesi  That 
upon  looking  at  tbe  two  declarations  now  ex- 
hibited to  him,  emitted  before  him  by  (Irs. 
Oj^ilvie  the  pannel,  and  otber  two  .by  P%tij«k 
Ogilvie  pannel,  that  all  these  were  emitted 
freely  before  hinn,  and  faitbftilly  taken  down 
from  their  own  mouths,  and  subscribed  by  them 
before  tbe  deponent.  And  also,  that  the  depo* 
nent's  name  adjecied  thereto,  is  his  subscrip-^ 
tion.  *  Depones,  that  he,  as  sheriff-substitute 
of  the  county  of  FoHar,  went  to  Eastmiln 
npon  the  first  of  Jnly  Ust,  in  order  to  search 
for  papers  or  letters  belonging  to  any  of  tha 
pannels :  he  the  deponent  did  find  ip  a  trunk, 
or  drawer,  he  cannot  say  which,  tbe  letter  now 
exhibited  to  him,  marked  by  his  hand,  aod  that 
of  John  ITre  bis  clerk,  on  the  day  aforesaid. 
And  another  letter  being  exhibited  to  him,  with- 
out date  or  subscription  by  tbe  writer  thereof, 
and  with  a  docquet  on  the  back,  signed 
Geoiige  Spalding,  and  another  docquet  betpw, 
signed  Anne  Clark  and  Alexander  Bos  well,  de- 
pones, that  lo  tbe  best  of  bis  imemory,  be 
thinks  he  received  tbe  said  letter  inclosed  in 
one  wrote  by  Alexander  Oj^ilvic)  the  pannePs 
brother,  addressed  to  the  deponent.  And  a 
third  letter  being  exhibit  to  him,  signed  Ketty 
Nairn,  with  a  docquet  on  tlie  backi  signed 
Anne  Clark,  Alexander  Bosweli,  depones,  that 
he  found  the  said  letter  in  one  of  the  reposi- 
tories at  £astmitn,  when  he  made  the  search 
above-mentioned.  Causa  scientia  patet.  And 
this  is  truth,  as  he  shall  answer  to^Uod. 
(Signed) 
GiLB.  Eluot.  ueo.  Campbell. 

Mn  Ure,  sheriff-clerk  of  Forftiv,  aged  forty 
years,  married,  being  solemnly  sworn,  pui|^<Nl 
of  malice  and  partial  counsel,  and  interrogate, 
depones,  That  the  four  declarations  now  exhi- 
bited to  him,  two  by  Mrs.  Ogilvie  |ianoel,  and 
two  by  Patrick  Ogilvie  pannel,  were  all  freely 
emitted  before  the  preceding  witn^,  and  in 

eresence  of  the  deponent,  and  aU  signed  by 
im  the  deponent,  by  the  sberiff-substituta 
George  Campbell,  and  the  pannels.  Causa  seien" 
tim  patet.  And  this  is  the  troth,  as  be  shall 
answer  to  God.  (Signed) 

GiLB.  Elliot.  John  Urb. 

The  three  Letters  and  four  Declarations  be* 
fore  deponed  to  were  read  to  the  Court  and 
Jury,  and  of  which  the  tenor  follows : 

First  Letter. 

"  D'  Captain 

'<  I  was  sorrie  I  missed  you  this  day,  I  sat 
at  tbe  water- side  a  lung  time  this  forenoon  ;  I 
thought  you  would  have  corned  up  here ;  if 
you.  had  as  much  mind  of  me  as  1  have  of  you, 
you  would  have  corned  up,  tho'  you  had  but 
atayd  out-by  as  there  was  no  use  for  that, 
there  is  more  rooms  in  the  house  then  one. 
God  knows  the  heart  that  I  have  this  day  and 
instead  of  being  better  its  worse,  and  not  in  my 
power  to  help  it  You  are  not  roiodiog  the 
thing  that  I  said  to  you,  or  you  went  out  here 
and  what  I  wrote  for*    Meat  1  have  not  tasted 
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iince  yefterdsv  diooer,  'oor  wont  or  yoa  con 
bare,  Cbo*  I  thonld  neiper  eat  any  it  lyes  at 
your  door.  Your  brother  would  give  any  tfaiog 
you  would  Ame,  for  God's  take  oome<" 

Second  Letter. 
"Drgr 
*'  I  receired  yoora  just  now*;  I  am  very 
glead  to  bear  that  you  went  safe  home,  no 
Mug  could  gire  me  greater  pleasure  then  to 
here  of  you  being  weH;  Mrs.  Spsden  was 
aafley  deUrert  of  a  daughter  last  nigbt,  and  is 
in  a  ?ery  good  way ;  Mr.  Spaden  thought  it 
needless  to  write  you  as  f  have  wrote  ypu:  as 
for  that  you  write  me  about  any  body  clat- 
tnng  any  noncens  you  need  not  be  aq;a]d  of  that 
•bout  any  thing,  fori  am  detrmind  not  to  mind 
nny  thing;  we  shall  send  to  you  when  Willie 
ana  Cbairele  comes  op,  but  in  the  mean  time  I 
think  you  may  send  one  Sunday  to  see  and  to 
let  us  here  how  you  are ;  the  pain  will  not 
vrite  for  meS  I  hare  no  more  time  to  write, 
Init  my  best  resp^ts  to  your  motlfer  is  all  from, 
— D^  S^  yours  while,  Kirry  Nairn." 

**  Glenkurie  Weensday, 

Third  Letter. 
"  D'  S^ 

*' I  recred  yours,  and  as  '  tou  propose 
coming  this  day  eight  days,  Mr.  Spalding 
thinks' it  proper  that  hi  runs  an  express  to 
Edinburgh  to  my  uncle;  which  I  think  tery 
riffht,  and  till  you  heare  the  consequance  there- 
of, I  think  you  better  not  trust  any  writer, 
which  you  shall  hear  the  moment  the  express 
comes  back  ;  as  I  see  you  mean  nothing  but 
what  is  genteel,  you  may  expect  nothing  else 
nt  my  hand,  and  tell  wee  see  yon  heare  is  all 
with  comp^  to  you  and  feamily — Jy  ^  your 
most  humble  serr  Ketty  Naibn." 

*«  Qlenkilry,  Jan.  4,  1765." 

Addressed  on  the  back,  «<  To  Thomas  Ogilry, 
esq.  of  Eastmiln." 

First  Declaration  bt  Katharinb  Nairn. 
Forfar,  14  June,  1765.  In  presence  of 
George  Campbell,  esq.  sheriff-substitute,  Com* 
pear^  Katharine  Nairn,  lawful  daughter  of 
the  deceased  sir  Thomas  Nairn  of  Dunsinoan, 
baronet,  and  relict  of  the  deceased  Thomas  Ogil- 
▼ie  of  Eastmiln,  who  being  examined,  declares, 
That  lieutenant  Patrick  Ogilrie  was  at  East- 
miln when  she  was  married  to  his  brother,  and 
continued  there  as  his  proper  residence  till 
within  these  three  or  four  weeks,  when  he  left 
nme,  as  his  brother  and  he  did  not  agree. 
That  the  eTcning  Patrick  Ogilrie  left  Eastmiln, 
the  declarant  wrote  him  a  letter,  which  she  sent 
by  Elizabeth  Sturrock,  one  of  the  maid-ser- 
Tants,  to  Little  Forther,as  she  was  going  there, 
•t  lea«t  about  a  gun-shot  from  Little  Fortherfor 
iome  whisky  from  one  Robert  Eassoo.  Declares, 
that  she  did  not  write  any  letter  to  said  Pitijck 
Ogilrte  when  at  Glenkilrie,  nor  to  be  sent  him 
to  one  John  Spalding's,  nor  to  Glenkilrie.  De- 
clares, that  on  Tuesday  before  her  husband's 
deatb  she  was  lending  said  Elizabeth  Sturrock 


to  Alyth  with  some  yam,  when  ibc  wrote  i 
letter  by  her  to  deliver  to  said  Patrick  Ogihrie 
relatif  e  to  some  of  bis  shirti  she  bad  ben 
mending  to  him,  and  the  letter  was  directed  to 
the  care  of  Andrew  Stewart,  and  tbat  alw  got 
no  letom  by  Blixabeth  Storroek;  bat  that 
next  day  she  got  a  return  to  her  letter  by  mid 
Andrew  Stewart,  n  merchant  in  Alyth,  wbe 
was  coming  to  Eastmihi  howef  er,  and  tbaft  it 
was  the  afternoon  of  the  day  before  her  bns* 
band  died.  Tbat  Andrew  Stewart,  beside  A* 
letter,  brought  her  two  doses  of  salts,  and  a 
small  phial  glass  with  a  little  laudanum ;  and 
that  the  letter  was  but  a  quarter  of  a  sheet  of 
paper,  containing  jnostly  directions  about  the 
salts,  and  how  much  of  the  laudanum  to  take  ; 
but  whether  the  letter  was  opened  or  sealed 
she  does  not  remember.  That  before  Patrick 
Ogilvie  left  his  brother's  house,  she  asked  him, 
any  time  be  was  at  Alyth,  to  boy  for  her  and 
send  to  Eastmiln  two  doses  of  salts  and  a  little 
laudanum,  as  she  slept  very  ill:  that  when 
Andrew  Stewart  delivered  the  letter,  ahe  read 
same,  being  only  a  direction  as  above,  and  after 
laid  the  salts  and  laudanum  into  a  drawer,  till 
she  should  use  same ;  and  that  she  took  one 
of  the  doses  of  salts  on  the  Friday  after  her 
husband's  death,  and  the  other  on  the  Salorday  ; 
and  on  the  Sunday  and  the  Monday  nights 
she  took  laudanum  each  night,  and  as  she  did 
not  use  the  whole  laudanum,  she  delivered  back 
the  glass,  and  the  remainder  of  laudanum,  to 
the  said  Patrick  Ogilvie  on  his  return  to  Batt- 
miln,  after  his  brother's  death.  That  on  Thurs- 
day morning  the  sixth  of  June,  her  husband 
being  distressed  the  niffht  before,  and  many 
days  preceding;  and  tnat  morning  he  com- 
plained of  a  shortness  of  breath,  and  that 
through  the  night  he  had  been  distressed  with 
it;  she  therefore  gave  him  his  tea  in  his  bed; 
and  that  when  the  rest  of  the  family  were  at 
their  tea,  she  filled  up  a  bowlful  for  her  bus* 
band,  which,  with  a  bit  of  hard  bisket  from 
Dundee,  she  carried  straight  from  the  low 
room,  where  they  were  at  breakfast,  up  stairs 
to  her  husband's  room,  and  gave  him;  and 
that  she  Uxdc  the  bisket  out  of  a  basket  stand* 
ing  on  a  by-table  in  the  room,  aside  the  family 
then  sitting  at  breakfast ;  but  that  she  did  not 
go  into  an  V  closet  with  the  tea,  before  giving  ii 
to  her  husband :  that  she  never  heard  from  her 
husband,  nor  any  person  else,  that  he  blamed 
the  tea  for  his  illness.  Declares,  that  Eliza- 
beth Sturrock  got  so  much  of  the  tea  Mr. 
Ogilvie  left,  as  he  did  not  drink  it  out,  and  also 
got  another  bowl  of  tea  after,  both  which  she 
gave  her  out  of  l^er  own  hands.  And  this  sbc 
declares  to  be  truth.  Ketft  Ogilvie, 

Geo.  Campbell.       Jobm  Ure,  Clk. 

Second  Declaration  bt  fimABmB  Nairii. 
Forfar^  15  June,  1765.  In  presence  of  the 
said  George  Campbell,  esq.  sheriff-snbatitote. 
Compeared  the  said  Katharine  Nmm^  aliatf 
Ogilvie,  who  being  re-examined,  declares, 
that  before  the  fieotenant  left  Eastmihi,  she 
heard  kin  say  that  ho  M  btib  nlll  mi 
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kddwiitfli  lira  diiBit  tfatt  be  brought  fron  the 
Ead-Iniiles,  ami  that  ahe  Mid  she  would  bo 
obliged  to  him  for  a  ItUle  of  Ihoaalts  aad  lauda« 
BiUD,  asahe  bad  mach  o^  thereof* 

Kettt  Ogiltie. 
Gto.  CAHrosu..  John  UBE^.Clk. 

FnuT  Dbclaration  by  Patrick  OoaviE. 
"EvrfaT^  14  June,  1765.  By  George  CaiDp- 
bell,  es^.  ihenff-subflftitiite  of  Farfarahbv, 
Comfieared.liouteBaot  Pa4rtcfc  Ogi/vie,  of  the 
eightj-DiDtb  regimeot  of  foot,  who  beiii^  exa- 
maaed,  4fieclare8y  Thiat  so  far  as  he  remembers, 
,  lie  came  to  this  comitrir  from  abroad  in  Jaooarj 
'  last,  and  that  his  principal  resideoce  was  at  the 
Eastmdn  of  GloDjUa,  his  brother  Thomas 
Ogilvie's  house,  and  that  be  left  that  placS' 
about  tfaifee  weeks  ago.  That  the  reason  be 
left  it,  was  on  aoeouat  of  aome  drvness  betwixt 
lus  brother  aad  him,  occasioned  by  some  sur- 
mises or  reports  in  the  country ;  but  though 
these  had  not  happened,  he  was  determined 
not  to  stay  longer  about  his  brother's.  That 
oinoe  leafing  same  he  hate  had  no  fixed  resi- 
denee,  but  has  been  going  about  seeing  his 
friends  and  old  acquaintances.  Declares,  that 
evening  he  left  his  brother's  bouse,  he  went  to 
Mr.  Sbaw'a  house  at  Little  Forther,  and  when 
walking  hnt  the  water-side  there  with  Georgia 
8haw,  Eliaabetfa  Sturrook,  a^  serTsnt  of  his 
brother  Thomas  GgiUie^s,  bkxmgbt  him  a  letter 
Jirom  Mm.  Ogilrie  his  brother's  Udy,  the  con- 
tents of  which  were  desiring  him  la  return  to 
liis  brother's  house;  and  that  hei  sent  a  Tecbal 
■Message,  he  was  not  to  return  at  that  time,  a^ 
he  then  intended  going  the  bngth  of  baron 
Reid's  on  a  risit.  Declares,  that  the  next 
day,  when  at  Little  Forther,  he  Deceived  an- 
other letter  from  his  brother  by  James  Mittam, 
the  contents  of  which  were  to  the  same  purpoae 
as  Mrs.  Ogilvie's  which  James  Millam  knew. 
That  some  days  after,  when  at  Glenkilrie,  he 
TCceiaed  another  letter  from,  said  Mrs.  Ogilvie ; 
tnit  who  was  the  bearer  of  it  be  does  not  re- 
member, nor  does  he  remember  if  he  wrote 
any  answer  to  that  letter.  Dedares,  that  he 
was  in  Alyth  the  Tuesday  before  his  brother'e 
death/  when  he  received  a  third  letter  from 
Mis.  Ogilvie  bv  the  aforesaid  Elizabeth  Stor- 
vocfc,  biU  to  which  he  returned  no  answer  in 
writing.  Tbat  the  said  evening  of  Tuesday, 
be  gave  to  Andrew  Stewart,  merchant  m 
Alyth,  his  brother-in-law,  a  small  open  note,  by 
way  of  wrapper  or  direction  round  a  small 

£hial  glass  in  which  were  some  drops  of 
indanum,  and  in  the  wrap{)er  two  doses  of 
salts  folded  close  by  the  glass;  and  that  tlie 
write  in  the  note  or  wrapper  property  contained 
directions  for  Mrs.  Ogilvie  how  to  use  the 
laudanum,  and,  so  far  as  he  remembers,  was 
to  take  fourteen  or  fifteen  drops  at  a  time. 
That  all  this  he  told  to  Andrew  Stewart,  and 
that  it  #as  for  Mrs.  Ogilvie's  own  proper  use, 
and' to  deliver  it  to  nobody  else;  but  did  not 
desire  him  to  do  it  privately,  or  to  let  nobody 
ape. him  deliver  it,  only  desired  him  to  be  sore 
to  deliver  it  to  herself.     Neither  did  he  deliver 


a  aeal^  letter  to  Andrew  Stewart  at  the  tima 
for  Mrs.  Ogilvie.  That  the  said  laudanum  and 
salts  he  brought  from  the  fiast-Jndles  with 
him,  as  a  remainder  of  what  he  uaed  when  hia 
health  waabad  there,  anil  on  his  passage  homoi 
having  done  the  same  by  his  suigeon's  dtreo* 
tions  both  at  Und  and  sea.  And  this  he  da« 
Clares  to  be  truth.  Pat.  Ooilvib. 

Gbo.  Campbell.       Patbick  Obb,  Clfc. 
John  Ueb,  Witneas, 

Second  Declabahon  Br  Patbick  Ogolvib. 

Foffar^  15th  June,  1765.  By  George 
Campbell,  esq.  sheriff'- substitute.  /Compeared 
the  said  lieutenant  Patrick  Ogilvie^  who,  being 
re-examined,  declares,  That  it  consists  with  hit 
knowledge,  that  of  the  laudanum  he  sent  aa 
mentioned  in  hi^last  declaration,  there  was  not 
above  thirty  drops  or  gutts  of  it  used,  so  far  as 
be  can  recollect,  from  the  quantity  he  sent, 
and  what  remained  in  tbe  phial  glass  the  da^ 
after  his  brother's  death.  That  the  declarant 
came  to  Eastmiln,  when  Mrs.  Ogilvie  returned 
him  the  glass,  and  the  remainder  of  laudanunt. 
therein,  and  which  he  instantly  produces,  ai^ 
is  immediately  sealed  up  with  the  declarant'a 
own  seal,  and  lodged  in  the  aheriff'clerk'a 
office.  And  that  when  the  declarant  delivered 
the  glass  to  Andrew  Stewart,  heshook  the  sama 
to  him,  and  shewed  him  betwixt  him  and  the 
light  the  quantity  of  laudanum  therein,  whoy 
upon  looking  at  tbe  saone  just  now,  must  be 
sensible  tbat  there  is  no  more  out  thereof  thaa 
about  the  quantitjr  of  thirty  gutts  as  above  t 
and  that  Mrs.  Ogilvie  told  him  she  had  used 
about  that  quantity,  and  also  made  use  of  the 
salts.  Declares,  that  within  these  two  weeks 
he  was  at  the  town  of  Brechin,  and  in  com- 
pany with  James  Carnegie,  surjg^eon  of  that 
place,  but  tbat  be  received  from  hini  no  lauda- 
num or  any  other  medicine  whatever.  That 
when  he  was  at  Eastmilo,  in  the  course  of 
conversation  with  Mrs.  Ogilvie,  he  happened 
to  say  that  be  had  some  salts  and  laudanum, 
that  be  used  when  at  the  East^Indies,  in  hia 
chest  at  Dundee,  which  would  be  very  soon  at 
Alyt^;  when  Mrs.  Ogitvte  desired  to  have 
some  of  both  salts  and  laudanum,  as  it  might 
give  her  rest  when  uneasy,  and  could  not  pro* 
cure  sleep.    And  this  be* declares  to  be  truth. 

PAmcK  Orb,  Clk.  Pat.  Ooilvib. 

John  Ure,  Witness.         Geo.  Campbell* 

Mr.  James  Balfour  of  Pllrig,  sheriflT-snbsti* 
tute  of  the  abire  of  Edinburgh,  aged  fi^y  and 
upwards,  married,  who  being  selemnly  sworn, 
purged  of  malice  and  partial  counsel,  examined, 
and  interrogate,  and  two  declarations  ar  exaitii^ 
natbna  being  now  exliibited  to  the  deponent, 
depones,  That,  at  the  deaire  of  the  lord  advo« 
cate,  the  deponent,  upon  the  '22od  of  June  last^ 
went  to  the  laigb  council  house  of  Edinburgh, 
where  Patrick  Ogilvie  pannel  being  brought 
before  him  for  examination,  depones,  that  the 
declaration  now  exhibited  to  him,  signed  by  tbe 
deponent  and  the  said  Patrick  OgUvie  jpannef, 
is  what  was  emitted  by  the  panuel  berora  the 
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deponeot  at  thtt  tftne:  that,  od  theMoaday 
thereafter,  the  deponcikit,  at  my  lord  advocate's 
deitire,  weotto  tbeTblbooth  of  Edinbai^b,  in 
erder  to  examine  Katbariae  Ogitvte  the  other 
pannel.  The  paper  novr  exhibited  to  hia,  and 
signed  by  him  before  Witlinm  Dnnbar  and 
John  Stewart,  both  writers  in  Ediiibargfh,  wit- 
nesses sabscribing  thereto,  contains  a  fattblbl 
narratiTe  of  what  passed  on  that  occasion. 
Otttm  tekntuB  patei.  And  this  is  troth,  as  he 
shall  answer  to  God.  f Signed)  J  a.  Balfour. 
GiLB.  Elliot, 

William  Dunbar,  writer  in  Edinbuiig^h,  aged 
14,  unmarried,  who  being  solemnly  sworn, 
parked  of  malice,  partial  counsel,  examined, 
and. interrogate,  depones,  That  the  examination 
df  Patrick  Ogilfie  pannel,  mentioned  in^  the 
ifleposition  of  the  preceding  witlless,  was  emitted 
in  the  deponent's  presence,  and  he  saw  tlie  said 
panhel  and  the  sheritf-substitute  subscribe  the 
aanie.  Another  paper  being  exhibited  to  him, 
containing  what  passed  on  the  examination  of 
Mrs/OgiTvie  pannel,  by  Mr.  James  Balfour, 
sberiff-subs^tute  of  the  shhre  of  Edinburgh,  in 
the  ToYbaoth  thereof,  depones.  That  the  said 
paper  contains  a  iaithful  account  of  what  passed 
on  that  occasion ;  and  that  the  deponent  is  a 
signing  witness  to  the  said  James  Balfour's 
subscription  thereto  annexed.  Causa  tdcntia 
jfatet.  And  thia  is  truth,  aa  he  shall  answer  to 
Godl  GiLB.  Elliot.     WnL.  DuMaAR. 

The  two  Papers  before  deponed  to  were  read 
to  the  Court  and  Jury,  and  the  tenor  thereof 
follows: 

JSdikhurgh,  the  2ild  day  ofjune^  1765  years. 

Id.  presence  of  MrT  Jamea  Balfour  of  Pilng, 
sberiff^substitute  of  the  shire  of  Edinburgh, 
^ropeared  Patrick  Ogilyie,  late  of  colonel  Mor- 
ris's regiment ;  and  being  interrogate,  Whether 
lie  aeut  any  aalta  to  Mrs.  Ogilvie  of  Eastmihi, 
iiis  sister,  or  any  medicine,  or  any  thing  wrapt 
up  in  a  paper?  Kefuses  to  answer  tbu  question. 

Being  interrogated.  Whether  he  was  in  use 
io  take  laudanum  and  purging  salts  in  one  and 
the  same  day  for  his  health  F  Anawers,  That 
he  was  not. 

Bein^  interrogated.  Whether  he  had  in  bis 
possession  a  bottle  of  laudanum  during  his  foy- 
^ge  home  from  the  East -Indies?  He  refuses 
tp  answer  this  question. 

Being  interrogated.  How  many  gntts  or 
drops  of  laudaniwn  be  was  in  use  to  take  at  a 
dose  f  He  refuses  to  aoswer  this  question. 

fieiogtnterrogated.  Whether  laadannm  was 
in  saa  to  bind  or  loose  him  while  at  sea  P  He 
refuaes  to  answer  this  question. 

Being  interrogated.  What  was  the  bulk  of 
aaeh  dose  of  salts  he  took?  Refusea  to  answer 
ibis  question. 

Being  interrogate.  Whether  he  sent  a  bottle 

'  to  tho  said  Mrs.  Ogil?ie  by  the  hands  of  Andrew 

Stewart?  and  whether  he  told  Andrew Blewart 

that  there  were  saka  along  with  the  bottle? 

ifteftises  to  answer  this  question. 

Beinginterrogatedi  What  waa  the  oaturs  of 


the  surmises  and  reports,  which  oeessioocd  a 
dryness  betwixt  Mm  and  his  brother  Esslmihif 
Hefefuses  to  answer  this  qoeatkin. 

Being  interrogated,  What  were  the  conteats 
of -any  letters  sent  to  him  by  the  saidMn. 
Ogihie,  after  that  the  decUrant  had  left  his 
brother's  house  this  summer?  and  what  were 
the  contents  of  the  answers  he  made  to  tkeinf 
Refuses  to  answer  this  ouestioo. 

Being  interrogated.  When  be  first  beard  of 
h»  brother's  illness,  and  frons  whom  ?  RefiiMt 
to  answer  this  question. 

Being  interrogated,  Whether  he  bad  aay 
oonrersation  with  hia  mother,  or  any  of  the  k* 
mily,  or  in  the  family,  as  lo4he  nature  of  bii 
brother's  distemper,  or  cauae  of  his  death  ?  Re- 
fuses to  answer  this  question. 

Bemg  interrelated,  Whether  he  slept  ui  the 
house  of  Eastmiln  after  his  brother's  death? 
for  how  many  nights,  in  what  room,  and  wbs 
slept  in  the  room  with  him  ?  Ha  refuses  to  ta* 
swer  any  of  theae  questions. 

Being  Interrogated,  lo  what  room  the  slid 
Mrs.  Ogilrie  slept  during  the  nights  betwicn 
the  deaui  and  burial  of  her  huaband  ?  He  re* 
fuses  to  answer  thia  question. 

Being  interrogated.  Whether  he  did  erer 
aend  for  any  medicines  from  oneDougal,  a 
surgeon  in  Kerriemuir?  or  did  ever  hear  sar 
bodysead  for  any  medieanea  froas  him?  Ha 
refuses  to  answer  thia  queation. 

Being  interrogated.  Whether  he  bss  had 
any  oonreraation  with  any  of  hia  brotiier'ssv- 
ranta  ooncenung  the  ctreumstancca  whkb  bsp* 


pened  on  the  day  of  his  brother's  death  ?  Ha 

declines  answering  this  question. 

'   Being  interrogate.  Whether,  while  bewssia 


Bnes  answering  this  question, 
leing  interrogate.  Whether,  n 
the  nrison  of  Forfiur,  he  sent  any  i 
word  or  writing  to  the  aaid  Mra.  Ogilfie^  He 
refuaea  to  anawer  thia  nuestaon. 

Being  interrogated,  Whether  he  ia  aoqoaiot- 
«d  with  one  Mr.  Carnegie,  a  snrgeon  ia  fire- 
chin  ?  or  whether  he  erer  bought  any  medi- 
cinea  or  poiaon  from  the  said  Mr.  Carnegie? 
He  refoaea  to  answer  this  question. 

Bemg  interrogate.  Whether  be  rccoUeds 
what  time  hia  deoeaaed  brother  waa  married? 
Answers,  He  does  not  recollect  just  now. 

Being  inlerfogated,  Whether  he  tbe  dc* 
clarant  waa  preaent  at  the  marriage?  Answer^ 
That  he  waa. 

Being  mterrogated.  Whether  be  was  aa* 
quainted  with  the  aaid  Mrs.  Ogilrie  before  her 
marriage  with  hia  brother?  Anawers,  That  ha 
waa  not. 

Being  interrogated.  Whether  he  absolateljr 
refuses  to  anawer  the  above  questions,  wbioh  it 
is  said  above  he  refuaea,  or  declinea  to  answer? 
er whether  he  declinea  atpresent  to  answer 
them  ?  He  now  anawera.  That  he  absohitely 
refuses  to  anawer  them  to-night;  but  he  dotf 
not  know,  whether  he  may  hereafter  aaswer 
some  of  them  or  not. 

And  being  interrogated.  Whether  he  iadiaei 
to  give  any  reason  for  this  refusal  ?  Answers, 
That  he  does  not  think  it  neoeaary  lagivaasy 
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Tbiv'Ditefavatimi  and  Aptweni  were  emitted 
io  preteoce  of  WUliain  Dunbar  aod  WUliam 
Campbeiii  writera  in  Editilnirsib. 

Ja«  Baltoub.     Pat.  Ooiltib. 

Edinhurgh^  th€  34M  day  rfjune  1765  ytart. 

Id  presence  of  Mr.  James  Balfour,  of  VWng^ 
adfacate,  sheriff-sabslitateof  this  aberiffdomiof 
Edinbargh,  Compeared  Mrs.  Katharine  Naim^ 
widow  of  tbe  deceased  Tbomaa  Ogilvie  of  Easl- 
nilo ;  and  a  copy  of  two  several  Declarations 
emitted  by  her,  npon  the  14tb  of  June  instant, 
before  George  Campbell,  esq.  aberiff^ubstitote 
of  Foriar,  and  subscribed  of  this  date  by  the 
said  Mr,  Jamea  Balfour,  bebg  read  oTer  to  ber, 
ihe  was  asked.  If  there  waa  any  thing  in  ihe 
•aid  Declarations  which  she  now  desired  to 
correct  or  alter  ?  She  refoMd  to  answer  this  or 
aoy  other  question  put  to  her,  haTing  been  so 
advised  by  her  friends  and  counsel:  and  tbe 
foliowing  questions-were  separately  put  to  her. 
In  what  drawer  and  in  what  room  in  the 
house  did  she  put  the  medicines  and  letter 
wbich  were  delivered  to  her  by  Andrew  Stew* 
art,  the  day  before  her  husband's  death  ? 

Did  she  read  the  letter?  What  were  the  cMh 
tents  ?  Has  she  the  letter?  or  how  has  ahe  di»- 
posedofit? 

By  whose  advice  did  she  older  the  above 
medicines. to  be  sent  to  her? 

What  was  ber  ailment?  Did  she  mention 

such  ailment  to  any  in  the  family  ?  Did  she 

^  mention  her  ailment  to  lieutenant  Og|ilvie?  If 

she  did,  bow  came  she  to  take  bis  advice  aboot 

her  health? 

Did  she  sleep  with  her  hnsband  the  night  be- 
fine  faer  death  ?  When  did  she  first  see  and 
speak  to  him  neit  morning,  tbe  6tb  of  June  ? 
Was  she  in  use  io  give  him  tea  in  bis  bed? 
Did  be  desire  tea  that  rooming  ?  Did  any  body 
see  her  make  the  tea  and  fill  the  bowl  for  her 
busfaaod  ?  Did  she  carry  up  tbe  tea  ftpm  the 
place  where  it  was  made  straight  to  his  room  ? 
I)id  he  refuse  or  shew  any  unwillinf2rn^  to 
take  it  ?  Did  she  give  any  of  the  tea  which  her 
husband  had  drunk  to  any  other  person? 

Did  any  body  propose  sending  for  a  surgeon 
when  ber  husband  was  taken  ill?  Did  she  op- 
pose the  surgeon  being  sent  for  ?  And  what 
was  tbe  reason  for- so  doing  ? 

Where  did  she  sleep  from  tbe  time  of  her 
husband's  death,  till  tbe  time  of  her  commit- 
ment to  the  prison  of  Forfar  ? 

Where,  did  lieutenant  Ogilvie  sleep  during 
that  time? 

How  noany  letters  did  she  write  to  lieutenant 
Dgilvie  from  tlie  time  he  was  dismissed  from 
her  husband's  family  ?  If  she  sent  any  letters, 
mention  bow  many « by  whom  sent,  and  to  what 
places  sent,  and  what  were  the  contents,  and 
what  answers  slw  received.  Does  she  know 
what  is  become  of  these  letters  and  answers  ? 

To  all  and  each  of  which  questions,  pnt 
separately  to  her,  she  refused  to  give  any  an- 
Hwer.  And  further  refuses  to  adhibite  her  sub- 
acriptioD  hereto. 


In  witneas  wkefeeT,  tlm  said  Mr.  James  Bal- 
four, William  Dunbar,  writer  in  £dinboigh» 
and  John  Stewart,  writer  there  and  hereof, 
have  adhibited  their  subscriptions,  time  and# 
place  foresaid.  (^gned) 

Witnesses  Ja.  BAUPomu 

William  Dunbar. 
'John  8t£wabt. 

Jaaiet  M^Kennet  ieMioB*elerk  of  GlenyUa^. 
aged  forty  yeara,  married,  who  heinjr  aolenmlr 
sworn,  purged  of  malice  and  partial  oouaael, 
examined,  and  interrogate,  depeoea.  That  some 
time  afler  the  late  £a8tmiln^i  death,  Ihe  depo« 
in  the  house  of  Eaatmiln,  whera 


Alexander  Ogilvie,  brother  of  the  late  Eaat- 
miln, likewise  was :  that  he  saw  the  said 
Alexander  Ogilvie  have  several  papera  in  hut 
hand,  one  of  wbich,  he  said,  he  waa  to  aend  ta 
Forfar,  aa  it  might  be  evidence  against  Mra^ 
Ogilvie  the  pannel ;  and  that  the  deponent 
looked  at  that  paper,  and  saw  that  it  was  in  th« 
form  of  a  letter  without  a  subscription ;  but  thm 
deponent  didlmt  read  it,  nor  hear  it  read :  aiMJL 
a  letter  libelled  upon,  beginning  D'  Captain, 
and  indorsed  on  the  back  by  the  nannes  of 
George  Spalding  and  George  Campbell,  beings 
now '  exhibited  to  the  deponent,  he  denonea,. 
that  he  cannot  now  say  positively  wheuer  or 
not  that  is  the  letter  shewn  to  bim  by  Alexander 
Ogiltie  as  aforesaid;  hot  thinks  it  is  like  it, 
Cau$a  identuB  patet.  And  this  is  truth*,  as  haf 
shall  anawer  to  God.  (Signed) 

And.  PiuMQLS.  Ja.  M^Kenzis. 

James  Millam,  tacksman  of  the  Eastmiln  of 
Glenylla,  aged  thirty- six  years,  married,  and 
beiuj^f  aolemnly  sworn,  purged  of  malice  and 
partud  counsel,  examined,  and  interrogate^  de« 
pones.  That,  during  the  late  Eaatmiln's  illneps, 
upon  that  day  on  which  he  died,  the  deponent 
was  sometimes  in  the  room  with  him,  particn* 
larly  about  two  o'clock  in  the  afternoon,  whea 
the  deponent  asked  the  late  Eastmiln,  bow  ha 
was  ?  To  wbich  Eastmiln  answered.  That  ha 
was  very  ill :  and  the  deponent  further  asked 
him.  What  be  ihougbt  was  the  matter  with 
him?  To  which  Eastmiln  answered,  I  am 
gone,  James,  with  no  less  than  rank  poison! 
Cama  icientia  patet.  And  this  is  tbe  truth,  aa 
he  shall  answer  to  God.  (Signed) 

And.  Prdiols.  James  Millam.  * 

George  Spalding  of  Glenkilrie,  affed  tbirlf 
and  upwartls,  who  being  soleoonuy  awore^ 
purged  of  malice  and  partiu  counsel,  eMmined^ 
and  interrogate,  denoliea.  That  he  is  naiTied  la 
a  sister  of  Mrs.  Ogilvie  the  pannel,  and  baa 
bad  frequent  occ*st6n  of  seeing  Mrs;  Ogilvie^a 
hand- writing;  and  a  letter,  without  a  anbacrip* 
tion,  begbning  D'  Captain,  and  .iadorsed  oa 
the  back  by  the  subscriptions  of  Georse  Spald- 
ing and  George  Campoell,  being  exnibited  to 
tbe  deponent,  he  depones,  that  he  thinks  tl^ 
letter  is  of  the  hand-writing  of  Mrs.  Ogilvie 
the  pannel ;  but  cannot  be  quite  positive,  os  ha 
has  seen  her  write  sometimes  better,  and  sonie^ 
times  worse,  aacording  as  her  jfmK  waa^    Cmtm . 
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mimUUfOet.    kaAtkU  is  Irttkb,  M  b«  ahall 
aoMMTtoGod.  (SigmdJ 

And.  Pmnoli.  Gao.  Spaldwo. 

Alexander  Idndio^^  late  senruit  to  the  de- 
oeaae4  Tb«mu  O^^tlvie  of  JSastmiln,  aged 
twenty-ooe,  anroarried,  who  beiog  aolen&oly 
sworn,  purged  of  malice  and  partial  oouoflel, 
examined,  and  interrogate,  depones,  That  he 
4Me  to  be  a  aervaal  at  Eaatmila  about  six 
o'^slock  of  the  morning  of  that  day  on  which 
Eaetnila  died :  that,  about  nine  o'clock  that 
Doming,  he  saw  Mrs.  OgilTie  the  paoBd 
atanJfog  in  a  closet  up  stairs  between  the  two 
bad*rooms :  that  the  deponent  was  going  up 
toJihe  jnrret  to  take  down  a  wheel :  that  the 
door  of  the  doset  was  open ;  but  the  deponeat 
did  not  go  into  the  closet ;  and  that  be  did  not 
then  observe  any  thing  t^at  Mrs.  Ogilvie  was 
doing,  aor  that  she  haa  aay  thing  in  bur  band ; 
and  that,  when  the  deponent  went  up  to  the 
garret,  Mrs.  Ogilvie  called  up  to  him  not  to 
walk  Ofer  the  closat  ibr  fear  of  shaking  dow« 
■onMtbiag.  Depones,  that  when  he  was  in  the 
^arva^t,  he  saw  Anne  ^hmpson  standing  at  tfaa 
stair*head,  near  the  ekiset  wbena  Mrs.  Ogilvie 
was.  Cmuta  4cientut  patet.  And  this  is  truth, 
90  he  flball  aasw«r  to  God.  (Signed) 
Amo.  PiimoLv.  Alex.  LoiosAT. 

Hia  M^esty'fl  AdTOcate  declared  he  con- 
^ttded  his  Proof. 

The  following  Witnesses  were  adduced  by 
the-paaneb,  for  proving  thenr  exonlpatioa. 

iJki  of  Witne$9€S  Mummoned  fir   Katharine 
Nairn. 

'Tfaa  witnciBsa  so  marked  *  were  examined. 

'  1  *  George  Spalding  of  Olenkilrie. 

5  Andrew  Stewart,  merchant  in  Alyth, 
,  3  Martha  Ogilvie  his  wife. 

.  i  Xiieotenaiit  George  Campbell,  late  of  the 

89th  regiment  of  foot,  at  Phiuhaven. 
'  5  Patrick  Dickson,  merchant  ip  Brechin. 

6  Colin  Smith,  vintner  there. 

\  7  James  Battray  of  Kirkbiliocks. 
8  Aane  Robertson  bis  wife. 

^  9  A]ex^nderLiDdsay,late  servant  to  the  said 
deceased  ThomasO^lvie  of  Bastmiln. 
10  *  George  Campbell,   esq.  sheriff- substi- 
tute of  the  county  of  Forfar. 

^1  9obn4fre«  sheriff-derk  of  ForAr. 

.If  Fergns<Fefgu8soo,  in  Kirktoaof  Gleoylla. 

rOS  i*  Margaret  !Rait  his  wife. 

'14  ^  Jaaikes  Miltam,  taeksman  of  the  Emt* 
ttihi  of  Glcnylla. 

'  15  Hevid  Spalding  of  Whitehoase. 

-16  Isobel  M<&enzie,  widow  of  the  deeeaaed 
Thomas  Ogilvie  sometime  of  £aatmihi, 
aad  mother  of  the  said  bat  deoeased 
Thomss  Ogilvie  of  Eastmiln. 

'17  David  WaUKm,  miller  at  Saatoiiln  of 
Glcnylla. 

'IB  Thomas  Farcjubarson,  eldest  son  of  Paul 
Parqabarsbn  of  Peraie. 

•It  4ohn  ^to^oharsott  at  FonnaU^ 


iOGybert 
i^ngias 

51  *  Jean  Wallace,  aervaat  to  Oasife  SpsU- 

iogof  Glenkiirie. 

22  *  John  Paterson,  son  of  James  Ftlenos, 

in  Clocknoeater  in  Glenylla. 

23  Andrew  Paterson,  also  son  of  said  JauM 

PatereoB. 

24  *  Maigaret  Patenoo,  daughter  to  tiie«i4 

James  PaAerson. 
S$  Katharine  Fai]gti«sony  daughter  of  Fcipi 
FergussM,  in  Kivktoo  of  Glen  vila. 

26  Ja.  M<K«Bzie,  schaolmaslerai€»eajlh, 

27  James  Dougal,  surgeon  m  Kemeoisir. 

28  *  EUaabeth  Feigussoa,  spouse  to  Jthi 

Bresack,  port«ener  of  Invenearity. 

29  Alesmiider  iElobertsoB  at  Binaeau. 

ao  Alexander   Raansay    at    firidge<^  d 

lintrathen. 
31  Janet  Irons,  spoase  to  WiUnm  Qkm  ak 

Burneide  of  St.  Martin's. 

52  •  IsobelDoi»laa,at  WaidheadofFMiH. 

83  Mr.  James  Warden,  soboolmasteratiljlk. 

84  Patrick  Ramsay  at  Achmuir. 

^  •  Thomaa  Jack,  taaaat  ia  Ktiktos  d 

GleayUa. 
96  Thomas-OgUvie,  in  Little  Kaaay, 
^7  JohaRaasaayofKiiialty. 
38  James  Manson,  servant  to  Colia  Soilh, 

Tiotner  in  Brechin. 
89  Thomas  Morgan,  vkitner  ia  Dander. 
'40  Helen  Kmgbt,  bisaervaaL 

41  Helen  Sincfeir,sponse|oRdbflft  Boeis 

Doodea. 

42  ChaHes  Far^afaasaon,  vsalahinaher  thoe. 

43  Patrick  Ogilvie,  shipmaster  there. 

44  JameaKa^tjan.Bsarioertbeia. 

46  Jaami  DiduNMH  staUer  at  Oowgals-Hcil 
of  Ediabifligh. 

46  Robeft  Heion,  sheamaker  there. 

47  JehBGardmer,ataUerthew. 

48  •--^  Gardiner,  hisiwiie; 

49  AaneYonager^spotiaetoCfaBHMRaiBiijt 

barber  in  fidinbuifk. 
60  David  Mursay,  stabler  tbere^ 

51  Joseph  Baron,  porter  at  the  feet  of  Ma^ 

linVWynd,  Bdiobui:|rb. 

52  Christiab  Ogilvie,  his  wife.. 

58  Aadrew  Muriaon,  macer  t»  tbeCoortoi 

JosticiaRy. 
54 Morison,  his  wile. 

55  Robert  Gibb,  coaohmaster  in  CaoD0Bgat^ 

Head. 

56  Mary  Dallas,  bis  wife. 

57  .Thomas  Miller  of  Barskinwwig,  ciq.  bii 

majesty's  advocate. 

58  John  Davidson,  writer  to  the  sigset 
^  Mrs. Hay,  widow  of Ctftblwl 

ofCastlehill.  ., 

60  Donald  iFarqultarsony  aadie  or  ooesai* 

post,  aadresidenter  in  Edinbitigli. 

61  John  Latng,  jonmeyman  wrigbt,  M* 

Old  Assembly-Gloss,  Edinbuivb. 

62  Francis  Shaw,  carpenter,  son  of  Dsseu 

Shaw  at  Cortaohie.  , 

68 RobaHsoiH.aon  of  John  KokctNBit 

Cray, 
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64  — "-  FarqahairMii,  wife  of  -^•*—  Wallaoe, 
porter  tnd  iodireUer  in  Ediokiry^. 

^5  Jobn  FBrqtibarMD,  eoine  time  m  Sbeithic^ 
now  in  gproond  of  Dine. 

06  Elisabeth  Sturrock,  leteflenrant  to  the  de- 
ceased Thomae  O^irie  of  Eaatiailo. 

(B^  Anne  SaimMOD,  late  servant  to  the  said  do* 
ceased  Thomas  Ogiltie. 

69  Dr.  Robert  Mennee,  phyaioiaii  in  Coapar 
in  Fife. 

69 Moiri  wife  of  the  said  Dr.  Robert 

JHenzies. 

to Hay,  relict  of  — ^  Brace  of  Ban* 

zean. 

71  6eoi]gre  Rodger,  sawyer  of  timber  in 
North  Leith. 

79  John  Rodffer,  bis  son. 

75  Mrs.  Sarah  Yoang,  late  boarding-mistreBs 
in  Edinbargb,  now  in       ■■ 

74  James  Rattray,  porter   or  workman  in 

Edinbargh. 

75  Margaret  Spalding,  bis  spouse. 

76  Anoe  Rattray,  spouse  to  Alexander  Ogil* 

▼ie,  brother  to  the  said  deceased  Tllpnias 
Ogil?ie  of  Eastmtln. 

77  Thomas  Black,  late  surgeon  in  Dundee, 

now  in  Perth. 

78  Mr.  James  Hilt,  pteacher  ef  the  gospel, 

residing  at  Wester  Goirrdie. 

79  Jobn  Sword,  merchant  in  Edinburgh. 

80  John  Ballantyne  in  Kirktou  of  denylla. 

81  John  Shaw,  tenant  In  Dpwnie. 
83  James  Rob,  tenant  in  Tallich. 

83  John  Farquharsoo  at  Dikehead,  m  ground 

of  Dirie. 

84  *  James  Scott,  late  drog^t  in  Edinburgh, 

now  in  Alloa. 

85  Dr.  James  Christie,  late  of  Keith. 

86  George  Jaffiray,  writer  in  Edinburgh. 

87  James  Smith,  writer  in  Edinburgh. 

88  Anne    Cameron,    spouse  to   Alexander 

M*Oregor.  stabler  there. 

89  Henr^  Walker,    late   servant  to  Peter 

Fyfe,  stabler  in  Edinborjrh. 

90  Jean  Hbi^,  widow  of  John  Allan,  baker  in 

Edinburgh.  , 

91  Charles  Stewart,  taylor  hi  Edinburgh. 
9^  Jobn  Armstrong,  writer  there. 

93  Francis  Carlyle,  writer  there.    • 

94  John*  Fenton,   journeyman    painter   in 

Edinburgh. 

95  James  Rae,  writer  in  Edinburgh. 

96  John  Pearson,  writer  there. 

97  James  Corrie,  writer  6iere. 

98  Jafmes  Harm  wet,  writer  there. 

99  Gilbert  Stewart,  writer  there. 

100  Janet  M'Laughlan,  serrant  Vo  John  tiil- 

loch  in  Oalnakebock. 

101  Isobel    Robertson,    wife    of   Alexander 

M*Kf:nzie  in  Tnteredry. 
lOS  Bethra  Mairn«  spouse -to  Oeoi^  Spalditog 
of  Glenkifrie. 

103  Dr.  Adam  Austin, physician  in  Edinburgh. 

104  Pr. Olerk,  physician  in  Edinbm^b. 

105  Dr.  SteW8t^Thrc!pland,phyiffciM  there. 
100  J6fafn  Scbtt,  ildn  tb  Dir,  Atfltes  0Mt.  pb7- 


lOf  JsMiea  Cetnegie,  surgeon  in  Breebin. 
106  Mrs.  Margaret  Murray,  relict  of  Arebiftali 
Eagle,  seed-merchanl  in  Edinbtngh. 

.The  List  of  Witnesses  summoned  for  lieu* 
tenant  Patrick  Ogil?ie  is  the  same  as  the  abow c, 
with  the  omission  of  the  108th. 

N.  B.  The  List  of  Witnesseo  tttmmoHed  fbr 
the  Prosecutor,  the  List  of  Assiase  giten  out  id 
the  Indictment,  arfd  the  List  of  Witnesses  sum^ 
moned  for  the  Pannels,  are  not  engrossed  in 
the  Record. 

George  Spalding  of  Glenkilrie,  aged  90  and 
upwards,  married,  who  being  solemnly  swonr, 
purged  of  malice  and  parUal  counsel,  exa- 
mined, and  interrogate,  depones,  That  In  Fe^ 
bruary  last,  he  wrote  a  letter  to  the  lady  Nairn, 

Crossing  her  ladyship  that  infeftment  sfaonUI 
e  taken  in  favour  of  Mrs.  Ogilrie  of  Eastmilfty 
upon  ber  contract  of  marriage,  because  her 
husband  Eastmilii  appeared  to  be  in  a  Ind  stat^ 
of  healtb.  Depones,  that  for  some  years  past, 
Eastmiln  appeared  to  him  to  be  in  an  indifl^ 
ent  state  of  bealth,  complaining  oflen  of  a  htM' 
cholic,  or  a  pain  in  bis  stomach,  attended  with 
a  short  cough,  whick  was  not  conthinal,  but 
which  seldom  led  him.  Depones,  that  he 
wore  a  pbiden  jacket,  and  a  belt  round  bii 
middle,  much  broader  than  erer  he  saw  an- 
other wear,  with  lappets  of  leather  hanging 
down  his  haunches :  that,  upon  bis  marriage, 
be  took  off  these  happings.  Depones,  that 
before  he  got  the  said  broad  belt,  be  wore  A 
striped  woollen  niffht^cape  upon  his  breast,  th^ 
lower  end  of  whioh  reached  near  his  breeches  ; 
but  nerer  observed  him  wear  it  after  he  got  the 
belt.  Depones,  that  about  six  yean  ago,  the 
deponent  was  told,  that  Mr.  Ogilrie  of  East' 
miln  bad  an  ulcerous  fever ;  after  which  th0 
deponeot  saw  him  frequenily,  but  nevef  saw 
him  look  so  well  as  fbrmeriy.  Depones,  that 
the  old  lady  Eastmiln  told  the  deponent,  that 
her  SOU'  Bastmilo  was  aboot  40  years  of  age 
when  he  died.  Depones,  that  £astmiln  wag' 
married  the  30th  day  of  Janitary  last.  De* 
pones,  that  when  Eastmiln  was  comphiitting  of 
the  said  pain  of  bis  stomach,  in  the  deponent'li 
house,  he  the  deponent  has  frequently  givett  ' 
him  a  dram  to  comfort  him  ;  and  parficmriy 
a  little  bf  fore  Eaatiniln's  marriage,  EaStmilli 
being  ill  of  the  said  disease  in  the  deponent'e 
boose,  he  got  hot  ale  and  whiskey,  wHh 
a  scrape  of  nutmeg  in  it,  and  was  put  to  bed 
without  any  supper.  Depones,  that  he  doei 
not  certainly  know  hew  old  Mrs.Ogilvie  A« 
pannel  is,  but  believes  ber  to  be  about  rwenty- 
one.  Caeio  teientim  paM.  And  this  iff 
truth,  as  be  sKall  answer  to  Ood. 

(Signed)       GecMb  Spaldoio. 
HsiHtT  Home. 

J&mei  MiUam^  tacksmain  of  the  fiMmitn 
ef  Olenj^la,  formeriy  sworn  Ibis  day  on  the 
pan  df  the  prosecutor,  and  no«r  examined  ow 
bis  said  oatf»,  em  the  part  of  the  pannels,  de-' 
peMf,  lluiltlMnrjiM0(t^«Aerr 
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Qfi\ne  btd  l«ft  the  boiiM  of  BaHniilii,  EmT- 
miki  employed  the  deponem  to  carry  e  letter  to 
his  brother,  and  he  reed  this  letter  loathe  de- 

EoDent,  the  contents  of  which  the  deponent 
as  forgot,  further  than  that  it  obnUined  a  re- 
enest  to  the  lieutenant  to  retnrn  to  Eastmiln : 
that  upon  this  occasion  the  deponent  was  io- 
formed  by  Eastmiln  of  indectut  familiarities 
which  his  mother  told  him  had  passed  betwitt 
the  lieutenant  and  his  wife  Mrs.  Oifikie ;  but 
that  lor  his  part  he  did  not  berh*? e  them :  that 
the  deponent  deli? ered  the  letter  according*  to 
his  instructions,  and  received  an  answer  from 
the  lieutenant,  which  was  also  read  to  him  by 
the  heuteoant,  importing  the  lieutenant's  de- 
dmiiig  to  return  to  the  house  of  Eastmiln,  be- 
eawe  of  the  reporU  tliat  were  raised  against 
liim.  Depones,  that  reports  were  in  the  conn* 
try  of  indecent  familiarities  betwixt  the  two 
IMonelt :  that  he  knows  not  what  gave  rise  to 
these  reports;  but  that  for  his  part  he  never 
0nw  any  indecencies  betwixt  them.  Depones, 
that  bis  dwelling-house  is  within  a  penny -stone 


Ipatt  of  the  house  of  Eastmiln,  aod'that'he  has 

peen  frequently  io  that  house.     Depones,  that 

be  was  very  well  with  Eastmiln ;    and  that  if 

any  thing  concerned  Eastmiln,  he  would  have 

imparled  it  to  the  deponent  as  soon  as  to  any 

?^^*     P^oes,  that  Eastmiln,  four   days 

bmre  his  death,  complained  to  the  deponent 

of  a  gravel,  and  a  cholic :   and  that  he  could 

not  live,  if  he  got  not  the  better  of  it:    that 

«■  the  evening  of  the  Tuesday  before  his 

death,   he  went  into  the  deponent's   house, 

nying  he  was  cold,  and  ordered  some  shii- 

ling  seeds  to   be  set  on  fire  for  warming 

Aim :    that  he  complained  of  his  being  ill, 

lousing  to  eat,  and  saying  be  would  have  no 

other  pupper  but  the  fire;   and  that  he  was 

ftdiqg  as  fast  as  dew  goes  off  the  grass. 

^epones,  that  the  same  night  was  not  cold; 

Depones,  that  Eastmiln,  the  night  before  he 

died,  was  again  in  the  deponent's  house,  and 

■aid  he  was  no  better.     Depones,  that  the  day 

•Iter  Eastmiln  died,  he  saw  the  lieutenant  sit. 

ting  on  a  bed-side  of  the  honse  of  Eastmiln, 

With  his  mother  on  the  one  hand,  and  Dr. 

Meik  on  the  other ;   and  that  he  could  not  be 

pacified:    that  Mrs.  Ogilvie  jvas  in  another 

room,  and  did  not  see  her :  that  the  lieutenant, 

in  the  aitoation  above-described,  was  gushing 

^*ofte«-    Depones,  that  he  does  not  know 

^hether  there  was  any  quarrel  betwixt  Mrs. 

OgUvie  and  Anne  Clark  before  Eastmiln's 

death;   but  that  Eastmiln  complained  to  him, 

that  he  could  not  get  peaceable  possession  of 

bis  own  house  for  Anne  Clark :   that  he  wish- 

ed  her  away ;   and  that  he  got  from,  the  depo* 

pent  a  ten-shilling  note  for  the  expence  of  her 

journey.     Depones,  that  upon  the  Monday 

after  Eastmiln's  death,  Anne  Chirk  left  the 

house  of  Eastmiln ;  and  thai  the  deponent  saw 

ACT  get  money  from  Mrs.  Ogilvie  the  paonel 

immediately  before  her  departure.    Depones, 

that  when  the  mournings  came  home  npon 

CMion  of  Eaalmihi'e  death,.  AnaeCfauk  cc 

plained  10  tbodepeMKlhr  nam  of  a 


k^  apron,  addinfr^  ^^  >h«  A»M  make  it  as 
dear  to  them  as  if  il  was  a  gowa,  mcaoing  ibe 
pannelsi  as  he  understood ;  and  his  resfonfor 
understanding  so,  was,  that  it  was  the  lieQl^ 
Bint  who  sent  for  the  mournings.  DepoDM, 
that  the  day  Eastmilo  died,  he  wss  rent  lor  to 
see  him ;.  and  that  he'  came  about  12  o'clock, 
at  which  time  there  was  no  perMa  with  bin 
but  Akine  Cla>k:  that  npon  that  occaMW  be 
steid  but  a  very  s^ort  time:  that  he  retitnal 
about  an  hour  thereafter,  and  several  otbcr 
times  till  Glenkilrie  came :  that  he  saw  scfcnl 
persons  in  the  room  besides  Glenkilrie,  vbo 
came  to  see  Eastmiln ;  but  that  he  dees  act  r^ 
member  their  names.  And  betnc  intempte 
for  the  prosecutor,  depones,  with  leqtectli 
the  letter  which  he  got  from  Eastmila  to  de- 
liver to  hie  brother  the  lieutenant,  that  be  bos 
recollects  a  passage  in  it,  importing,  that  EmI- 
mitn  was  to  go  to  Edinburgh,  to  stsj  tbcrc  i 
fortnight,  pernaps  a  month,  or  six  weeks.  De- 
pones, that  the  said  letter*  w  bich  the  deiMoest 
carried  from  Eastmiln  to  bis  brother  the  liest^ 
nant^was  inclosed  by  tlie  lieutenant  in  the  said 
letter  which  ibe  lieutenant  wrote  in  reiura,  ud 
which  letter  the  deponent  put  in  bis  pocbt 
without  looking  at  the  direction :  that  be  of- 
fered the  said  letter  to  Eastmiln,  whicb  £ist- 
miln,  without  opening  it,  bade  the  depooeol 

K've  to  bis  wife — because  it  was  directed  t» 
it ;  and  which  .be  did  accordingly.  Am)  b^ 
ing  further  interrogate  for  the  prosecutor,  Hoe 
it  came,  that  when  the  lieutenant's  letter  was 
read  over  to  him,  that  be  did  not  koo  j  it  vu 
addressed  to  a  woman  ?  depones,  that  he  tonk 
no  notice  of  this,  hot  opiy  of  the  lieaieoaoi'i 
refusing  to  return  tP  the  bouse,  because  of  the 
reports  raised  against  him.  Depones,  that  be- 
fore the  day  on  which  Eastmiln  died,  the  de- 
ponent never  heard  that  he  was  ever  troubld 
with  any  violent  vomitings  or  puigings.  Beio^ 
interrogate.  Whether,  to  the  deponeat's  know- 
ledge, Eastmiln  did  not  continue  in  the  sasie 
stete  of  health  after  his  marriage  that  be  was  for 
a  year  before  ?  depones,  that  be  never  beard  bin 
complain  before  bis  marriage ;  but  bu  bend 
him.  often  complain  after  it,  though  be  wii 
as  intimate  with  Eastmiln  before  bis  marri^e 
as  after  it.  Causa  uientitt  patet*  ^Aodlhisi* 
truth,  as  he  shall  answer  to  God.  And  beio^ 
further  interrogate,  depunes,  that  the  Mowioj 
afUr  the  pannds  were  put  in  Porfargaol,  Alex- 
ander Ogilvie,  youngeat  brother  to  EastmilD, 
ronped  the  stocking  upon  the  farm  of  £astaiils 
that  belonged  to  (lis  deenaed  brother :  that  >ie 
gave  It  out,  that  be  did  this  by  antboritv  ofa  Mi- 
ter from  his  brother  the  lieateoaat:  that  here* 
ceived  the  ready  money  got  at  the  roop ;  •m 
that  the  bills  .were  token  payabte  lo  hiai  at 
Martmmaa  next.  And  this  is  also  troth,  ai  ht 
shallattswa  to  God,  (Siened) 


HSNRT  HOMX. 


JahxsMilum* 


Jean  Wallace^  servant  to  George  Spskfiaf 
of  Glenkilrie,  onmarried,  i^^  30  sod  op- 
^ards,  being  solemnly  sworn,  purged  of  ■•• 
liote  ttid  partial  coons^  cfpniftedy  ud  uiten«- 
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^  Incesi  and  Murder* 


|{«le,  demiMt  That  ihe  wtt  terftnt  in  the  <le- 
«xaaed  Kabtinno's  ftmily  for  thrve  years,  aod 
left  it,  aa  aba  thtnka,  about  six  years  ai^o :  that 
the  laatyear  she  waa  io  bis  service,  as  she 
thinks,  fiEaatinilo  bad  an  doer,  and  waa  attend- 
ed by  Or.  €^il?ie :  that  aince  that  time  the 
deponent  had  little  occasion  to  ace  Eastmilo, 
and  did  not  hear  him  make  any  compUinta  of 
Lia  health  ;  but  that  the  dejionent  from  bis 
looks  did  not  think  be  waa  in  good  health. 
Depones,  tbat  while  he  was  bad  of  the  ulcer, 
be  waa  coofiued,  as  she  thinks,  for  six  weeka, 
and  she  herself  sat  op  frequently  with  bim. 
Causa  icUntUs  patet.  And  all  this  ia  truth,  aa 
ahe  ahali  answer  to  God.  And  depones,  she 
cannot  write.    (Signed)       Alex.  Boswau.. 

hobel  Douglas  at  Wardbead,  dismissed  of 
consent  of  the  pannels. 

Thomas  Jack  in  Kirkton  of  Glenylla,  mar- 
ried, aged  40  and  upwards,  beinp:  8ol(*mulv 
■worn,  purged  of  malice  aqd  partial  couoael, 
cxaioined,  and  interrogaip,  depones,  Tbat  about 
ten  o'clock  of  the  day  upon  which  ^astmiln 
died,  the  deeeaaed  Eastroiln  told  bim,  tbat  he 
had  been  out  the  day  bclbre  ?isitiog  some  of 
hia  tenaata  bigginga ;  aud  that  he  was  very 
bad  that  da^,  and  had  been  obliged  to  rest  him- 
aelf  three  timea  ;  btit  told  the  deponent,  that 
be  waa  better  that  moraiog  ;  and  tbat  he  told 
the  deponent,  that  he  had  been  a  mile,  or  a  mile 
and  a  half,  from  home  the  day  before.  Causa 
seientut  patet.  And  all  is  trnih,  as  be  shall 
answer  to  God.    (Signed) 

Alex.  Boswbll.  Tbomas  Jack. 

Elixabetk  Ferguson^  spouse  to  John  Ere- 
sack,  portioner  of  Invercarity,  aged  35,  or 
thereby,  being  solemnly  aworn,  purged  of  ma- 
lice, examined,  and  interrogate,  depones.  That 
the  day  before  Thomas  Ogilvie  of  £a8tmihi 
died,  the  deponent  saw  him  in  her  own  house, 
which  is,  as  she  thinks,  about  three  miles  from 
£astmiln :  tbat  he  was  on  f<H>t :  tbat  be  told 
ber  he  was  not  very  well;  and  tbat  be  bad 
been  taken  ill,  aa  be  said,  when  be  was  going 
borne  aome  time  before  tbat,  and  bad  nut  got 
the  better  of  it,  or  was  not  much  better  yet. 
Causa  sciaUisB  patet.  And  all  ia  truth,  as  she 
•hall  answer  to  God.  And  depones  she  cannot 
write.  (Signed)        Alex  Boswell. 

John  Paterson^  aon  of  James  Paterson  in 
Clocknocater  of  Glenylla,  married,  aged  22 
ifears  and  upwards,  beiog  solemnly  sworn  and 
interrogate,  deoones.  That  be  saw  £asimiln 
the  day  before  be  died  about  a  mile  from  bis 
own  house :  tbat  be  was  going  west  to  see 
aome  of  bis  tenants  biggings :  that  Eastmiln 
complained  to  the  deponent  tbat  be  was  sick : 
tbat  be  aaid  hia  bowels  were  all  sore ;  and  tbat 
be  had  not  been  so  ill  for  six  years :  tbat  be  lay 
down  and  took  a  sleep  upon  the  ground :  tbat 
the  deuooent's  sister,  Margaret  Paterson,  was 
with  tlie  deponent  at  this  time,  and  none  other. 
Causa  uientia  patet.  And  all  is  truth,  as  he 
ahall  answer  to  God.     (Signed) 

Alul.  Boswbll.  John  Patibson. 
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Margaret  Paterson^  daughter  of  James  Pa- 
terson in  Clocknocater  of  Glenylla,  onnarriad, 
aged  SO  or  upwards,  being  aolemaly  awom» 
purged,  and  interrogate,  ut  antea^  depones  and 
concurs  with  her  brother  the  pniceding  witaeaB 
in  all  thmga ;  i|itb  tbia  addition,  that  Eaatmila 
likewise  complained  of  sore  boiiea.  (kntsa  act- 
entie  patet.  And  being  further  intervagata^ 
deponea,  that  Eastmihi  after  thia  want  ftktber 
wert,  and  did  not  return  home  that  abe  aaw. 
Ana  deponea,  all  tbia  ia  truth,  aa  ahe  ahall  uSf 
awer  to  God.       (Signed) 

Alex.  Boawauu 

Margaret  Rait^  spouse  to  Fergus  yaigu»> 
son  in  Kirkton  of  Glenylla,  aged  abaat  OO 
years,  beiog  solemnly  sworn,  parged,  an4 
interro^te,  depones,  that  she  aaw  the  deceased 
EastmUn  in  her  own  house,  which  ia  about  a 
quarter  of  a  mile  distant  from  hia,  the  day  be- 
fore be  died :  that  Eastmiln  told  her  tbat  ha 
was  not  well,  and  be  behoved  to  get  Dr.  OgiU 
vie  to  give  him  something  to  do  him  goods 
that  Eastmiln  was  then  walking,  and  had  come 
from  the  hill.  Causa  scientie  patet.  And  all 
is  truth,  as  she  shall  answer  to  God.  And  de- 
ponea she  cannot  write. 

.  (Signed)  Alex.  Boswbll. 

Doctor  James  Scott,  physician  in  Edinburgh, 
married,  aged  about  40,  l>eing  solemnly  sworn, 
purged  of  malice  atid  partial  counsel,  examined, 
and  interrogate,  deponest.  That  be  has  made 
sundry  experiments  upon  arsenic :  tbat  lie 
knows  it  will  not  dissolve  in  warm  water  i  and 
tbat  the  common  ai  senic  tbat  ia  to  be  met  with 
in  the  shops,  althoogb  pretty  fine  pounded,  falls 
to  the  bottom  of  a  vessel  with  water  almoat 
instantaneously  :  tlmt  it  never  puts  00  a  greaay 
appearance.  But  being  further  interrogate 
upon  the  part  of  the  prosecutor,  dejionea,  tbat 
if  arsenic  be  put  into  a  bowl  of  tea  with  milk 
and  sugar,  that,  if  it  was  stirred  round,  the 
arsenic  would  be  suspended  so  lonj^,  that  it 
would  kill  a  person  tbat  had  drunk  it ;  and  if 
there  was  honey  in  the  bowl,  the  arsenic  wouhl 
be  still  more  suspended  thereby.  Causa  scien* 
ti^  patet.  And  all'this  is  truth,  as  be  shall  an- 
swer to  God.  (Signed) 

Alex.  Boswell.  Jambs  Scott. 

George  (^mphetl,  of  Carsegownie,  sheriflT- 
substitute  of  Forfarshire,  a  witness  formerly  so- 
lemnly sworn,  and  examined  on  the  part  of  the 
prosecntor,  depones.  That  some  time  after  thi 
late  Eastmilu's  death,  the  deponent  went  to  the 
house  of  Eastmiln  to  -make  a  search  for  any 
thing  that  might  appear  there  to  clear  up  the 
cauae  of  Eaatmiln'a  death:  tbat  the  de|ioiient 
not  bavinff  the  keys  of  the  drawers  in  the 
house,  broke  up  several  of  them,  and  particu- 
larly the  drawera  of  what  was  said  to  be  the 
bte  Eastmiln's  cabinet :  that  in  one  of  these 
drawers  he  found  some  brownish  white  powdery 
wrapped  up  In  two  or  three  amall  parcels :  that 
the  deponent  not  knowing  what  tbat  powder 
was,  carried  it  away  with  him,  and  afterwards 
abewed  it  to  James  Carnegie,  surgeon  ia  Brc« 
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Mtij  and  adred  him,  What  land  of  powder  he 
look  ilto  be  f  and  partkalarly,  Whether  or  not 
be  thought  it  was  araenic  f  That  Jamet  Cor- 
hefie,  after  looking  attentifelv  npoQ  the  pow- 
der,  declared,  that  he  did  not  know  anenic  but 
by  the  efl^cta  of  it ;  and  eoold  not  fay,  upon 
•%ht,  whether  that  powder  was,  or  was  not 
arKnic.  Depenea,  that  Alexander  Ogiltie, 
brother  to  the  late  EaatmUn,  wt»  not  present 
with  the  deponent  either  at  the  ftireaaid  search 
at  the  hooae  of  Eaatmiln,  or  when  he  shewed 
the  powder  to  Jamea  Carnegie,  as  aforesaid. 
Depoaes  and  modooea  some  of  the  powder 
foresaid  which  he  found  at  Eaatmihi ;  which 
powder,  npon  the  opinion  of  Dr.  Collois,  phy- 
eician  in  £dinbuiYh,  and  Mr.  Jamea  Rusael, 
surgeon  there,  who  tried  it  befofe  the  Court 
and  the  jury,  he  believea  to  he  aaltpetre. 
Vau$a  McientuB  patet.  And  thia  is  the  traih,  as 
be  shall  answer  to  God.    (Signed) 

Amo.  Pbingls.  Gbo.  Campbell. 

The  Prbcaratort  for  the  pawiela  renounced 
all  further  prohation. 

<«  BMwixtthe  bmm  of  one  aad  two  o'clock 
ui  the  morning  of  the  14tb  eatrenlt 

«<  The  Lords  CommissioBers  of  Joaticiafy 
ordain  the  assise  instantly  to  indoso  in  this 
place,  and  to  retnra  their  Verdict  at  four 
o'clodc  thia  afternoon,  being  the  liAk  day  of 
Aogost  current,  aad  appoint  the  bail!  ftAeao 
Bssisers  then  to  be  present,  and  the  panneia  in 
the  Bdean  time  to  be  carried  back  to  priaoo; 
Bad  oontinoe  the  diet  to  that  tUDO." 


Cinu  JusncuBUB  S.  D.*N..  RfgMt  tenta  in 
Note  Sessaonts  Domo  do  Edid^oigh,  deci* 
ao  quarto  die  Angoati,  anno  miUesimo 
Bsptingentesimo  aasagesimo  qointo,  per 
HoDorahilea  Viroa  B^innm  Gilbertnm 
Slliot  de  Minto,  Baronetom,  Ikmiinnm 
Justiciariom  Clericum,  Alenodmin  Boa- 
avell  de  Aochinleck,  Andream  Pringle  de 
AleBMior,  Jaoobnm  Fefgnaon  de  ntfour, 
d  Georgium  Brown  de  Coalston,  Com- 
■lissiooarios  Josticiaria  S.  D.  N.  Regie. 

Cnrik  legitimb  afirmata. 

la^rmi* 

Katkarimt  ISfairm  aad  Patrick  OgUvie^  pan- 

Indicted  mad  aeeoacd  as  in  the  fwegoing 
fiedemnt 

The  peraona  who  pseaed  npoa  the  aariBO  of 
Ibe  aaid  panoels  returned  the  IbUowing  Yer- 

*At    fidinburgh,    the   fourteenth   day  of 

*  August,  one  mosand  seven  hundred  and 

*  aixty-five  years.    The  abore  aanze  having 

*  incloaed,  did  make  choice  of  the  said  air 

*  Geotge  Si^tie  Of  Bftlgonfe,  baronet,  to  be 
^  their  chancellor,   and   the  aaid    Alexander 

*  Sheriff  of  Craigleith  to  be  their  clerk ;  and 
^beviiig  oooaidered  the  crlmtaal  iodictmeat 
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indporBaed 
Miller  of  BarBkimming,  eai|.  his  mi|jesi>'s 
advocate,  for  his  mnesty's  mterest,  against 
Katharine  Naim,  Widow  to  the  deoeaaed  Tho* 
maa  Ogilvie  of  Eastmiln  in  the  eooatr  ef 
Forfar,  and  Patrick  Ogilvie,  lieutenant  of  th6 
eighty-ninth  rteiment  of  foot,  brotber-ffer- 
man  to  the  aaid  deceased  Thomaa  OgilvkL 
pannels,  with  the  lords  jostice-cleiC  and 
commissioBera  of  justiciary  their  interiocntar 
pronounced  npon  the  relevancy  thereof,  to- 
gether with  the  depositions  of  the  witne 


adduced  by  the  proaecotor  for  proving  thb 
aame,  and  the  depoaiiiona  of  the  wiCttvascB 
adduced  fbr  the  panoels  in  ezcnlpation,  they, 
by  a  great  plurality  of  voices,  find  the  pan- 
neb  euilty  of  incest,  as  libelled,  doriag  the 
life  of  the  nbw  deoeaaed  Thomaa  Qgilvie  af 
Eastmiln :  and  they  further  find,  by  e  great 
plurality  of  voicea^  the  said  pamOl  HMbkrine 
Nairn  guilty  of  murdef  ,  by  poiioning  tbe  aaU 
Thomas  Ogilvie  her  huaband;  aad  tbe  said 
lieaienant  Petriek  CNnlvfe,  panoel,  gniltr  ait 
fend  part  tfiereof.  In  Whneas  whteeof  thfc 
aaU  obaaceRor  aad  cleric  have  Mnacrraed 
these  preafenta  opoB  this  and  tbe  pIMeeding 
page,  place  ahd  data  loreaaid|  la  ibdr  ftama 
aad  by  their  appointment 

(8^^J       « Gfio.  Sorm,  0baa. 

*  AfcBX.  SbBBII^,  Clk.' 

ImoMduUely  npoa  the  readmg  of  tbe  above 
verdict,  bia  mqjeaty*a  advoeate  judicially  ap- 
peared in  court,  and  craved  that  ttie  hwda  min^ 


to  pronoonce  a 
iipon4beaaid  verdict 

Mr.  AUsmider  Loekhart^  as  iRaemaior  far 
tb*  paimda,  rapraaeolbd,  Tbi«»  daring  the 
short  space  of  timetbat  haaad  theelberoomf 
sel  Ibr  the  j^ada  have  bad  to  feooHaet  tbe 
aroceediaga  m  tbe  ooarae  of  this  trial,  and  apea 
hearing  tbe  verdict  itself,  aa now  read  bcowt; 
Bondry  particulaia  have  ocoarrad  to  tbe  coaaari 
for  the  paanda,  wbksb  they  are  humbly  to  in* 
aiatapoaaa  jointly  and  aeverallyrelevaiit  why 
no  jndgmentcan  paaa  agamsttbem  apoa  tb« 
verdict;  and  aa,  m  ao^ortof  aomeoftbeae^ 
there  will  be  occasion  to  referee  tbe  raoorda  ef 
the  prooeediaga  thennelvea,  which  till  now 
have  been  in  tbe  hands  of  the  jury;  aodasit 
is  their  earoest  desire  to  stete  these  in  tbe  most 
proper  and  becoming  manner,  he  therefote 
moved  the  Court,  m  behalf  of  both  panneb, 
that  they  he  altowed  a  reaaonable  time  to  pre^ 
pare,  .Btate,  and  iupport  the  particulara,  of  the 
heads  of  which  they  shall  furnish '  a  note  to 
hia  majesty's  advocate  this  very  night    ' 

Advocmttu  answered,  Th%t  the  record  of  the 
trial  has  been  open,  and  subject  to  the  coosi- 
deration  of  the  counsel  for  the  pannels,  during 
the  whole  course  of  the  trial :  that,  if  any  oh* 
jection  is  to  be  taken  against  the  course  of  pro- 
cedure during  the  trial,  it  Is  necessarv  that 
such  objection  should  be  taken  and  tried  before 
the  jury  is  discharged :  but  a&  the  counsel  ler 
the  paaoela  have  moved  no  objection  or  plea  ia 
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Jbf  tmsm  0nd  Murder^ 


wceil  of  judgveDl,  and  bare  —\y  mow^  for  • 
^elayt  in  order  that  tboy  BMy  bate  furtber 
lima  to  find  oat  and  note  aiicb  ploa,  be  is- 
mtody  That  tbia  ia  no  plea ;  and  tbenfbfo 
ontvad  judgment  npon  the  verdiott  oolaif  the 
•aaniai  for  the  priaonera  ahall  atala  a  apacial 
•nd  legal  plea,  why  aueh  jodgnent  ahoold  not 


>  Tha  l40fd  Justka-Clark  and 
leia  of  Joftioiavy,  baTiag  oanaideBad  the 
Ibiegouig  debate,  dedart»  That  they  will  pro* 
•eed  to  gtf  e  jndgnBeat  apon  the  f  erdietv  nnleea 
the  prooiratora  for  the  panneb  wHl  tbrtbwitb 
ftate  apeeial  reaaona  in  anrait  of  judgment 

(Signed)      «« 6113.  Bujor,  I.  P.  D.« 

"The  Lord  JuBtioe-Clerfc  and  Commia- 
^onera  of  Juaticiary,  haf|ng  bea|rd  the  procu- 
ratora  fi>r  bpth  partieay  upon  the  reaaoos  for 
*  ^if'..,3 .  .1. ^j  ^  nunuteof 

jngroeied  in  the 
ode  adfisbg  the 

said  rerdict  and  debate  till  to-morrow  at  m?en 
,  o'clock  before  noon ;  and  continue  the  diet  till 

that  time ;  and  ordain  the  nannela  to  be  carried 

back  \o  priaon."* 


raiora  lor  optn  partiea,  upon  tne  n 
srreat  of  judgfnent,  they  appoint  s 
debate  to  be  naade  up  bnu  ingroei 
leoord  of  court;  and  auperaede  adi 


€kmiA  JvsncuBua  8.  D.  N.  R^,  tenta  ia 
NoTs  SeoBiooia  Dome  da  Ediaborgh,  de- 
oinoo  qmsto   die  menaia  Aogoftti,  anaio 

t        ■   . : r-r-r rrr .   .  i  '  ' 

^  «« The  Coort  may  either  proceed  forth- 
with onrreoaiFing  the  verdict,  pr  tbey  may  ad- 
jofUQ  for  thai  purpoae,  at  their  pteaaura,  to 
later  day.  If  bowofer  they  cbooae  to 
J  and  the  proaacotor  move  them  to  that 
•iieot,  it  will  then  lie  with  the  panael  imme- 
diately to  propoee  bia  reaaona,  if  be  any  have, 
in  arreat  of  judgment.  For  although  the  Court 
nay  if  they  pleaae,  and  alwava  will  when  it  ia 
proper,  allow  bia  opuneel  fufi  time  farther  to 
anfoioe  aad  aopport  any  plausible  obieotioB 
wbioh  baa  once  been  atated ;  yet  it  caooot  be 
aaked  aa  matter  of  right,  to  give  a  delay  for 
Ihia  purpoae  of  scrslioizing  the  verdict,  ond 
aearohing  for  flawa,  where  none  can  be  dis* 
covered  at  the  time.  Such  a  motion  waa  over- 
ruled in  the  caae  of  Nairn  aod  Ogilvie,  Aug. 
14,  1765;  whom  throughout  the  trial,  the 
1  for  the  paonels  had  coDdocted  4he  de- 
i  in  too  sealoua  a  faabioa,  and  one  which 
waa  aomewbat  daaraipectful  to  the  bench.  On 
tbeur  mofing  to  be  allowed  some  lime  to  di^feot 
and  prepare  leaaons  of  escepiion  to  the  verdict : 
«<  The  lords,  Ike.  having  conaidered  the  fore- 
going  debate,  declare  that  ibey  will  proceed  to 
give  judgment  upon  tho  verdict,  uslaaa  the 
proeuratora  for  the  panoels  will  forthwith  stale 
bpecial  reasons  in  arreat  of  judgment.^"  If 
snch  reasons  are  pleaded,  it  ia  alao  m  the  option 
sf  the  Court  eilber  straightway  to  diapoaeof 
Ibem,  or  to  name  a  day  for  die^bemtlag  on 
the  aubjjAct,  and  make  an  order,  if  tbey  see 
OMiae,  for  laying  the  debate  before  tb^,  in 
some  wrisen  abape,  for  their  more  mature  con- 
aideratiun."  Hume'aGoBm.Tijalfor€riffleay 
Ml.M-i^P-MS, 


A.  a  1765;  fiaiS 

aealingfst^airoo  aexagcaimo 
qiiinta,  per  Honorabil?a  Viroa  D^imionm 
'  Qiibeitom  Elliot  de  Minto,  B^ronetom, 
Donunom  Justiciarium  Ckricum,  Ale»- 
andrum  Boawelt  de  Ancbinleck,  Andream 
Prmgla  de  Alemoor,  Jacobum  Ferguses 
de  Rtfooir,  et  Georginm  Brown  de  Coal* 
alwD,  CommbwionariQa  Jnaiiciarim  diet. 
^.aN.Bcgia. 

Coria  legiliiiib'affirmata* 
^alras' 
Katharine  Nnrs,  asd  Pmiriek  (Mhia,  pi»> 
t  priaosoif  is  th»  Tolbooth of  fidisbiirgbi 


Indicted  pnd  aocssad  sa  is  thp  preo9diB|^ 
Sederunts. 

Xockkrrl,  Maa,  Cmfy,  and  X^asdos,  for  ths 
pannela,  by  tbia  minute;  lepmented,  That  so 
judgment  onght  to  pass  on  tbia  fenlict,  in  is- 
inect  that,  ao  far  aa  any  thing  ia  found  againal 
tne  panneb,  the  ssose  ia  void  and  null ;  tbs 
procaadinip  is  the  courae  of  this  trial  bavisf 
bean  moat  informal  and  irregular.  ParticolsrlT, 
between  the  boiira  of  three  and  four  of  ths- 
aftemoon  of  Monday  tbe  Iftth  inatant,  tbejnrj 
aroae  from  their  aeata,  and  dispersed  into  diffs- 
tent  Goniera  of  tbe  bouse;  aonM  of  tbem,  es 
that  occasion,  even  gping  elut  bf  tbe  room 
where  the  Conrt  sat ;  and  continued  so  dis- 
persed, eating  and  drinking,  and  coaveraing  is 
private  with  different  persons,  and  particularly^ 
with  tbe  connael  for  tbe  prosecntor,  for  ths 
apace  of  half  an  hour  and  better,  a  witaem 
being  then  under  examination,  and  s  part  of 
her  deposition  reduced  into  writing  before  tbey 
bad  so  dispersed ;  till  at  last  the  clerk,  at  the 
deaire  of  one  of  the  judgsa,  called  over  tbe  list 
of  aasise,  when  they  again  aaseofbled  end  took 
their  seats,  one  or  more  persons  having  cos- 
versed  in  private  with  the  witneas  then  under 
eiamipalion,  dnriog  the  time  tbe  jury  had  beca 
dispeiacd ;  the  said  witness  being  Anne  Clark, 
against  whom  dgections  had  been  proponed  by 
the  paonels,  hot  over-ruled,  and  a  proteat  for 
remeid  of  law  taken  thereon.  This,  it  is  ap- 
prehended, was  an  actual  adjournment  of  ths 
trial ;  at  leaat,  it  bad  all  tbe  bad  effects  of  as 
actioiifmncot,  an  opportunity  being  gives  Is 
converse  with  the  jurymen  in  private,  to  aokcit 
Ibem,  and  to  offer  evidence,  which  the  pannela 
and  tbeir  counael  had  no  opportunity  to  see  or 
bear;  an  evait  which  the  law  of  this  country 
baa  been  particnlarly  careful  to  avoid  ;  and  baa 
considered  the  preventing  such  things,  and 
giving  absoUite  aecnritv  againat  them,  to  be  s 
^ndamenlal  point  in  /trial  by  jury,  as  f  ppeara 
by  the  act  1687,  chap.  91,  whereby,  •'  Our 
SDvarame  lord,  considering  tbe  wrangea  al- 
kdged  aostaibed  by  diveraa  neblenaeS  and 
mbers,  lieges  of  tbia  icalme,  beiog  accused  of 
tisaaoD,  li  aoHesutiog,  boaating,  and  menao* 
lag  of  tbe  assise,  aAar  they  were  indoerd,  toe 
sccnsanr  and  otbera  peraooaa,  tbeir  fovouiersv 
bavioglibaity  to  psmto  tbe  aaid  aasise,  and 
4opisdsos  i^  <^sa  pisk  wnis  sb4 
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tnd  uther  probation,  m  they  pleased,  to  verify 
the  crime  ootwith  the  presence  of  the  nartysao- 
cased ;  quhairby  the  jnst  defence  of  their  lites, 
lands,  and  honours,  was  taken  away;  there- 
fore our  said  sofereigo  lord,  with  a^rice  and 
coDBCDt  of  the  estates  of  this  present  parlia- 
ment, has  statuted,  ileclared,  and  ordained, 
•That  in  all  times  coming',  the  haill  accusation, 
reasoning^,  writes,  witnesses,  and  other  proba- 
tion, and  instruction  whatsomefer/if  the  crime, 
sail  be  alledged,  reasoned,  and  deduced  to  the 
assize  in  presence  of  the  party  accused,  in  face 
of  judgment,  and  no  otberways." 

From  If  hicli  statute  it  is  plain,  the  legisla- 
ture meant  effectually  to  guard  against  every 
opportanity  of  making  any  impression  upon 
the  minds  of  jurymen,  excepting  by  what  was 
aaid  and  done  in  open  court,  and  in  presence  of 
the  pannels ;  and  all  the  salntary  effects  of  this 
•Utute  must  he  eluded,  if  opportunity  is  given 
for  the  eounset  for  the  prosecutors,  or  othem, 
toaollieite,  practise  upon,  or  argue  with  the 
jurymen,  during  the  counw  of  the  trial,  in 
private,  by  permitting  them  to  leave  their  seats, 
disperse  through  the  house,  and  converse  pri- 
vately with  whatever  person  they  think  pro|ier : 
that,  in  like  manner,  about  four  of  the  clock  in 
the  morning  of  Tuesday  the  18th  of  August, 
at  least,  between  -the  hours  of  three  and  five  of 
the  morning  of  that  day,  the  jury  dispersed 
again  in  the  same  manner ;  and,  in  their  ab- 
sence, part  of  the  deposition  of  Elizabeth  Stur- 
Fock,  one  of  the  witnesses,  was  taken  down  : 
that,  about  that  time,  the  Court  likewise  broke 
tip,  no  quorum  of  the  judges  continuing  on 
the  bench,  the  lord  Kaims  only  remaining 
there,  the  rest  retiring  and  conversing  in  private 
with  sundry  of  the  jury  and  others ;  and,  upon 
that  occasion  likewise,  the  jury  eat,  drank,  and 
conversed  in  private  with  different  persons,  and 
in  particular,  with  the  counsel  for  the  prose- 
cutor ;  whereby  the  trial  was  again  inteiTupted : 
that  no  roll  was  called ;  nor  was  it  any  ways 
ascertained  that  they  re-affsembled,  the  lord 
JLaims  only  calling  out.  Gentlemen  of  the 
jury,  are  you  all  there?  and  the  depute  clerk 
of.  justiciary  answering,  1  see  fifteen ;  but  no 
answer  was  returned  by  the  jurymen  them- 
selves. That,  in  this  case,  the  Court  was  most 
unquestionably  adjonmed,  as  no  qaorani  of 
the  judges  remained  sitting  on  (he  bench ;  and, 
though  no  act  of  adjournment  appears  in  the 
record,  yet,  it  is  hunobly  apprehended,  that 
that,  instead  of  mending  matters,'  renders  them 
worse ;  for  an  adjournment  via  facti^  is  un- 
questionably as  much  an  adjournment  as  one 
made  by  an  order  of  court,  having  all  the  bad 
consequences  of  it,  and  many  more.  That  it 
w  an  adjudged  point,  that,  after  a  jury  is 
charged  with  a  pannel,  the  Court  cannot  be 
adjourned  till  the  jury  is  inclosed.  This  was 
solemnly  determined  in  the  case  of  Janet  Ro- 
nald, who  was  tried,  in  May  1763,  at  the  cir- 
cuit-court of  Perth,  for  the  crime  of  giving 
poison  to  her  sister  ;  in  which  ease,  after  the 
proof  was  concluded,  and  while  bis  majesty's 
advocate  was  td^rqp^  the  jury,  one  of  the 


jnrvmen  happened  suddenly  to  be  taken  iK, 
and  appeared  incapable  of  doing  his  doty  tl 
that  time ;  for  which  reason  the  Court  wis  ad* 
joomed  till  next  morning,  when  that  joryniB 
being  recovered,  the  jury  again  re-assemUcd, 
were  mdosed,  and  returned  a  verdict  agaioM 
the  prisoner,  finding  her  guilty  art  and  part  of 
the  crime  libelled.  It  was  moved  in  arrest  of 
judgment,  that  the  Court  having  beet  id- 
jonrned  before  inclosing  the  jury,  and  the 
jurymen  dispersed,  and  an  opportunity  gives 
to  sollioite  and  practise  on  them  in  private,  the 
verdict  was  void  and  jiull,  and  no  sentence  oosUI 
foltow  in  consequence  thereof.  The  matter, 
on  account  of  its  importance,  was  referred  t» 
the  Court  of  Justiciar}r  at  Edinburgh,  where  it 
was  solemnly  debated  in  presence  of  the  whole 
judges;  and,  after  infonnations  had  bees 
given  in  on  this  point,  and  recorded  in  the  boob 
of  adjournal,  the  Court  being  of  opinioo,  that 
this  adjournment  vitiated  the  whole  proceed- 
ings, did  not  pronounce  any  sentence  oa  this 
verdict,  bnt  assoilzied  the  pannel,  and  dismiaiei 
her  from  the  bar  :  that  the  adjournment  of  the 
Court  in  the  present  case  ought  to  have  the 
same  effect  to  vitiate  all  the  subaequcat  pro- 
ceedings, and  to  procure  an  Absolvifor  to  the 
pannels ;  since  every  bad  consequence  tbstcts 
be  figured  or  imagined  to  result  from  an  id* 


journment  by  act  of  the  Court,  most  result  iho 
froin  an  adjournment,  via  facti.  That  shoot 
three  o'clock  of  the  afternoon  of  TueMlay  the 
IStli  oft  August,  at  least,  some  tine  bftwcra 
the  hours  of  two  and  four  of  the  afkcraoooof  that 
day,  the  jury  again  dispersed,  andcoovervedis 
private  with  sundry  persons  in  dilieresi  porta 
of  the  house,  and  continued  dispersed  far  tbt 
space  of  half  an  hour  or  up#arda;  after  which 
they  again  returned  to  their  seats:  thil  all 
these  various  adjournments  and  dispeniog  df 
the  jury,  it  was  out  of  the  power  of  tlie|«0Bda, 
or  their  counsel,  to  prevent;  the  jury  beiag 
actually  dispersed,  on  all  these  several  occa- 
sions, before  they  were  aware,  no  motioo  hav- 
ing been  made  publicly  for  leave  of  the  Cuort 
to  dbperse,  and  the  panneU  and  tlieir  oosoad 
being  intent  upon  the  business  that  was  goiaf 
on,  and  that  attention  firat  interrupted  by  the 
noise  the  jurymen  made  when  actually  dis- 
persing: that  it  is  in  vain«  in  the  pmenteaae, 
for  his  majesty's  Advocate  to  plead  the  oeeea- 
sity  of  the  jury  being  refreshed  in  sucb  a  caae; 
for  they  were  refreshed  on  several  other  ooea« 
sions  fa«sides  those  above-mentioned,  at  which 
times  the  refreshments  were  always  giveo  thesi 
in  their  seats ;  and  it  is  apprebenJed  that  osf^ 
always  to  be  the  case,  as  it  is  a  material  poiul, 
that  the  quality  and  quantity  of  the  relreab- 
ments  they  take,  particularty  the  wine,  and 
other  strong  liquors,  should  be  regulate  ^jtbo 
Court,  under  whose  immediate  iaspeetiaa 
every  thing  of  that  nature  ahonM  be  giva 
them ;  but  by  jurymen  disperaiog,  and  driak' 
ing  liquors,  in  what  quantity  and  of  ^^^^MJ*! 
lity  they  please,  in  private,  and  while  rsaaovn 
from  the  inspetBtwn  of  the  Comi,  there  ia » 
hazard  of  th^  bwominff  iatomatad  witii  ih* 
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liqaon  tiwy  drink,,  which  may  be  nf  the  most 
d&Bgerons  oonsequences  to  the  tecarity  of  thoie 
who  are  tried,  and  consequently  to  the  H? et  and 
libertiet  of  the  siiljeGts  in  this  oonntry  in  ge- 
neral. That  the  had  effecU  of  all  theae  aer oral 
adjonroments  were  severely  felt  by  the  pannela 
in  this  case ;  they  served  to  protract  the  trial, 
and  what  impressions  were  communicated  to 
the  jurymen,  when  diaperaed,  or  what  quan- 
tities of  liquors  they  swallowed,  are  oiroum* 
stances  which  cannot  be  known  to  the  pannels 
or  their  counsel :  hot  after  the  last  time  the 
jurymen  were  dispersed,  and  when  the  evi- 
dence on  the  part  of  the  pannels  began  to  be 
adduced,  several  of  the  jury  shewed  a  very 
gTMt  impatience,  and  insisted,  that  that  evidence 
which  the  pannels  thought  material  for  them 
should  be  cut  short.  And  some  of  them  par* 
ticularly  disputed  the  relevancy  and  propriety 
of  the  questions  nut  by  the  counsel  for  the  pan- 
'  nels  with  great  neat,  insomuch  that  some  of 
the  judges,  and  other  jurymen,  were  obliged  to 
interpose,  in  order  that  the  exculpatory  proof 
might  go  on ;  and  the  counsel  for  the  pannels 
were  obliged  to  pass  from  many  witnesses,  in 
order  to  procure  attention  from  those  assizers. 
Hence,  though  thirty-three  hours  were  spent 
in  bearing  calmly  the  proof  adduced  for  the 
prosecutors;  yet  the  proof  for  the  pannels, 
after  being  faieard  by  those  jurymen  with 
{[reat  impatience,  was  put  an  end  to  in  about 
three  hours.  By  this  means  the  whole  proof 
relative  to  the  conduct  of  Alexander  Ogilvie, 
which  the  pannels  had  insisted  much  upon  in 
their  defences,  was  prevented ;  some  of  the 
jurymen  saying,  that  tliey^had  nothing  to  do 
with  Alexander.  That  at  one  period  of  the 
trial,  one  of  the  jury  retired  from  his  place,  and 
continued  absent  a  considerable  time ;  yet  the 
proof  went  on  in  the  mean  time,  the  witnesses 
w«re  examined,  and  their  depositions  taken 
down  in  writipg  in  the  mean  time,  he  paying 
no  attention  thereto,  nor  was  he  capable  or  do- 
ing so  at  the  tiaae;  so  that  he  could  no  more 
judge  of  what  was  said  or  done  at  that  time, 
than  if  be  had  been  twenty  miles  alisent :  that 
on  sundry  oocaaions  jury  men  did  retire  without 
leave  asked  or  given,  and  went  out  of  the  room 
where  the  Court  was  sitting :  that  it  is  in  Tuo 
for  his  majesty's  Advocate  to  plead  the* neces- 
sities of  nature  as  an  excuse  in  Ruch  cases ; 
for  there  is  a  remedy  known  and  oonolinonly 
practised,  when  those  necessities  oblige  the 
jurymen  to  withdraw,  viz.  Leave  is  asked  of 
the  Court,  which  orders  a  macer  to  attend  the 
juryman,  that  no  person  may  have  any  private 
intercoiirse  with  htm  during  the  time  he  with- 
draws, and  the  trial  is  stopt  till  he  returns. 

That,  by  tlie  act  concerning  the  regulation 
of  the  judicatories,  paaaed  in  the  third  session 
of  the  second  parliameol  of  king  Charles  the 
9nd,  in  the  10th  article  concerning  the  Justice- 
Court,  it  is  enacted,  «« That,  in  all  criminal 
pursuits,  the  defender,  or  his  advocates,  be  al- 
ways the  last  speaker,  except  in  ease  of  treason 
and  rebellHHi  against  the  king.*'  Which  act, 
Ihei^alteradnata 


to  the  loss  of  life,  or  to  demembratioD,  befom 
the  Court  of  Justiciary,  or  in  oirenit- courts, 
and  where  the  evidence  is  not  taken  down  in 
writing,  by  the  act  31  Geo.  9,  chap.  19,  §  18, 
yet  remains  in  full  force  as  to  all  other  criminal 
courts,  and  as  to  all  trials  brought  in  thb  court, 
which  may  extend  to  the  loss  of  life  or  limb, 
and  when  the  evidence  is  taken  down  in  writ* 
ing.  That  this  statute  notwithstanding,  after 
the  advocatea^for  the  panneb  had  conchided 
their  speeches  to  the  jury,  and  nothing  re* 
niained,  by  the  forms  of  court,  but  to  inclosn 
that  jury  for  the  purpose  of  returning  their  veiw 
diet,  one  of  the  judges  did  address  himself  t» 
the  jury,  in  a  speech  concerning  this  trial,  and 
the  credibility  of  particular  witnesses,  wherebjr 
the  pannels  were  deprived  of  a  legal  and  most 
material  privilege,  viz.  The  impremon  that 
must  be  left  by  ttie  hut  pleader  upon  the  minds 
of  the  jury  in  their  behalf. 

That,  besides  all  these  infbrmalitiei  com* 
mitted  during  the  courK  of  nroeedure,  the  ra-> 
cord  is  very  defective,  thouffn  the  defects  can* 
not  at  present  be  so  particnbriy  pointed  out,  an 
the  counsel  for  the  pannels  have  not  yet  had 
an  opportunity  of  inspectinff  it.  However,  the/ 
do  condescend  en  the  following  defects :  that 
sundry  admissiona  made  by  his  naajesty'a  Ad* 
vocate,  in  point  of  evidence,  favourable  for  thn 
pannels,  are  not  taken  down ;  so  that  the  record 
nasaed  to  the  knowledjg;e  of  the  assize,  witbont 
nearing  these  admissions.  One  of  these  ad- 
missions was,  passing  from  the  crime  of  incest 
during  a  part  of  the  time  libelled ;  another  vran 
relative  to  the  conduct  of  Alexander  Ogilvie : 
that  the  protests  for  remeid  of  tew  taken  for 
the  pannela  at  different  parta'of  the  trial  are 
not  engroased  in  the  record,  though  that  wan 
specialTy  insisted  for  at  the  time  they  were 
taken,  and  precedents  pleaded  on  and  produced  ; 
neither  is  the  condescendence  relative  to  thn 
malice  of  Anne  Clark,  which  was  made  for 
the  pannels,  but  found  not  relevant  by  thn 
Court,  mentioned  in  the  record ;  and  this  is  thn 
more  material,  that  the  omission  of  this  conde- 
scendence was  used  as  an  argument  with  thn 
jury  for  the  credit  of  Anne  Clark's  testimony, 
by  the  judge  who  was  the  last  speaker  on  thia 
trial ;  thouffh  it  will  be  remembered,  that  when 
thecooaaa  forthe  prosecutor  bad  >  concluded 
the  rest  of  his  proof,  he  gave  notice  to  thn 
Court,  That  as  the  counsel  for  the  pannels  had 
charged  malice  against  Anne  Cterk,  one  of  thn 
most  material  witnesses  for  the  proeecutor,  and 
meant  to  adduce  witnesnes  for  proving  that  ma* 
lice,  he  judged  it  necessary,  on  his  part,  to  ad- 
duce some  witnesses  in  order  to  obviate  that 
ohjection,  and  tojihew  that  this  witness  waa  so 
tar  from  bearing  malire  against  the  pannels, 
that,  after  she  bcul  been  once  preci»gnosced,  she 
had  witbttrawn  and  secreted  her  person,  when 
a  warrant  by  this  Court  wm  out  ai^ainst  her,  in 
order  to  avoid  her  being  brought  as  a  witness  in 
this  cause. 

That  the  verdict  appears  to  be  infbrmah; 
and  the  oonnael  for  the  pannela  apprehend  it 
will  be  fonnd  n  fecial  nnoi  when  applied  tn 
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the  iateriomtororrtkfMMjr:  tbal  it  di«i  nol 
bear  that  the  iary  coBnd«rad  Um  fPtiti  pia- 
4uood,  but  only  the  depOMlioM  of  th«  wUr 
il«i«,  though  writiBft  wtra  pcodoead  both 
by  proweator  akid  iianntl ;  partioQlariy,  tba 
dcobmtiona  of  tba  paaaeli  when  cxamiaadi 
tba  onaatiaM  put  to  theai  by  tba  abeiiff  aT 
Ediwofghy  whieh  thay  ara  aaid  la  ha?a  fm 
fimti  to  aoawar)  Anna  Clark'a  lattar  to  tba 
lord  adraoata ;  tba  allagad  lellara  fvwn  one  of 
thapanttds;  a  lattar  froaa  lovd  Oaoi^a  Beaa- 
aim }  a  latter  ftaai  aalanai  Marria,  io  whaaa 
ngimant  tba  |Maaal  PMriak  Qgilf  ia  aerrad,  at* 
Tharaforetbafaiw 
t  aansideratian  af 
I  af  the  jury 
t>  the  whole  efidaoaa,  appeara  from  another 
farticolar,  ns.  m  their  finding  the  pannela 
guiky  of  the  incaat  as  libaUedy  wbieh  includaa 
tba  whole  month  of  January ;  though  it  ia  in 
proaf,  that  the  late  Thomaa  Ogilria  waa  not 
narriad  till  tba.30th  day  of  that  month.  That 
if  time  ware  allowed  to  the  eounsel  for  the  pan-* 
•alat  to  conaider  the  Yerdiot,  and  inapeot  the 
raaorda,  aad  prepare  argumcnis  in  aupport  of 
tba  poailiaoa  they  have  now  laid  down»  they 
apprehend  there  is  a  good  cauaa  why  judgment 
ahoold  net  paae  on  this  verdiet.  They  bare  aet 
Ibrth  tbeaeoliieotions  in  obedience  to  the  Court'a 
>  deairiag  thaui  to  oondeticend,  and  craTed,  that 
Mare  time  may  be  allowed  them  to  atate  tboMobo 
jeotioMmore  fully,  or  any  other  which  may  00- 
car*  and  liberty  |fiven  tftem  toiBapeel>the  record, 
and  bafeeopieaof  tba  verdiot ;  which  bM  buM 
lefiMed  them  br  the  olerk.  And  thia  deoMnd, 
they  apprehend,  ia  tba  mare  reaaanaUe,  that 
they  have  only  had  a  raeoM  ef  faorteen  boura, 
Ivom  ibe  time  that  the  jory  wera  indoMd,  after 
aad«nagllie  AtigMa  of  atrial  wbiob  kalad 
for  forty^tbfM  bean ;  m  that  they  are  not  in  a 
eandkion  at  praaeat  to  aigna  their  obiectieM  m 
Moperly,  m  they  will  be  arhen  More  tioM  ia 
•UawMf  them.  Attend  aacbar  the  iaela  aet 
ftrtbtbeyefe*  to  praea,  and  they  erMe  that  a 
pniaf  aoay  be  allowed  aooordingly. 

^  Hia  MBfeii^i  AitnaU  and  Mk»for  O^ 
aaniianaweiiei,  That  tbacondaat  ef  tiiedor 
teoefartbe  ppaaela  ia  thia  trial  bM  becyiesp 
IraordiMry  from  tot  la  lail,M  appaanilnim 
the  dafeaora  rnmppnid  with  tlie  proof  iaeKaiilr 
Tbat«fterati«aloflbrty.4hrM  haiim 
moo,  before  •  j«iry  ef  the  meat  ror 
)dMM^olar,aadaAer  a  verdietMtunMd 
tbefaaaela  guiky,  anaUempt  ia  aow 
to  digappoint  public  joatioa,  by  a  plea  In 
arrest  of  judgment^  uaknown  in  the  tow,  nni* 
a«ppartad  by  any  psaeedeat,  and  in  itaelf  inrar 
laaMt  and  trisMMia.  That  this  filM  hM  l>ean 
■Btr educed  wilb«  deehunation  npan  the libenty 
af  the  anbjeot,  and  af  the  iaapMtanea  of  pi»r 
fMrviaga  >«ry  trial;  and  yet  tba  plea  alaelf 
tandf,  if  it  Jim  any  Meaning,  to  prave,  that  na 
trial  of  a  capital  crime  in  this  country  can  be 
talten  by  a  jary  ;  beeauM  'the  Ungtb  of  Mch 
trials  ooMiat,  ia  moat  oaaas,  make  U  uacaasaiy 
€»r  jiiryiiaa  t«  Mfiomb  thaMjBlMi,  %uAi9  ratica 


ftr  aonKfing the  neoasatiM af  aalara;  nrfiT 
thaM  tbiaga  caanot  be  permitted  by  the  Cosit, 
tbe  neeeosary  oaoae^nenof  is«  tbat  as  wdi 
trial  eaa  proceed  by  jory;  aad  in  order  to  briw 
aneb  eriounala  to  lustioe,  a  new  feriB  of  ti3 
MMl  be  infented.  That  when  a  pltt  » 
groqndleai  and  frieehNM  is,  far  tbe  Qiit  tine, 
tik^B  up  HI  behalf  af  two  pMaels,  wkM 
riMtt  and  situation  ia  liie  enaUe  tb»  M 
bring  many  learned  eoiibMl  to  argue  aad 
give  Montenanoe  to  such  a  plea,  in  keblf 
of  two  paaneli  convicted  by  their  CMutry 
of  the  most  atroeioqa  and  dangeroM  criM^ 
it  hecomM  tbe  digaity  of  tbe  Court  to  hor 
folly,  and  then  to  «ve  auch  a  judgaeat  «•  will 
show  that  the  law  knows  na  distindin  of  p«- 
sona;  aad  that  tbe  erimiaal  law  in  this  oooatiy, 
upon  which  tbe  security  of  tbe  gafanmciti 
and  the  Mfety  of  tbe  people  depends,  mwl  bm 
in  coorM  with  equal  effect  agaioat  tba  gmlal 
M  wall  M  the  meanmt  of  the  snbiects.  TW 
this  trial  bM  been  eondaotad  with  more  itt» 
tion  and  favour  for  tbe  deienee  ef  the  pwidi, 
than  any  trial  that  bM  oecurred  in  tbaaMBKvj 
ofanyofthemembera  of  tbe  Court.  Tbatila 
strictest  orders  were  given,  that  M  jaryuM 
abould  retire,  even  for  relieving  tbe  neoowlia 
of  nature,  without  leave  of  the  Court,  aodbciif 
attended  by  a  macer  of  the  Court;  which  vu 
aooardingly  punctually  ezeeoted  tbnoelMk 
the  whole  courM  of  the  trial.  That  irbMil 
beoauie  necessary  for  tbe  jory  to  refraib  iIub- 
selvM  from  time  to  tima»  for  greater  diqntcli, 
apd  to  ppevent  confusioa,  they  left  Ibeirheieb, 
aad  wera  refreabed  at  a  table  ImmadiMely  W- 
low,  at,  and  under4be  eye  of  tbe  Coart;  u4 
the  insHiuatiou,  that  aMoe  of  the  jury  mj 
bMo  taken  tM  much  liipior,  is  fobs  aad  ioji- 
rioua,  to  Che  knowledge  of  tbe  Court,  mJ  vm 
aat  M  nuch  m  iaainuaked  in  tbe  debate  wb« 
tbo  jury  was  praseat,  and  ia  now  for  tbe  fiirt 
tiaM,  tfarowa  into  this  nunute.  One  of  thr  ja* 
rymen  being  indispoaed,  roM  from  his  seol,  isi 
walked  for  aorae  time  behind  tbe  shsC,  M 
bMfd  Che  wbole  evidenoe.  That  00  cri- 
mmal  trial,  whese  auob  rafrcabavent  sf  Ibi 
iary  bM  beaa  aoMaMry,  wMever  ctrnri* 
la  a  aaMintr  m  little  exoeptioi»ble  Mtbe  fit- 
aaa*  t  Md  tbe  teodeney  of  ibe  paanelt'  pbtii 
taabew,  that  no  criminal  bM  been  kgsDyeoo* 
deamed  in  Sootlaad,  in  any  oaM  where  ^ 
trial  bM  aoatiaoed  for  auch  a  time  m  Io  icqoiit 


fefrmbaMnt  to  tbe  iary,  or  the  retiripg  of  uf 
jniyann,  or  tbe  relievmg  the  nusmitiei  of  Mp 
tore.  That  during  tbe  lime  tbe  juiT  vtrr  le* 
fraahing  themadvea  aha  firal  dav,  Aaae  CM| 
WM  andar  esamination,  wbiah  laitei  oi^ 
houcB,  and  vaaiained  in  her  place,  nodcr  iv 
lUEt,  till  bar  enouBi- 


eye  9f  the  Cenii, 
tioa  wMffeaomcd  upan  tbe  latarn  of  tbe  jeiy 
to  their  jdacfp;  and  aa  pcraaw  Moke  to  hw, 
the  maoar  of  Court,  wbM  be  gi^ 
aad  and  wi^e.  Aad  dnrisg  thf 
of  the  trial,  npeanetiMgivm,mB 
any  ef  tbe  jury  bM  oatirad  to  aaMaataia,tt> 
pffOQBcdiaga  alimpad  tiH  bis  ratam;  a*  w 
t|Mi«l^,  Asm  «Eb  MCMipty  of  thu  thi«  1^ 


IMS] 


fit  /«eM  tfiur  Jliknfe^* 


Ooutt  Hiii  fbr  totoe  thmt  iDtenrftls^  ttn  phi- 
eecdiog  in  the  proof,  yet  Ibore  #«■  do  ft4|oam* 
ment  of  the  Court ;  and  this  «p|MM  froin  tho 
record  of  the  Coort,  wiiieh  the  poDBCfs  ctftnol 
diflprof  e )  Md  the  Coort  remtln^  fv\\  withoM 
ioe  momeDt's  fnterraK  dtirtng  the  whole  eoane 
of  the  trial;  ehd  as  all  the  iacts  suied  ia  the 
|»lea  offered  for  the  pannels  pasted  in  preaenee 
of  the  Oomt,  and  aa  H  is  not  pretended  that  anj 
irroof  wka  done,  or  any  excMtion  lakcto,  in 
behalf  of  the  paanels,  to  any  part  of  the  pro^ 
eedure  doriagr  the  whole^  trial,  fhi*  leas  after  the 
jury  was  Inclosed,  no  proof  can  be  allowed  of 
the  facts  upoe  which  the  plea  ia  fhotaded,  hbd 
the  Coart  must  take  them  upon  thifr  owtt 
ktio^led|;e.  The  late  case  of  Janet  Ronald 
has  no  relation  to  the  preaent  ease ;  fht-  there 
the  Coort  was  adjoomed,  and  the  Jury  dismissed 
afW  they  were  charged  wiih  the  pannel.  Which 
was  found  to  be  contrary  to  law.  Hiat  the  m* 
sinustion  thrown  out  against  the  jury,  that  they 
were  impatient  to  hMr  the  evidence  for  the 

Knnels.  is  likewise  false  and  iniurioos,  to  the 
owledge  of  the  Court :  that  aiW  tlie  prose- 
cutor eoncladed  his  evidence,  wbicn  he 
abridged  as  much  as  possible,  the  counsel  for 
the  panuels  proceeded  to  open  their  defence  by 
ft  proof,  that,  afler  the  pannela  were  com* 
nitted  to  prison,  the  cattle  at  the  honae  at 
Eastmilu  were  sold  by  Alexander  Ogiivie;  aiid 
it  appearing  clearly  from  their  own  evidence, 
that  tnis  roup  proceeded  from  .an  order  of  the 
pannel  Patrick  Ogiivie,  it  was  observed  by  one 
•f  the  jury,  that  this  fact  did  not  appear  to  be 
material  to  the  issue ;  and  as  they  found  them^ 
■elves  much  exhausted  by  fatigue  and  want  of 
rest,  they  would  not  be  able  to  attend  to  such 
eridenoe  as  miffht  be  material  fbr  the  pannel'a 
defence ;  which  was  submitted  to  the  consider- 
fttion  of  the  paanePa  own  counsel :  and  they 
did  aocordinely  declare,  that  they  gave  up  that 
article  of  their  proof. 

The  protest  taken  by  die  pannels  for  remeid 
in  law,  n  exlsnt  in  process,  and  makea  apart 
of  the  record  of  this  trill.  The  objection  to 
the  evidence  of  Anne  Clark,  founded  upon 
malice,  was  clearly  dbprdved  befbre  the  jnry- 
by  evidence :  that  she  Was  so  far  from  harbour* 
ing  malice  againat  the  pannels,  that  on  the 
contrary,  afler  she  was  prscognosoed  befbre 
the  sheriff,  she  withdrew  herself  from  the 
place  of  her  abode,  and  concealed  heitelf  in 
different  phces  about  thia  city  ander  a  fhhie 
name,  in  order  to  prevent  her  behig  addaoed  as 
an  evidence  in  this  trial;  and  although  hia  ma- 
jesty's advocate,  perceiving  the  danger  of  pro- 
tracting this  trial  to  an  unnecessary  length,  did 
toot  insist  to  have  thia  part  of  the  evidence  taken 
down;  yet  it  appeared  so  strong  to  the 
pannels  own  counsel,  that,  when  they  came  to 
atate  the  grounds  of  their  allegatien  of  malice, 
and  to  adduce  their  vritoesses  in  snpijort  there- 
of, the  judge  examinator  gave  his  opinion,  that 
the  condescendence,  as  stated  b^r  them,  waa  not 
relevant ;  and  theylil  not  hmt  for  the opi- 
Diou  of  the  Court;  which  was  plsmly  giving  up 
and  passing  from  this  Objection  oi  malice,  or 
any  prtief  thereof. 


thliltbe?«rdiet«saco«file  aid  fbnnal  ia 
aH  respeetSk-— Theie  is  ae  aeesmky  thai  tU 
eefdiet  ahonld  meutieu  the  etidcaee  ape* 
which  the  jniyprMsteded:  that  aU  iIm  writiea 
evidence  adduced  before  the  jury  waa  in  behalf 
of  the  proaeculor,  and  no  written  evideaca 
whatever  was  proved  or  adduced  before  tha 
jury  in  behalf  of  the  panneb;  and  if  it 
can  be  supposed,  that  the  jury  did  not  taka 
noder  their  consideration  this  part  of  the  pro* 
lecutor^s  evidence,  it  waa  so  far  favourable  for 
the  pannels;  and  be  appeals  to  their  lordshiua* 
knowledge,  that,  in  most  trials  before  tnis 
Court,  the  declarationa  of  the  panneb,  and 
other  written  evidence,  are  relmed  to  in  tha 
libel,  and  produced  before  the  jury ;  and  manj 
verdicta' have  been  returned,  upon  which  ezt*^ 
cutioo  passed,  wherein  no  mention  is  made  of 
their  havbg  considered  such  written  evidence; 
for  it  is  in  their  puwer  to 'take  that  evidence 
under  their  consideration*  aa  a  ground  of  their 
verdict,  or  not,  as  they  please. 

That  it  is  the  uodbabted  right  of  the  coonsit 
fbr  the  pannel  to  be  the  last  speaker  upon  tha 
impoft  of  the  evidence,  and  the  prosecutor  has 
no  reply ;  but  it  is  the  inherent  right  of  tha 
Court,  and  easential  to  public  justice,  to  cofred 
mistakes  in  bw  or  in  fact,  by  which  Ihbe  im* 
pressions  tt^iOD  the  jiWy  may  be  made  by  thto 
counsel  en  eicber  side:  that  the  terdiot,  wiHi 
respect  to  the  incest*  b  ubeirceptiooable^  end 
prmriy  applies  to  the  charge  hi  the  libel. 

That  no  admission  was  tnade  by  hb  ttiljeik 
ty's  advocate,  that  b  not  properly  entered  upoa 
the  record :  Ihht  .he  passea  from  the  incest 
charged  to  hev^  been  committed  after  the  sixth 
of  June,  In  presence  of  the  court  and  jury,  aod 
the  Terdict  properly  applies  to  the  Hbei  as  s^ 
restricted :  that  the  cooaael  fbr  the  prbdaeift 
had  access  to  the  reeoid  during  the  wkola 
course  of  the  trial,  and  snice  thatdme;  and  It 
b  improper  to  ttiove  the  Ceurt  for  an  arrest  of 
judgment  tfll  they  have  further  time  to  con*- 
aider  the  recotrd,  In  order  to  dboover  what  ob- 
jections they  can  there  ftpd  m  support  of  theb 
plea.  In  respect  of  all  which,  judgmebt  ought 
to  be  pronounced. 

Afler  reading  over  the  foregoing  ninatei 
judicially,  in  presence  of  the  penneband  court, 
the  lorda  proceeded  to  adviae  the  same,  and 
pronooneed  the  fbllowmg  Inteilocntor  c 

'« Hie  Lord  Justice-Clerk  and  Coliimi8Sion«> 
ers  of  Justiciary,  having  consldeted  the  fore- 

Siing  debate,  and  knowing  that  the  whole  of 
b  trial,  from  first  to  bst,  was  carried  on  un- 
der the  eye,  and  in  presence  of  the  Court ;  and 
that  the  whole  of  it  waa  condnoted  with  aa 


much  rmlarity  and  aeenracy  as  ever  was  < 
in  any  tnal  before  the  Coort,  they  find  the 
sons  pleaded  in  arrest  of  judgment  not  relevant, 
and  repell  the  same;  and  they  abo  repell  tha 
objections  made  to  the  form  or  subs^nce  of  tfaa 
verdict."*  rS*»«'; 

<<  Giui.  EixioT,  I.  P.  D.** 

^  See  4  Hmne's  CenmenUries,  Trial  fbr 
€riikKS,3i$. 
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•  On  pronooncin^  of  irbicb  lBt0r1oetl«ir,Mr. 
AlexAiMJer  Lockhart,  advocate,  proearaUir  for 
the  pannelfl,  protested  for  remeid  of  law ;  and 
thereapon  took  inatrumeata  in  tlie  banda  of  tbe 
clerk  of  eourt. 

Then  there  wa^  a  Petition  giren  in  .and  pre- 
vented to  the  Court  by  the  aaid  Katharine 
Nairn  pannel,  signed  by  Mr.  Alexander  Lock- 
hart,  and  Mr.  Heori^  Duiidaa,  her  lawyers,, 
bearing,  That  the  petitioner  has  the  misfortune, 
in  the  criminal  prosecution  now  depending 
•gainst  her  in  this, court  at  the  instance  of  his 
majesty's  advocate,  to  have  a  verdict  returned 
mgainst  her  by  a  plurality  of  voices,  finding 
her  guilty  of  the  crimes  of  i^liich  she  was 
charged:  whereupon  hia  majesty's  advocate 
having  moved  for  judgment,  sundry  objections 
tvere  stated  upon  her  part,  why  no  judgment 
can  pass  agaiust  h.er  upon  that  verdict :  that, 
abstracting  from  these,  she  now  begs  to  repre- 
•ent  to  the  Court,  that  she  ia  pregnant;  and 
though  she  cannot  take  upon  her,  from  her  in- 
cz|)erience  in  these  matters,  positively  to  aay 
faow  far  she  is  advanced  in  her  iire|pancy,  ac- 
cording to  her  best  opinion,  she  judges  she 
may  be  about  three  months  gone  with  child. 

Therefore  praying,  it  might  please  their 
lordships,  to  direct  the  proper  inquiry  to  be 
made  into  her  present  state  and  condition  as  to 
her  alleged  pregnancy:  and  upon  the  same 
being  propeHy  certified,  to  auperaede  judgment 
'against  her,  if  any  judgment  can  pass  opon  the 
verdict,  till  after  delivery.* 


*  <*  Another  aituation  which  requires  a  delay 
of  passing  judgment  in  capital  cases,  is  that  of 
a  female  convict  who  is  pregnant ;  lest  her 
child  perish  with  her,  and  because  it  cannof  be 
known  with  certainty,  at  wlmt  time  her  deli- 
very shall  take  place.  Upon  any  allegation  of 
this  sort  (and  I  do  not  find  that  any  distinction 
has  ever  been  made,  whether  the  woman  were 
with  quick  child  or  noU  the  Court  will  order  a 
report  on  oath  of  akilrul  persons,  who  shall 
visit  the  pannel,  and  verify  ber  condition ;  and 
if  their  report  be  doubtful  on  their  first  visit, 
they  may  be  ordered  to  aee  her  again,  from 
time  to  time,  and  to  .report  anew  by  a  certain 
day,  to  which  the  diet  for  pronouncing  sen- 
tence mav  be  adjourned.  This  course  was 
taken  In  the  case  of  Katharine  Nairn,  in  Au- 
gust 1765,  and  in  that  of  Mary  Langlands,  on 
the  17tb  Nov.  'IrSd.f  In  this  last  instance,  the 
resnite  was  given  by  the  lords  Hailes  and  Hen- 
deriand,  the  only  two  judges  who  were  in  Edin- 
burgh at  the  time ;  and  their  deliverance  bears, 
that  as  no  quorum^  of  the  Court  could  be  got, 

f  «  Execution  was  delated  on  account  of  the 

fil0nel's  pregnancy  long  ai>o,  in  the  case  of 
elen  Geddes,  convict^  4f  incest,  March  2, 
1658.  This  is  on  authority  of  the  abridgment 
of  tbe  records,  in  the  Advocate's  Library  ;  for 
tbe  original  record  has  perished. 

{  <•  By  the  ac|  of  the  3d  sess.  of  the  2d  par- 
liament of  Charles  2d,  a.  d.  1672,  cap.  16, 
«atttledy  '*  Act  cpncerniog  the  reguhuioo  of 


Whii&h  Petition  being  read  meonrtiaadji* 
dicially  adhered  to  by  ber, 

«*  The  Lord  JusticeClerk  and  CommisnoBfii 
of  Justiciary,  having  heard  thia  Petitisa,  ^ 
gran(  warrant  for  letters  of  diligence,  at  theia. 
atanoe  of  his  mijesty's  advocate,  for  dhsg 
three  or  more  akilful  midwives  to  oonpetrbe* 
fore  their  lordships  against  to-morrow,  bebf 
Fridav  the  16th  day  of  August  curTeot,atoiiie 
o'clock  in  the  forenoon,  to  inspect  the  petitioBer 
Katharine  Nairn  pannel,  ana  make  trial  whe- 
ther or  not  ahe  the  petitioner  be  pregnaol « 
with  child ;  and  accordingly  to  give  their  «]ii- 
nion^  or  judgment  to  the  Court  thereio ;  asd 
continue  the  diet  against  the  petitioner  until  die 
said  time ;  and  appoint  her  in  the  mean  liiae  to 
be  carried  back  to  prison ;  and,  for  tbe  porpoie 
aforesaid,  the  said  lords  appoint  the  Denov 
foUowing,  to  wit,  Mrs.  Johnston,  Mrs.  Hanil- 
ton,  Mrs.  Duncan,  and  Mrs.  Hill,  knowa  aiiil- 
wives,  to  be  cited  as  above. 

(Signed")       "  Gilb.  Eluot,  L  P.  D." 

<<  The  Lord  Justice  Clerk  and  Commimweri 
of  Justiciary  having  considered  tbe  foregoief 
verdict  of  assize,  dated  and  returned  tbe  14(b 
da^  of  Anguat  current,  against  Katbarioe 
Nairn,  widow  of  tbe  deceased  Tbomai  Ogiivie 
of  Eastmiln  in  the  county  of  Forfiir,  tod  Pi- 
trick  Ogiivie,  lieutenant  of  the  89th  regiment  of 
foot,  brother-german  to  the  said  deceued  Tbo- 
mas  Ogiivie ;  whereby,  by  a  great  plorality  of 

they  therefore  proceeded  on  t^e  necessity  of  tbe 
case."    Hume's  Comm.  vol.  2,  p.  343. 

ThattbeCourt  of  Justiciary  will  after  seolenee 
respite  eiecution  on  account  of  prmaiiejr«Ke 
2  Hume,  cap.  17,  p.  348.  F^or  the  law  oTEog- 
land  respecting  this,  see  4  Blackst  Cooiol  c. 
31.  As  to  the  form  of  prooeeding  when  a  wodid 
convicted  of  high  treason  pleads  pregnaocj, 
see  Lonthian's  Form  of  Aooeas  before  the 
Justiciary  .in  Scotland,  p.  214,  edition  of  1752. 

the  judicatories,"  it  is  required  in  ths  M 
section  of  that  part  which  has  for  title  "  Cos- 
corning  the  justice  court,"  that  fonr  sf  tbe 
whole  number  be  always  a  quorum  of  tixl 
court,  except  at  tbe  circuit  courts ;  sod  by  §  ij 
that  two  of  their  number  be  appouted  to  [^  ud 
keep  each  of  three  circuita  therein  meotionei 
Doubts  having  been  entertained  whether  tbe 
presence  of  we  judges  was  under  tbis  lU- 
tute  necessary  to  hold  a  drcuit  court,  a  decla- 
ration was  made  under  the  sign  manual  of 
queen  Anne,  and  an  act  of  adjoomal  of  tbe 
Court,  of  September  3, 1708,  that  either  of  tbe 
two  judges  appointed  to  any  of  tbe  arcoito, 
might  proceeu  to  business  in  the  necessiry  ab- 
sence of  his  colleague.  It  aeems  that  doubtt 
were  entertained  of  the  sufficiency  of  ^ 
declaration  ;  to  remove  which  an  eoactmeBt  ta 
the  aame  purpose  waa  introducted  into  tbeita- 
tute  Geo.  2,  cap.  43,  accompanied  by  a  pron* 
aion  againat  the  attendance  of  the  justice  ft* 
nera  1  on  auch  occasions."  See  as  to  theis  poo^ 
1  Hume,  Trial  for  Crimes,  17,  €t  lof.  S^i ^'ff* 


13893  J^  Incest  nnd  Murder* 

▼oioes,  the  stid  Katharine  Nairn  and  Patrick 
Ogilf  ie  are  foand  guilty  of  incest  aa  lihelled, 
during  the  life  of  the  now  deceaaed  Thomas 
Ogilf le  of  Bastnuln ;  and  the  said  Katharine 
Nairn,  g^iltj^  of  munder,  by  poisoning  the  aaid 
Thomas  Ogilvie  her  husband  ;  and  the  said 
lieutenant  Patrick  13gilvie  pannel,  guilty  art 
and  part  thereof:  in  resnect  of  the  aaid  verdict, 
they,  by  the  mouth  or  Isaac  Gibbs,  deropster 
of  court,  decern  afid  adjudge  the  said  Patrick 
OgiWie  pannel,  to  bQ  carried  from  the  bar  back 
to  the  Tolbooth  of  Edinburgh,  therein  to  re- 
^  main  to  be  fed  upon  bread  and  water  only, 
in  terms  of  the  act  of  parliament  in  the  25th 
3rear  of  the  reign  of  his  late  majesty  king 
Cleorge  the  Qd,  intituled,  *  An  Act  for  preventing 
*  the  horrid  crime  of  murder,'  until  Wednes- 
day the  25th  day  of  September  next  to  come ; 
and  upon  that  day  to  be  taken  forth  of  the  said 
Tolbooth,  and  carried  to  the  common  place  of 
execution  in  the  Grass-market  of  Edinburgh, 
and  then  and  there,  betwixt  the  hours  of  two 
and  four  of  the  clock  after  noon  of  the  said 
day,  to  be  banged  by  the  neck  by  the  hands 
of  the  common  hangman,  upon  a  gibbet, 
until  he  be  dead :  and  his!  body  thereafter 
to  be  delivered  to-  Dr.  Alexander  Monro, 
professor  of  anatomy  in  Edinburgh,  to  be  by 
oim  publicly  dissected  and  anatomized,  in 
terras  of  the  said  act ;  and  ordain  all  his  move- 
able goods  and  gear  to  be  escheat  and  in- 
hrought  to  his  majesty's  use ;  which  is  pro- 
DOUDced  for  doom*    (Signed) 

**  GiLB.  Elliot. 

**  Al£x.  Roswell. 

"  And.  Pringlb. 

'*  James  Ferguson. 

*•  Geo.  Brown.'* 


•    A.  D-  1765. 
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Curia   JosnciARiA  8.  D.  N.  Regis,  tenta  in 

"  Nova  Sessiouis  Domo  de  Edinburgh,  de- 

cimo  sexto  ilie  mensis  August  i.  aiino  mil- 

lesimo  septiogenlesimo  sexaifesiroo  quinto. 

Sir  Honorabiles  Viros  Dominnm  Gilhertum 
lliot  de  Minto,  Baronetutn,  Dominum 
Justfciarium  Clertcum,  Alexandrum  Ens- 
well  de  Auchinleck,  Andrearo  Pringle  de 
Alemoor,  Jarobum  Ferguson  de  Pitfour, 
et  Georgturo  Brown  de  Coalstoo,  Com- 
roisKionarios  Justiciarise  diet.  8.  D.  N. 
Regis. 

Curia  legitime  affinnata. 
tniran* 
Katharine  Nairn^  prisoner  in  the  Tolbooth 
of  Edinburgh;  panoel: 

lodicted  and  accused  aa  in  the  former  Se- 
deruots. 

<*  The  Lord  Justice  Clerk  and  Commis- 
sioners of  Justiciary,  in  respect  that  Grisel 
M'Queen,  relict  of  Dr.  HqmiHon,  and  Agnea 
Ker,  wife  of  William  Hill,  late  one  of  the 
letter-carriers  in  Ediiiburi;h,  two  of  the  four 
mid  wives  named  yesterday,  and  cited  in  conse- 
quence of  ihe  wanraol  iheo  granted  for  to  have 
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appeared  this  day,  dp  only  compear ;  and  thai 
excuses  are  offered  and  sustained  for  the  other 
two;  therefore  they  grant  warrant  for  citing 
Mary  Crawford,  wife  of  William  Richardson, 
baker  in  Edinburgh ;  Msry  Angna,  widow  of 
Hugh  8beills,  wig-maker  there;  and  Mar- 
garet Watsoo,  widow  of  William  Petrie,  mer- 
chant there ;  all  known  midwives,  to  compear 
instantly  before  this  Court,  in  order  to  the  effect 
that  they,  or  such  of  them  as  the  Court  shall  ap- 
point, may,  upon  oath,  insfiect  the  pannel  Ka- 
tharine Nairn,  and  niake  trial,  whether  er  not 
alie  be  with  child,  and  accordingly  to  give  their 
opinipn  and  judgment  thereupon.  (Signed) 
«•  Gilb.  Eluot,  I.  P.  D." 

Conform  to  warrant  granted  yesterday  and 
this  day,  by  the  lord  justice- clerk  and  com- 
roisskinera  of  justiciary,  for  citing  of  midwives 
to  ioapect  the  pannel,  compeared,  in  preaenoa 
of  the  aaid  lords,  Agnea  Ker,  wife  of  William 
Hill,  late  one  of  the  letter-carriers  in  Ediii« 
burf^ ;  Margaret  Wataon,  widow  of  WilKam 
JPetrie,  merchant  there }  Grisel  McQueen,  wi- 
dow  of  Dr.  Hamilton  ;  Mary  Crawford,  wife 
of  William  Richardson,  baker  in  Edinburgh  ; 
and  Mary  Angus,  widow  of  Hugh  Sbeilla, 
wig- maker  in  Edinburgh ;  being  all  solemnly 
swore,  depone,  that  they  shall  faithfully  trr* 
and  true  report  make  to  this  Court,  of  their  opi- 
nion and  judgment,  whether  the  pannel,  Ka- 
tharine Nairn,  is  with  child,  or  not,  as  they 
shall  answer  to  God.    (Signed) 

Agnes  Hill,  Mart  RicBARDsaiii 

Maro.  Petrib,  MAaT8aEiLLs. 

Grizel  M 'Queen,  » 

Gilb.  Eluot. 

The  said  five  midwives  abore  tfamed,  having 
removed  out  of  court  with  the  pannel  to  ano« 
tber  room,  and  re  entered  into  the  same  after 
aiime  short  space  of  time,  depone  unanimonslj, 
from  what  they  have  observed,  they  cannot 
give  a  positive  opinion,  whether  the  pannel  ia 
pregnant  or  not ;  and  that  they  cannot  depona 
that  the  pannel  is  with  child  ;  nor  can  they  de* 
pone  that  she  is  not  with  child. 
(Signed) 
AoNE^  Hill,  Makt  RicHARDSoifi 

Mabgarkt  Petris,      Grizbl  M'Queen, 
Mary  89EU.LS, 

Gilb.  Elliot. 

**  The  Lord  Justice  Clerk  and  Commia* 
sioners  of  Justiciary,  in  respect  of  the  fore- 
going Report,  delay  pronouncing  of  aentenca 
against  the  said  Katharine  Nairn  pannel,-  till 
the  third  Monday  of  November  next  to  con^ 
at  12  o'clock  before  noon,  in  thia  place,  acid 
continue  the  diet  till  that  time ;  and  grant^ar* 
rant  to  the  five  midwivea  before- named,  along 
i«itb  Mrs.  Johnston,  another  known,  mid  wife, 
and  already  cited  for  that  purpose,  ai^d  who, 
upon  re|iort,  will  be  also  put  upon  oath,  that 
they  by  turns  may  f  isit  and  inspect  the  pers<yi 
of  the  said  Katharine  Nairn  pannel;  and  or* 
dain  the  aaid  midwives  to  report  their  opinion 
and  jodgfneoito  the  Court  the  said  day,  aneal 

4a 


5  GEORGE  III. 


Trial 


1331] 

the  said  Katharine  Nairn  her  pregnancy,  or 
being  with  child ;    and  appoint  the  paunel  in 
the  mean  time  to  be  carried  back  to  prison. 
(Signed)  "  Gilb.  Eluot,  I.  P.  D." 


Copies   of  the   Letters    mentioned   in    the 

/     Minute  of  Debate  in  Arrest  of  Judgment, 

p.  ,1333,    fvbich  were   produced  in  the 

course  of  the  Trial,  tint  were  n«t  proved, 

•nd  did  not  enter  the  Record. 

Letter  hy  Anne  Clark  to  his  Majesty* t  Advocate. 

*^  Lord  Advocate ; — Upon  my  coming  to 
town,  I  am  informed,  that  you  heave  been 
searching  for  ine.  It  would  ne?er  bread  in 
my  breest  to  keept  out  of  the  way,  had  it  not 
been  for  terror  of  imprisonment ;  but  bouping 
you  will  be  more  fiivourable  to  me,  I  shdl 
weat  upon  you  to-morrow  morning  at  8  of  the 
clo^k.  Anne  Clark.'' 

**  Sunday  evening,  eight  of  the  clock," 
'<  To  the  Right  Hon.  Lord  Advocate." 

Jxtter  from  Lord  George  Beauclerk^  Com- 
mander in  Chief  of  his  Majesty^  Forces 
in  North  Britain,  to  Lord  Justice  Clerk. 

"  My  lord  ;— By  a  letter  I  have  Just  received 
from  the  lord  advocate,  I  find  notice  has  been 
taken  in  Court,  that  notwithstanding  of  the 
order  of  the  Conrt  for  confining  of  Anne  Clark 
la  a  separate  room  in  the  castle ;  yet,  after  be- 
ing separated,  she  was  again  remanded  back 
to  the  same  confinement :  it  is  very  true ;  and 
I  have  the  honour  to  acquaint  your  lordship, 
that  it  was  done  by  my  orders ;   as  it  was  re- 

E resented  to  me,  that  the  room  in  the  gunner's 
ouse  she  was  by  desire  put  into,  was  by  no 
means  a  place  to  keep  a  prisonetin  safety ;  and 
I  am  determined,  that  all  prisoners  intrusted 
to  the  care  of  the  military  under  my  com- 
mand, shall  always  be  put'in  places  of  secu- 
rity. I  have  the  honour  to  be,  my  lord.  Your 
lordship's  most  obedient  humble  servant, 

"  G.  Beauclerk." 
«<  Holyrood'Jffouse^  Aug.  12, 1765." 
•<  To  the  Right  Hon.  the  Lord 
Justice  Clerk." 

Letter  from  Staats  Long  Morris^  esq,  to  Mr. 
James  Smith,  Writer  to  the  Signet. 

**  Huntley- Lodge,  Aug.  3, 1765. 
**  Sir  ;-*-This  day  I  received  your  letter  of  the 
Slst  of  July,  requesting  an  attestation  of  lieu- 
tenant Ogilvie's  behaviour  while  he  was  under 
my  command.  His  conduct  as  an  officer  was 
unexceptionable ;  and  he  was  alwavs  thought 
by  myself  and  the  other  ofQcers  of  the  regi  - 
ment  to  be  an  inoffensive,  harmless  man.  I 
•m,  Sir,  Your  most  obedient,  and  very  humble 
,  Mrraoty  Staats  L.  Morris." 

"  To  Mr.  James  Smith,  writer 
to  tbemgnet,  Edinburgh." 


of  K.  Nairn  and  P.  OgUvie,  [  1332 

The  Proceedings  in  this  Trial  betug  trans- 
mitted to  London  for  the  consideration  of  his 
majesty  and  his  ^privy-council,  the  fuUowiog 
signed  Opinion  of  Mr.  M'Cartt,  an  eminent 
English  counsellor,  was  presented  with  them : 

<<  T  have  read  a  great  delil  of  the  proceed- 
ings in  the  affair  of  the  unhappy  prisooers, 
Katharine  Nairn  dud  lieutenant  Patrick  Ogil- 
vie,  under  sentence  of  death,  for  the  heinous 
crimps  of  incest  and  murder.  Crimes  of  so 
black  a  dye,  charged  on  persons  who,  until  that 
time,  had  preserved  unblemished  cliaracters, 
should  be  attended  with  the  most  evident  prooft 
to  gain  credit  in  the  opinion  of  mankind,  at 
least  of  the  most  judicious  part  of  it.  Among 
the  vulgar,  it  is  nmch  to  be  lamented,  every 
calumny,  however  ill-supported,  finds  an  easy 
^admittance. 

«  It  seems  to  me  extremely  hard  on  the  pri- 
soners, that  they  should  he  tried  at  the  same 
lime  for  crimes  of  very  different  natures.  [As 
to  this  see  a  note  in  p.  1252.]  The  indictmoit 
charges,  That  they  have  presumed  to  commit, 
and  are  guilty  art  and  part  of  both,  or  one  or 
other  of  the  said  crimes  of  incest  and  murder, 
&c.  Adding  the  two  crimes  in  one  indictment, 
makes  the  prisoners  be  exposed,  to  a  greater 
odium,  and  creates  a  stronger  prejudice  against 
them.  I  think,  in  the  Taw  of  England,  a 
charge,  that  the  prisoner  at  tl^  bar  was  guilty 
of  one  or  other  of  two  crimes,  would  have 
vitiated  the  indictment.  It  is  lakl  down  as  a 
rule  in  Co.  Entr.  278,  that  the  fact  is  never 
laid  in  the  disjunctive.  And  in  5  Mod.  137, 
Rex  against  Stocher,  it  was  ruled,  that  an  in- 
dictment, setting  forth,  that  the  ddendaat 
*  m\]rderavit,  vel  murderori  causavit,'  is  not 
good  ;  for  these  are  different  crimes. 

«<  In  the  present  case  there  is  a  further  dis- 
advantage \  for,  as  I  am  informed,  the  trial  for 
incest,  and  the  trial  for  murder,  are  to  be  bad 
in  a  quite  different  manner.  In  the  first,  tbe 
trial  is  *  januis  clausis ;'  and  in  the  other  it  is 
« januis  apertis ;'  the  last  method  being  more 
public,  is  less  exceptionable.  In  tbe  case  of 
these  unfortunate  prisoners,  the  whole  was 
carried  on « januis  clausis  ;'  every  allegation  and 
deposition  in  support  of  one  branch  of  the  in- 
flictment  had  an  efft^ct  on  both  ;  but  this,  1 
thiuk,  was  rather  prejudice  than  real  conviction. 

**  I  am  of  opinion,  that,  if  the  crimes  charged 
are  considered  severally,  and  the  evidence  pro- 
duced to  support  one  crime  is  talfen  singly, 
without  the  assistance  of  the  other,  no  jury  m 
England  would  havefound  the  prisoners  gudty. 

<'  If  the  facts  alledged  as  a  proof  of  the  in- 
cest were  given  as  a  proof  of  the  carnal  know- 
ledge on  an  indictment  for  a  rape,  it  is  impos- 
sible a  jury  could  find  the  defendant  gudty.  I 
think  they  would  not  be  admitted  as  a  proof  of 
criminal  conversation,  to  inlitle  a  husband  to 
damage  on  an  action  of  trespass.  There  is 
not  one  fact  attempted  to  be  proved,  that  may 
not  be  literally  true;  and  yet  tbe  defendants  be 
innocent  of  uus  crime  of  carsal  knowla^p. 
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The  coDJectores  of  women  of  very  indifferent 
characters,  and  of  very  malicious  dispositions, 
may  naturally  lead  to  the  worst  things;  but 
these  conjectures  are  not  evidence,  when  there 
is  a  possibility  that  the  parties  may  be  inno- 
cent. 1  do  not  know  that  in  our  law  any  pre- 
sumption of  a  criminal  conversation  operates 
ID  any  circumstance,  but  that  of  being  *  solus 
cum  sola,  et  nudus  cum  nuda ;'  in  all  other 
circumstauces  a  positive  proof  is  required.  It 
ollen  happens,  that  a  man  is  indicted  for  a 
rape,  and  acquitted ;  and  yet  the  Cou^  directs 
a  prosecution  for  an  ^sault  with  an  intent  to 
commit  a  rape.  In  cases  of  that  nature,  I 
doubt  not  but  the  witnesses  in  the  present  case 
would  have  boldly  asserted,  that  a  rape  had 
been  actually  committed.  The  mind  of  the 
principal  witness  was  strangely  prepossessed  ; 
she  could  hear  distinctly  what  the  good  lady 
£astmiln  could  neither  hear  nor  see. 

*'  If  they  were  to  be  tried  on  the  mnrder 
singly,  the  proof  there  will  appear  as  defective. 
There  is  not  one  positive  proof,  that  Thomas 
Ogilvie  died  of  poison.  Tl^e  surgeons  who 
attended,  declare,  that  the  symptoms  mit^ht 
arise  from  natural  causes,  a  violent  bilious 
colic.  It  was  proved,  that  Thomas  Ogilvie, 
the  day  before  his  death,  and  some  days  before 
that,  had  complained  of  pains  in  his  bowels, 
an'd  had  called  lor,  and  taken  drams  in  several 
places,  to  procure  ease.  These  most  certainly 
were  not  the  effects  of  poison  taken  on  the 
morning  of  the  day  on  which  he  died.  Why 
might  not  these  pains  have  increased  the  day 
on  which  he  died,  without  the  Interposition  of 
any  poison?  The  matter  might  nave  been 
cleared  up  by  opening  the  body.  Surgeons 
were  present,  and  ready  to  perform  the  opera- 
tion, but  were  prevented  by  the  person  who 
has  spirited  up  the  prosecution,  and  who  is  to 
be  the  only  gainer  by  the  death  of  the  pri- 
soners. 

**  The  great  rule  of  evidence  is,  to  have  the 
best  proof  the  nature  of  tht/case  can  admit. 
That  certainly  has  not  been  produced  in  this 
case ;  it  was  not  opposed  by  the  prisoners,  but 
it  was  opposed  by  the  man  who  wishes  their 
destruction.  The  incest  is  supposed  to  be  cer- 
tain, because  the  husband  is  supposed  to  have 
been  poisoned  ;  and,  on  the  other  hand,  the 
man  is  believed  to  be  poisoned,  because  there  is 
a  supposed  proof  of  incest. 

*<  Under  these  circumstances,  it  is  difficult 
to  find  any  means  to  prove  the  innocence  of 
the  prisoners,  afler  a  verdict  and  judgment. 
The  19th  Article  of  the  Union  confirms  the 
jurisdiction  of  the  court  of  session ;  and  in  the 
same  terms  it  confirms  ihe  jurisdiction  of  the 
Court  of  Justiciary.  It  mentions  nothing  of 
an  appeal  from  tbeXourt  of  Session  to  the 
House  of  Lords,  yet  those  appeals  are  frequent. 
It  mentions  nothing  for  or  agniust  appeals 
from  the  Courts  of  Justiciary  :  it.certainly  does 
Dot  exclude  them.  There  lies  an  appeal  from 
the  Court  of  Exchequer  in  Scotland  to  the 
House  of  Lortls.  To  admit  an  appeal  from 
(be  two  supreme  courts  in  Scotland,  where 


propertj^  only  is  concerned,  and  not  to  admit  an 
appeal  from  the  third  supreme  court,  where 
life,  honour,  property,  and  posterity  are  con- 
cerned, appears  somewhat  extraordinary.  By 
the  same  Article  of  the  Union,  it  is  enacted, 
that  no  causes  in  Scotland  be  coguoscible,  or 
any  judgment  from  thence  be  recognosoed, 
received,  or  altered,  by  the  Court  of  Chancery, 
Q,ueen*s- Bench,  or  Common-Pleas,  or  any 
othercourt  in  Westminster- hall.  This  negative 
clause  as  to  Westminster-hall,  and  the  courts 
there,  seems  to  imply  a  power  of  recognoscing 
and  altering  causes  and  judgments  in  the  House 
of  Lords.  1  think  it  is  the  common  rule  of 
construction. 

*'  I  believe  there  are  few  instances  of  ap- 
peals from  the  Court  of  Justiciary ;  but  that  is 
not  a  proof  that  such  appeals  cannot  lie.  I  re- 
member a  petition  of  ap|>eal  was  sent  frooa 
Scotland  in  the  affair  of  Barrisdale :  there  Was 
some  difficulty  made  about  presenting  the  sp« 
peal.  Lord  Bath  was  applied  to ;  but  he  said, 
It  was  a  branch  of  business  he'  never  meddled 
in,  nor  was  he  disposed  to  meddle  for  the  fu- 
ture in  any  public  affair,  unless  it  was  such  as 
was  of  the  highest  importance  to  the  nation; 
however,  he  would  go  to  the  house,  and  men- 
tion it  to  the  chancellor :  and  in  some  days 
after,  being  called  upon,  he  said,  he  mentioned 
the  affair  to  the  chanoellor,  hut  that  it  was  un- 
necessary to  struggle  as  to  the  petition,  as  the 
king,  out  of  his  gracious  disposition,  would 
give  the  same  relief  that  was  sumed  at  by  the 
petition. 

*'  If  there  is  no  way  open  from  the  Court  of 
Justiciary  to  the  House  of  Lords,  it  is  the  only 
court  in  Great- Britain  which  is  not  subject  to 
that  jurisdiction ;  for  writs  of  error  go  frook 
th^  King's- bench  to  the  House  of  Lords,  even 
in  cases  of  high-treason.    It  is  not  a  commoa 

fractice,  I  confess ;  but  vet  it  has  been  done, 
see  neither  reason  nor  law  why  the  prooeed- 
ings  of  the  Court  of  Justiciary  might  not  fi^U 
under  the  review  of  the  supreme  court,  as  well 
as  those  of  the  Court  of  Session. 

"  Sept.  14, 1765.  A.  M'Carty."* 

*  "  The  reversal  of  judgment  on  review,  in 
course  of  law,  has  relation  to  the  sentences  only 
of  the  inferior  courts.  For  those  of  the  court 
of  justiciary  are  not  subiect  to  revisal  in  any 
form  of  process,  either  before  themselves  or 
any  other  tribunal,  not  excepting  even  the 
House  of  Lords,  to  which  the  judgments  of  all 
the  other  courts  of  justice,  of  both  Scotland 
and  England,  may  be  carried.  •  As  was  likely 
to  hsppen,  this  interesting  question  has  more 
thau  once  been  the  subject  of  discussion ;  and 
more  especially,  it  was  so  in  the  case  of  lieute- 
nant Ogilvie,  who,  after  his  conviction  and 
sentence,  applied  to  his  majesty  for^  resJHte, 
until  be  should  have  an  opportunity,  (parlia- 
ment not  being  then  assembled),  of  presenting 
a  petition  of  appeal.  On  tnis  occasion,  a 
respite  was  granted  accordingly,  in  the  mean 
time ;  and  a  remit  was  made  to  the  attorney- 
general  ibr  England,  and  the  lord  advocate  for 
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In  conseqiifDce  of  this,  liealenant  Og^ilvie 
was  rf*8piteU  trom  time  to  time  till  the  13lb  of 
Kuvemher,  1765,  when  (his  majesty's  fourth 
reprieve  being  ex|Hreil)  he  was  carried  from 

Scotland,  for  their  opinion  as  to  the  com- 
petency of  huch  review.  And,  on  the  part  of 
the  lord  advocate,  (at  that  time  Mr.  Millar,  af- 
terwards successively  lord  jtistice-clerk,  and 
president  of  the  court  of  session),  a  report  was 
giade  in  the  negative,  upon  these,  as  they  have 
generally  been  esteemed,  and  certainly  to  me 
appear,  sound  and  sufficient  grounds.  1.  The 
absolute  silence  of  all  our  books  and  authori- 
ties in  law,  with  respect  to  any  such  ri^ht  of 
appeal.  8.  That  there  is  no  vestige  ot  any 
such  process,  either  in  the  records  of  the  pre- 
■ent  Court  of  Justiciary,  which  was  established 
in  1671,  nor  in  those  of  parliament,  which 
begin  with  the  reign  of  James  t.  3.  The  si- 
lence of  the  Claim  of  Right  (1689,  c.  IS)  on  this 
head  ;  though  it  asserts  the  privilege  of  pro- 
testing for  remead  of  law,  against  the  judg- 
ments of  the  lords  of  session,  the  supreme  ju- 
dicature in  civil  or  patrimonial  affairs.*  4. 
That  the  Treaty  of  Union  confirmed  the  Court 
of  Justiciary  in  its  constitution  and  privileges  at 
they  then  stood  ;f  and  that  there  has  been  Ao 
instance  [excepting  a  singular  and  irregular 
case  about  the  church  ot  Elgin]  since  that 
time,  of  aiiy  such  appeal  being  received  by  the 
House  of  Lords.  The  opinion  of  the  attorney- 
general  for  England  coincided  with  this  report ; 
•nd  in  consequence,  upon  expiration  of  the  re- 
spite, lieutenant  Ogilvie  was  executed,  agree- 
Ikbly  to  his  sentence. 

'*  The  next  attempt  of  this  sort,  was  in  the 
trial  of  George  Dempster  for  bribery  at  an 
election ;  where  the  prosecutor  offered  a  peti-' 
tion  of  appear  against  the  interlocutor  of  Coart, 
•ustaining  the  pannel's  privilege  as  a  member 
of  parliament,  in  delay  of  trial.  This  was  re- 
mitted to  a  committee,  to  report  whether  it 
should  be  received,  (March  7tb,  1768;)  but 
the  i8sue  was,  that  instead  of  determining  the 
general  question,  the  House  saw  cause  to  pro- 
nounce an  order,  authorising  the  Court  to  re- 
consider their  judgment,  and  proceed  notwith- 
standing the  appeal.    [See  the  words  of  this 

•  The  article  of  the « Claim  of  Right,'  which 
Mr.  Hume  here  mentions,  is  expressed  thus. 
^*  That  it  is  the  right  and  privilege  of  the  sub- 
jects, to  protest  for  remeid  of  law  to  the  king 
and  parliament,  against  sentences  pronounced 
by  the  lords  of  session,  providing  the  same  do 
not  stop  execution  of  these  sentences." 

-f  In  the  19th  article  of  the  Treaty  of  Union 
it  IS  declared,  **  That  the  Court  of  Justiciary 
do  also,  aiW  the  Union,  and  notwithstanding 
thereof,  remain  ia  all  time  coming,  within 
Scotland,  as  it  is  now  constituted  by  the  laws 
ef  that  kingdom,  and  with  the  same  authority 
llnd  privileges  as  before  the  Union ;  subject, 
nevertheless,  to  such  regulations  as  shall  be 
made  by  the  parliament  of  Great  Britain,  and 
^  without  prejudice  of  other  rights  of  justiciary ." 


the  Tolbooth  in  Edinburgh,  and  wai  executed 
in  the  Grass-Market,  amidst  an  innoinerabla 
concourse  of  people.  Tbe  day  before  his  exe- 
cution he  signed  and  delivered  a  paper,  in  order 

order  in  Maclaorin's  Criminal  Cases,  p.  417. 
There  is  also  an  entry  relative  to  it  in  the  books 
of  Adjournal,  Aug.  16,  1768.  The  Lords  of 
Justiciary,  in  an  interlocutor  relative  to  this 
business,  had  inadvertently  applied  to  this 
order,  tbe  term  « judgment.*  Tbe  lord  adfo- 
cate,  of  the  above  date,  represented  to  the 
Conrt,  That  be  attended  the  Committee  of  tbe 
House  of  Lords,  whose  order  of  tbe  7th  of 
March  was  made,  *  of  purpose  to  avoid  tbe 
determination  of  tbe  question  as  to  the  compe- 
tency of  an  appeal  from  this  Court;'  andtliat 
be  was  apprehensive,  that  afterwards,  when 
the  rei  guta  was  forgottten,  this  interlocutor 
might  be  quoted  as  evidence  of  tbe  receiving 
of  the  appeal,  and  of  a  judgment  given  on  it  in 
tbe  House  of  Lords.  He  therefore  prayed  ta 
substitute  the  term  *  order*  for  that  of  *  jadg- 
'  ment.»  The  Court  declare,  their  having  used 
the  term  *  judgment'  in  the  above-mentioned 
interlocutor,  proceeded*  from  their  not  advert- 
ing that  there  was  any  material  differeccs 
betwixt  the  words  border'  and  *  judgment,' 
and  they  hereby  declare,  that  they  there  in- 
tended no  more  by  the  word  *  judgment,'  than 
by  that  of  <  order ;'  and  in  respeet  of  this 
declaration,  they  find  no  occasioa  to  alter  the 
former  record.]  A  second  appeal  was  entered 
in  this  case,  after  the  interlocutor  dismissing 
tbe  libel ;  but  this  was  remitted  to  a  committee, 
who  never  reported  on  the  matter. 

**  Soon  afterwards,  this  question  was,  bow- 
ever>  carefully  considered,  as  far  at  least  as  relates 
to  interlocutory  orders,  in  the  important  case 
of  Mungo  Campbell;  where  an  appeal  was 
taken  against  the  interlocutors  of  Court  sot- 
tainiug  their  jurisdiction,  and  finding  tbe  libel 
relevant.  Lord  Mansfield,  on  this  occasion, 
entered  fully  into  tbe  several  reasons  for  refus* 
ing  such  appeals,  especially  before  the  issue  of 
the  trial ;  and  the  petition  was  rejected  ac- 
cordingly. 

«*  Nevertheless,  it  was  thought  desirable  to 
bring  this  controversy  to  a  solemn  and  dedsivs 
judgment,  as  relative  to  the  case  also  of  an  ap- 
peal taken  after  conviction  and  sentence.  A 
petition  was  therefore  (iflTeredior  Alexander 
Murdison  and  John  Miller,  two  persons  con- 
victed of  sheep- stealing,  and  under  sentence  of 
death.  And  this  having  been  remitted  to  a 
committee,  the  House  of  Lords  determined  on 
their  report,  March  10,  1773,  *  That  tbe  ssid 
petition  and  anpeal  is  not  properlj^  brouffat,  and 
that  the  same  be  and  is  hereby  rfjectedi* 

**  Tliat  judgment,  in  itself  decisive,  has  noes 
been  confirmed,  with  other  two  [see  Mac- 
laurin  581]  to  the  same  purpose:  one  io  tbs 
case  of  By  water,  in  spring  1781,  wboooin- 
plained  of  a  decirion  repelling  an  objection  ia 
arrest  of  judgment,  ana  pronouncing  seoteoos 
of  death  ;  the  other  in  the  case  of  Robertma 
and  Berr^,  [May  8th,  1793,  sss  it  in  tkis  Cs|!» 
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to  be  made  pobllc,  of  which  the  following^  ii  an 
autheotic  copy : 

*'  I  lieutenant  Patrick  Ogilvie,  brother-||rer- 
man  to  the  deceased  Thomas  OgiWie  of  East- 
miln,  considering  myself  apoo  the  brink  of  this 
mortal  life  into  eternity  |  and  as  I  have  but  few 
hours  to  live,  would  cbuse  to  employ  them  in 
the  way  that  would  most  conduce  to  my  eter- 
nal happiness :  and  though  my  years  be  few, 
and  my  sins  many,  yet  I  hope,  through  God*s 
grace,  and  the  interposition  of  my  blessed  Re- 
deemer, that  the  gates  of  Heaven  will  not  be 
shut  ppon  me,  in  whatever  view  I,  as  a  crimi* 
nal,  may  be  looked  on  hy  the  generality  of 
mankindi ;  and  I  hope,  those  who  best  knew 
rae,  will  do  me  justice  when  I  am  gone.  As 
to  the  crimes  1  am  accused  of,  the  trial  itself 
will  shew  the  propensity  of  the  witnesses, 
where  civility,  and  poflsibly  folly,  are  explained 
into  actual  guilt ;  and  which  possibly  ba^  the 
greater  effect  in  making  them  believed;  and 
of  both  crimes  for  which  I  am  now  doomed  to 
suffer,  I  declare  my  innocence ;  and  that  no 
persuasion  could  ever  have  made  me  conde* 
Bcend  to  them. 

**  1  freely  forgive  every  persdn  concerned  in 
this  melancholy  affair ;  and  wherein  any  of 
them  have  been  faulty  to  me,  I  pray  God  to 
forgive  them. 

««  My  counsel  and  doers  have  done  their  duty 
for  me,  for  which  I  thank  them  sincerely,  con- 
sidering the  care  they  haile  taken  of  me,  and 


lection]  two  persons  under  sentence  of  impri- 
sonment, for  printing  and  poblisbiug  a  seditious 
libel.  On  the  former  of  these  occasions,  lord 
Mansfield  again  entered  at  large  uito  the 
history  of  this  matter,  and  detailed  the  reasons 
l^gainst  receiving  the  petition:  on  the  latter, 
it  was  attempted  to  be  shewn,  that  the  other 
precedents,  being  all  in  trials  for  felony  and 
capital  crimes,  were  not  decisive  of  such  a  case 
as  this,  where  the  sentence  was  of  imprison- 
ment only,  for  what  in  England  would  be 
termed  a  misdemeanour. 

**  After  detailing  this  series  of  high  authori* 
ties,  may  I  presume  to  add,  in  the  close  of  all, 
that  in  the  course  of  my  researches,  which  I 
have  carried  back  to  the  oldest  date  of  which  we 
have  any  genuine  record  of  the  proceedings  of 
the  Justiciar  and  his  depnties,  1  have  not  met 
Willi  any  thing  in  the  nature  of  an  appeal  to 
parliament,  beyond  a  mere  protest  that  never 
was  prosecuted,  or  which  tends  in  anywise  to 
shake  that  opinion  of  our  ancient  course  of 
practice  [Mr.  Amot,  in  a  note  to  p.  106  of 
bis  Collection  of  Crftiinat  Cases,  delivers  a 
positive  opinion  for  the  competency  of  appeals, 
and  this,  he  says,  is  founded  upon  his  search 
into  the  books  of  Adjournal  from  1536,  to  the 
present  times.  But  he  has  not  directed  the 
reader  to  the  particular  cases  or  proceedings, 
which  tend  to  the  support  of  bis  opinion]  on 
which  the  report  of  the  Lord  Advocate  in  the 
case  of  Ogilvie,  and  the  judgments  in  the  other 
cases,  are  bottomed."  Hume's  Commen- 
Uries,  €.  18,  §  4,  vol.  2,  p.  400. 


am  sorry  it  is  not  in  my  power  to  give  them  a 
better  reward. 

**  The  ministers  of  this  city  have  been  at 
great  trouble  aboot  my'  eternal  state,  which  I 
nave  always  gratefully  acknowledged,  and  will 
do  to  my  last  breath,  for  the  care  they  bavn 
been  pleaseil  to  take  of  me:  I  am  sorry,  time 
being  so  precious  now,  1 1iave  it  not  in  my 
power  to  express  my  gratitude  more  so,  for 
their  goodness  and  attendance  towards  roe; 
and  I  hope  their  labours  in  my  behalf  will  not 
be  in  vain. 

"  Captain  James  Robb,  and  the  other 
keepers  of  the  prison  under  him,  have  also 
shewn  me  great  kindness  since  my  oon6ne-> 
ment,  for  which  I  thank  them,  and  thought  W 
my  duty  to  declare  the  same. 

*'  1  desire  to  die  iu  peace  with  all  men,  ereii 
my  greatest  enemies,  begging  forgiveness  f 
them,  as  I  hope  for  it  from  that  God,  in  whose 
presence  I  am  soon  to  appear ;  hoping  fbr  the 
pardon  of  my  sins,  and  entrance  into  eternal 
blifs,  tbrongh  the  merits  and  intercession  of 
my  Redeemer,  to  whom  I  recommend  mj 
spirit :  Come,  sweet  Jesus,  come  quickly,  and 
receive  it !  (Signed) 

**  Patrick  Ooilvie.** 

*'  p.  S.  Mean.time  T  be|^  leave  to  clear  Mr* 
John  Fenton  of  an  affair  laid  to  bis  charge ; 
such  as  his  bein^  guilty  of  keeping  me  from 
making  a  confession  to  toe  world  before  I  died ; 
this,  I  hope,  will  be  si  warning  for  the  future 
from  such  like  mistakes  to  the  world,  and  hope 
'they  will  be  sorry  for  their  false  suspicioii 
now.  (Signed) 

**  Patrick  OoiLyiE*" 
**  Edinburgh,  Tolhooth,  Nov.  18, 1765." 

On  the  18th  of  November  1765,  the  High 
Court  of  Justiciary  met,  ajrreeable  to  their  ad- 
journment of  the  16th  of.  August ;  when  the 
consideiation  of  the  case  of  Mrs.  Ogilvie  was 
resumed,  and  the  midwives  appointed  by  the 
Court  to  visit  her,  having  emitted  their  declara? 
tion  upon  oath,  that  they  adjudged  her  to  be  in 
the  sixth  month  of  her  pregnancy,  the  Court, 
in  consequence  thereof,  again  superseded  the 

Sronouncing  of  sentence  until  the  second  Mon- 
ay  in  March. 

Mrs.  Ogilvie  was  delivered  of  a  daaghter, 
February  S7,  1766,  in  the  Tolbooth ;  firom' 
whence  she  foundi means  to  escape  on  the  16th 
of  March ;  the  Court  of  Justiciary,  who  met 
on  the  lOtb,  having,  on  account  of  hfer  being  so 
lately  brought  to  bed,  further  adjourned  to  the 
17th ;  on  which  day  she  was  to  have  received 
aentence. 


I  conjecture  that  the  Ouinion  signed  <<  X. 
M*Carty,"  which  is  printed  above,  was  that  of 
which  tbe  publication  gave  rise  to  the  rebuke 
mentioned  by  Mr.  Hume  in  the  following; 
passage: 

*<  For  preservation  of  the  authority  of  eoort% 
and  promotion  of  the  speedy  and  raectoal  ad* 
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vaocement  of  justice,  in  Scotlaod  every  jud^e, 
of  whatsoever  degree,  has  power  to  punish 
summaf ity,  aod  of  .bis  own  motion,  all  such 
disorders  or  misdemeanours,  committed  in 
court  duriog  the  progress  of  a  trial,  as  are 
either  a  disturbance  of  the  judge  in  the  exercise 
of  his  functions,  or  a  violation  of  that  respect 
and  deference  which  on^ht  to  be  observed  to- 
wards him,  when  proceeding  in  his  office. 
The  hindrance,  therefore,  or  molestation  of  the 
placers  or  other  officers  of  court  in  their  duty  : 
the  use  of  any  threatening  or  contumelious 
speech  or  gesture  there  wiih  relation  to  the 
judge  or  the  trial :  any  open  expression  of 
either  censure  or  approbation  of  the  proceedings 
tf  the  judge  or  the  jury,  as  by  acclamation  or 
otherwise ;  [see  I  he  case  of  a  man  fined  for  ap- 
plauding upon  the  acquittal  of  Stone,  i.  d. 
1796,]  nay,  the  wilful  and  repeated  breaking  of 
silence  in  court:  all  these. are  examples  of 
this  sort  of  blameable  contempt,  for  which  the 
magistrate  may  reprove  the  delinquent  of  his 
own  knowledge,  and  upon  the  spot.  All  wilful 
disobedience  or  gross  neglect  of  the  orders  and 
prece|)ts  of  court,  in  matters  relative  to  any 
trial,  is,  in  like  manner,  necessary  to  be  sub- 
dued without  delay :  otherwise,  the  course  of 
justice  would  be  liable  to  be  stopped  by  the  re- 
rasal  of  jurors  to  serve,  or  of  witnesses  to  appear, 
or  to  answer,  and  the  like. 

«<  It  is  equally  indispensable  to  repress  in  the 
same  speedy  and  efiectual  manner,  all  attempts 
which  may  be  made  with  relation  to  any  trial 
depending  at  the  time,  or  which  has  recently 
been  so,  to  slander  the  proceedings  of  court, 
or  to  depreciate  the  character,  or  sully  the  ho- 
nour, of  the  judges ;  or  to  impose  on  their  wis- 
dom, and  pollute  the  channels  of  iustice,  to 
the  prejudice  of  a  fair  and  unbiassed  trial,  be- 
tween the  parties.  In  former  tia»es  they  scrupled 
not  summarily  to  inflict  high  corporal  paios,  for 
transgressions  of  the  first  of  these  kinds.  As  in 
regani  to  Donald  Campbell,  February  24tb, 
1673,  who,  in  the  course  of  a  trial,  when 
standing  among  the  multitude  by  the  court- 
bouse,  had  openly  accused  the  earl  of  Atbol, 
justice-general,  of  gross  partiality  and  corrup- 
tion with  relation  to  that  case  v  he  had  sentence 
On  this  account,  to  stand  two  hours  upon  the 
Guck-stool,  and  there  make  public  confession  of 
^s  fault,  aod  to  have  his  tongue  bored  by  the 
commou  executioner."  [As  to  the  validity  of 
precedents  of  mere  acts  of  power,  see  vol.  8, 


p.  79.]  «'  More  lately,  with  relation  to  the  trial  |  the  Bill. 


of  Nairn  aod  Ogilvie,  and  after  thoae  panaels 
had  been  convicted,  certain  printers  were  re- 
buked, and,  on  account  of  their  submission, 
were  dismissed  without  farther  censure,  for 
their  fault  in  publishing  an  Opinion  of  English 
counsel  on  the  case,  accompanied  with  notes 
highly  injurious  to  the  Court  and  the  Jury. 
In  a  still  later  instance,  February  S3,  1793, 
[see  the  Case  of  Anderson  and  others  in  that 
year]  when  an  account  had  been  published  of 
a  certain  trial,  equally  glanderous  of  the  pro- 
ceedings  of  the  Court,  and  contemptuous  of  the 
persons  of  the  judges,  and  where  the  offence 
was  not  followed  with  the  like  symptoms  of 
contrition,  the  culprits,  Johnston  and  Drum- 
mond,  were  sent  to  gaol  for  three  months,  and 
till  they  should  find  surety  for  their  good  be- 
haviour in  time  to  come.*'  Hume's  Conun. 
vol.  1,  p.  319. 

As  to  writs  of  error  in  criminal  cases  in 
England,  see  in  this  Collection  the  cases  of  sir 
Thomas  Armstrong,  vol.  10,  p.  105,  and  see 
pp.  116,  e<  tf^. ;  of  Ashby  and  White,  vol.  14, 
p.  695,861,  etseq.;  of  Wilkes,  a.  d.  1764, 
1770,  and  "ftlr.  Hargrave's  learned  collectioB 
concerning  writs  of  error  in  criminal  cases,  Jon- 
dical  Arguments  and  Collections,  vol.  1,  p.  403. 
In  the  preface  to  which  volume  that  eminent 
lawyer  notices  that  though  he  had  not  there  of- 
fered his  own  opinion  **  be  has  often  thought 
upon  the  subject ;  aod  it  is  not  improbable, 
that  he  may  hereafter  commit  to  vrritine  bis 
sentiments,  not  only  upon  the  nature  of  the 
claim  of  the  subject  in  England  to  call  the  ap- 
pellant jurisdiction  over  crimes  into  action ;  bat 
also  on  the  controversy,  which  has  more  than 
once  been  agitated,  on  the  existence  of  soch  a 
jurisdiction  over  the  supreme  criminal  ooart  in 
Scotland."  It  is  therefore  to  be  hoped  fSu\ 
the  matter  will  receive  a  full  discussion  In  his 
most  valuable  *  Jurisconsult  Exercitations'  now 
in  course  of  publication.  See  some  important 
matter  concerning  the  right  to  a  writ  of  errar 
in  criminal  cases  in  England,  in  the  Nev 
Parliamentary  History,  vol.  5,  p.  445. 

Note ;  By  the  Commona'  JonmnI  of  Sab> 
bati,  4°  die  Maii  1  Will,  et  Mar.  it  appears, 
that  leave  was  given  to  bring  in  n  Bill  **  for  re- 
gulating construction  upon  the  staloica  far 
treason ;  and  trials,  and  proceedinga,  and  wriu 
of  ^rror,  in  cases  of  treason."  And  it  was  re- 
commended to  Mr.  Sacheverell  to  take  onic  of 
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547.  The  Trial  of  Florence  Hensey,  M.  D.  for  High  Treason  ; 
holden  at  the  Bar  of  the  Court  of  King's-Bench,  in  West- 
minster-hall:  Before  the  Right  Hon.  William  Earl  of  Man^ 
fidd,  Lord  Chief  Justice,  Sir  William  Dennison,  Sir  Michael 
Foster,  and  Sir  John  Eardley  Wilmot,  knts.  Justices  of  thfe 
said  Court,  on  Monday  the  I2th  day  of  June  :  32  George  II. 
A.  D.  1758.  [Burrow'^  Reports,  temp.  Lord  Mansfield,  vol.  1, 
p.  642.] 


Rex  wnui  Florence  Henset,  M.  D. 

On  Monday  8tb  of  May  1758,  the  defeod- 
aat  was  brought  into  court  by  tbe  keeper  of 
Newgate,  upon  a  Habeas  Corpus  directed  to 
bim,  commandincr  biin  "  to  bring  up  his  body." 
He  appeared  (upon  the  reading  of  tbe  return) 
to  have  been  cominitted  by  warrant  under  the 
band  and  seal  of  the  earl  of  HoliieruesiT,  one  of 
bis  majesty's  priocipal  secretaries  of  state,  for 
high -treason  in  adhering  to.  and  aiding  and 
corresponding  with  the  king's  enemies  ;  and  to 
be  detained  in  hi«i  custody,  by  virtue  of  a  second 
warrant  of  tbe  like  kind. 

Mr.  Attorney  General  prayed  that  tbe  re- 
turn might  be  filed. 

Court.  Let  it  be  filed. 

Mr.  Attorney  General  then  informed  the 
Court  and  the  defendant,  "  That  there  was  an 
imtictment  of  high-treason  found  against  the 
defendant :"  (Which  indictment  was  so  found 
by  the  grand  jury,  by  itself  singly,  and  brought 
into  court,  aingfy,  by  them  on  Tues.day  last.) 
With  which  indictment  the  defendant  being 
now  charged,  and  being  called  upon  by  the 
Secondary  of  the  Crown  office  to  hold  up  bis 
hand,  the  Court  ordered  the  indictment  to  be 
read  to  bim. 

But  the  Court,  (before  it  was  read  to  bim,) 
asked  him,  **  Whether  he  desired  counsel  td 
be  assigned  to  him ;"  and  if  he  did  desire  to 
hare  counsel,  then,  "  Whom,  by  name,  he  de- 
sired to  hare  assigned  to  him." 

He  named,  and  accordingly  the  Court  as* 
signed  to  binv,  Mr.  John  Morton,  and  the  ho- 
nourable Mr.  Thomas  Howard ;  and  Mr.  John 
Pierce  for  his  attorney. 

Tbe  indictm^ent  was  then  read  terhatim  to 
him,  by  the  express  direction  of  the  Court: 
(although  he  had  a  copy  of  it  fire  days  ago ; 
agreeable  to  7  W.-3,  c.  3,  "  fbr  regulating  of 
trials  in  cases  of  treason  and  misprision  of  trea- 
son.") Upon  which  indictment  bein^  thus 
read  to  him  by  Mr.  Barlow,  be  was  imme- 
diately asked  (by  Mr,  Athorpe,  secondary  of 
tbe  Crown-office,) '"  Whether  he  was  guilty  or 
not  guilty  of  the  high- treason  therein  charged 
upon  him."    To  which  be  pleaded  Not  Guilty. 

The  defendant,  aflel:  be  had  pleaded  **  Not 
Guilty/'  intimated  to  the  Court,  «<  That  he  bad 


f  eceired  hard  and  severe  usage,  during  his  con- 
finement." 

Mr.  Attorney  General  absolutely  disavowed 
his  having  received  any  severe  treatment  at 
all ;  and  assqred  bim  that  he  would  be  treated 
with  all  possible  humanity,  so  far  as  was  con- 
sistent with  bis  being  safely  secured  from 
escaping. 

Then  a  day  was  fixed  for  bis  trial;  viz. 
Monday,  12lh  June  1758. 

Which  being  settled,  without  any  sort  of  ob- 
jection  on  any  part,  tbe  defendant  was  re- 
manded  to  Newgate. 


On  which  Monday  19th  June  1768,  at  the 
trial,  the  defendant's  counsel  took  ezceptkm 
to  the  reading  of  two  papers  (N"  1,  «)— being 
the  rough  draughts  of  letters  written  by  him- 
self, and  found  in  a  bureau  where  be  kept  bis 
linen  and  fiapers ;  and  which  were  only  mtro- 
ductory  evidence ;  not  any  part  of  the  overt- 
acts,  which  were  to  support  the  species  of  the 
treason  charged  upon  him.  It  was  objected  to 
them,  that  they  were  not  sufficiently  proved  to 
be  tbihnd  in  his  custody  ;  nor  sufficiently  proved 
to  be  bis  hand-writing :  for  mere  comparison 
of  band^  is  not  sufficient  to  support  tbeir  being 
read  against  tbe  defendant. 

The  Counsel  for  tbe  Crown  answered,  That 
the  papers  being  found  in  bis  custody,  and  bis 
hand  having  been  sufficiently  proved  by  persona 
who  had  seen  bim  write,  it  was  sufficient  to  in- 
title  the  crown  to  r^d  them  ;  though  the  jury 
are  to  judge  of  them.  And  they  mentioned 
LAyer's  case  [vol.  16,  p.  931 ;  and  lord  Preston's 
case  [vol.  18,  p.  6451 ;  and  Francia's  case  [vol. 
16,  p.  897] ;  and  Sidney's  case  [vol.  9,  p. 
817.1 ;  and  Bucbannan>  case  in  the  north,  in 
1746 ;  and  Crosby's  case,  Skinner  578,  579, 
and  1  Ld.  Raym.  39,  S.  C.  Rex.  v  Crosby 
alias  Philips:  where  comparison  of  hands  was 
allowed  to  be  good  evidence,  if  tbe  papers  are 
found  in  the  custody  of  the  person  himself,  ^r 
John  Wedderburn's  case  [vol.  18,  p.  425.] 
Sir  Cholroeley  Bering's  case— foe  nwrder; 
(i.e.Rexv.Thornhill.) 

The  Court  unanimonsly  over-ruled  the  ob- 
These  papers  were  fbmid  in  his  col- 
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ody  ;*  and  they  ha?e  been  tufficiently  proved 
by  penoDS  who  have  aeeu  bim  write,  to  intitle 
.  the  crown  to  read  them. 
'  Then  the  evidence  for  the  crown  heing 
•pened,  and  ffiven ;  (which  consisted  chiefly  of 
lettert  to  and  from  the  prisoner;)  and  beini^ 
alleg^ed  to  be  a  proof  of  overt  acta  of  two  dif- 
ferent sorts  of  treason,  viz.  Of  compassing^  and 
imagining  the  death  of  the  Iting,  and  aUo  of 
adhering  to  the  liing's  enemies ; 

Mr.  Solicitor  General  declined  summing  up 
the  evidence;  choosing  lo  reserve  himself  for 
the  reply. 

Which  the  Court  held  to  be  within  rule,  if 
he  so  thott(rht  proper. 

So  the  Counsel  for  the  Crown  rested  it  here. 

Then  the  Counsel  for  the  Prisoner  (Mr.  Mor^ 
ion  and  Mr.  Howard)  began  upon  his  defence. 
They  declined  giving  any  evidence  on  the  part 
of  their  client :  hut  they  insisted  upon  these 
two  topics,  in  his  defence ;  viz. 

1st,  That  no  one  act  was  proved  upon  him 
in  Middlesex  ;  where  the  indictment  is  laid. 

9dly,  That  the  evidence,  if  it  bad  been 
brought  home  to  the  defendant  so  as  to  affect 
liim,  yet  would  by  no  mesne  have  amounted  to 
a  proof  of  an  V  overt- acts  of  either  of  the  two 
before  namedf  species  of  treason. 

For  they  were  only  letters  of  correspon- 
dence. And  if  a  correspondence  of  this  na- 
ture, either  within  or  out  of  the  realm,  had 
been  treason  in  general  and  in  all  the  king's 
•ttbfects,  within  95  Sdw.  8,  it  would  never 
bave  been  particularly  enacted  to  be  capital  in 
•  soMier,  by  the  Mutiny  Acts  of  3,  4  Anne  c. 
16,  §  35,  fo.  266,  and  30  G.  9,  c.  6,  §  I. 

N.  B.  The  former  makes  it  treason,  to  do  it 
«tber  **  upon  land,  out  of  England,  or  at  sea :" 
the  latter  makes  it  capital,  or  such  other  pu-- 
eiisboBent  as  a  court  martial  irtiall  inflict,  to  do 
it  **  upon  land  within  or  out  of  Great  Britain, 
4>r  upon  the  sea," 

Mr.  Yorke,  bin  majesty's  Solicitor  General, 
then  proceeded  to  reply :  in  doing  v^hich,  he 
made  only  some  general  observations  upon  the 
evidence  that  bad  been  given  on  the  part  of  the 
crown,  but  did  not  sum  it  up  particularly,  (aa 
the  prisoner  bad  given  no  evidence  at  all';)  but 
confined  himself  to  what  the  defendant's  coun- 
sel had  urged  in  his  favour,  in  point  of  law  and 
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He  answered  thus,  to  the  objections  which 
tbey  had  insisted  upon. 

1st,  That  the  5tli  letter  given  in  evidence 
bears  date  ■*  from  Twickenham,"  which  is  in 
Middlesez.-fi  Which  alone,  is  a  full  answer  to 
the  objection. 

Sdly,  That  the  correspondence  proved  was, 
in  point  of  law,  an  evidence  of  an  overt-act,  of 
each  of  the  before  mentioned  species  of  treason. 

*  See  East's  Pleas  of  the  Crown,  ch.  S, 
a.  56,  and  the  authorities  there  refeired  to. 

t  As  to  this,  sea  East's  Pleas  of  the  Crowo, 
abap.8,§5& 


First-^Of  compassing  and  imagining  the 
death  of  the  king.  To  prove  which,  be  cited 
1  H.  H.  P.  C.  167.  Cardinal  PooPa  case  S 
Inst.  14,  S.  C.  And  so  Ld.  Ch.  J.  Holt  tin 
held,  in  Gregg's  case;  [vol.  14,  p.  1371,1 
(which  he  cited  from  a  manuscript  report  oi 
judge  Tracy's)  and  baron  Smytk  and  Mr. 
Just.  JOormerWemad  to  agree  to  it  And  ia 
lord  Preston's  case,  also,  Ld.  Ch.  J.  Hohss 
held. 

Secondly — ft  is  also  an  overt- act  of  ad- 
hering  to  the  king's  enemies.  In  Cr»g% 
case — ,  it  was  agteed  by  all  the  judges,  **  Tkst 
such  letters,  though  mtercepted  before  they 
arrived,  were  so." 

Lord  Mantfield — We  bave  seen  three  re- 
ports of  Gregg's  case ;  viz.  One  by  Ld.  Cb. 
Baron  Dodd ;  another  by  Mr.  Just.  Price; 
and  this,  by  Mr.  Just.  Tracy :  and  tbnr  all 
three  agree  **  That  such  letters,  though  is- 
terceptM,  were  overt-acts  of  each  species  sf 
treason  before- mentioned ;  and  that  al  tfas 
judges  agreed  in  this." 

Mr.  Solicilor  G«ieral— And  aa  to  the  sta- 
tutes of  queen  Ann  and  the  present  king,  the 
sUtutes  of  7  Ann.  c.  4,  and  the  late  Motiaj 
Act  of  30  G.  3,  c.  6,  go  further  than  the  Act  «f 
25  Ed.  3,  does. 

Lord  Mantfield  summed  up  the  evidence. 
As  to  the  law — lerying  war  is  an  overt-act  of 
compassing  the  death  of  the  king :  an  overt-act 
of  the  intention  of  levying  war,  or  of  bringing 
war  upon  the  kingdom,  is  settled  tobe  an  overt- 
act  of  compassing  the  king*s  death.  SoGdt- 
ing  a  foreign  prince,  even  in  amity  with  this 
crown,  to  invade  the  realm,  is  such  an  overt- 
act:  and  so  was  cardinal  Pool's  cane.  And 
one  of  these  letters  h  such  a  solicitatMB  of  a 
foreign  prince  to  invade  the  realm. 

Letters  of  advice  and  correspondence,  sad 
intelligence  to  the  enemy,  to  enable  them  ts 
annoy  us  or  defend  themselves,  written  sad 
sent,  in  order  to  be  delivered  to  the  enemy, 
are,  though  intercepted,  overt-ada  of  toik 
these  species  of^  tresson  that  have  been  aaca- 
tioned.  And  this  was  determined  by  all  the 
judges  of  England,  in  Gregg's  case :  where 
the  indictment  (which  I  have  aeen)  is  mock 
like  the  present  indictment.  The  only  donbl, 
there,  arose  from  the  fetters  of  intielKgcace 
being  intercepted  and  never  .delivered :  bat 
they  held  **  that  that  circnmataaoe  did  ast 
alter  the  case." 


As  to  the  fact,  in  the  present  case— The  jmy 
are  to  consider  whether  tbey  were  written  bj 
the  prisoner  at  the  bar,  in  order  to  be  de- 
livers to  the  enemy,  aod  with  intent  tocaa- 
veytothe  enemy  such  intelligence  aa  might 
serve  and  assist  them  in  carryii^  on  war 
agains*  this  crown,  or  in  avoiding  the  dcstiaa- 
tions  of  our  enterprizes  and  armamenU  agaissl 
them.' 

Then  his  lordship  went  through  the  evideoee 
particuUrly:  and  having  finished  bis  sain- 
miiig  it  upi  he  proposed  to  the  ooynseli  sad 
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they  agreed  to  it  on  both  tidet,  «<  That  the  jury 
•bould  lake  the  lettcn  out  with  them." 
As  to  the  locality  of  the  lacta— He  said,  it  is 
'  certain  that  some  one  overt-act  most  be  proTed 
in  the  coanty  where  the  indictment  is  laid :  in- 
deed if  any  one  be  so  proved  in  that  counter,  it 
~  will  let  in  the  proof  of  others  in  other  counties. 
Now  here,  one  of  the  letters  is  dated  at 
Twickenham,  which  is  in  Middlesex. 

The  Jury  went  out,  a  litlle  after  eight,  tak- 
ing the  tetters,  &c.  with  them ;  and  sood  sent 
to  desire  leave  to  have  candles  ;*  which  the 
officer  who  brought  in  their  message  said  he 
was  sworn  **  not  to  let  them  have;"  unless  it 
should  be  so  ordered. 

^  Lord  Mansfield  asked  the  counsel,  if  either 
aide  objected  to  it.  And  the  counsel  on  both 
sides  agreeing  to  it — Leave  was  given  ac- 
cordingly :  and  they  had  them. 

In  half  an  hour  the  Jury^  returned,  and 
brought  in  their  verdict,  **  Guilty." 

Lord  Mansfield  observed,  as  to  the  two  acts 
of  parliament  of  7  Anne  c.  4,  and  30  6.  3.  c. 
^  6.— That  they  carried  the  matter  further  than 
the  law  extended  to  before :  and,  besides  that, 
they  were  both  of  them  declaratory,  as  well  as 
enacting ;  which  was  calculated  on  pur}K>se  to 
mvoid  tiie  very  objection  that  has  been  now 
taken :  (v.  ante^  p.  1343.) 

The  defendant  was  remanded  to  Newgate ; 
and  ;a  rule  made  «*  to  bring  him  up  again  on 
lYednesday." 

And  the  prisoner  being  accordingly  brought 
to  the  bar,  on  this  day  abtiut  4  o'clock  in  the 
^  afternoon,  by  the  keeper  of  Newgate, — 

Mr.  Attorney  General  prayed  the  judgment 
of  the  Court  upon  him. 

Mr.  Athorpe^  Secondary  of  the  Grown- office, 
called  upon  him  to  hold  up  his  hand  ;  and  re- 
minded him,  **  That  he  had  been  indicted  of 
high  treason,  and  thereto  had  pleaded  not 
gruilty ;  and  for  his  trial  had  pot  himself  upon 
God  and  the  country,  which  country  had  found 
bim  guilty;"  and  then  asked  him  ^' if  he  had 
any  thing  to  say  for  himself,  why  the  Court 
should  not  proceed  to  give  judgment  against 
him  according  to  law.'' 

The  prisoner  thereupon  took  out  a  written 
paper ;  and  rather  read,  than  spol^  it.     It  con- 


*  Conoeruing  the  unanimity  of  jurors,  see 
Emiyn's  Prefece,  vol.  1,  p,  xxix,  vol.  8,  p.  730, 
▼d.  12,  p.  474,  vol.  14,  p.  617,  and  Mr.  Barrioff- 
ton's  Observations  as  there  referred  to.  Mfr. 
Barriogton  has  oiUected  some  passages  relative 
to  trials  in  other  cnuntries  by  twelve  men.  As  to 
**  the  unanimity  of  the  twelve  jurors  in  their  ver- 
dict," be  observes  that  it  "  igust  be  admitted  to 
he  a  very  siojgolar  institatk>n."  For  requiring 
this  unanimity,  he  proceeds  to  suggest  some 
conjectural  reaaoao,  none  of  which  however  are 
satisfactory. 

"ISorae  partieoiara  respecting  the  inttitotkMi  of 
Trial  by  Jury  are  to  Im  found  in  Maopberson't 
Inquiry  into  the  origin  of  the  Anglo*SazoD8« 
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sisted  PftHl^  of  an  apology,  and  partly  of  « 
sort  of  delenoe  a^inst  the  charge;  together 
with  some  objections  to  the  proof  of  it  open 
him. 

The  substance  of  it  was— that  the  Oorre«- 
pondence  with  which  he  had  been  charged/ 
as  treasonable  and  giving  intelligence  to  an 
enemy  of  his  liege  sovereti^n,  was  nothiofp 
more  than  writing  letters  to  his  own  brother.' 
who  Was  so  far  from  being  an  enemy,  that  w' 
was  in  the  service  of  the  king's  good  brother 
and  faithful  ally,  as  his  majesty  himself  had 
stiled  the  king  of 'Spain,  in  his  speech  to  hf» 
parliament;  aud  that  these  letters  contained 
only  coffee-house  news  and  idle  speculations ; 
but  gave  no  such  intelligence  as  could  be  use- 
ful or  even  unknown  to  an  enemy  ;  nor  did  be-< 
in  J  any  of  the  secrets  of  this  gO?  ernraent  to- 
their  enemies. 

That  he  had  no  malignity  in  hiif  heart, 
against  tlie  king  or  bis  government ;  nor  had 
ever  been  guilty  of  any  improper  behaviour  ^ 
but  always  conducted  himself  with  decency 
and  duty  towards  his  king  and  country :  for 
the  troth  of  which,  he  appealed  to  his  character* 
and  conversation. 

And  as  to  the  papers  which  were  seised  by 
the  messenger,  at  the  house  where  he  lodged—- 
they  might  just  as  well  be  the  woman's  of  thsr 
house,  as  his :  lor  both  of  them  had  access  to 
the  bureau,  in  which  the  messenger  fbund  them* 

That  the  statute  of  7  W.  3,.c.  3,  §  Sdc  4, 
directs  that  there  shall  be  two  witnesses  to  each* 
overt-act  of  the  aame  treason.  Whereas  hif 
hand- writing  had  been  proved  only  by  oua 
witness,  who' could  pretend  to  know  any  thing 
of  his  hand-writioG^;  for  that  the  other  three 
knew  little  or  notning  of  his  hand,  and  could* 
scarcely  be  said  even  to  have  ever  seen  him 
write* 

[Note.  The  act  directs  **^  That  either  both 
the  witnesses  must^  to  the  same  overt-act,  or 
one  of  them  to  oniosaod  the  other  of  them  to' 
another  overt-act  of  the  same  treason ."  Burrow.] 

And  there  was  no  witness  at  all,  he  aaid,  to 
prove  any  act  of  treason  committed  by  him  in 
the  county  of  Middlesex,  where  the  indictment 
lays  the  offence  to  have  been  done. 

lie  alle|^,  that  this  case  of  his  was  the  firs^ 
instaoee  since  the  Statute  of  Edw.  3,  wher« 
giving  intelligence  has  been  holden  to  be  high- 
treason.  And  he  ssid,  that  as  he  had  not  had 
four  days  between  bis  trial  and  his  sentence^ 
(as  was  usual,)  his  counsel  -had  not  had  suffi- 
cient time  to  prepare  themselves  in  arrest  of 
jodhrment. 

Therefore  apon  the  whole,  he  prajred  that 
the  Court  wooM  either  be  so  kind  to  bim  as  to 
respite  his  sentence ;  or,  if  that  might  not  be 
obtained,  that  they  would  be  gracknisly  pleated 
to  recommend  him  to  his  majesty's  mercy. 

He  was  then  asked  **  If  he  had  any  point  o^ 
law  to  move  in  arrest  of  judgment?" 

To  which  his  answer  was  <«  That  be  had 
not." 

Lord  Man^ld  than  obserftdy  that  tho  pri* 
4R 
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•oner  bad  becto  coDticted  epoD  a  reiy  foil  tral, 
mm!  uiioo  very  cogent  proof;  and  that  be  ap- 
leafed  upon  ih^  evidence  to  bate  oaaDankted 
many  overt- acta  of  treason. 

'  He  took  notice,  tbat  the  prisoner  tiad  even 
^tlieited  tbia  employmettl,  front  inclination ; 
'  ta  well  aa  uaideriakea  for  bire,  to  act  as  a 
flpy  agaioat  hia  own  native  coantry,  and  to  re- 
peal the  aeereta  of  the  king  and  government  to 
1*a  open  eaeoBtes  of  boib ;  and  to  give  tliem 
information  and  intelligence  of  tbe  enterpriMea 
Und'desigDa  of  this  kingdom  against  them ;  and 
alf  this,  with  intent  and  in  orcler  to  ud  and  aa- 
aiat  tbem  in  defending  tbenaelvea  againat  bis 
Ifiog  and  eoantry. 

-  He  observed  that  tbe  eneany  bad  manifestly 
abew a  "  that  they  tbenaeWes  looked  upon  thia 
aorreapondence  to  be  aa  aid  and  asaistaoca  to 
tbem ;"  by  their  giving  him  a  atipesd,  and 
paying  him  a  stipakted  monthfy  priea,  aa  the 
murchaaa  aad  reward  of  it,  under  a  penalty  of 
hia  forfeiting  SOr.  for  erery  dmiasioD  of  a 
weekly  letter  from  bim. 

He  alao  obaerred*  that  the  prMoaer  appeared 
to  bare  procured  bislnformation  of  tbe  state 
of  our  navy  and  army  and  finanoea,  and  the 
0||ber  matters  coataiued  tn  hia  papers  and  me- 
BMNraQdume  seized  io  faia  bureau,  with  that 
very  view  and  iDtentkm  of  cammniiicatiiiff  them 
to  the  enemy':  -  and  by  hia  leUcr  :of  the  24d  of 
July  huit,  be  had  even  adviaed  and  invited  the 
eaemy  Io  invade  bis  native  oountry ;  and  to 
briaf  war  and  destruction  into  the  heart  of  it. 
The  guilt  of  this  offeoce  arises  from  the  m^ura 
of  the  correapoDdcnce,  which  is  ealculated  t» 
betray  the  secrete  of  bis  kiag  and  country  to 
the  enemy,  aa  a  spy ;  a  treason  of  a  very  dan- 
geraus  kind,  and  which  givea  an  enemy  much 
more  aid  and  assistance,  than  a  persoa  publicly 
and  professedly  declaring  himself  an  open, 
aoeroy  tb  hia  own- country  could  gtre  tbem. 

Ho  laki  it  down  as  a  poi«^  whiob  waa  never 
4»obtad,  «« That  thia  offiLie,  of  sending  io* 
^Uigenoe  to  the  eaemy,  «f llie  destinations  and 
oesigna  of  thia  kiog^diom  and  govemmeht,  iu 
order  to  assist  them  in  their  operations  against 
Wior  iu  their  defooce  of  themselves,  is  high* 
treason ;  oTea  although  auch  a  correspond^ce 
sfcauld  beiatereepted,  without  ever  coming,  to 
tba  enemy 'a  bands.*'  And  ao  vms  the  resolution 
of  all  the  judges,  iu  Gnegg's  ease.  [Vol.  14» 
p.  1871.] 

Aiid.aa  to  the  witneases  to  the  prisoner'a  hand- 
writing.-**There  are  fouv  of  them  that  base 
isen  bim  write,  and  swear  to  bis  hand,  of  their, 
own  knowledge:- and  these  four  witnessea  are 
not  contradicted  by  any  •#idcuce  on  hia  part ; 
kuU  on  the  contrary^  are  coufirmed  oy  a 
variety  of  aiffcuasatances.   . 

■  As  to  the  poiot  of  locality-^He  said  that  if 
there  had  been  no  evidence  at  all,  of  that  parti-> 
^filar  letter  which  bean  date  at  Twickenham 
(which  Is  in  Middlesex,)  yet  nevertheless .  tbe 
presumption  was  strong  and  stood  uncontra- 
dieted  too,  «<  That  they  were  written  in  itfid- 
dlesez,  where  the  prisoner  reaidedy  and  where 
hia  papen  were  jewad«" 


TwitfDr.Hmtejff 


[iM 


As  to  mercy'^He  told  the  prisaiier,  ^  iksl 
was  in  tbe  king's  breast ;  but  was  no  part  «f 
tbf  ir  pravittce :  and  therefore  his  applnaiioB 
on  that  bead,  moat  be  ebewheicsi 

The  Lord  Chief  Justice  (it  berog  acsie  cf 
hift*h*4rea8on)  pronounced  the  sentence. 

Mr.  Attorney  General  ibtn  moved,  tbattlis 
Court  would  appuint  a  day  for  the  execntioo. 

Lord  AfaN{^/(/ desired  bim  to  names  day. 

Mr.  Peirce,  the  defendant's  solicitor,  said  bs 
boned  it  wuuld  not  be  an  early  day.  ^ 

Mr.  Attorney  Generat  said,  be  was  witliog 
to  give  as  long  a  day  as  might  be  proper. 

Mr.  Ju«t.  Foslfr  mentioned,  that  Dr.  Came- 
ron [p.  7S4  of  this  volume,]  had  3  weeks. 

FN.  B.  Mr.  Charles  Radcliffe  (vol.  18,  p. 
4)9,)  had  only  a  fortnight.    Burrow.] 

Mr.  Petrce  desired  that  thia  mi|^  be  a 

month. 

The  Court  and  Mr.  Attorney  General  rer^ 
readily  agreed  to  a  month.  Accordingly,  d 
waa  ordered  to  bo  upon  Wedaeaday  the  19tb  of 
July. 

Tbe  prisoner  waa  remanded  to  Newgate; 
and  bowed  respectfully  to  tbe  Court,  and  cour- 
teously  to  the  bar  ana  audieuce,  on  reliriDg.— 

See  De  la  Motte's  Case  a.  d.  17B1,  and  tbs 
cases  in  1794  aud  1796;  also  £asi's  Pkw  if 
tbe  Crown,  o.  fi,  ss.  16,  %ti  66,  59,  and  F^ter 
aad  tbe  other  authoiitiea  cited  by  Mr.  Bast. 


A  more  circumstantial  account  of  Dr.  Hen- 
sey's  Trial  was  published.  Of  this  ac- 
count I  never  Imw  any  copy  bat  one, 
which  is  incomplete.  So  far  t» it  extesiU, 
it  is  as  follows  i'^ 

The  Court  began  to  sit  about  ten  of  tbe 
dock  in  the  foreuoon,  and  alter  the  usual  pro* 
clamation  waa  made,  tbe  Clerk  proceeded  to 
call  over  a  list  of  the  spoeiat  jury,  who  had 
been  previously  summoned  for  to  try  this  im* 
portant  cause,  to  the  number  of  one  bilDdccd 
and  thirty  gentlemen,  or  thfireabouta,f  all  fier- 
holdera  of  the  ooimty  of  Middlcaez.  Which 
beinir  dona,  twelve  gentlemea  ware  called  ao4 


I 


baing  dona,  twelve  gentl< 
sworn  t 

They  wefee  all  aworn  well  aad  tndy  to  try 
the  matters  iheu  depending  between  our  sore* 
reign  lord  the  king«  and  tha  pnamsr  at  the 
bar,  and  to  giaa.a  true  verdict,  aoaavdln^te 
that  evidence  w)iioh  shaiiU  then  and  there  he 
produced  before  thesK 

In  the  course  of  which  etoven  af  the  ja7 

*  Wherever  the  followang  aoaouot  (vhidi 
a^UMfestly  is  very  iaconvct,  f  have  aat  altered 
it.)  is  inconsistent  wiiii  sir  Jamea  Burrow's  ra> 
port,  doubtless  the  latter  is  to  be  preferred. 

f.  In  tha  AaAiial  Register  for  iho  year  (val. 
1,  Chronicle^  p.  gs»)  it  ia  said,  thaaoaa  httM 
aud  thirty  una  «araai 
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were  cbdlenged  bj  the  priaooer,  aad  two  oo 
the  tide  of  the  crown.    . 

Clerk,  Gentlemen,  are  yon  all  awom? 
Officer.  Yes. 

Then  the  Clerk  proceeded  to  read  the  Indict- 
ment agaiost  the  prisoner  at  the  bar,  in  the 
manner  and  to  the  effect  following. 

Cierk,   Florence  Hensey,  doctor  of  physic, 
bold  up  yoar  band. 
lYhich  the  prisoner  did. 
Clerk,  Florence  Henaey,  you  stand  indicted 
by  the  name  of  Florence  Hensey,  doctor  of 
physic,  late  of  Arundel-street  in  the  Strand,  in 
.the  county  of  Middlesex ;  for  thai  you  not 
having  the  fear  of  God  before  your  eyes,  and 
tbat  doty  and  allegiance  you  owe  to  yourkii^ 
and  country,  and  being  moved  b}r  the  «nstiga- 
4ion  of  the  de?il,  the  evil  sugrgestions  of  yoar 
own  heart,  and  the  wicked  advices  and  coun- 
sels of  the  enemies  of  our  sovereign  lord  ibe 
king,  you  did  traitorqusly,  villainously,  and 
secretlir  carry  on  and  hold  by  the  means  of 
divers  letters  and  papers  a  treasonable  correa- 
pondence  with  the  ngents  and  oflicers  snl^iects 
of  Louis  the  French  kin^i,  and  adhered  to  the 
^ea^fhies  of  his  ipajesty  king  Gemge,  and  you 
did  invite  a  foreign  enemy  to  levy  war  in  these 
kingdoms,  contrary  to  your  alliance  and  to 
ail  the  ties  of  humanity.    You  have  taken  part 
1^1  h  the  French,  the  enemies  of  your  king  and 
country,  and  with  whom  you  knew  tbat  our 
sovereign  lord  the  king  was  now  in  open  war, 
and  did  send  to  the  enemies  of  our  said  sov0- 
re^n  lord  tlie  king,  from  time  to  time,  and  at 
aU  times,  which  lay  in  your  power,  and  to  the 
uUnostof  your  power,  a  great  number  of  let- 
tera»  wrkings  and  papers  containing  a  particv- 
*  iar  account  and  intelligence  of  what  fleets  or 
aqimdrons  were  fitting  out,  the  nouAier  of  men 
jeaca  ship  carried,  a^also  the  dumber  of  guns 
aod  Ibe  weight  thereof,  and  whereto  they  ivere 
aeverally  destined ;  with  the  state  of  the  nation 
with  regard  to  tlie  present  disposition  of  Ibe 
ipttople,  the  public  fioaaces,  and  the  like ;  and 
particularly  in  relation  to  the  late  expedition 
against  Rochefbrt,  in  which  you  traitorously 
happened  unluckily,  in  one  of  your  letters,  to 
guess  on  the  very  place  to  which  that  fleet  w«a 
destined ;  all  wbich  you  have  wickedly,  mali- 
ciously and  designedly  done  to  hurt  and  injure 
jiour  own  country,  and  to  subvert  the  coosti- 
Aiition  thereof;  yon  therefore  stand  indioted  in 
,two   respecU:    First,    For   that   you   have 
iviokedly,  traitorously,  and  without  the  least 
provocation,   or  other  motive,  inducing   you 
;therelo»  compassing  the  sacred  life  of  our  sove- 
«eign  kird  the  king  :   And  secondly,  J^or  that 
;V0u  have,  contrary  to  that  duty  ynu  owe  to 
your  cnuntry,  kept  a  treasonable  correspoo- 
.deooe  with  the  enemies  of  the  said  sovereign 
ilord  the  king  and  his  subjects,  during  tlie  time 
this  nation  was  at  war  with  France. 
.    To  this  Indictment  you  have  pleaded.  Not 
■Guihyi  and  now  you  stand  un  your  dalirer* 
iltMfy  tad  God  grant  you  a  good  one. 


A.  D.  17^.  [JS50 

The  counsel  for  the  crown  were,  Mr.  Attor- 
ney-General, [Pratt,  aflerwards  lord  chancellor 
Camden]  Mr.  Solicitor  General,  [Charlea 
Yorke,  afterwards  lord  chancellor]  sir  Richard 
Lloyd,  Mr.  Norton,  [afterwards  lord  Grantley] 
Mr.  Perrott,  [afterwards  baron  of  the  Exche- 
quer] Mr.  Gould,  [afterwards  successively 
baron  of  the  Exchequer  aod  justice^  of  tha 
Common  Pleas]  and  Mr.  Serjeant  Poole ;  for 
the  prisoner,  Mr.  Morton  and  Mr.  Howard, 
who  bad  beeli  assigned  the  prisoner,  by  a  rule 
of  Court  of  last  Easter  Urm. 

The  Attorney-General  opened  the  cause 
with  so  much  eiocution  and  humanity,  tbat  it 
must  be  allowed,  in  cases  of  this  nature,  he 
aeems  to  have  introduced  a  new  and  mora 
agreeable  method  of  pleading ;  which  was  to 
the  efiect  following : 

Counsel  for  the  Crown,  Gentlemen  of  the 
Jury ;  this  is  a  trJal  at  bar,  between  our  aove- 
reign  lord  the  king,  and  the  unhappy  prisoner 
at  the  bar;  and,  gentlemen,  I  am  of  counsel 
against  the  prisoner.  The  prisoner  at  the  bar 
is  a  native  of  the  kingdom  of  Ireland,  about,  an 
I  am  informed,  forty-four  or  forty-five  years  of 
age,  and  studied  physic  at  the  University  of 
Leyden  in  Holland,  and  where  he  took  his  de- 
gree of  doctor,  and  had  a  diploma  given  him 
for  the  practising  that  useful  art.  It  seems, 
the  prisoner,  as  you  have  already  heard,  is  in- 
dicted for  carrying  on  a  treasonable  corres- 
pondence by  letters,  papers  and  writings  with 
the  agents  and  officers  subjects  of  the  French 
king,  who  aretheentfmies,  and,  I  may  say,  the 
open,  avowed  and  inveterate  enemies  of  his 
majesty,  and  of  this  nation  ;  for  compassing  hi» 
sacred  life;  a  lite  dear  to  every  one,  and  tha 
more  so,  by  the  great  length  Heaven  has  been 
graciously  pleased  to  extend  it  to ;  and  for 
sending  letters  of  intelligence  to  the  king's  ene- 
mies,  and  keeping  up  a  treasonable  corres- 
pondence with  those  with  whom  this  nation  m 
at  open  war.  In  the  first  place,  gentlemen,  it 
becomes  necessary  for  me  to  lay  before  you  the 
nature  of  the  ofilence  the  prisoner  at  the  bar, 
Florence  Hensey,  doctor  of  physic,  has  been 
guilty  of,  and  what  constitutes  his  atrocious 
crime.  In  the  year  1756,  on  the  17th  day 
of  May,  his  majesty  issued  out  a  declaration 
of  war,*  against  France,  and  against  all  tha 

•  His  Majesty's  Declaration  of  War  agauut 
the  French  king. 
'<  George  A. 
<*  The  unwarrantable   proceedings  of  tha 
French  in  the  West  Indies,  and  North  America, 
since  the  conclusion  of  the  treaty  of  Aix  la  Cha- 
pelle,  and  the  usurpations  and  encroachments 
made  by  them  upon  our  territories,  imd  the  set* 
tlemeats  of  our  subjects  in  those  parts,  particu- 
larly in  out*  province  of  Nova  Scotia,  have  been 
so  notorious,  and  so  frequent,  that  they  csnoot 
hut  he  looked  u|ion  as  a  sufficient  evidence  of  a  ^ 
formed  design  and  resolution  in  that  court,  to 
pursue  invariably  such  measures,. as  slmuld 
most  effeouialiy  promote  their  ambitious  iimmii 
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'ftubjectfl  of  that  crowo.  From  the  time  of  the 
<1ate  x>f  tliU  fleclaratioo,  the  aubjects  of  the 
French  kiniif  became  the  enemies  of  our  aove- 
reig:n  lortl  the  king  ;  and  the  statute  lays,  that 

Mrithout  any  regard  to  the  most  solemn  treeiies 
und  engagements.  We  hav^  not  been  wanting 
on  our  part  to  make  from  time  to  time  the 
most  serious  representations  to  the  French 
king  upon  these  repeated  acts  of  violence,  and 
to  endeavour  to  obtain  redress  and  satisfaction 
for  the  injuries  done  to  our  subjectSi  and  to  pre- 
,  Tent  the  like  causes  of  complaint  for^lhe  future : 
but  thoui;h  frequent  assurances  have  been 
given,  that  every  thin«r  should  be  settled  agree- 
ably to  the  treaties  subsisting  between  the  Iwu 
crowns,  and  particularly  that  the  evacuation  of 
the  four  neutral  islands  in  the  West  Indies 
•hould  be  elTected  (which  was  expressly  pro- 
mised to  our  ainbasiiador  in  France)  the  execu^ 
tion  of  these  assurancea,  and  of  the  treatic-a  on 
which  they  were  founded,  has  been  evaded 
under  the  most  frivolous  pretences ;  and  the  ud- 
justifiable  practices  of  the  .French  govertiors, 
and  of  the  officers  acting  under  their  authority, 
were  stili  carried  on,  tilt  at  length,  in  the 
moiitli  of  A])ril,  1764,  they  broke  out  in  open 
acts  of  hostility,  when,  in  time  of  profound 
peace,  without  any  declaration  of  war,  and 
without  any  previous  notice  given,  or  applica- 
tion inade,  a  bo<ly  of  French  troops  under  the 
com  maud  of  an  officer  bearing  the  French 
king's  commission,  attacked  in  an  hostile  man- 
lier, and  iHissessed  themselves  iof  the  English 
fort  on  the  Ohio  in  North  America. 

^\  Biit  notwithstanding  this  act  of  hostility, 
yihich  could  not  but  be  looked  upon  as  a  com- 
lueucement  of  war,  yet,  from  our  earnest  de- 
aire  of  peace,  and  in  hopes  the  court  of  France 
would  disavow  this  violence  and  injustice,  we 
contented  ourselves  with  sending  such  a  force 
to  America,  as  was  indispensably  neceaaary  for 
the  immediate  defence  and  protection  of  our 
subjects  ageioft  fresh  attacks  and  insults. 

**  In  the  mean  time  great  naval  armaments 
were  preparing  in  the  ports  of  France,  and  a 
considerable  body  of  French  troops  embarked 
for  North  Amenca ;  and  though  the  French 
ambassador  was  sent  back  to  England  with 
specious  professions  of  a  desire  to  accommo- 
date these  differences,  yet  it  appeared,  that 
their  real  design  was  only  to  gain  time  for  the 
passage  of  those  troops  to  America,  which 
they  iio|ied  would  secure  the  superiority  of  the 
French  forces  in  those  parta,  and  enable  them 
to  carry  their  ambitious  and  oppressive  pro- 
jects into  execution. 

^  in  these  circumstances  we  could  not  but 
think  it  incumbent  upon  us,  to  endeavour  to 
prevent  the  success  of  so  dangerous  a  design, 
and  to  oj>pose  the  landing  of  the  French  troops 
in  America ;  and  in  consequence*  of  the  just 
and  necessary  measures  we  had  taken  for  that 
purpose,  the  French  ambassador  was  imme« 
diaiely  recalled  from  our  court ;  the  fortifica- 
tions at  Dunkirk,  which  had  been  repairing  for 
f9«e  time,  ware  euhvged ;  gnai  bodies  of 


from  and  afV^  the  time  of  such  dedaiition 
being  made  against  the  king  and  sobjecti  sf 
any  foreign  potentate  or  nation,  and  at  aay 
time  during  nostilities  between  the  enemiei  of 

troops  marched  down  to  the  coast;  and  our 
kingdoms  were  threatened  with  an  invasioo. 

**  In  order  to  prevent  the  execution  of  th«e 
designs,  and  to  provide  for  the  security  of  our 
kingdoms,  which  were  thus  threatened,  we 
could  no  longer  forbear  giving  orders  for  the 
seizing  at  sea  the  shipa  of  the  French  kio^, 
and  his  subjects.  Notwithstanding  which,  u 
we  were  still  unwilling  to  give  up  all  bopa 
that  an  aocomnoodation  might  be  eflecied,  we 
have  contented  ourselves  hitherto  wiib  detain- 
ing the  said  shipa, 'and  preserving  them,  sod 
(as  far  as  waa  possible)  their  cargoes  eetire, 
without  preceding  to  the  ooufisealioo  of  tbcm; 
but  it  beini;  now  evident,  by  the  hostile  uvaaoo 
actually  made  by  the  French  king  of  oor 
islaiid  of  Minorca,  that  it  is  the  detennioed  re- 
solution of  that  court  to  hearken  to  no  termtof 
peace,  but  to  carry  on  the  war,  which  has  been 
long  begun  on  their  part,  with  the  utmost  vio^ 
lence,  we  can  no  longer  reroaiif,  cioosisteotlj 
with  what  we  owe  to  our  own  honour,  and  to 
the  welfare  of  our  subjects,  within  tbone 
bounds,  which,  from  a  desire  of  peace,  we  bad 
hitherto  observed. 

"  We  have  therefore  thongbt  proper  to  de- 
clare war,  and  we  do  hereby  declare  ihr 
against  the  French  king,  who  bath  ao  uojut^ 
b^un  it,  relying  on  the  help  of  Almighty  God, 
in  our  just  undertaking,  and  being  asrared 
of  the  hearty  concurrence  and  assistaBee  of 
our  subjects,  in  support  of  ao  good  a  caoie; 
hereby  willbg  and  lequiring  our  captain  ge- 
neral of  our  forces,  our  oommissioocn  for 
executing  the  .office  of  our  high  adminl  of 
Great  Britain,  our  lieutenants  of  our  sarenl 
counties,  governors  of  our  forts  and  garrisooi, 
and  all  other  officers  and  soldiers  under  thfsi, 
by  aea  and  land,  to  do  and  execate  all  acts  of 
hostility,  in  the  prosecution  of  this  waragaisit 
the  French  king,  his  vassals  and  anb^ecis,  and 
to  oppose  their  attteropts  :  willing  and  requir- 
ing all  our  sob|ecta  to  take  notice  of  the  same; 
whom  we  henceforth  strictly  forbid  to  hold  any 
correspondence  or  oommunicatton  with  die 
said  French  king,  or  his  subjects.  And  we  do 
hereby  command  our  own  subjects,  and  ad- 
vertise all  other  persons  of  what  nation  soever, 
not  to  transport  or  carry  any  soMicrs,  ansi, 
powder,  ammuoitioo,  or  other  contraband 
goods,  to  any  of  the  territories,  lands,  plaati* 
tions,  or  countries  of  the  said  French  king; 
declaring,  thatwhatsoeTer  ahip  or  vessel  shall 
be  met  withal,  iraoanortang  or  carrying  ssy 
soldiers,  arms,  powoer,  ammnnition  or  sn^ 
other  ooDtraband  goods,  to  any  of  the  terri- 
tories, bwids,  plaotatkms,  or  conntriss  of  the 
said  French  king,  the  same  being  taken,  oball 
be  condemned  as  good  and  lawful  proies.    

<*  And  whereas  there  are 


kingdom,  divers  of  the  subjects  of  the  FMnda 
king}  Wedo  kersh j  dMiit nor  i^  isMto 
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thin  aatioD  and  the  subjects  thereof,  if  any  one 
of  the  subjects  of  this  nation  shall  keep  anj 
correspondence  with  the  enemy,  giving  him  or 
them  notice  of  any  public  or  private  transactions 
that  shall  tend  to  give  them  any  insight  into 
the  nature  of  our  strength,  either  by  sea  or 
land,  such  person  shall  be  deemed  guilty  of 
high- treason.  These  treasonable  transactions 
have  been  made  death  by  several  acts  of  par- 
liament ;  and  this  constitutes  the  nature  of  the 
offence  of  the  prisoner  at  the  bar;  for  were 
there  bo  such  laws  there  would  be  no  such 
crime ;  the  Uw  was  made  to  prevent  the  evil 
tendency  of  the  prisoner's  offence,  which  is 
tbat  1  am  come  now  to  speak  to ;  and  I  am 
sorry  for  the  prisoner's  sake  to  say,  that  his 
offence  is  of  so  pernicious  a  nature  that  it  tends 
to  deprive  his  majesty  of  bis  crown  and  dignity, 
by  endeavouring  to  shorten  a  reign  of  so  glori- 
ous a  length,  and  in  which  there  has  hitherto 
been  uninterrupted  peace  and  plenty ;  every 
man  has  also  hitherto  sat  quietly  under  his 
own  vine,  drank  thereof,  reaped  the  fruits  of 
bis  labour  without  oppression,  and  in  which 
every  subject  onay  really  be  said  to  have  received 
the  fullness  of  joy,  and  in  a  sense  pleasures  for 
evermore :  but  on  thecuntrary  the  unhappy  pri- 
soner at  the  bar  has  wickedly  endeavoured  to 
bring  on  the  inhalyUuts  of  this  island  an  in- 
vasion from  the  French  king,  and  a  total  de* 
stractiun  of  the  lives,  liberties  and  religion  of 
every  Englishman,  and  in  its  dreadful  and 
homd  consequences  make  us  a  province  to 
France ;  a  deaign  our  enemies  have  long  pro* 
jected,  and  a  design  which  the  prisoner  at  the 
bar  has,  as  far  asliea  in  bis  power,  forwarded. 
Now  for  your  satisfaction,  gentlemen,  that  the 
unhappy  prisoner  at  the  bar  has  been  guilty  of 
the  heinoof  and  detestable  crime  of  which  he 
DOW  stands  charged,  we  shall  shew  yon,  that 
he  has.  wrote  several  letters  to  the  French  king's 
subjects,  particularly  several  sent  directed 
to  Paris,  giving  them  from  time  to  time 
'intelligence  of  what 'passed  relative  to  our  naval 
and  other  preparations  made  in  this  kingdom, 
in  order  to  destroy  the  power  of  the  French 
Wwg  our  inveterate  and  natural  enemy;  an 
enemy  who  seeks  to  destroy  our  liberties,  en- 
tlare  onr  persons,  rob  ns  pf  the  wisest  of  mo- 
narcbs,  ruin  the  best  constituted  pation  upon 
cnrth,  and  abolish  the  Protestant  faith :  by 
sending  the  said  letters  he  the  prisoner  has 
done  to  the  utmost  all  that  lies  in  his  power. 
Indeed,  it  may  be  said,  that  several  of  these 
letters  were  intercepted,  and  so  did  not  reach 
the  persons  to  whom  they  were  sent,  and  so  no 
«Til  consequence  rcsnited  from  them,  from  the 
writing  of  them,  or  from  the  seiiding  of  them  ; 
and  therefore  it  may  be  objected,  that  these 

lion  to  be,  that  all  the  said  subjects  who  shall 
demean  themselves  dutifully  towarda  us,  shall 
be  safe  in  their  persons  and  efl^ts. 

*'  Given  at  onr  court  at  Kensingfon,  the 
17th  day  of  May,  1756,  in  the  S9th  year  .of 
4Nir  reign. 

•^Godsavf  thuKiiM. 
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letters  are  no  overt-act  of  the  prisoner ;  but 
when  we  on  the  side  of  the  crown  shall  come 
to  read  these  letters,  under  the  favour  of  the 
Court,  and  prove  to  you  that  they  were  sent  by 
the  prisoner  at  the  bar,  with  an  intent,  with  a 
very  ptain  intent  to  be  delivered  to  the  enemien 
of  our  sovereign  lord  the  king,  then  you  will 
be  of  opinion  tbat  the  sending  of  these  letters 
was  an  overt  act ;  and  that  every  letter  was  al 
the  time  of  its  being  sent  an  absolute  overt- 
act.  It  is  true,  bad  the^  letters  remained  in 
the  hands  of  the  prisoner,  and  had  not  been  sent 
by  him,  as  far  as  lay  in  bis  power,  to  the  ene» 
^ies  of  his  msjesty,  then  in  such  case,  though 
they  would  have  been  treasonable  papers  and 
letters,  yet  there  wouhl  have  been  no  overt-ad 
in  them,  because  they  were  not  sent,  yet  such 
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letters  and  papers-  being  found  in  the  \ 
of  the  prisoner  would  have  shewn  him  to  be  a 
dangerous  person.  It  is  much  the  same  as  In 
ease  of  treasonable  thoughts,  they  cannot  be- 
come no  way  an  oven-act  till  they  are  uttered 
in  the  presence  and  hearing  of  a  second  or  more 
persons,  and  then  treasonable  words  become  an 
overt-act,  and  by  the  law  are  justly  deemed  V^ 
be  high  treason.  We  shall  prove  to  you  by 
undeniable  evidence,  that  mainr  letters  of  trea- 
aonable  correspondence  were  found  in  the  ens- 
tody  and  possession  of  the  prisoner  at  the  bar^ 
both  aent  by  him  to  the  enemy,  and  received 
from  the  enemy  by  him,  in  aeveral  of  which 
directed  to  Paris,  he  gives  the  French  notice 
of  several  of  our  armaments,  what  number  of 
ships  the  king  our  sovereign  was  fitting  out  t6 
defend  this  nation  and  to  annoy  the  subjeota  of 
the  French  king,  what  number  of  men  and 
guns  they  contained,  and  on  what  service* 
sent,  and  to  what  places  destined.  By  letters, 
found  in  his  possession,  sent  him,  it  will  appear, 
that  the  prisoner  at  the  bar  received  on  the 
account  of  this  treasonable  correspondence, 
after  the  rate  of  an  hundred  ^ineas  a-year  of 
the  enemy  for  carrying  on  this  iniqnitons  cor- 
respondeeoe.  For  so  trifling  a  sum  did  he  be- 
tray bis  country !  But  it  wilt  likewise  appear, 
that  the  priiooer  Doctor  Florence  Hensey  did 
not  carry  on  this  wicked  correspondence  so 
much  for  gain,  as  through  inclination  and  prin- 
ciple, though  indeed  aAerwards  in  a  letter 
which  was  intercepted,  directed  to  him,  we 
find  he  had  complained  that  the  above  sum  of 
twenty-five  guineas  a  quarter,  er  one  hundred 
guineas  a-year  was  not  sufficient,  and  that  he 
hoped  and  expected  it  should  be  doubled ;  and 
the  same  letter  gives  him  hopes,  that  it  would 
be  soon.  The  prisoner  nve  the  French  the 
first  account  of  admiral  Boseawen's  sailing  te 
North  America,  and  of  the  taking  of  the  Alcide 
and  Ly  s,  with  every  roinnte  circumstance  re- 
lating t  hereto.  It  might  in  a  great  measure  be 
owing  to  the  treacherous  and  treasonable  cor- 
respondence of  the  prisoner  at  the  bar,  that  the 
late  well-concerted  affair  of  the  secret  expedr- 
tkm  miscarried,  since  we  find,  in  one  of  his 
letters;  though  he  could  not  know,  for  the  least 
certainty,  that  tbat  fleet  was  destined  for 
Bachefoity  he  has  unluckily  hit  on  that  for  the 
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-^mct  of  iti  destioatioD,  in  ibete  rery  exprev 
VorJs:  **  You  may  depend  upoo  it  that  the 
Eng'Usb  fleet  is  deaigoed  agaiost  Uocbefort,  aad 
Rocbefort  only  :"  aud  by  Ibis  unlucky  coojec- 
inre  gave  the  eneoiy  timely  notice  to  stand  on 
tb^r  guard,  and  by  that  means,  as  it  did  turq 
but,  prevent  the  designs  of  bis  majesty  in. 
crushing  the  power  and  insolence  of  the  French 
kiny ,  and  bis  aubjects.  That  the  prisoner  was 
by  inclination  more  than  interest  an  enemy  to 
bis  present  mi^ty,  and  our  happy  constitu- 
tion will  appear  particularly  from  one  letter  we 
shall  produce  to  you,  in  which  be  sa3r8,  be  bad 
a  great  regard  for  the  French  nation,  and  that 
be  offered  bis  service  not  only  from  interest  but 
inclination  to  promote  the  welfare  of  that  coun- 
try.  Another  letter  is  written  on  purpose  to  ad- 
vise the  enemy  to  invade  this  i'vland ;  and  by  one 
blow  to  extirpate  the  British  liberty ;  be  telk  his 
porrespondent,  that  the  English  were  generally 
dissatisfied,  that  their  finances  were  weU-niffb 
exhausted,  that  the  public  credit. was  totally  de- 
stroyed, and  that  therefore  now  was  the  time-to 
give  the  final  blow.  To  advise  the  enemy  at  war 
jvith  this  kingdom  to  come  and  invade  this  island 
is  high  treason ;  it  is  endeavouring  to  dethrone 
)iis majesty,  audit  is  compassing  the  life  of  tbo 
lung ;  and  wc  shall  leave  it  with  you,  gentlemen, 
to  consider  bow  far,  if  his  evil  advice  bad  bees 
lakeu,  and  bad  succeeded,  it  mif;bt  have  afifected 
every  iudividoal  sabject  of  his  miyesty,  their 
lives,  fi^iliesp  fortunes  and  liberties.  Of  these 
ibiuffi  you  are  the  proper  judges,  bow  far  they 
night  probably  have  reached.  But,  gentle- 
men, notwithstanding  all  that  has  been  said, 
•gainst  the  prisoner  at  the  bar,  there  reaU  for 
^our  consideration  one  or  two  things ;  the  first 
IS,  whether  the  prisoner  wrote  these  letters  be- 
fore the  declaration  of  the  war  against  the  French 
Iting ;  for  if  be  wrote  them  before  and  seat  them 
before  that  event,  then  they  are  not  treasonable, 
|>ecause  not  wrote  end  sent  to  the  enemy  in  the 
time  of  open  war ;  but  if  yon  should  find  they 
vrere  wrote  after  the  declaration  of 'such  war 
against  the  French  king,  then  they  are  so  many 
separate  acts  of  high  treason.  Again,  though 
these  letters  papers  and  writings  were  found  in 
Ibe  custody  and  possession  of  the  prisoner  at  the 
bsr,  it  does  net  Ibllow  tbereibre,  that  they  were 
wrote  by  him  ;  and  therefore  it  will  be  neces- 
sary for  us,  in  order  to  satisfy  you,  that  they 
vere  wrote  by  bim,  to  prove  his  hand- writing 
by  such  persons' who  have  seen  him  write,  and 
«v ho  have  been  conversant  with  bim  for  many 
jears,  that  most  of  these  letters,  papers  and 
writings  are  severally  the  hand  writing  of  the 
lurisoner  at  tbe  bar.  One  ef  these  witnesses, 
particularly,  has  been  intimately  acquainted 
with  doctor  Hensey  for  ten  years,  ba?  seen 
iiim  during  that  tiipe  write  several  letters  pa- 
pers and  other  writinga,  ^nd  is  now  possessed 
of  several  letters  sent  to  him  by  the  prisoner. 
.We  shall  tha¥l]ofe,.in  protlucing  to  you  our  evi- 
dence, firj»t,  make  it  appear,  that  tlie  letters, 
paiiers  and  writipi(s  .nojsr  Jq  my  band,  now 
about  to  be  produced  to  you  and  the  Court,  were 
laken  in  the  €Ufto4^  simI  fjoasfpipn  of  the  pri- 


soner ;  Secondly,  that  many  of  Ibem  ire  tk« 
band- writing  of  the  prisoner ;  Thirdly,  tUt  bf 
the  prisoner  did  send  several  letters  be  wrole  to 
the  <        


e  enemies  of  bis  majesty  and  bis  liege  lub- 
jects.    As  to  the  subject  of  the  letters  asii  pt- 

rrs,  you  will  not  only  bear  them  read  b  coort, 
mean  the  translation  of  them  oot  of  llie 
French  into  the  English,  but  both  tbeorigiotk 
and  the  translations  of  these  papers  letten  vA 
writings  will  be  btid  before  you.  Wbn  ill 
this  is  done,  you,  gentlemen,  will  be  projper 
judges  of  their  .destructive  tendency  ;  you,  is- 
deed,  under  the  sufferance  of  the  Cowt,  art  tlie 
only  judges  of  this  fact ;  and  I  do  not  doubt,  I 
make  no  doubt,  if  the  general  tendency  of  ib«fie 
letters  writings  and  papers  beibond  to  be  de« 
structive  of  the  peace  of  the  nation,  thereby 
compassing  the  life  of  his  most  sacred  nujcstj, 
our  sovereign  lord  the  king,  and  tend,  si  t 
think  they  plainly ^do,  to  the  subversioo  of  nr 
happy  constitution,  vou  will  find  a  verdict  le- 
cordingly.  We  wUi  now  therefore  proceed  to 
prove  the  first  thing  we  have  undertakeo,  tIi. 
That  the  papers  and  letters  i  have  now  is  aj 
band  werefound  in  and  taken  out  of  tbecostodjf 
of  the  prisoner  at  the  bar.  Call  Nathan  Cir- 
rington. 

Cierk,  ^  You  shall  true  answer  make  to  lO 
questions  asked  yon  in  the  csuse  now  depcsd* 
tag  in  this  court,  between  our  sovcrdgo  M 
the  king  and  the  prisoner  at  the  bar.  Asd  the 
evidence  yeu  shall  give,  shall  be  the  lnilh,ihe 
whole  troth,  and  nothing  but  the  troth.  So 
help  you  God. 

Nathan  Canington  swerB. 

Cautuel/ortkeCroam.  Mr.  Carriogfoa,  Id 
the  Court  and  the  jury  sworn,  what  you  koov 
in  relation  to  any  letters  papers  and  writisp 
found  in  the  custody  sad  posseasiob  of  the  pri- 
soner at  the  bar. 

Carringtan,  Some  of  the  pri«<>"^'*J*^ 
betngintercepted  by  one  belonf^ng  to  the  g«oad 
post-office,  and  a  strong  suapickm  of  a  tresioo- 
able  correspondence  (appearing  to  be  csrryiaf 
ton;^[Mr.  Carrington  speaking  sosKwhot 
low,  though  very  distinct,  be  was  deartj 
to  speak  out,  so  thai  all  the  jury  laigv 
hear ;  and  to  that  end,  he  waa  also  desired  to 
look  towards  toe  pla'ce  in  which  the  jury  sit,] 

On  the  81st  day  of  August  last,  t  ^**^{^ 
virtue  of  a  warraat  directed  ta  me  by  the 
secretary  of  stote,  with  full  power,  to  apprebeoi 
the  prisoner  at  the  bar,  and  search  his  bosie 
lodging  and  person,  on  suspicion  of  his  osi^^ 
on  a  treasonable  corre^odenoe  with  the 
French,  for  letters,  papers,  writinp,  or  oihj 
things  relative  to  such  negbriauoos,  «bicb 
might  have  passed,  or  was  then  ^i*****^ 
between  tbe  agents  and  subjecte  of  the  Freodi 
king,  and  doctor  Hensey,  tbe'^iarty  tbeo  «•• 
pected.  Accordingly,  uking  with  roe  pwfj 
assistants,  1  went  early  in  the  mominff  of  »« 
said  d Jkst  day  of  August  last  to  doctor  Heoorrf 
lodgings  in  AnindeUstrcet  ia  the  Strsad.  iM 
sending  my  young  man  to  ask,  whether  iht 
d<Mtt9  w«^  i|ih9i«e»  he  wm  lold  by  tbeitn«»»- 
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maid,  MA  Ae  doctor  wm  not  witbin,  Imt  tbai 
be  would  not  be  )nng  before  be  came  borne, 
for  fhat  he  waiooly  goae,  ae  be  wan  need  to  do 
ercry  onoftiiiiflfy  to  prayer*  to  the  Gatbotte 
obnrcb  i»  Si)ho»yquare ;  and  tbat  he  always 
came  direofly  home,  after  dmne  aer? ice  was 
ended,  before  be  went  to  visit  hia  patieota,  and 
before  he  went  elaevhere  aboot  bis  other  buai* 
nesa.  When  I  had  received  this  anawer,  i 
aooft  condoded,  tbat  as  ooe  of  my  asstttants 
knew  the  doctor  well  by  sight,  we  would  go 
froiD  Ihetice  immediately  to  the  Popish  chapel 
in  Soho-sqalire,  and  see  if  we  could  pick  him 
up.  When  we  were  come  there,  the  mass  was 
fioishiog,  and  the  people  soon  after  earning 
out,  the  doctor  also  coming  out,  mv  assistant 
abewed  me  the  prisoner.  On  which  I  ac- 
quainted the  nrisoner  with  my  business; 
which  done,  I  conducted  him  to  my  own 
house  ;  and  then  i  acquainted  the  office  that  I 
had  taken  the  priaoner  at  the  bar,  and  the 
manner  in  which  it  happened. 

After  you  had  taken  Mr.  Henaey  as  be 
wa*  commg  out  of  the  Popish  chapel  in  Sebo^ 
aqnare,  and  conducted  him  to  your  own  house, 
what  fbltowed  f— I  took  him  into  a  back  room, 
and  aasiated  by  two  others,  or  rather  while  two 
other  persona  were  present,  I  searched  all  big 
pockets,  and  the  lioing  of  his  coat,  waistcoat 
and  breeches;  all  which  I  caused  him  One 
after  another  to  pull  off:  I  likewise  searched 
his  shoes,  and  the  lining  of  his  hat.  In  this 
search,  I  did  not  find  so  mnch  as  one  letter, 
note,  paper,  or  writing  whatever. 

When  did  you  make  this  diligent  sedK^b 
into  the  pockeu  and  clotbes  of  the  prisoner  f 
Was  it  before  you  went  to  the  office  or  aAer  ? 
— It  was  immediately  after  I  bad  brbnght  him 
into  my  own  boose.  1 1  is  customary  to  searcb 
prisonera,  especially  such  as  are  suspected  of 
having  about  them  letters  and  writings  of  a 
treasonable  nature,  as  soon  as  is  convenient, 
hikt  they  should  find  means,  if  they  have  any 
about  them,  either  to  destrov  them,  or  to  con- 
vey them  away.  But  nothing  of  a  treasonable 
nature  was  found  about  the  doctor.  And  the 
search  happened  about  an  hoar  before  I  went  to 
the  office. 

Take  time:— Well,  and  what  did  you  after 
all  thia  P— I,  with  my  assistants,  went  in  the 
afternoon  to  the  prisoner's  lodgings  in  Arundel- 
street  in  the  Strand.  When  I  came  there,  I 
found  the  bouse  was  not  the  doctor's,  but  only 
tbat  be  lodged  there';  that  he  had  a  room  up 
two  pair  of  aUirs,  which  was  his  bed-chamber, 
imd  a  parlour  in  which  was  a  bureau,  a  glass, 
and  several  chairs.  I  asked  the  mistress  of  the 
house,  who  is  a  widow- woraan^  whether  the 
lollgiogs  she  bad  let  doctor  Hensey  were  ready 
furnished  P  and,  whether  the  bureau  ivbich  1 
then  saw  in  the  parlour  where  I  was,  was  in  the 
use  and  possession  of  the  doctor  P  She  replied, 
That  both  the  rooms  she  tmd  let  doctor  Hensey 
were  ready  furnished,  and  that  the  doctor  used 
the  bureau  for  to  put  his  |Aipers  in,  and  the 
drawers  for  his  linen,  I  asked  for  the  key  of 
Wie  hoKeaui  in  order  to  see  vi^hat  kiad  of  letters 


they  woHb  labicb  belonged  to  tba  doctor.  Bat 
I  wao.  toldi  tliat  the  doctor  had  the  key,  nnd 
that  it  waa  noi  to  be  found.  *  W  berenpon  i  wab 
thinking  to  aend  for  two  4^irmen,  end  btrve  the 
bnrean  carried  by  tbem  to  my  house  on  one  ^ 
their  carrisges,  but  reoolleetiag  that  I  bad  got 
about  me  my  keys,  I  tried  whHher  the  key  of 
my  bureau  would  open  the  docCoi^s  bureau,  and 
upon  trying  it,  it  opened  it ;  and  then  I  took 
out  all  the  writings,  letters  and  papers  I  could 
find. 

Then  you  are  sure  yon  took  out  all  the  let- 
ters, papers  and  writings  then  in  the  prisoner's 
bnreaoi— On  such  occasiods  I  sweep  alt 
writings,  letterO  endpapers ai^aywhetberibey 
relate  to  th*  subject  or  not ;  for  at  such  times 
we  cannot  stand  to  be  Terv  eiact ;  and  it  la  fat* 
better  to  take  too  mnch  than  to  take  too  little ; 
and  afterwards  what  does  not  rebte  to  the  aflM 
for  which  the  prisoner  is^cbarged,  is  carefully 
retorned  him.  This  has  always  been  the  pracJ- 
tioe  ever  since  I  have  bad  the  honour  to  be  dn6 
of  bis  majesty's  messengers.  As  tor  mv  own 
part,  1  always  take  particular  notice  of  what 
letters,  ivrkin^  and  papers  I  take  in  a  prf*- 
sonar's  possession,  and  J  mark  them  tbat  1  m^^ 
know  tbem  again. 

If  you  were  to  see  those  lettcArs,  writings  anA 
papera  ^«  took  out  df  the  bureau  then  in  the 
possession  and  use  of  the  priaoner  at  the  barl 
do  you  think  you  shonld  know  them? — Yes,  t 
should ;  I  am  sure,  that  I  should  know  tbern  ; 
they  have  all  got  mv  mark  upon  them. 

Look  on  these  fetters  and  |»aperA,  and  1^ 
the  Cbnrt  and  Jury  know,  whether  these  are 
the  very  letters  and  papers  yon  took  out  of  the 
prisoners  bureau. 

Carrington  ukes  the  letters  and  papers 
into  his  hand,  and  examines  ^thern,  and  then 
says.  They  have  been  numbered  since  they 
were  in  my  bands ;  but  here  is  my  mark  on 
every  one  of  tbem  ;  and  these  are  the  very 
letters,  papers  and  writings^  1  took  out  of  doctor 
Hensey 's  bureau. 

Did  any  body  see  you  take  them  out  of^th^ 
bnreauP— Yes,  several;  there  were  present, 
besidea  Mr.  Turner,  the  constable,  my  assistant, 
the  woman  of  the  house,  who  is  a  widow,  and 
her  maid. 

.  Mr.  Tumtr  swoiti. . 

Q.  Were  you  with  Mr.  Carrington  on  the 
Slst  day  of  August  last,  when  he  searched  the 
prisoner's  lodgings  P.  What  passed  at  that 
time? — Turner.  I  went  with  him  to  assist 
biro,  and  1  aaw  him  take  these  very  letters, 
papers  and  writings  (looking  on  them)  out  of 
the  doctor's  bnreap  ;  I  know  them  to  be  the 
same,  I  looked  particularly  on  them,  and  after* 
wards  1  read  one  or  two  of  them. 

Do  you  understand  French  ? — Yes. 

The  Constable  sworn. 

Coun.for  Crown,  Werc^ou  with  Mr.  Car- 
rington on  the  21st  day  of  August;  wh^  he 
went  to  search  the  prisoner's  lodging  in  Arun- 
del-street  P  Tell  what  you  know  of  the  matter. 
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^^ConsiahU.  I  tee  Mr.  CarriogtoD  take  several 
wriliDKs,  and  letters  out  of  a  bnreau  at  that 
iime^  but  as  lo  whether  these  are  tbeait  I  can* 
not  saj,  because  1  did  not  take  aoy  particular 
Botioe  of  them  ;  but  this  I  know,  I  carried  home 
the  han^  in  which  I  believe,  nay  I  then  knew, 
they  were  contained. 

Where  did  you  carry  them  to  P— To  Mr. 
Carrington's  house  iu  Jermyn-street,  in  the 
company  of  Mr.  Carringion. 

[Cross*  examined .  3 

Caun.fir  Pritoner.  How  do  you  know  that 
the  papers  and  letters  now  in  court  are  those 
Jlr.  Garrington  took  out  of  the  prisoner's  lodg- 
ings in  a  bureau  in  the  parlour  T^^Canttable.  I 
no  other  ways  know  than  that  they  look  like  to 
those  I  put  into  the  bag,  when  1  carried  them 
to  Mr.  Uarriogton's  house. 

Mind  what  you  say,  Sir,  you  are  upon  your 
oath,  and  can  you  say  upon  that  oath  you  haye 
taken,  that  the  papers  and  letters  you  now  look 
on,  are  those  very  identical  papers  and  letters 
the  king's  messenger  took  out  of  the  bureau, 
on  the  Slst  day  of  August  last?— I  take  them 
to  be  the  very  same  papers  and  letters,  which 
were  then  taken  out  of  the  prisoner's  bureau ; 
I  believe  them  to  be  the  rery  same ;  and  to  the 
best  of  my  knowledge,  I  am  sure  they  are  the 
very  same,  which  I  carried  from  the  prisoner's 
lodgings  in  Aruodel-street  in  the  Strand,  to  the 
house  of  the  king's  messenger  in  Jermyn- 
street 

Do  you  on  these  occasions  always  carry  the 
bag,  that  you  are  so  very  particular  f— For 
many  years  past,  I  have  gone  with  Mr.  Car- 
rittgton  to  make  these  searches  and  seizures, 
and  ever  since  1  have  been  so  employed,  I  have 
brought  all  the  things  seized  and  taken  away, 
unless  the  bulk  and  number  of  them  required 
•ther  assistance. 

To  the  Constable.    Stand  by. 

Thomai  Clark  sworn. 

Caun.for  Crown.  1  think  you  were  with  Mr. 
Carrington,  in  order  to  assist  him,  when  he 
went  to  search  the  prisoner's  lodgings.  Give 
an  account  of  what  you  then  saw  and  heanl. — 
Clarke  Though  'we  had  got  the  prisoner,  I 
wentand  asked  for  him  that  afternoon  as  though 
I  knew  no  accident  had  befel  him,  but  the  maid 
knew  me  again,  and  said,  she  had  not  seen  the 
doctor  since  I  was  there  in  the  morning,  i 
told  her,  1  wanted  tbe  doctor  much,  that 
my  mistress  was  taken  very  ill,  that  my 
master  was  afraid  she  would  die,  and  the  like; 
and  1  seemed  very  urgent  to  see  him,  and  pre- 
tended great  uneasiness  and  concern  for  his  ab- 
fence.  But  tbe  maid  said.  She  could  not  tell 
where  he  was,  that  she  had  long  expected  him, 
wondered  he  staid,  never  did  so  before,  &c.  but 
Mr.  Carrington  coming  up  to  tbe  door,  where 
I  was  talking  to  the  maid,  asked  her,  whether 
that  was  Mrs.  Blount's,. snd  whether  Dr.  Hen- 
•ey  lodged  there?  The  ffirl  snswered.  That 
her  mistress's  name  was  Blount,  and  that  Dr. 
Hensey  lodged  there.    He  desired  her  to  shew 
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bim  the  doctor's  apartments,  wbidi  tbe  loaie* 
what  unwillingly  did,  but  not  before  her  mii. 
tresB  came ;  when  he  proceeded  as  Mr.  Cir. 
ringlon  lias  already  related ;  and  I  law  bio 
tai^e  many  papers,  writings,  snd  letters  ostof 
the  doctor's  bureau,  by  tbe  help  of  bisows  key. 
Which  if  he  had  not  done,  1  had  propowd  to 
him  the  breaking  of  it  open,  which  I  coold 
easily  have  done. 

Do  you  believe  these  to  be  tbe  papers,  writ- 
ings and  letters  Mr.  Carrington  took  oot  of  tki 
Imsoner's  buresu  on  the  SIstday  of  AoKOit 
ast  ? — I  think  them  to  be  the  same,  they  look 
to  me  to  be  the  same ;  and  i  have  leea  tbea 
two  or  three  times  since. 

[Cross-examined.] - 

Coun^for  Priumer,  Pray,  bow  sod  when 
did  you  see  these  papers,  letters,  and  writiiif|si 
second  or  third  time?— C^rft.  Tbeoextdi; 
•af^r  the  papers  and  writings  were  brooflrt 
home,  my  master  and  another  gentleman  ksk- 
ed  over  them,  sorted  them,  msrked  them,  lod 
read  them,  in  tbe  dining-room,  and  1  sueoded 
to  and  fro  most  of  the  time. 

What  then  you  are  Mr.  Carriagtoa's  foot* 
man  ? — Rather  his  servant,  or  asiii^Dt;  1  am 
not  a  hired  servant,  but  conae  and  wait  oeea- 
sionally,  when  \  am  want^. 

Officer.    Stand  by. 

Sarali  Wilson  twom. 

Co,  for  Crown.    What  ia  your  name  ? 

Wilson.    Sarah  Wilson,  Sir. 
'  Do  you  know  the  prisoner  Dr.  Heosey  wbn 
you  see  him  ?— Yes.    (Speaking  very  low  aod 
faintly.) 

Counsel.  Speak  out,  child ;  do  not  be  afraid: 
raise  your  voice,  that  my  lords  and  the  geoiie- 
men  of  the  jury  may  hear  you;  there  is  no 
body  here  will  hurt  vou :  look  towarda  b»i 
speak  out,  and  do  not  be  bashful.  Do  yos  mc 
the  prisoner,  Mr.  Hensey,  now  in  ibeeoort? 
^WUson,  Yes,  Sir;  he  is  there  ({MMnUB^  to  tbe 
prisoner  with  .her  hand),  that  is  Dr.  BeDoej, 
and  he  is  now  in  the  same  coloured  dotbea  be 
usually  was  dressed  in. 

I  find  you  were  a  servant-maid  in  tbe  bouse 
where  the  prisoner  lodged  ;  bow  long  had  joa 
lired  there? — Nigh  six  years. 

How  long  is  it  since  Dr.  Hensey  6rst  caoe 
to  live  in  your  mistress's  house  ? — Not  qoitt 
two  years ;  1  think  it*  was  towards  tbe  eod  of 
last  summer  was  tweWe-Aiontfa. 

Does  your  mistress  keep  a  bouse,  and  lef«|t 
lodgings  ? — ^My  mistress  keeps  a  bouse,  aos 
lets  out  rooms  and  lodgings  to  gentlefolks. 

.  Are  these  rooms  and  lodgings  let  resdv-far- 
nished  or  unfurnished  ? — My  mistress  alwsyi 
lete  her  rooms  and  lodgings  furaisbed,  sever 
unfurnished.  • 

Then  the  lodgings  your  mistress  let  to  w( 
prisoner.  Dr.  Hensey,  were  what  are  <eoeraIly 
termed,  ready  furnished  lodgings?— Yes;  my 
mistress  never  lel^  her  rooms  otherwise  tbas 
furnished,  while  I  was  with  her. 
,  You  say,  while  you  were  with  her;  why, 
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where  are  yon  now  f— About  three  mootbt 
ago,  I  wu  taken  into  ciistodyy  where  1  have 
remained  ever  since. 

What  were  the  lodgiogs  your  mistress  let 
to  the  prisoner  at  the  bar  ? — A  room  np  two 
pair  of  stairs,  and  a  parlour,  even  with  the 
street,  both  of  them  ready  furnished. 

Was  there  a  bureau  among  the  fomitare  in 
the  parlour  f— There  was  then  a  handsome 
bureau  in  the  parlour  standing  under  the  glass. 

Was  that  bureau  in  the  use  and  possession 
of  Dr.  Hensey  r  Had  he  the  key  of  it?— It 
was  generally  in  his  use,  and  he  used  to  put 
his  papers  and  linen  in|  it,  and  he  always  had 
the  key  of  it,  or  mostly  he  had  the  key  of  it. 

Did  your  mistress  let  these  rooms  to  Dr. 
Hensey,  by  the  week,  month,  quarter,  or  by 
the  ^ear?— I  cannot  tell  which;  hut  ready- 
furnished  rooms  are  generally  let  by  the  month, 
i>r  the  week ;  for  wnile  I  have  lieen  at  Mrs. 
Bk>nnrs,  gentlemen  have  frequently  lodged 
there  one  week,  and  sometimes  a  fortnight, 
oome  to  town,  do  their  business,  pay  ray  mis- 
tress, and  then  go  down  into  the  country  again; 
lamilies  frequently  come  to  London,  to  see  tbe 
town,  visit  their  friends  and  acquaintance,  and 
dispatch  their  several  little  businesses,  stay  two, 
three  weeks,  a  month,  and  sometimes  more, 
and  go  away  again.  This  has  often  happened 
whilst  I  lived  there ;  hut  whether  Dr.  Hensey 
rented  his  rooms  by  the  week,  month,  quarter, 
or  by  the  year,  I  never  heard. 

Did  you  see  Mr.  Carrington  take  any  papers, 
letters  and  writings  out  of  Dr.  Hensey 's  bureau 
on  the  21st  day  of  August  last  ?— I  did  see  him 
take  a  great  many  papers,  letters,  and  writings 
out  of  the  prisoner's  bureau,  and  I  wondered 
why  he  did  so;  but  he  said,  he  liad  power  to 
do  so ;  he  had  the  king's  warrant  for  what  he 
did ;  and  the  constable  was  there  to  keep  the 
peace  with  his  little  staff;  and  my  mistress 
seemed  to  be  afraid  of  him;  and  thdh  under* 
standing  him  to  be  the  king's  messenger,  she 
first  imagined,  that  he  had  taken  up  the  doctor, 
amd  so  it  turned  out. 

Did  your  mistress  let  the  ptiaoner  at  the  bar 
the  use  of  the  bureau,  at  the  same  time  she  let 
liim  the  parlour? — Yea;  and  he  always  made 
use  of  it,  and  he  kept  the  key  of  it  iu  his  pocket ; 
find  I  have  often  seen  him  ait  at  the  bureau, 
and  write  many  times. 

[Cross  examined.] 

Coun.far  Prii.  Accord  iog  to  my  instructions, 
which  I  dare  say  are  right,  this  bureau  was  not 
the  doctor's,  but  your  mistre8s's.-~TFii!fon.  Yes, 
Sir,  tb^  bureau  was  my  mistress's,  but  then  the 
doctor  was  by  agreement  to  have  the  use  of  it, 
so  king  as  he  lodged  in  the  house,  and  had  the 
parlour. 

Did  not  your  mistress  pnt  her  things,  linen, 
Ice.  into  the  bureau? — No;  my  mistreso  had 
nothing  in  the  bureau;  she  never  kept  any 
thing  belonging  to  her  in  the  bureau,  I  am 
aure,  sint:^  the  doctor  came  to  the  house  ;  he 
used  the  upper  p^*  for  hia  papers,  writinga, 
and  letters,  and  in  the  drawer»  «»aQrneftth  ha 
nut  his  linen  and  other  apparel. 

you  XIX. 


But  did  not  your  mistress  go  and  open  ths 
burean  and  the  drawer^  at  any  timer— Ths 
doctor  would  often  leave  the  key  with  my  mis* 
tress,  and  she  would  go  to  the  drawer*,  open 
them,  and  take  ,ottt  «ny  thing  ahe  wanted  of 
the  doctor's,  either  to  mend  or  make. 

But  did  not  your  mistress  also  frequently 
open  the  upper  part  of  the  bureau  ? — I  never 
did  see  her  oi>en  the  upper  part  of  the  bureaa, 
nor  had  she  any  occasion,  for  the  doctor's' linen 
and  other  weanng  apparel  were  in  the  drawers 
underneath.  ^ 

Officer.    Standby.  ^ 

Comuel/or  Cnmn. .  Mr.  Carrington,  wb^ 
you  had  got  these  letters,  papers  and  writlngsg 
and  bad  numbefed  them  as  yon  say,  what  did 
you  do  with  them  ?— Corrmg/on.  Wlien  1 
bad  sorted  them,  and  pot  them  into  order,  ac^ 
cording  to  my  naual  method,  I  carried  and  de« 
livered  them  to  the  honourable  Mr.  Stanhope. 

Are  these  the  letters  and  papera  you  deliver* 
ed  him  P^Yea,  they  are  the  vcNry  letters  and 
papers  1  delivered  to  him  at  hia  office  in  W  bits* 

[Cross-examined.  ] 

Omntelfor  Friwner.  With  humble  8ttb<« 
mission  to  the  Court,  1  would  ask  tbe  meisen* 
ger  two  or  three  questions  ? 

Cotirl.  As  many  aa  you  please. 

Q.  Mr.  Carrinffton,  how  did  yon  know,  that 
the  bureau  out  of  which  you  took  the  letteni^ 
papers  and  writings  now  in  court  was  the  pro* 
perty  of  the  prisoner  at  tbe  bar  ? — Carringtom* 
The  landlady  of  the  house  told  me,  that  she  had 
let  that  room  ready  furnished  to  Dr.  Henseyt 
and  when  I  asked  her  for  the  key  of  the  bureaU| 
she  told  me  the  doctor  had  it,  tor  that  she  had 
let  him  the  use  of  the  bureau  together  witia 
tbe  parlour.  J  was  going  one  while  to  send 
to  the  doctor  for  the  key,  but  it  being  so  far,  Ift 
laid  that  thought  aaide ;— I  was  going  to  fores 
the  lock,  and  break  it  open,  but  al  length  thinks 
ing  of  my  own  key,  all  purpoiea  were  imne*- 
diately  answered. 

Did  you  And  any  of  these  papers,  letters  or 
writings  yon  call  treasonable  about  the  perspa 
of  the  prisoner  ?— After  I  bad  taken  the  pri- 
soner as  he  came  out  of  the  Popish  chapjei  in 
Soho  square,  I  put  him  into  a  coach,  and  car-» 
ried  him  directly  to  my  bouse  yf\^ere  I  search* 
ed  him,  but  found  on  him  no'  k|ttev,  or  other 
writing,  except  hia  pooke\;bQok,  containing 
divers  memorandums  and '  recipes  wrote  ia 
Latin,  and  which  book  i  ahew^  to  the  hen/ 
Mr.  Stanhope,  and  returned  it  the  prisoncit 
the  next  day. 

The  Hon.  Mr.  iSf anA<^  awom. 

Cmin.far  Cr.  Pray,  Sir,  let  the  Court  aodl 
jury  know,  whether  these  are  the  very  letters 
and  papera  you  received  from  Mr.  Camngton  ; 
and  when  you  had  done  with  them  to  whop^' 
yoo  Mivered  xbemt^Stanhape.  T>^^ let- 
ters and  papers  I  received  **'•"•  ^''«  Carnng^ 
ton  Mon  Aft*-  <b«  apprehension  of  doctor  Hen*, 
sey,  and  whan  I  nad  ilojshed  bis  examimK', 
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tioo,  for  iIm  iNitoMr  wm  exMmoed  at  SBTeral 
6nMt,  I  qmted  tbeni  to  the  loliintor  of  the 
^ce«iry»  Mr.  Fnuwie* 

.  Cmtn,for  Cr.  Prajr^  iDform  the  Conrt  aad 
the  gentlemeD  of  the  jury,  whether  these  are 
the  very  leitert  and  papers  yoa  reoeiYed  from 
Oie  hoDOurable  Mr.  Stanhope?— Praacif.  I 
received  these  very  letters  and  papers  from  the 
&od.  Bfr.  Stanhope  with  my  own  hands,  with 
direetions  to  proceed  against  the  prisoner  at 
the  bar.  Hereupon  I  digested  them  into  the 
fMSttt  order  in  which  they  are,  and  proeored 
then  to  be  tnnslated  ont  of  the  French,  in 
#hich  teiguagetbey  were  wrote,  mto  Bnglish ; 
^d  drew  ap  my  proeeedinffs  therefrom ;  and 
they  remained  m*  my  costoqr,  till  I  delivered 
them  lately  into  the  handa  of  Mr.  Webb. 

Philip  Carteret  Wehh^  esq.  sworn. 

WM,  I  received  all  these  letters,  papers 
and  writings^  relative  to  Dr.  Bensey,  from  Mr. 
Francis,  and  I  have  brought  them  here,  in 
case  the  Cooit  should  think  proper  to  have 
them  read  in  this  cause. 

'  [Then  the  Counsel  for  the  Crown,  to  cor« 
robbrate  the  evidence  already  given,  called 
two  other  persons  as  witnesses  to  prove  that 
the  leitera,  papers  and  writings  then  in  court 
were  in  the  possession  of  the  prisoner  at  the 
bar.] 

EiiMtAeth  Blmrnt  sworn. 

•  Coicn.yorCr.  Where  do  you  live?— £/(wn/. 
In  Arundel -street  in  the  Strand; .  I  keep  a 
honse  in  that  street,  and  have  done  so  for  some 
tears  past 

What  are  joa? — A  widow ;  my  husband 
Has  been  dead  about  eight  or  ten  years. 

Bo  you  know  the  prisoner  at  the  bar,  Dr. 
Bensey?— Yes ;  I  do  know  him  very  well. 
'  flow  long  haveToo  known  him  ?— Upwards 
#f  ajrear  and  a  half;  nigh  two  years. 
'  "Did  yea  let  him  any  rooms  to  lodge  in,  and 
#hat  Virere  those  rooms? — He  came  about  two 
years  since  to  my  honse  to  take  some  lodgings, 
ind  I  let  htm  a  room  up  two  pair  of  stairs,  and 
tf  parkior  even  with  the  street. 

Did  you  let  them  to  him  funushed  or  on- 
Ihmished  f— He  wanted  r^y  furnished  lodg- 
ings, and  therefore  I  let  them  to  him  ready 
Inrnbhed. 

What  fumitara  was  lA  the  parlour  when  yoa 
Tot  it  him  ?— A  hatein,  a  glass,  chairs,  and  some 
other  things. 

So  the  prisoner  at  the  bar  bad  Ufa  use  of 
thefw  things  by  agreement :  he  paid,  I  snp* 
^ose,  a>ent  kccordingly.  Did  he  keep  any 
thing  in  the  bureau?— Yes;  in  the  upper 
ftart  of  the  bureau,  he  used  to  put  his  letters 
and  oiher  papen,  and  in  the  drawers  hia  linen 
And  other  «p»arel. 

]  Do  you  rememoea  iff,.  Carrington's  com- 
ing toyour  boose,  and  the  searchiie  maiie  An 
ieosey 's  papers  f— Yes,  Sir ;  I  cemem« 
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ber  it  as  well  aa  if  it  had  happened  but  this 
momioff  •  for  I  never  saw  such  a  thing  before 
in  my  lOe ;  I  tliought  him  a  very  rude  man, 
he  woold  look  about  and  search,  and  do  as  he 
pleased,  all  I  could  say  to  him.  But  when  he 
told  me,  he  was  the  king's  messenger,  and 
that  he  was  sent,  I  think  he  sakl  by  the  earl  of 
HoMemess,  one  of  the  king's  principal  aecr^ 
taries  of  state,  and  all  those  with  him  said  the 
same  thmg,  I  was  so  afraid  that  I  even  let  him  do 
what  he  would,  though  it  was  in  my  own  honse, 
1  saw  him  open  the  bureau  with  a  key  he  had 
in  his  pocket,  and  he  took  many  papers  and 
letters,  put  them  into  a  hag,  tied  up  the  mouth 
of  the  bag  very  tight,  and  be  and  bis  assistants 
took  them  away  ;  and  indeed,  and  in  truth  1 
was  very  glad  they  were  gone. 

Look  on  these  letters  and  pspers,  and  tell  us 
whether  yon  believe  these  are  the  letters  and 
papers  Mr.  Carrington  took  out  of  the  bureaa 
at  that  time  ? — Blount.  (Looking  attentively  on 
the  letters.)  I  believe  they  are  the  very  same  ; 
they  look  like  them  ;  they  appear  to  me  to  be 
the  very  same,  according  to  the  best  of  my 
knowledge  and  remembrance ;  but  as  to  that 
I  cannot  be  very  positive,  for  I  did  not  the« 
look  so  particularly  at  these  papers  as  I  do  uqw^ 

Countel,  Well,  we  have  enough  of  it. 

[Cross-examined.] 

C<mn.for  Pri$,  Did  not  you.  Madam,  fra» 
qnently  lieep  the  key  of  the  bureau  in  the  par* 
lour  ?  It  was,  if  my  instructions  be  right,  your 
bureau,  and  in  your  use,aod  you  kept  the  key  f 
— JBibttnt.  The  doctor  would  frequently  leave 
his  key  of  the  bureau  with  me,  that  I  might 
give  out  his  lipen  to  his  wasbe^>woman• 

Coun.  Here  they  endeavour  to  f  rove,  that 
the  bureau  in  dispute  was  the  prisoner's. -^Wsf 
it  his,  or  your's  r 

Attorney  General,  rinterrupting)  No,  bro» 
ther,  we  do  not  say,  the  bureau  was  the  pri* 
soner's,  we  say,  and  so  it  turns  out,  that  tho 
bureau  is  4his  honest  woman's ;  but  that  she 
let  him  the  use  of  it,  during  the  time  be  was 
her  lodger ;  a  landlady  may  let  a  person  the 
use  of  a  bureau,  a  chest  of  drawers,  or  an 
escrutore,  for  e  time  certain,  as  well  as  let  part 
of  her  house  for  a  time  ceruin ;  and  during 
such  agreement  and  conditions  the  lodger  is 
absolutely  entitled  to  the  possession  as  much 
as  if  it  waa  his  own  property,  and  he  bad  been 
the  original  purchaser. 

Blount.  The  bureau  was  mine;  I  bought 
it,  and  had  it  before  1  knew  Dr.  Hensev  four 
or  five  years ;  but  while  he  was  my  lodger, 
1  let  him  the  use  of  it ;  and  he  was  to  have 
the  use  of  it  so  fong  as-he  lodged  in  my  hoose, 
and  paid  me  his  rent ;  that  was  the  agreement 
between  Dr.  Hensey  and  me. 

Officer.  Stand  by. 
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Co.  for  Crown.  Pray,  mi««««»  what  are 
yen  ?— SbwM.  Sh».  I  -to  a  washer-womaa ;— 
I  wMtavu  me  doctor's  linen. 

Did  there  ever  happeo  a  diapttte  beiwcen  yail 
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«Dd  the  doctor  about  some /of  bis  liaeo  tbtt 
vru  qaissin^  P— Yes,  Sir,  he  said,  throagb  a 
mistake,  that  I  had  Dot  brooght  home  one  of 
Ills  shirts,  when  1  had ;  and  one  day  I  came  to 
the  doctor  about  it,  and  1  desired  the  doctor  to 
look  io  bis  drawers,  I  supposing  be  mi^ht 
some  how  have  overlooked  it:  on  this  occasion 
fae  took  his  key  out  of  his  pocket,  and  be 
opened  the  lowest  drawer  but  one,  and  there  be 
found  the  shirt  that  was  missing. 

Mind ;  he  look  a  key  out  of  his  own.pocket ; 
he  did  not  ask  Mrs.  filoont  for  the  key, 
did  he?-rThere  were  at  this  time  nobody 
present  but  the  doctor  and  myself;  and  he 
XNit  his  right  hand  into  his  pock^  drew  oat  a 
key,  and  opened  the  drawer  with  it. 

Officer.  Stand  by. 

Co.  for  Crown.  Tbos,  gentlemen,  we  have 
made  appear,  and  I  hope  ftuly  to  your  satisfac- 
tion, that  the  letters,  papers  and  writings  to  be 
produced  to  the  Court  and  to  you  were  taken 
in  the  possession  of  the  prisoner  at  the  bar. 
Bot^  gentlemen,  their  being  found  in  the  pos* 
session  of  the  prisoner  at  the  bar,  would  avail 
nothm^  nor  be  of  any  signification,  ii^  regard 
to  the  beavy  charge  brought  against  him,  un« 
less  it  can  be  proved,  that  the  prisoner  at  the 
bar  did  write  all  or  any  of  the  writings,  papers 
and  letters  now  produced  in  court.  Where- 
fore, gentlemen,  we  shall  now  proceed,  in  the 
second  place,  to  produce  you  several  witnesses 
to  prove,  that  thwe  letters  and  papers  are  many 
of  them  the  band-writing  of  the  prisoner  at  the 
bar. 

Mendez  da  Costa  sworn. 

Co,  for  Cromn.  Do  you  know  the  prisoner  at 
the  bar,  Florence  Hensev,  doctor  of  physic  ?«— 
Da  Cosla,  Yes,  I  have  known  the  doctor  now 
about  ten  years,  and  have  been  conversant  with 
him  during  that  time. 

Have  you  ever  seen  Dr.  Hensey  write  ?— 
Many  times ;  and  1  have  now  in  my  possession 
several  letters  of  bis  own  hand-wnting,  which 
from  time  to  time,  durmg  our  acquaintance  be 
has  sent  to  me. 

Pray,  look  on  these  papers,  writings  and 
letters,  and  tell  the  Court  and  gentlemen  of  the 
jur^,  whether  yon  believe  they  are  the  hand- 
wntin|^  of  the  prisoner  at  tfie  bar  P— Do  Cotta. 
(Looking  over  them  attentively)  I  knowtbe  pri- 
soner's hand-writing  very  well ;  and  I  am  sure 
these  are  his  hand-Writing ;  and  they  are  Uke 
the  band- writing  of  tboseletters  which  h$^nt 
me;  they  are  wrote  in  the  same  form  and 
manner ;  and  likewise  they  are  folded  up  in 
the  same  way,  and  the  inscriptions  are  wrote 
likewise  ip  the  same  form  and  mode  mine  are ; 
-—1  should  know  his  letters  and  writings  from 
all  others ;  for  1  have  been  well  acquainted 
with  his  hand-writing  for  ten  years  past ;  and 
have  often  seen  him  write. 

Have  you,  Sir,  about  yon  any  one  of  those 
letters  the  pvUooer  sent  you?  if  you  have, 
yon  might  compare  U  with  theae.— Do  Cotta, 
(Pulls  ont  of  bis  pocket  one  of  his  own  leuem, 
whi«h  the  prisoner  bad  pent  hiflHi  asd  ^ipparei 


A.  D.  mu 


il36(l 


them  t0|[ctber)  They  are  ezaelly  alike ;  ttifi 
likeness  is  so  great,  that  I  can  take  npon  me  tb 
say,  that  they  were  both  wrote  by  one  and  th«  ' 
same-  person.  I  know  doctor  Hensey's  hand- 
writing so  well  that  1  can  no  way  be  deceived ; 
all  these  letters  I  nowlpok on,  and  which  i  hold 
\n  my  hands,  are  his  hand-writing. 

[Cross-ezambied.] 

C#.^  Pris,  Sir,  you  seem  to  be  yery  po*f- 
tire; — do  you  consider,  that  you  ought  to  be 
very  carelnl  what  you  swear  ;  for  the  life  m 
the  prisoner  is  at  stake ;  I  should  think  it  very 
hard  to  swear  to  a  man's  hand-writing ; —it  ft 
a  difficult  thing,  make  the  best  of  it— Ds 
Cotta.  I  am  so  well  acquainted  with  the  doc- 
tor's hand-writing  that  I  can  make  no  mistake  f 
—I  would  not  say,  that  these  papers  and  writ- 
ings were  doctor  Hensey 's  hand- writing,  if 
they  were  not.  I  have  a  great  fegard  to  wbi^ 
I  say  s  and  I  would  not  utter  a  falsity  upoft 
thia  occasion  npon  any  consideration  whatever. ' 

Thomat  Brown  sworn. 

Co.  for  Crown.  Pray,  Sir,  what  may  yoor 
profession  be?— Broo^n.  I  am,  Sir,  an  apo^ 
tbecary. 

Do  you  know  Dr.  Hensey  the  prisoner  «l 
the  bar?— Yes,  Sir. 

How  long  may  you  have  known  him  f-*« 
About  five  years. 

How  came  you  acquainted  with  him? — I 
have  attended  several  of  bis  patienta  as  their 
apothecary. 

Did  you  ever  see  him  write?— I  cannot  say» 
that  1  have  seen  him  write  but  once,  and  that 
was  one  evening  a  prescription  for  a  ladjr  who 
was  taken  suddenly  ill;  but  1  am  well  ac« 
quainted  with  his  baud-writing,  and  have  re« 
ceived  several  of  his  prescriptions,  and  bass 
many  of  them  now  by  me. 

Look  on  these  letters,  papers  and  writiogsi 
and  tell  the  Court  and  jury,  whether  you  .be<r 
lieve  them  to  be  the  band- writing  of  dootos 
Hensey,  the  prisoner  at  the  bar?— firovn.^ 
(Takes  the  papers  and  letters  into  his  hands,  and 
then  looks  stedfastly  at  them)  Tbey  are  writtea 
by  doctor  Hensey ; — they  are  bis  hand-writingg 
I  am  snre  of  it;-^the  more  I  look  at  them, 
the  more  I  am  convinced  the  prisoner  wrotn 
them. 

[Cross-examined.] 

Co.  for  jPrit.  How  came  you.  Sir,  to  be  so 
very  particular^  to  keep  doctor  Hensey 's 
prescriptions?— BfDvSv  It  is  customary  for  us 
so  to  CIO,  and  when  we  have  from  tliepee  made 
op  our  medicines  for  our  patients,  according  to 
these  little  rules  or  directions  sent  us  by  the 
physician,  we  always  carefully  file  them,  for 
our  own  use  and  justification. 

Co.  for  Prit.  Indeed,  I  do  not  like  the 
use  you  are  now  going  to  put  them  to. 

Attorney-General.  No;  I  beli**Te  not ;  nor 
your  client  at  the  bar  d«ea  not  like  the  present 
uac  or  ttoem. 

Co.  for  f  m.   ly,  Sir,  AUoniey,  yoo  havf 
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tiall  your  own  way ;— you  like  to  hafehall  of 
.your  own  fide,  and  to  carry  every  cause  I 

rWbich  made  the  whol»  Court  laugh.] 

Ufiur.  Stand  by. 

Mri.  Blauni  re-enmined. 

Co,  for  Crown^  Did  you  ever  aee  doctor 
Benaey  write  ?-^B/ottn^.  I  have  seeu  bim 
Write  aererat  times  at  a  distance ;  I  ha?e  like- 
wise now  by  me  scTcral  little  notes'  of  bis  hand- 
writing. 

'Look  on  any  one  of  these  writings,  letters 
and  papers,  which  have  been  fully  proved  W 
bave  been  in  the  possession  of  doctor  Hensev, 
and  tell  us,  whether  you  can  say,  on  your  oath, 
Ibat  von  believe  be  wrote  themr--I  have 
looked  at  them  very  carefully,  and  I  think  they 
look  like  his  hand- writing ;  but  I  am  not  so 
well  acquainted  with  writmg  as  to  be  able  to 
9wear,  that  these*  letters,  writings  and  papers, 
all,  or  any  of  them  are  positively  the  hand- 
writing, or  that  they  were  wrote  by  doctor 
Hensey,  and  him  only.— I  did  not  see  him 
write  any  of  them. 

The  question  is  dot,  whether  you  saw  him 
write  all,  or  any  one  of  the  letters,  papers 
and  writings  shewn  you,  but  whether  you  can 
from  the  acquaintance  you  have  with  the  doc- 
tor's band-wrhing,  say,  that  yon  do  believe 
tbem  to  be  wrote  by  bim  f~I  cannot  say  so 
positively  as  that  amounts  to ;  though  I  can 
nay,  that  I  think  they  appear  to  me  to  be  the 
iMod-writingof  doctor  Hensey  as  far  as  I  can 
judge  of  this  matter. 

Cross-re-examined. 

Co,/or  Prif.  Madam  ;  yon  seem  to  be  a 
▼cry  honest  woman  ; — you  say  you  have  seen 
the  prisoner  write  at  a  distance :  Pray,  at  what 
distance  f—B^n^  Sometimes  he  would  sit 
writing  at  the  bureau,  while  1  was  sitting  by 
the  fire;  which  is  about  half  as  far  as  I  am  to 
yon ;  and  at  other  times  he  would  sit  by  the 
nre,  he  on  one  side  of  the  toble,  and  1  on  the 
other,  at  a  little  distence,  and  be  would  write  a 
letter  or  letters,  and  when  the  postman  rang  his 
bell  in  the  street,  he  would  finequently  himself 
give  him  the  letter,  and  sometimes  f  have  given 
•uch  letter  to  the  postman  to  carry  to  the  Oene- 
nl  Post- Office. 

M^hy,  then  the  prisoner  never  made  any 
•ecret  of  his  writing !  He  wrote  at  all  times, 
before  you,  before  your  maid,  and  before 
any  body  else !  Did  you  ever  suspect  him  to 
be  guilty  of  what  is  now  laid  to  his  chartve? — 
I  never' bad  any  suspicion  alMut  the  matter  in 
question;  I  was  the  most  surprised  at  what 
bas  haapened ;  for  I  never  heard  him  say  any 
thing  about  the  French  kin^,  ships,  number  of 
men,  armaments,  ammumtion,  fleets,  sqoa* 
drons,  and  such  like  stuff.  I  only  know,  that 
be  was  a  doctor  of  physic  by  profession ;  and 
Uiat  aa  to  matters  of  faith  1  knew  he  was  a 
Roman  CatboWcj  but  that  I  no  otherwise  knew 
than  by  bis  constant  custom  vf  ^oing  to  iimyers 
to  the  Popish  chapel  in  Sobo-square,  every 
morning,  hail,  rain  or  sbtnei  as  the  saying  is. 
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but  he  never  told  toe  be  was  a  Romaa  Ctlholic. 
This  J  know,  be  is  a  very  civil,  honest,  good- 
natured  man ;  willing  in  the  way  of  his  profes- 
sion to  do  any  one  a  kindness,  and  ready  at  tU 
times  to  assist  the  poor*  He  is  likewiw  a  aober 
man,  always  kept  good  hours,  and  not  gives 
to  any  one  vice  1  could  neieeive. 

And  perhaps  you  tbinlc,  it  is  pity  a  man  af 
this  character  should  be  hanged!— Indeed,  I 
do ;  and  I  hope  he  will  not.  [Which  midt 
the  Court  laugh.] 

Borah  Wihon  re-examined. 

Co.  for  Crown.  Did  you  ever  see  Dr.  Hen- 
sey write  f'^Wikon,  Yes,  8ir,  eeveral  times  it 
a  distance,  and  i  have  seen  of  his  writing  alio 
many  times. 

What  writings  have  yoo  seenP Only 

washerwomen's  bills,  and  the  superscriptioDS 
of  letter^ ;  but  theu  I  never  took  any  particalir 
notice  of  them,  because  I  never  thought  theo  I 
should  ever  be  questioned  about  them. 

No,  I  believe  not ;  but  look  on  these  papen, 
writings,  and  letters,  and  see  if  you  can  per- 
ceive whether  the  bsnd-writiog  oftbem  be  like 
the  hand-writing  of  the  washerwomen's  billi 
you  mention,  and  which  yoa  hsfe  seen.— I 
cannot  say,  that  I  used  to  mind  the  bilb  roach 
be  ffave  me  to  give  his  washerwoman ;  for  1 
used  to  give  her  the  bundle  and  the  bill  in  it, 
and  1  very  seldom  read  the  bill  till  she  brought 
home  the  doctor's  linen,  when  1  or  my  mistren, 
my  mistress  most  commonly,  used  to  enmioe 
the  things  by  the  bill.  But  now  I  lookoo 
these  writiOgs,  pppers,  and  letters,  I  tluak  they 
are  wrote  by  the  same  person  who  wrote  the 
bills  I  have  mentioned ;  but  I  cannot  take  on 
me  to  be  so  sure,  as  to  swear  that  these  are  the 
hand«wntingof  Dr.  Hensey. 

Elizabeth  Smith  re-ezamined. 

Co,  for  Crown.  Sarah  Wilson  the  last  tvi- 
dence,  says,  that  she  delivered  to  yon  atwayi 
with  the  doctor's  linen,  a  bill  written  by  the 
doctor.  Did  you  ever  see  the  doctor  write?— 
Smith,  No,  I  never  did ;  but  I  have  seen  naoy 
bills  which  I  was  told  was  of  his  hand- writing. 

How  many  of  these  bills  might  you  see?— 
One  with  every  parcel  or  bundle  of  lioen  I 
washed  for  the  doctor ;  I  washed  his  linen  ones 
a  month,  that  was  generally  the  custom ;  aad 
I  believe  I  might  receive  ten  or  twelve  of  thiM 
bills ;  but  then  every  ooie  of  these  bills  re- 
turned to  Mrs.  Blount;  when  she  or  sometisMS 
her  maid  used  to  examine  the  linen  1  hroogfat 
home  by  the  bill,  and  pay  me. 

How  do  you  know  then  that  the  bills  were 
wrote  by  the  doctor? — There  happened  onoes 
dispute  about  a  shirt  that  was  missing,  and  ia 
that  dispute  the  doctor  produced  the  bill  of  that 
washing,  und  then  he  said,  that  he  set  it  dovi 
with  his  own  band. 

You  are  well  enough .  »i»quamted  with  the 
doctor's  hRna  «rriilng  to  tell  whether  these  pa- 
pers, writings,  and  letters,  look  Uke  his  head- 
writing,  or  not^  look  on  them,  and  tell  as  what 
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3roa  ibiok  of  them. — At  far  w  I  can  judge,  I 
think  they  are  like  the  doctor's  haod-writiog  $ 
but  I  will  not  twear  to  it 

Co,  for  Frit.  Ay»  y oa  are  aD  booest  wo- 
man, nor  wonid  1  swear  to  a  thing  1  don't 
know ;  bat  my  brother,  here,  would  bare  you 
swear  what  you  nerer  saw,  nor  I  am  afraid 
now  you  never  will,  that  is,  that  you  saw  my 
anhapny  client  write.* 

Co,  for  Crown,  Thus  ba?e  1  laid  before  yon 
our  evidence  to  prove,  that  the  writings,  let- 
ters, and  papers,  we  have  produced  are  the 
liaod»  writing  of  the  prisoner  at  the  bar,  which 
1  hope  we  have  done  to  your  entire  satisfaction ; 
we  come  now  in  the  last  place  to  prove,  that 
several  of  these  letters,  papers,  and  writings, 
were  sent  by  the  prisoner  at  the  bar  to  the 
agents,  officers  and  snigects  of  the  French 
king,  to  give  them  intelligence  of  what  passed 
here,  in  order  to  distress  that  monarch  and  his 
subjects.  We  shall  call  you  two  witnesses  to 
prove  this  accusation  against  the  prisoner ;  and 
then  lastly,  we  shall,  under  favour  of  the  Court, 
read  the  letters  as  part  of  the  evidence  to  be 
given  in  this  cause.    Call  James  Newman. 

Jamt$  Newman  sworn. 

Co,  for  Crown,    Do  yon  belong  to  the  ge- 
neral post-office? — NUiman*  Yes;  1  ring  the 
bell  ID  Arundel-stneet  in  the  Strand  for  post 
letters,  and  in  that  walk;  aud  when  1  have  col- 
lected! them  together  I  carry  them  to  the  post- 
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How  long  have  von  collected  letters  in  that 
walk?— Three  or  ftur  years. 

Do  yon  know  the  prisoner  at  the  bar,  Dr. 
Hensey? — ^Yes ;  I  know  him  very  well;  I 
have  known  him  above  eighteen  months. 

Tell  the  Court  and  jury' what  you  know  re- 
lative to  him. — I  have  often  received  from  the 
prisoner  at  the  bar  letters  of  a  post-niffht  to 
carr^  to  the  office  in  Lombard-street,  and  have 
earned  and  delivered  them  to  the  office,  as  I 
used  to  do  other  letters ;  but  at  length  1  began 
to  suspect  them.  ;h 

How  came  you  to  suspect  the  prisoner  at  the 
bar  of  carrying  on  a  treasonable  correspondence? 
— Wheii  I  have  got  all  my  letters  together,  I 
carry  them  home  and  sort  them ;  in  sorting  of 
them  1  observed  that  the  letters  I  received  of 
Dr.  Hensey  were  generally  directed  abroad 
and  to  foreigners ;  and  I  knowing  the  doctor 
to  be  a  Roman  Catholic,  and  as  1  ima^ned  in 
the  interest  of  the  Pretender,  I  advuied  the 
examining  clerk  at  the  office  to  inspect  his  let- 
ters, telling  him,  that  I  had  some  suspicion, 
that  the  writer  of  those  letters  was  a  spy. 

Did  you  open  any  one  of  these  letters  your- 
self ?~No;  but  lliappened  to  challenge  the 
letter  about  the  Secret  Expedition ;  and  when 
it  waa  opened  at  the  post-office  and  found  to  be 
what  it  is,  alW  that  1  received  directions  to 
bring  every  leUer  I  received  from  the  doctor's 

*  As  to  proof  of  hand-wrhiBg,  see  vol.  12, 
pp.  997. 805,  and  Peake's  Law  of  Evidence, 
c.i»,  §4. 


own  band,  or  from  that  house,  directly  to  the 
office  that  it  might  be  opened ;  and  so  1  con- 
tinued to  do  till  the  doctor  was  taken  up. 

If  you  were  (b  see  these  intercepted  letters 
should  vou  know  them  again  ? — Yes ;  I  should 
know  them  again  by  the  outside,  because  they 
have  got  my  mark  upon  thedi. 

Look  on  these  letters,  and  tell  us  whether 
these  are  the  very  letters  you  received  of  doctor 
Hensey  to  carry  to  the  post-office. — I  received 
these  very  letters  from  the  doctor's  own  hands, 
or  from  the  maid  or  mistress  of  the  house  in 
which  Dr.  Hensey  lodged;  sometimes  one, 
and  sometimes  another,  to 'carry  them  to  the 
post-office ;  and  I  did  carry  them  to  the  post- 
office,  where  they  were  stopped  or  intercepted. 

To  whom  did  you  give  these  letters  at  the 
post-office? — ^To  Mr.  Matthews,  one  of  the 
examining  clerks. 

Do  you  know  any  tiling  more  concerning 
this  matter  ? — I  never  beard  any  thing  more 
after  Dr.  Hensey  was  taken  on  Sunday  the 
21st  day  of  August  last  till  now. 

[Cross-examined.] 

Co,  for' Prisoner,  How  came  yon  to  know, 
that  Dr.  Hensey  was  a  Roman  Catholic?  What 
had  vou  to  do  with  his  reUgioo? — Newmttn^ 
We  letter-carriers,  or  postmen,  have  great  op- 
portunities to  know  the  characters  and  dispo- 
sitions of  gentlemen  in  the  several  neighbour-' 
hoods  of  this  part  of  the  town,  from  their  ser- 
vants, connexions  and  correspondents ;  but  to 
be  plain,  if  I  once  learn  that  a  person  who  Uvea 
a  genteel  life,  is  a  Roman  Catholic,  I  imme- 
diately look  on  him  as  one  who  by  education 
and  principle  is  an  inveterate  enemy  to  my 
king,  mv  country,  and  the  Protestant  religion: 
This  led  me  to  keep  a  watchful  eye  over  Dr. 
Hensey,  and  to  suspect  him  of  carrjriug  on  a 
correspondence  with  the  king's  enemies. 

You  say,  that  you  never  opened  one  of  the 
prisoner's  letters,  why  did  you  not? — The  first 
letter  which  1  challenged,  or  suspected,  in  my 
own  mind,  as  1  was  one  night  sorting  my  let« 
ters,  I  held  up  to  the  candle,  by  which  means 
I  perceived  that  the  body  of  the  letter  was 
wrote  in  French,  and  that  it  begun  with  the 
word  Monsieur.  It  being  wrote  in  French  in- 
creased my  suspicion,  and  determined  xne  to 
challenge  the  letter. 

Thomat  Matihewi  sworn. 

Co,  for  Crown,  Sir,  do  you  know  any  thinjg 
of  certain  letters  said  to  be  wrote  by  the  pri- 
soner at  the  bar,  and  intercepted  at  your  office? 
— Matthews,  When  war  is  declared  against 
any  nation,  immediate  orders  are^given  out  by 
the  Post  Master  General  to  stop  all  suspect^ 
letters,  in  oider  to  prevent  intelligence  being 

¥'iven  the  enemy  of  our  transactions  at  home* 
bese  orders  are  given  to  all  the  clerks  of  the 
said  office,  and  to  every  servant  carrying  let- 
ters. According  to  which  orders,  tbe  postmaa 
of  the  walk  in  wbieb  the  prisoner  at  tbe  bar 
lives,  having  learnt,  as  1  fiud,  that  doctor  Hen- 
sey was  a  ^man  Cathofic,  and  that  all  the  let* 
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Un  be  received  from  him,  or  from  the  (lOOM 
in  which  he  lodg^ed,  were  directed  to  people 
•broftd,  he  came  to  me,  and  told  me  his  aua- 
picioi^a,  aod  did  challenge  one  particular  letter  ; 
which  on  being  opened,  1  founa  was  under  coter 
directed  to  a  second  person,  and  so  to  a  third. 
This  strengthened  my  suspicion ;  and  the  con- 
tents of  this  letter  being  read,  orders  were  im- 
mediately given,  not  only  to  intercept  the  let- 
ters which  came  from  doctor  Hensey,  but  also 
carefully  to  intercept  all  the  letters  that  should 
come  to  the  post-office  directed  to  the  said 
doctor  Hensey.  These  directions  were  giren 
with  all  the  secrecy  imaginable,  and  executed 
with  success. 

8ir,  look  on  these  letters,  and  let  the  Court 
know,  whether  these  are  the  Very  letters  sent 
by  doctor  Hensey  the  orisouer  at  the  bar,  to  bis 
oorrespondeots  abroau,  and  which  were  inter- 
cepted at  your  office  ? — Matthewg,  (Examin- 
ing the  letters  one  by  one.)  They  lie  now  in 
the  order  they  were  intercepted ;  I  received 
cverv  one  of  these  letters  from  the  postman 
of  the  walk ;  their  contents  were  examined ; 
and  I  was  ordiered  to  carry  them  to  the  secre- 
tary of  state's  office  at  Wbitehall,  where  I  de- 
livered them  to  the  honourable  Mr.  Stanhope. 

Ommelfor  Crown.  My  lord,  we  ^11  rest 
the  evidence  for  the  crown  here ;  and  beg  the 
favour  of  the  Court,  thiit  under  their  directions, 
the  several  papers,  letters  and  writings  pro- 
duced and  proved  to  be  the  hand- writing  of  the 
prisoner  at  the  bar,  may  be  read  as  evidence  in 
this  cause. 

Coufuelfar  Prit.  (fnterpdsing.)  My  lord, 
I  hopethe  Court  will  nvour  me  with  a  word  or 
two  in  behalf  of  the  prisoner  at  the  bar:  and, 
my  knd,  I  must  observe,  that  these  letters  can- 
not, I  «peak  under  the  favour  of  the  Court,  be 
Tead ;  because  nothing  is  oflered  by  the  evi- 
dence to  shew,  that  these  letters  are  an  overt- 
net  of  theprisoner, and  where  there  Is  no overt- 
«ot  the  oflender  cannot  be  guilty  of  high-trea- 
son ;  the  prisoner  at  ihe  bar,  at  least,  it  has  not 
been  proved,  any  one  of  the  prisoner*s  letters 
came  to  the  bauds  of  the  agents,  officers  or 
"  subjects  of  the  French  king ;  if  they  had  come 
to  their  bands,  if  they  had  received  these  let- 
,  tors,  then  in  such  case  they  would  have  con- 
'  stituted  an  overt-act,  and  consequently  the 
prisoner  at  the  byr  would  be  guilty ;  but  as 
the  case  is,  as  it  really  is,  it  amounts  to  no 
more  than  this;  a  mere  susoicion  gf  treason ; 
and  it  would  be  a  very  great  nardship  a  person 
should  be  put  to  death  for  mere  suspicion  of 
treason ;  nay,  these  very  letters,  for  ought  that 
appears  to  the  contrary,  might  have  been  put 
into  the  doctor's  bureau,  contrary  to  his  know- 
ledge and  consent  And  this  was  the  case  of 
lord  Sydney,*  the  letters  he  was  said  to  send 

*  Query,  What  case  is  here  ratended  t  Al- 
gernon Sidutty  was  not  charged  with  sending 
letters  to  the  enemy,  fMo  tbe  Indictment 
a|[«inHl  binoi  fO).  9,  p.  ^17,}  oor  i$  any  thing 


Trial  qf^Dr*  ,Hcn$ey^ 


(1S7J 


to  the  enemy,  were  proved  to  be  sent  by  another 
hand,  and  firing  intercepted,  the  letters  oerer 
reached  the  enemy^  and  therefore  the  bill  for 
taking  oiF  his  attainder  expressly  says,  that  the 
jnry  was  imposed  on,  and  because  the  lettoi 
did  not  reach  the  enemy,  he  was  not  guilty. 
But  if  the  Court  should  be  of  opinion  tome  of 
these  letters  should  be  read  ;  yet  I  caooot  lee 
with  what  propriety  the  two  first  letters  marked 
N^  1  and  ^i**  2,  sbtiold  be  read,  since  they  were 
wrote  some  time  before,  the  declaration  of  war 
against  France. 

Lord  Mantfitld,  That  which  constitutes  aa 
overt-act  in  the  eye  of  the  law,  is  the  accom- 
plishment of  the  end  proposed  by  tbepartr 
acting  to  the  best  and  utmost  of  his  power.  If 
a  man  endeavours  to  do  an  act  of  treasoo,  aod 
that  act  of  treason  foils  through  some  ioter- 
vening  accident  or  occurrence,  the  otrty  so  eo* 
deavouring  and  acting  to  the  best  or  bis  ^biiitj 
and  power  is  deemed  to  be  guilty  of  ao  orert- 
act,  ^as  though  he  had  done  the  thing  be  bad 
proposed  and  intended.  Thus,  in  cases  (^ 
murder  as  well  an  treason,  suppose  a  man  iiriBg 
off  a  gun,  or  a  pistol,  with  a  premediuued  de- 
sign to  kill  another,  and  by  some  aocideot  or 
event,  either  the  gnu  or  pistol  do  not  go  off^  or 
the  party  shot  at  evades  the  Mow,  the  peiti 
shooting  is  gnilty  of  an  overt-act,  aod  is  liaiw 
to  be  indicted  as  guilty  of  a  capital  offence.  It 
is  the  same  here,  the  prisoner  at  the  bar,  as  far 
as  appears  upon  the  evidence,  and  nothio;  bai 
yet  been  offered  to  invalidate  or  lessen  the  eri- 
dence  that  has  been  given,  or  to  impeacb  rti 
veracity  or  even  probability,  did  intend  to  send 
the  letters  intercepted  to  the  French  kiog's 
agents  La  Roche  and  P.  de  France,  u  far  as 
lay  in  bis  power  ;  his  intention,— the  ioteotioa 
appears  plainly  in  bis  sending  them  to  the  post- 
office  ;  the  prisoner  could  not  carry  the  letten 
himself  to  I^iris;  no,  he  was  to  sendadrioes, 
instructions  and  intelligence,  that  was  tbi 
agreement.  Now  the  point  is,  wbelber  tbe 
prisoner  at  the  bar  did  send  them  ?  ^^7*;} 
has  been  proved,  that  the  prisoner  did  icod 
them,  and  that  they  went  from  Amndel-slreet, 
in  the  Suvnd,  as  for  as  to  the  post-office  is 
Lombard  street;  where  they  were  iotercepted. 
Where  were  they  going  then?  Why,  rtj 
plaid,  the  prisoner  intended  them  to  go  abroad, 
-9A  directed,  to  the  agents  of  the  Freocb  kiof. 
Now,  who  are  tfae^kgenU  of  the  Frsocb  kiitf 
Those  who  aVe  and  have  been  declared  m 
enemies  of  bii  majesty,  and  of  his  soljects  erer 
since  the  17th  of  May,  in  tiie  year  173«. 
Herein  the  overt-act  of  the  prisoner  at  the  w 
consiste,  and  in  cases  of  treason,  tiie  ftftoit 
makes  every  attempt  to  inform  tbeeaeoHe^J^* 
his  majesty  of  the  state  of  afWrs,  whiW  m 
open  war,  an  overt-act,  because  soch  attemjw 
to  disturb  the  public  peace,  and  lay  the  wttfo 
open  to  the  insults  and  invasions  of  its  eneflM^ 

of  "letters  not  reaching  the  enemy". Mo- 
tioned in  the  Act  for  aoBOlfiog  \»  fttt«V^' 
See  It,  vol.  9,  p.  99^. 
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s  construed  to  be  a  compassiog  of  the  life  of 
lur  so? ereigD  lord  the  k'log,  aod  an  absolute 
ndeaTOur  to  dethrone  bim.  As  to  my  own 
»art,  the  letters  under  consideration  appear  to 
ne,  to  be  absolute  overt-acts,  as  real  overt- acts 
IS  can  possiblv  be:  t>ut  whether  the  jury  shall 
hink  so,  is  to  be  left  to  their  consideration,  who 
re  indeed  the  best  and  proper  judjgres.  Every 
•ne  of,  the  letters,  especially  those  given  to  tb^ 
K>stoaao,  to  be  sent  abroad,  are  absolute  overt- 
icts,  and  in  this  cause  ought  to  be  read.  Now 
IS  to  the  two  6rst  letters,  concerning  which 
9  much  has  been  said,  why  they  should  not  be 
ead,  the  objection  is  trifling,  for  whether  they 
le  read  or  no,  this  cause  canpot  be  much  af- 
ected,  because  they  are  not  proposed  as  evi- 
lence,  but  only  as  letters  to  be  read  by  wav  of 
preface  and  introduction  to  this  iniquitous  affair, 
fhey  are  letters,  the  subject  of  which  do«iiot 
iflect  the  prisoner's  life,  if  they  did,  that  were 
mother  thing;  but  as  they  do  not,  I  shall 
eave  it  to  my  brethren  ;— 1  think  they  should 
»e  read. 
Ofthis  opinion  were  the  rest  of  the  judges. 

Court.    Let  all  the  letters  be  read. 

They  were  accordingly  read  to  the  ntimber 
)f  twenty-nine  letters. 

I  The  substance  of  which  letters  follows:] 
n  one  ot'  these  letters,  Dr.  Hensey,'^he  un- 
lappy  prisoner,  having  before  the  breaking  out 
>f  the  war  with  France  heard,  that  a  fellow- 
ttiident  of  bis,  whilst  he  studied  physic  at 
Leydeo  in  Holland,  was  lately  got  into  the 
secretary  of  state's  office  for  foreign  affairs  at 
Paris,  wrote  to  him,  and  informed  him,  **  That 
je  should  be  glad  of  an  opportunity  of  doing 
liim  any  service  that  lay  in  bis  power,  and 
executing  any  commission  he  might  have  in 
London." 

To  this  letter  Dr.  Ilensey^s  fellow-etodent 
'eturned  for  answer :  **  That  he  was  infinitely 
>bliged  to  him  for  the  service  he  offered,  and 
:hat  if  be  understood  him  rightly,  their  corre- 
(pondence  might  be  rendered  more  advantajre- 
>u8  to  both,  by  changing  their  topics  from  hte- 
•ary  to  political." 

In  a  seoonrf  letter  which  Dr.  Hensey  sent 
o  his  fellow-studeut  in  answer  to  the  above, 
le  says:  '*  That  he  was  glad  to  find  so  dis- 
serniog  a  man  in  his  fellow -student,  and  if  he 
sould  obtain  for  him  a  recompence  suitable  to 
ihe  trou)Ue,  he  would  endeavour  to  make  hia 
intelligence  of  the  utmost  importance." 

Soon  after  his  fellow- student  had  received 
:bi9  second  letter  from  Dr.  Hensey,  he  sent 
tiim  a  long  letter,  wherein  the  doctor  was  in- 
formed he  was  to  receive  for  his  trouble  and 
correspondence  500  livres,  or  25/.  sterling  a 
quarter.  And  in  the  same  letter,  Dr.  Hensey 
was  instructed  to  send  lists  of  all  the  English 
men  of  war,  in  and  oal^f  commissk>o ;  their 
condition,  situation,  and.  number  of  men  on 
board  each ;  when  they  sailed,  under  what 
Qommanders,  from  what  ports,  and  their  desti- 
Batioos,  accounts  of  the  actual  number  of  our 
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troops,  what  regiments  were  complete,  antf 
which;  where  recruidng,  where  they  were 
quartered  or  garrisoned  ;  the  earliest  acconnta 
of  any  enterprises  against  France;  plans  of 
fortified  places  in  Enj^land,  America,  &c  This 
letter  also  contained  directions  to  the  doctor  to 
whom  he  was  to  send  his  letters  with  an  out- 
side cover,  some  to  Cologne,  some  to  the 
Hague,  and  some  to  Bern  in  Switzerland ;  and 
that  those  persons  to  whom  his  letters  should 
be  sent,  as  soon  as  received  by  them,  would 
forward  them  from  thence  to  Paris. 

The  substance  of  another  letter  read  in  ootnrf^ 
complying  with  the  instructions  of  the  above 
letter,  was :  •'  That  the  English  had  fitted  out 
a  large  fleet  at  Spithead,  and  given  the  eom« 
mand  to  general  Mordauntand  admural  Hawke, 
and  that  this  squadron  waa  intended  to  attack 
Kochefort,  and  to  make  a  descent  on  that  part 
of  the  French  coast." 

In  another  letter,  Dr.  Hensey,  after  havingf 
given  his  correspondent  an  aoooant  of  the  con- 
dition of  the  English  fleet  and  arm^,  how 
many  ships  gnarded,  and  what  troops  hned  the 
coasts  of  England,  Informs  him,  '« That  tbe 
people  in  England  were  generally  dissatisfied 
with  the  pnblie  proceedings,  that  the  public 
credit  waa  almost  totallv  destroyed,  and  thtf 
finances  quite  exhausted.  Advises,  That  aii 
invasion  be  directly  made  on  the  English  coast 
Wiib  a  considerable  body  of  troops;-  and  that 
now,  in  his  opinion,  waa  the  time  to  strike  th« 
final  blow." 

In  a  subsequent  letter.  Dr.  Hensey  says, 
**  That  the  only  means  of  preventing  the  suc- 
cess of  the  expedition  (be  means,  that  to 
Rochefort)  would  be  to  make  a  powerful  diver* 
sion  upon  the  coasts  of  England,  with  a  con- 
siderable number  of  troops ;  that  by  thus  at- 
tacking us  in  our  very  vitals,  we  might  be  en- 
gaged at  home,  and  ao  prevented  being  able  lo 
senda  number  of  troops  abroad  sufficient  to  give 
them  (the  French)  any  real  annoyance." 

In  a  letter.  Dr.  Hensey  received  from  hia 
correspondent,  after  he  had  given  him  this  ad« 
vice,  the  doctor's  salary,  %vhtch  was  till  now  no 
more  than  S5/.  a  quarter,  waa  augmented  to 
25/.  a  month.  This  was  done  iu  compliance 
with  a  letter  sent  by  the  doctor  to  his  corre- 
spondent desiring  an  increase  of  his  salary,  for 
that  he  was  obliged  to  dine  every  day  with  a 
set  of  gentlemen,  at  a  noted  colfoe-bousey 
where  they  always  drank  claret. 

In  one  of  the  lettera  found  among  the  papers 
taken  out  of  the  doctor's  bureau,  which  he  had 
received  from  abroad,  were  complaints :  "  That 
of  late  he  had  sent  trifling  and  insignificant  in- 
telligence ;  that  they  were  better  served  by  one 
who  had  lived  at  Colchester  ;  that  there  waa 
no  need  of  acquaintinj^  them  with  what  the 
duke  was  doing  in  Germany."  This  letter 
concludes  with  instructions  to  Dr.  Hensey  to 
write  bis  letters  in  lemon-juice,  and  to  direct 
for  his  brother,  who  was  chaplaif»  and  under- 
secretary to  the  Spanish  minister  at  the  Hague. 

Accordingly,  the  doctor  followed  the  advice 
of  bis  oorr&jpondenti  and  the  next  letter  be 
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wrote,  was  wrote  io  the  followtoflf  mamier. 
It  wu  a  complimentary  letter  wrote  in  black 
ink,  and  the  lioea  were  wide  wrote.  Between 
the  wide  wrote  lines,  Dr.  flensey,  the  prisoner 
at  the  bar,  wrote  a  letter  in  lemon-jnice,  whcie- 
in  he  very  earW  ^f  e  totelligence  of  admiral 
Holboume's  (lestinalion  to  America,  with  a 
minnte  account  of  the  number  of  ships  and 
troops  on  board,  with  the  day  of  their  departure. 

From  the  readings  of  another  letter  it  ap- 
pears, that  doctor  Hensey  gate  the  French  the 
first  account  of  admiral  Boscawen's  sailings  to 
Mortb  America,  and  of  the  taking  of  the  Alcide 
and  Lys  men  of  war,  with  every  circumstance 
relating  thereto. 

In  many  other  letters  read  in  Isourt,  Dr. 
Heosey  gtres  the  French  an  account  of  the 
■ailing^  of  every  fleet,  and  its  destination ;  of 
the  launching  of  every  man  of  war ;  of  the 
difficulties  ^rehiting  to  raising  money ;  —  in 
short,  nothmg  escaped  him,  which  he  thought 
worthy  the  notice,  or  which  he  thought  might 
be  of  service  to  his  correspondents  the  French. 

Coun,  for  Cramn.  My  lord,  and  gentlemen 
of  the  jury,  we  have  now  read  all  the  letters 
relative  to  the  offence  committed  by  the  pri- 
soner at  the  bar;  and  here  we  shall  rest  oor 
tvidence. 

Peisoner's  Defence^ 

Counsel  far  the  Prisoner.  My  lord,  and  you 
gentlemen  of  the  jury,  I  am  of  counsel  for  the 
prisoner  at  the  bar,  Florence  Hensey,  doctor 
of  physic,  who  you  have  heard  stands  indicted 
for  a  very  heavy  crime ;  a  crime  of  a  very 
heinous  nature ;  and  a  crime  if  it  had  been 
proved  clearly  would  have  affected  his  life;  1 
shall  therefore  endeavour  to  shew  the  weakness 
of  the  evidence  ffiven  on  the  side  of  the  crown ; 
and  shew  that  the  prisoner  is  not  guilty ;  at 
least,  if  guilty,  yet  not  guilty  of  high  treason. 
And  with  submission  to  the  Court,  as  1  have 
been  appointed  one  of  the  counsel  for  the  pri- 
soner, f  hope  no  word  or  expression  which  I 
shall  fling  out,  during  my  pleading  in  his  be- 
half, will  be  construed  in  any  sort  to  affect  the 
allegiance  which  I  always  had,  have  now,  and 
ever  shall  have  for  his  iftajesty.  And  first, 
gentlemen,  eive  me  leave  to  remark  on  the  evi- 
dence which  has  been  given  to  support  the 
charge  brought  against  the  prisoner  at  the  bttr. 
We  see  this  cause  is  made  a  matter  of  the 
greatest  imporUnce ; — all  the  other  courts  of 
justice  are  not  sitting;  and  the  whole  attention 
of  the  law  seems  attracted  hither  to  attend  the 
event  thereof.  They  have  called  you  first  a- 
messenger  and  divers  others  to  prove,  that  some 
letters  and  writings  were  found  in  a  certain 
bureau ;  and  that  because  they  were  there,  and 
they  were  there  in  a  room  the  prisoner  rented, 
they  roust  therefore  be  the  prisoner's  writing ; 
they  mifi^ht  be  put  into  the  bureau  by  another 
hand ;  for  their  own  witnesses  allow,  that  Mrs. 
Blount  ofteo  had  the  key  of  the  bureau,  went 
to  it  at  pleasure,  opened  it,  pot  things  Into  it, 
or  took  them  out,  when  she  liked,  or  as  she 


Triai  ^Dr.  Hensejf, 


[1376 


thought  proper ;  and  beeausa  the  pnsoosr  had 
sometimes  the  use  of  this  boreao,  and  ac- 
cordingly did  now  and  theUf  though  very 
"  m,  uae  it,  therefore  all  the  papen,  writings 
letters  must  be  bis,  and  bis  only ;  i 
ig  to  him,  and  to  htm  only,  and  mu 


_  be 

his  vmting,  aiid  his  writing  only.  It  is  net 
reasonable  to  supnose,  no  one  can  snppoae  it, 
who  gives  himsclr  time  to  think  at  all,  thai  the 
prisoner  should  be  so  weak,  tboughilcea,  and 
mcoosiderate  as  to  put,  it  might  rsther  be  said, 
expose  treasonable  papers,  writings  and  letters 
in  a  bureau,  other  peraoos  and  people  had  linee 
and  ready  access  to,  and  to  which  they  eonid 
come  at  any  time,  in  the  day-time,  in  the  night- 
time, and  at  all  times.  One  of  their  own  wit- 
nesses says,  that  she  often  had  the  key  of  this 
bureau,  and  that  she  used  frei|uently  to  take 
out  Dr.  Hensey's  linen,  deliver  it  to  thie  washer- 
woman, and  when  waahed,  receive  it  back 
again,  and  then  replace  it  in  lliis  bureau,  which 
it  seems  stood  in  a  parlonr  the  prisoner  at  the 
bar  rented  by  the  week,  or  by  the  oaooth,  of 
one  Mrs.  Blount  who  keeps  a  house,  and  lets 
out  ready  furnished  lodgings,  in  Anmdel-atreet 
in  the  fiitrand.  As  for  my  own  part,  I  do  asl 
think,  that  it  has  been  deariy  and  satisfiidori- 
ly  proved,  at  least  it  does  not  appear  so  to  nie^ 
that  the  bureau  io  question  was  ever,  and  it  is 
certain  it  never  was  wholly,  in  the  use  aad  pos- 
session of  the  prisoner  at  the  bar^  but  these 


things  m\ist  be  left  to  you,  gentlemeo,  on  whose 
determination  the  life  of  die  priaoner  depends 
Again,  gentlemen,  to  prove,  that  the  letters* 
writings  and  papm  foimd  in  the  said  boreao, 
and  some  other  letters  said  to  be  intercepted  at 
the  Post-office,  are  the  hand-writing  of  Dr. 
Hensey,  the  prisoner  at  the  bar,  they  have  pro- 
duced two  witne8ses,tbat  they  are  the  band-writ- 
ing of  the  prisoner;  but  how  do  they  prove  it! 
Why,  one  of  these  witnesses  saya  hraoEseif,  that 
he  never  did  see  the  prisoner  write  hot  once, 
and  that  was  in  the  dark,  at  night,  in  the  even- 
ing, at  owl-light ;  and  the  other's  evideuce  or 
testimony  turns  chiefly  and  prindpally  opoo 
the  similitude  of  handa,  or  «lf  hand-wniings ; 
and  let  me  tell  you,  that  the  doctrine  of  the  si- 
militude of  hanJw,  and  the  aimilitude  of  writings, 
is  a  species  of  evidence  in  itself  extremely  un- 
certam,  vague  and  trifling ;— and  as  to  the  see- 
ing of  anciber  write ;  what  is  there  in  thatT 
All  of  you  have  seen  me  write  to-day; — and 
write  a  good-deal ;— but  what  avaiu  that? 
Can  any  one  of  you  from  thence  say,  moch 
less  swear,  (swearing  is  a  sacred  thin^)  that 
yon  know  my  hand-writing? — ^That  a  penoe 
should  know  the  hand -writing  of  another,  so 
as  to  swear  to  the  identity  and  sameoeaa  of  it, 
it  is  certainly  necessary,  that  the  person  who 
takes  upon  himself  to  swear  to  the  similitude 
of  hanos,  should  be  well  acquainted  with  that 
person's  method  and  form  of  writing ;  with  the 
very  turn  and  make  of  the  letters ;  and,  ia 
short,  aa  every  man  almost  haa  diffin«nt  genius, 
even  with  his  stile  and  manner  of  expreaaioe ; 
but  how  this  is  possible  to  be  done  by  any  one 
of  the  eridettce,  who  now-and-thcn,  acodca- 
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^ly  or  oeoasioDallv  tee  the  priMmer  write^  I. 
ciannot  conceive,  la  this  case  there  is  but  one 
Ipositive  evidenoe  to  the  prisoner's  hand-writ- 
ang,  and  that  is  Mendez  da  Costa,  who  is  very 
positifeto  the  band -writing  of  the  prisoner  at 
Che  bar ;  and  indeed  he  is  so  ?ery  positive,  that 
it  almost  destroys  or  brings  into  sustpicion  the 
credibility  of  his  evidence.  What  has  induced 
Ilim  to  Come  into  this  conrt,  and  here  openly 
and  positively  swear,  from  the  similitude  of 
writings,  that  the  writings,  letters  and  papers 
BOW  before  the  Conr^are  the  very  hand- writing 
of  doctor  Florence  Hensey,  the  prisoner  at  the 
1>ar,  were  wrote  by  him,  and  by  him  only :— 1 
say,  what  has  induced  the  evidence  to  do  this, 
must  be  left  to  himself,  and  his  own  conscience, 
but  charity  forbids  roe  to  suggest,  that  his  mo- 
tives for  thus  using  his  old  acquaintance,  and, 
I  suppose,  some  time  intimate  and  bosom-friend, 
are  any  other  than  the  affection  and  duty  he 
owes  to  bis  majesty,  and  the  preservation  of 
his  long  and  precious  life  ;  and  the  love  which 
he  bears  to  this  country,  and  the  inhabitants 
thereof;  but  these  motives,  or  any  other  which 
may  or  shall  arise  to  yon  on  considering  this 
man's  evidence,  are  worthy  of  your  serious 
ooQsideration ; — if  j^ou  believe  him,  it  must 
go  hard  with  the  prisoner ;  but  if  you  should 
not  believe  him,  I  shall  have  hopes  of  seeing 
the  prisoner  once  more  set  at  large.  And  now, 
as  to  the  letters  intercepted  at  the  Post-office ; 
luder  the  favour  of  the  Court,  I  beg  leave  to 
reoommend  the  consideration  of  their  not  going 
to  the  place  directed  as  the  writer  and  the 
aender  mtended  and  designed ; — thev  not  go- 
ing, as  was  intended  and  designed,  ttie  letters 
cannot  be  an  overt  act ; — if  they  had  gone  to 
the  places  directed  and  designed  they  would 
indeed  have  been  an  overt-act :  but  ttiat  is  a 
case  to  be  left  with  you,  and  for  your  conside- 
ration, to  determine  finally  whether  they  are 
wa  overt  act,  or  not  an  overt  act.  But  suppose, 
that  you  should  be  led  to  believe,  that  they 
were,  sent,  and  that  the  manner  of  sending 
them  is  an  overt-act,  then  there  will  remain  for 
your  fartlier  consideration  in  behalf  of  the  pri- 
soner at  the  bar,  tjhe  subject  matter  of  the  let- 
ters: and  what  14  the  subject-matter  of  the 
letters?  Why,  only  a  parcel  of  paraf^raphs 
chiefly  taken  from  the  public  daily  and  weekly 
papers,  old  stale  news,  which  every  body  knew, 
written  in  a  letter  to  the  prisoner's  brother; 
and  this  is  all  he  did  ;  and  this  is  now  eodea- 
youred  to  be  construed  high  treason :  but,  gen- 
tlemen, as  you  will  have  the  letters  laid  before 
you,  I  dare  say,  you  will  be  able  to  form  a 
right  judgment  from  thence ;  and  I  need  not 
tell  you,  that  the  jury  may  be  merciful  as  well 
as  just,  according  as  tkungs^hall  appear  to 
them. 

Second  Caumelfor  the  PrUoner.  I  hope  the 
Court  will  favour  me  with  a  word  or  two  in  be- 
half of  the  prisoner  at  the  bar ;  and,  gentlemen, 
the  managers  on  the  side  of  the  prosecntion 
have  laid  the  indictment  in  the  parish  of  St. 
Element  Danes  in  thn  county  of  Q|j4dlcie;t, 
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when  the  offence  was  committed  in  London } 
every  body  knows,  that  the  Post-office  is  in 
London,  in  Lombard -street,  in  the  very  heart 
of  the  city,  and  that  the  letters  were  inter- 
cepted in  London  at  the  Post-office. — Where* 
fore,  gentlemen,  as  this  is  an  error  in  the  pro* 
oeedings ;  a  fundamental  error  in  the  proceed- 
ing, this  cause  between  the  crown  and  tho 
prisoner  at  the  bar  ought  to  oea^  now,  and  the 
prisoner  be  acquitted.  One  word  more,  gentle* 
men,  and  I  shall  not  farther  trouble  you,  in  re- 
lation to  the  sulgect-matter  of  the  letters,  pa« 
pers  and  writings  read  in  court,  I  very  care- 
fully attended  to  the  reading  of  every  one  of 
them,  and  I  could  not  perceive  that  thera  wan 
so  mucb  as  one  treasonable  expression  con- 
tained in  the  twenty-nine  letters.  Is  tlin 
launching  of  a  ship,  high-treason  ?  Is  the  em- 
barking of  the  duke  of  Cumberland  at  Stade, 
after  he  had  crossed  the  Weser,  treason? — 
Mr.  Pitt  and  Mr.  Legge  are  re-instated  in  th* 
ministry ; — ^the  common  people  of  England 
grumble  at  the  great  weight  and  number  of 
taxes :— at  the  scarcity  and  dearness  of  com ; 
—and,  above  all,  at  the  loss  of  Minorca,  and 
that  the  commanlfers  of  thidr  fleets  and  squa- 
drons do  not  do  their  duty,  and  fight  and  de- 
stroy the  French.  Who  can  call  these  trea« 
sons?  Who  can  say,  that  a  bare  and  naked 
recitation  of  these  matters  of  fact,  is  high- 
treason  ?  And  this  is  all  that  has  been  done,  as 
yod  will  see,  gentlemen,  when  yon  come  to 
read  and  consider  the  subject  of  these  lettersand 
papers  &part  by  yourselves  ;  for  you  only  ara 
the  proper  judges  whether  the  subject  of  the 
letters  is  treasonable  or  not. 

Sol.  Gen.  for  Cromi.*  I  hope,  my  lord,  yon 
will  favour  me  a  little  while,  that  I  may  reply 
to  two  or  three  objections,  which  have  been 
flung  out  by  the  counsel  in  the  prisoner's  de- 
fence. It  has  been  said,  by  my  brother  here^ 
that  the  evidence  we  have  Drought  before  the 
Court  and  the  jury  is  not  a  credible  eyidence* 
nor  an  evidence  to  be  relied  on;  my  lord,  I 
have  been  many  years  in  this  court,  and  I  do 
not  remember  ever  to  have  heard  a  charge  of 
high  treason  better,  more  strongly,  or  mora 
consistently  made  out;. and  what  is  more  re- 
markable and  observable  erery  one  of  the  wit- 
nesses brought  on  the  side  of  the  crown,  am 
persons  of  character,  reputation  and  credibi- 
lity ;  and  they  all  together  tell  a  very  probable, 
consistent  and  credible  story;  as  first,  they 
have  proved  undeniably  that  the  letters,  papers 
and  writings  now  read  in  court  were  in  thn 
possession  of  the  prisoner  at  the  bar ;  secondly  »• 
that  roost  or  many  of  them  are  the  hand-writ*- 
iag  of  the  prisoner  at  the  bar ;  that  he  the  pri- 
soner at  the  bar  did  aend  divers  letters  to  the 
agents,  officers  and  sub|ects  of  Lonis  the 
French  king,  in  order  to  inform  the  enemies- of 

*  As  to  the  rig;ht  to  a  reply  on  the  part  of 
the  crown,  though  no  witness  have  been  called*, 
in  defence,  sea  the  ease  of  Mr.  Home,  ▲.  ir. 
17T7. 
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liif  majttty  king  G«orge,  of  what  wartike  pre* 
parations  were  making  in  England  to  distrera 
the  «ubject8  of  the  laid  French  king ;  and 
that  he  did  alto  advise  the  aubjecta  also  of  the 
■aid  French  king  to  make  a  deaoenton  the 
English  coasts.  Aa  to  the  objection  concern- 
ing the  treason  being  laid  in  the  indictment 
aa  done  in  the  oonntj  of  Middlesex,  instead  of 
being  laid  in  London,  I  shall  leave  that  ob- 
jection to  the  determination  of  the  €k>ort  Bat 
nothing  can  be  so  barefaced,  as  the  objection 
VBade  about  the  tniject- matter  of  these  pa- 
pera,  whereby  they  would  endeavour  to  insi- 
■nate,  that  the  intelUgenoea  contained  therein 
are  no  more  than  common  pieces  of  newa, 
known  to  every  body;  and  whiich  miglit  he 
told  by  anv  one,  and  eommnntcated  to  any 
body,  whether  friend  or  foe.  Gentlemen,  thua 
do  they  endeavour  to  impoae  on  you ;  and  it  is 
to  no  purpose  for  me  to  take  op  your  time,  and 
the  time  of  the  Court,  and  so  encrease  the 
leuffth  of  this  trial,  which  haa  been  unavoidably 
andperhapasomewhat  unnecessarily  extended ; 
—You  are  the  proper  iudgea  how  far  we,  on 
the  side  of  the  crown,  nave  proved  the  charge 
brought  against  the  prisoner  at  the  bar,  and 
bow  far  not;  and  therefore  I  shall  say  no  more, 
but  rest  the  event  of  this  cause  upon  what  haa 
already  been  aafal. 

Lord  MandiOd.  Gentlemen  of  the  Jurv ; 
thia  ia  a  trial  at  bar  on  an  indictment  in  the 
crown  aninst  the  prisoner  at  the  bar,  by  the 
name  of  Florence  Hensey,  doctor  of,  physic, 
late  of  the  parish  of  St.  Clement  Danes,  in  the 
county  of  Middlesex,  for  that  he,  being  a  false 
timitor,  and  not  weighing  the  duty  of  his  alle- 
giance to  our  sovereign  lord  George  the  se- 
cond, king  of  Great  Britain,  France,  and  Ire- 
land, &c.  in  the  months  of  May  and  June, 
1757,  and  at  divera  other  times,  aa  well  before 
as  afler,  in  the  parish  aforesaid,  and  in  the 
WHmty  aforesaid,  with  force  and  arms,  feloni- 
Ooaly,  traitorously,  and  of  hia  malice  afore- 
thought,  did  write  certain  letters  to  the  agents 
and  snigecta  of  Louis,  the  French  king,  with 
whom  we  are  now  at  open  war,  giving  an  ac- 
count of  the  strength  of  our  fleets  and  armies 
that  were  then  prepariqg  in  Great  Britain  ;  and 
inviting  the  said  Louis,  the  French  king,  hia 
luMeeta  and  Tasaals,  to  intade  theae  realma, 
MNl  to  make  a  moat  bloody  alanghter  on  hia 
majesty's  aubjeets.  To  this  inmctment  the 
pnaoner  at  the  bar  haa  pleaded  Not  Guilty. 
Therefore  to  aopport  the  udwtnient  the  ao- 
Kcitor  of  the  treasarv  being  proaecutor  for 
the  crown,  hath  brouglit>^  thia  caoae  into  court, 
and  haa  produced  the  foUowing  evidence; 
in  the  recapitulation  of  which  if  I  ahouM 
make  any  nuatake,  I  deaveyou  to  set  me  right. 
The firat  thing  the  counselfor  the  crown  un- 
•tetoek  to  proves  ia,  that  certain  writings,  let- 
ten  mad  papera,  were  found  m  the  posaession  of 
the  prisoner  at  the  bar,  containing  a  treasonable 
ooneapondeooe  carried  on  between  the  prisoner 
ai  the  bar  and  the  aubjecta  of  the  French  king. 
^  thia  occaaioo,  they  have  called  you  Nathan 


IWal  of  Dr.  Hmuey. 

Carrington,  who  it  seems  is  the 
that  went,  with  proper  authority,  aa  he  aaya^to 
the  house  of  one  Mrs.  Blount  in  Anuidel- 
street  in  the  Strand,  on  Sunday  the  Sist  day  of 
Augnat  last,  and  did  there  search  the  lodgmga 
of  the  prisoner  at  the  bar,  and  took  out  of  a 
bureau  the  writings  and  papers  produced  and 
read  to  you,  and  which  he  has  sworn  to  be  the 
very  same  letters  and  papers  he  took  out  of  a 
bureau  in  a  room,  called  a  parlour,  part  of  the 
lodgings  of  Dr.  Hensey,  the  prisoner  at  th« 
bar.  Thia  testimony  is  corroborated  by  the 
oaths  of  several  others  present,  who  saw  Mr. 
Carrington  take  these  letters  and  papera  out  of 
the  bureau  ; — Mr.  Turner,  who  1  think  also  ia 
a  messenger,  and  who  went  with  Mr.  Carring- 
ton aa  an  assistant  to  him,  swears  downright, 
that  the  papers  and  lettera  produced  and  raa4 
in  court  were  the  very  same  |M[ r.  Carringtoa 
took  oot  of  the  prisoner's  bureau ;  Tomer  says, 
that  he  is  sure  they  are  the  very  same  becauae 
he  afterwards  read  several  of  them  in  the 
French  language,  in  which  they  are  wrote. 
Mr.  Carrington  likewise  is  very  expresa  and 
certain,  aa  to  the  sameness  of  these  letters  and 
papers,  for  he  says,  that  soon  after  he  had  got 
them  into  his  possession,  and  aorted  them,  be 
put  his  mark  u{>on  them ;  you  will  find  bia 
mark  upon  all  of  them, — upon  all  of  them  be 
took  out  of  the  bureau  *,  they  are  all  in  a  parcel 
together  ;  and  he  farther  says,  that  his  mark  ia 
now  upon  every  one  of  the  said  letters,  and 
that  they  have  received  no  other  alteration  or 
addition  whatever  since,  besides  that  they  were 
digested  into  order  ;  I  suppose,  he  means  thej 
were  digested  into  chronological  order,  and 
then  numbered.  And  the  substance  of  thia  evi- 
dence ia  in  a  great  measure  corroborated  by  the 
several  testimonies  of  the  constable,  one  Clark 
an  aasistant,  Mrs.  Blount  the  landlady  of  the 
house,  and  her  maid  Sarah  Wilaon,'who  all 
Bwear,  thet  they  saw  Mr.  Carrington,  the 
king's  messenger,  take  out  of  Dr.  Hensejr'a 
bureau,  on  the  Slftt  day  of  August  laat,  certain 
letters  and  papers  which  they  say,  do  look  like 
the  papera  and  letters  shewn  them  just  now  in 
court.  In  order  to  shew  what  becaane  of 
these  papera  and  letters  afterwards,  the  witneaa 
Carriuffton  tells  you,  that  after  he  had  marked 
them,  be  carried  them  to  the  secretary  of  atate'a 
office  in  Whitehall,  and  delivered  them  to  the 
honourable  Mr.  Stanhope. — After  thia  Mr. 
Stanhope  examined  the  pnaoner  at  the  bar  se- 
veral times ;  and  then  he  says,  the  very  letten 
and  papers  he  had  received  from  Mr.  Carring* 
ton,  he  carried  and  delivered  with  hia  own 
handa  to  Mr.  Francis.  Mr.  Francia  swears* 
that  he  received  theae  very  letten  and  papera 
from  the  honourable  Mr.  Stanhope,  that  be  pro- 
cured them  to  be  translated  out  of  French  inte 
Engliab ;  and  that  when  he  had  drawn  up  his 
proceedings  therefrom,  he  delivered  them  to 
PhiUp  Carteret  Webb:  Mr.  Wtbb  says,  thai 
the  letters  and  papers  he  so  received  from  Mr. 
Francia  he  has  thia  day  brought  into  court. 
And  tlius  they  have  proved  the  identity  of  tbe 
letters  and  papers  now  prodeced  and  r 
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etaft  to  !w  ih%rtfy  tnnete  thne  taken  dot  6f 
the  prieooer's  bareaa.  As  to  the  objeetioD  re- 
latti^  to  the  properly  of  the  bmreao,  that  is 
triflings ;  because  it  pTttoly  appears,  that  Mrs. 
Blount,  the  hnvMady  of  m  honse  in  which  the 
"  on^  lodged,  let  ]>r.  Hensey  a  parlour  eren 
itheslsreetreadjliiiiiiihedly  hafing  in  it  a 


bnreilD,  a  ifitmr^Tke  remmnder  aftkii  THmi 
is  mudng,'} 

It  appears  that  after  being  repeatedly  res- 

S'ted,  the  oonTict  receiTed  bis  miycsty 's  pardon. 
»  Gentleman's  Magazine  lor  fitept.  1750^ 
p.4d8. 


ADDENDA 

TO  THE  NINETEENTH  VOLUME. 

g!r  Iwas  ffreoentedj  hy  an  Acddent^from  imeriing  in  their  proper  PlacH  tkefiUcfO)* 
ing  Articles  relatioe  to  the  Wilkes  Causes, 


TBE  prosecation  of  Wilkies  occasioned  di- 
rectly and  consequentially,  daring  a  series  of 
Vears,  Tarioos  proceedings  in  the  two  Houses  of 
rarliament :  for  accounts  of  which,  I  must  re- 
fer the  reader  to  vols.  15  and  Id  of  the  New . 
Pbrl.  Hist,  and  to  the  Journals.  The  <  Essay  on 
Woman.'  addressed  to  a  celebrated  courto- 
ean  of  tne  time,  is  a  parody  of  passages  in 
Pbpe's  Essay  on  Man,  accompanied  with 
notes  bearing  the  names  •of  Stone  arch- 
bishop of  Armagh,  Warburton  bishop  ofGlo- 
cester,  and  others.  It  ii  a  composition  at  once 
detesuble  for  the  wickedness  of  its  design, 
and  despicable  for  the  meanness  of  its  execu- 
tion ;  a  wretched  cumbrous  specimen  of  that 
perverse  jesting,  which,  Johnson  tells  us,  "  a 
good  man  dreads  for  its  profaneness,  and  a 
witty  rtiiin  disdains  for  iti  easiness  and  vulga- 
rity ;"  a  coarse  domsy  tissue  of  disgustful 
obscenity  and  horrible  blasphemy,  such  as 
night  Without  difficulty  be  constructed  bv  al- 
most anj  dunce,  who  bad  previously  iTisen- 
gaged  himself  from  all  regard  to  decency  and 
morality,  all  s^nse  of  shame,  and  all  reverence 
for  religion. 

This  composition,  as  being  a  breach  of 
privilege,  was  denounced  to  the  indignation  of 
the  House  of  Lords  by  the  earl  of  Sandwich. 
In  the  New  Part.  Hist.  vol.  15,  pp.  1346 
et  Uq,  are  collected  several  particulars  rektive 
to  that  proceeding ;  from  some  confused  notion 
of  Which,  I  conjecture,  it  was,  that  Voltaire, 
with  his  usual  negligence  of  truth,  took  on 
him  (Dictionnaire  Philosophique,  art.  Dieu)to 
write  of  Warburton,  as  one  "  qui  viole  les  lois 
de  la  soci^t^,  en  manifestant  lespapiers  secrets 
d'nn  membre  du  parlement  poor  le  perdre." 

Coosideringlhe  feelings  which  the  king's  mi- 
nisters expressed  concerning  Wilkes's  political 
libel,  and  the  ferment  which  it  continued  to 
excite  in  the  nation,  at  the  time  when  sir  James 
Burrow  published  his  report  of  Wilkes's  Case, 
We  cannot,  1  think,  bhime  him  for  avoiding  to 
contribute  toHhe  dissemination  of  the  offensive 
number  of  the  North  Briton  by  inserting  in  the 
report  the  Information  which  had  been  filed 
against  Wilkes  for  that  publkntion.  In  the 
present  diy  no  tcasoB»l  ipptahend,  costs  lor 


suppressing  that  document^  which  flieVefore  I 
insert  below  from  the  Commons'  Journal,  23d 
November,  1768.  The  consideration  of  the 
libel,  as  the  cause  of  most  extensive  and  long 
continued  national  disorder,  approaching  very 
nearly  to  anarchy,  and  the  contemplation  of 
whit  effect  j[>robably  would  be  produced  by 
such  a  publication  at  the  present  timoi  may 
lead  to  no  incurious  speculation. 

PlBAS,  before  our  Lord  the  King  at  Westmitt«* 
ster,  of  the  Term  of  Saint  Hilary,  in  tho 
Fourth  Tear  of  the  Reign  Of  our  SovereigQ 
Lord  George  the  Third,  by  the  Grace  of 
God  of  Great  Britain,  France,  and  Ireland, 
King,  Defender  of  the  Faith,  and  in  tht 
Year  ofour  Lord  1764. 
Amongst  the  Pless  of  the  King.    Roll  2. 

3fiddUiex. 
Amongst  the  Informations  of  last  Term,  N®  75  • 

Be  it  remembered.  That  sir  Fletcher  Norton, 
knight,  late  solicitor,  but  now  attomey-geue- 
ral,  of  our  present  sovereign  lord  the  king,  who 
prosecutes  for  our  said  lord  the  king  in  this  be- 
half, came  in  his  proper  person  into  the  court, 
of  our  said  lord  the  king,  before  the  king  him- 
self at  Westminster,  on  Saturday  next  af^erj 
fif^n  days  from  the  day  of  Saiot  Martin  last, 
past ;  and  for  our  said  lord  the  kini^,  brought 
into  the  court  of  our  said  lord  the  king,  before 
the  king  himself  then  there,  a  certain  informa- 
tion against  John  Wilkes,  late  of  the  parish  of 
Saint  Margaret,  within  the  liberty  of  West* 
minster,  in  the  counter  of  Middlesex,^  esquire, 
which  said  information  followeth  in  these 
words ;  (that  is  to  say)  Middlesex.  Be  it  re- 
membered, That  sir  Fletcher  Norton,  knight, 
solicitor  general  of  our  prevent  sovereign  lord 
the  king,  who  prosecutes  in  this  behalf  Ifbr  our 
said  lord  the  king,  coroeth  here,  in  his  prope 
person,  into  the  court  of  our  said  lord  the  king, 
before  the  king  himself  at  Westminster,  on 
Saturday  next  afVer  fifteen  days  from  the  day 
of  S^int  Martin,  in  this  present  term;  and,  for 
our  said  sovereign  lord  the  king|  giveth  the 
court  here  further  to  understand,  and  be  in« 
formedi  That  before  the  printiog  and  publish- 
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ing  of  the  leditioiM  and  acandaloiis  libel,  herein 
after  mentioned  ;  (that  is  to'say),  on  Taeaday 
the  nineteenth  day  of  April,  in  the  third  year  of 
the  reign  of  oar  ao? erdgn  lord  George  ^be 
third,  now  king  of  Great  Britain,  France  and 
Ireland,  defiender  of  the  faith,  and  ao  forth,  our 
aaid  preaent  aovereign  lord  the  king  did  noake, 
and  deli? er,  a  most  graciona  Speech  from  hia 
throne  to  the  Lords  apiritnal  and  temporal,  and 
the  Commona  of  Great  Britain,  then  in  parlia- 
ment assembled ;  which  Speech  of  our  said 
lord  the  king  was  to  the  purport  or  effect  fol- 
lowioff ;  (that  is  to  say),  <'  My  lords,  and  gentle- 
men, I  cannot  put  an  end  to  this  sesskin  of  par- 
liament, without  expressing  my  thanks  for  the 
aignal  ze^  and  dispatch  which  yon  have  mani- 
fested ip  yonr  proceedings,  and  which  make  it 
unnecessary  fur  me  to  continue  it  any  longer. 
I  informed  you  at  your  first  meeting,  that  pre- 
liminary articles  were  signed  by  my  minister, 
and  those  of  France  and  Spain.  1  ordered 
them  to  belaid  before  yon :  and  the  satisfaction 
whicli  I  felt  at  (he  approaching  re-establish  - 
inent'lif  peace,  up)>n  conditions  so  honourable 
to  mv  crown,  and  so  beneficial  to  my  people, 
was  highly  increased  by  my  receivmg  from 
i>oth  houses  of  parliament,  the  strongest  and 
most  grateful  expressions  of  their  entire  ap- 

Iirobation.  These  articles  bare  been  estob- ' 
ished,  and  even  rendered  atill  more  advan- 
Ugeous  to  my  subjects  by  the  definitive  treaty  ; 
and  my  expectations  have  been  fully  answered, 
by  the  happy  effecta  which  the  several  allies  of 
.my  crown  hare  derived  from  tbia  salutary 
measure.  The  powers  at  war  with  my  good 
brother  the  king  of  Prussia,  have  been  mduced 
to  agree  to  sqch  terms  of  accommodation,  as 
.  that  great  prince  has  approved ;  and  the  suc- 
cesa  which  has  attended  my  negotiation  has 
necessarily,  and  immediately,  iTifiused  the 
blessings  of  peace  through  every  part  of  En- 
rope,  1  acquainted  you  with  my  firm  resolu- 
tion, to  form  my  government  on  a  plan  of  strict 
ceconomy.  The  reductions  necessary  for  this 
purpose,  shall  be  completed  with  all  possible 
*  expedition :  and  although  the  army  mamtained 
in  these  kingdoms  will  be  inferior  in  number  to 
that  usually  kept  up  in  former  times  of  peace, 
yet  1  trust  that  the  force  proposed,  with  the 
establishment  of  the  national  militia,  (whose 
services  1  have  experienced,  and  cannot  too^ 
much  commend)  will  prove  a  sufficient  secu- 
rity for  the  future.  Cfentlemen  of  the  House 
of  Commons,  I  have  seen,  with  the  highest 
concern,  the  great  anticipations  of  the  revenue, 
and  the  heavy  debts,  unprovided  for,  during  the 
late  war,  which  have  reduced  you  to  the  un- 
b^ppy  necessity  of  imposing  further  burthens 
oo  my  people.  Under  these  circumstances,  it 
is  my  earnest  wish  to  contribute  by  every  means 
to  their'  relief:  the  utmost  frugality,  shall  be 
observed  in  the  disposition  of  the  supplies 
which  yon  have  granted ;  and  when  the  ac- 
counts of  the  money,  arising  from  the  sale  of 
sach  prizes  as  are  vested  in  the  crown,  shall  be 
closed,  it  is  iiy  intention  to  direct,  that  the  pro- 
4oce  shall  |w  applied  to  the  public  service. 
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tty  lords,  and  gentlemen,  the  eztenrion  of  the 
oommerce  of  my  anbjecta ;  the  improvement 
of  the  advantages  we  have  obtained ;  and  the 
increase  of  the  public  revenue,  are  the  proper 
works  of  peace.  To  these  important  uid  n^ 
cesaary  objects  my  attention  shall  be  direcled. 
I  depend  upon  jonr  constant  care  to  prouMMe, 
in  your  several  counties,  that  spirit  of  ooncord, 
and  that  obedience  to  law,  which  ia  easential  to 
good  order,  and  to  the  happiness  of  my  faithful 
subjects.  It  is  yonr  part  to  discoorage  every 
attempt  of  a  contrary  tendency ;  it  shall  m 
mine,  firmly  to  mamtain  the  honour  of  mr 
crown,  and  to  protect  the  rights  of  my  people." 
And  the  said  solicitor  general  of  our  aaid  aove- 
reign lord  the  present  king,  doth  further,  ftr 
our  said  lord  the  king,  give  the  Court  here 
to  understand  and  be  informed.  That  John 
Wilkes,  late  of  the  parish  of  Saint  Margaret, 
within  the  liberty  of  Westminster,  in  theoowity 
of  Middlesex,  eso.  most  audaciously,  wickedly, 
and  seditiously,  devising  and  intending  to  viliQf 
and  traduce  our  said  present  sovereign  lord  tM 
king,  and  his  government  of  this  realm,  to  im* 
peach  and  disparage  his  veracity  and  honour, 
and  to  represent,  and  cause  it  to  be  believed 
amongst  his  majesty's  subiecta,  that  his  afore- 
said most  ^acious  Speech  contained  fmlsitieB 
and  gross  impositions  upon  the  public ;  and 
that  cur  said  lord  the  king  had  suffered  the  ho- 
nour of  his  crown  to  be  sunk,  debased,  and 
proatituted,  and  baa  given  his  name  and  sane* 
tion  to  the  most  odious  measures  of  govern* 
ment;  and  also  most  wickedly,  unlawfully, 
and  seditiously,  devising,  intending,  and  endea- 
vouring, as  far  as  in  him  the  said  John  Wilkes 
lay,  to  excite  disobedience  and  insurrections 
amongst  the  subjects  of  this  realm,  and  Io  vio> 
late  and  disturb  the  public  tranquillity,  good 
order,  and  peace  of  this  kingdom ;  after  the 
making  and  delivery  of  the  aforesaid  speech  of 
our  said  lord  the  king,  (that  ia  to  say;,  on  the 
second  day  of  August,  in  the  said  third  year  of 
'  the  reign  of  our  lord  the  present  king,  at  West- 
minster aforesaid,  in  the  said  county  of  Middle- 
sex, unlawfully,  wickedly,  seditiously,  and  ma- 
liciously published,  and  caused  to  be  prioted 
and  published,  a  certain  malignant,  aeditioua, 
and  scandalnius  book  and  libel,  intituled,  The 
North  Brit(»n  ;  in  one  part  whereof,  intituled, 
N''45,  Saturday,  April  33rd,  1763,  were  then 
and  there  contained  (amongst  other  things) 
concerning  our  said  lord  the  king,  and  hia 
aforesaid  roost  gracious  Speech,  and  his  mea- 
sures of  government,  and  also  concerning  a 
certain  act  of  parliament  then  lately  made,  in- 
tituled, An  Act  for  granting  to  bis  majesty 
several  additional  duties  upon  nvinea  imported 
into  this  kingdom,  and  certain  duties  upon  all 
cyder  and  perry ;  and  for  raising  the  sum  of 
three  millions  five  hundred  thofeaand  pounds,  by 
way  of  annuities  and  lotteries,  to  be  charged  on 
the  said  duties ;  divers  malicious,  seditious,  and 
scandalous  matters,  (that  is  to  say)  in  one  part 
thereof  to  the  tenor  and  effect  following ;  to 
wir,  **  The  king's  Speech  has  always  been 
considered  by  the  legislature,  and  by  the  nublit 
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t  hirge*  M  the  •peech  of  the^ioiiter.  It  hai 
regfularlyy  at  the  beginniog  of  every  session  of 
parli^meBt,  been  referred  bj^  both  Houses  to 
the  considentioD  of  a  committee,  and  has  been 
^oeralljr  eaovassed  with  the  utmost  freedom^ 
when  the  minister  of  the  crown  has  been  ob- 
noxious to  the  nation.  The  ministers  of  this 
free  country,  conscious  of  the  undoubted  pri- 
vileges of  so  spirited  a  people,  and  with  the 
terrors  of  par|ia|nent  before  their  eyes,  hsve 
ever  been  cautious,  no  less  with  regard  to  the 
matter  than  to  the  expressions,  of  speeches, 
which  they  have  advised  the  sovereupi  to  make 
from  the  throne,  at  the  opening  of  each  ses« 
•ion ;  they  well  knew  that  an  honest  House  of 
Parliament,  true  to  their  trust,  could  not  fail 
to  detect  the  falladous  a«s,  or  to  remonstrates 
against  the  daring  acts  of  violence,  committni 
by  any{mini8ter.  The  speech  at  the  close  of 
the  session  has  ever  be^n  considered  as  the 
most  secure  method  of  promulgating  the  fa- 
vourite court  crsed  amon^  the  vulgar ;  because' 
the  parliament,  which  is  the  constitutional 
guardian  of  the  liberties  of  the  people,  has  in 
this  case  no  opportunity  of  remonstrating,  or 
of  impeaching  any  wicked  servant  of  the 
crown.  This  week  has  given  the  public  the 
most  abandoned  instance  of  ministerial  ef- 
frontery ever  attempted  to  be  imposed  on  man- 
kind. The  ministei^  speech  of  last  Tuesday," 
meaning  the  aforesaid  Speeoh  of  our  said  lord 
the  king,  which,  was  made  and  delivered  by 
bis  majesty  on  Tuesday  the  19lh  day  of  April 
aforesaid,  bein^  the  Tuesday  next  preceding 
the  9Sd  day  of  April,  in  the  said  year  of  our 
Ijord  1763,  "  is  not  to  be  paralleletl  in  the  an- 
nab  of  this  country.  I  am  in  doubt,  whether 
the  imposition  is  greater  on  the  sovereign,  or 
on  the  nation.  Every  friend  of  his  country 
most  lament  that  a  prince  of  so  many  ffreat 
and  amiable  qualities,"  meaning  our  saiiTlord 
the  king,  **  whom  England  truly  reveres,  can 
be  brought  to  give  the  sanction  of  his  sacred 
name  to  the  most  odious  measures,  and  to  the 
most  unjustifiable  public  declarations,  from  a 
throne  ever  renowned  for  troth,  honour,  and 
unsullied  virtue.  I  am  sure  all  foreigners,  es- 
peciallj^  the  king  of  Prussia,  will  hold  the  mi- 
nister in  contempt  and  abhorrence  He  has 
made  our  sovereign  declare,  *  My  expectations 
have  been  fully  answered,  by  the  happy  effects 
which  the  several  allies  of  my  crown  hav<  de- 
rived from  this  salutary  measure  of  tlia  de- 
finitive treaty)  the  powers  at  war^itb  my 
good  brother  the  king  of  Prussia,  have  been 
induced  to  agree  to  such  terms  of  accommoda- 
tion, as  that  great  prince  has  approved ;  and 
the  success  which  has  attended  my  negociaUon, 
has  necessarily  and  immediately  diffused  the 
blessings  of  peace  through  every  part  of  Eu- 
rope.' The  infamous  fallacy  of  this  whole 
sentence  is  apparent  to  all  mankind;  for  it  is 
known,  that  the  king  of  Prussia  did  not  barely 
approve,  but  absolutely  dictated,  as  conqueror, 
everv  articlei  of  the  terms  of  peace."  And  in 
another  part  thereof,  to  the  tenor  and  effect  fol- 
l^iriiig;  (that  is  to  lay,)  «<  The  preliminary 
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artieles  of  peace  were  such  as  have  drawn  the 
contempt  of  mankind  on  our  wretched  nego- 
ciators.  All  our  most  valuable  conquests  were 
agreed  to  be  restored,  and  the  East  India  com- 
pany would  have  been  infallibly  ruined  by  a 
single  article  of  this  fallacious  and  baneful  ne- 
gociation.  No  hireling  of  the  minister  has 
been  hard^  enough  to  dispute  this;  yet  the 
minister  himself  has  made  ou^  sovereign  de- 
clare the  satisfaction  which  he  felt  at  the  ap- 
proaching re-establishment  of  peace,  upon  con- 
ditions so  honourable  to  bis  crown,  and  so  be- 
neficial to  bis  people.  As  to  the  intire  appro- 
bation of  pariiament,  which  is  so  vainly 
boasted  of,  the  worid  knows  how  that  was  ob- 
tained." And  in  another  part  thereof,  to  the 
tenor  and  effect  following;  (that  is  to  say,) 
«*  The  minister  cannot  forbear,  even  in  the 
king's  Speech,"  meaning  in  the  aforesaid  sipeech 
of  our  said  lord  the  king.  "  insulting  u«  with 
a  dull  repetition  of  the  word  <ceconomy.'  I  did 
not  expect  so  soon  to  have  seen  that  word  again, 
after  it  had  been  so  lately  exploded,  and  more 
than  once,  by  a  most  numerous  audience^ 
hissed  off  the  stage  of  our  English  theatres. 
It  is  held  in  derision  by  the  voice  of  the  people, 
and  every  tongue  loudly  proclaims  the  uni- 
versal contempt  in  which  these  empty  profes- 
sions" meaning  the  professions  of  our  said  lord 
the  king,  in  his  Speech^  aforesaid,  with  respect 
to  ceconomy,  "  are  held  by  this  nation.  Let 
the  public  be  informed  of  a  single  instance  of 
OBconomy,"  meaning  in  the  conduct  of  his  said 
msjesty's  government  of  this  realm,  "  except 
indeed  in  the  houshold."  And  in  another  part 
thereof,  according  to  the  tenor  and  effect  fol- 
lowing ;  (that  is  to  say,)  "  In  vain  will  such  a 
minister,  or  the  foul  dregs  of  his  power,  the 
tools  of  corruption  and  despotism,  preach  op 
in  the  speech,"  meaning  the  aforesaid  Speech 
of  our  said  lord  the  king,  «« that  spirit  of  con- 
cord, and  that  obedience  to  the  laws,  which  is 
essential  to  good  order :  thev  have  sent  the 
spuit  of  discord  through  tlie  land,  and  I  will 
prophecy,  that  it  will  never  be  extinguished, 
but  by  the  extinctiou  of  their  power.  Is  the 
spirit  of  concord  tog^  hand  in  hand  with  the 
peace  and  excise  through  this  nation  P  Is  it  to 
be  expected  between  an  insolent  exciseman  and 
a  peer,  gentleman,  freeholder,  or  fiirmer,  whose 
privste  houses  are  now  made  liable  to  be  en- 
tered and  searched  at  pleasure  ?  Gloucester- 
shire, Herefordshire,  and  in  general  all  the 
cyder  counties,  arc  not  sorely  the  several  coon- 
ties  which  are  alluded  to  in  the  Speech,"  mean- 
ing still  the  said  speech  of  our  said  lord  the*  . 
king.  <*The  spirit  of  concord  hath  not  gone 
forth  among  them  ;  but  the  spirit  of  liberty 
has,  and  a  noble  opposition  has  been  given  to 
the  wicked  instruments  of  oppression,"  mean- 
ing the  officers  of  excise  employed  in  the  exe- 
cution of  the  aforesaid  act  of  parliament.  **  A 
naUoii  as  sensible  as  the  English  will  see  that 
a  spirit  of  concord,  when  they  are  oppressed, 
means  a  tame  submission  to  injurj,  and  tliat  a 
spirit  of  liberty  ought  then  to  arise,  and  1  am 
soreefer  will,  in  proportioB  lathe  wejghiof 
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4he  grievtMe  tbmr  feel.  Erery  kgal  a 
of  a  oontfmry  tenJency  to  the  spirit  of  coBOwil, 
w91  be  deemed  a  justifiable  resistaDoe,  war- 
ranted b^  tbe  spirit  of  the  Eaglish  conathatioD. 
A  despotic  minisler  will  always  endeayonr  to 
dazzle  bis  prince  with  high-fllown  ideas  of  the 
fwero^tive  and  honour  of  the  crown,  which 
the  minister  will  make  a  parade  of  firmly 
maintaining^,  1  wish,  as  much  as  any  man  in 
the  kingdom,  to  see  tne  honour  of  the  crown" 
meaning  bis  said  majesty's  ^srown  of  ibisrealmi 
**  maintained  in  a  manner  truly  becoming 
royally.  I  lament  to  see  it"  meaning  the  he- 
BOttr  of  bis  said  majesty's  crown,  **  sunk  even 
to  prostitotion."  And  In  another  part  thereof, 
according  to  the  tenor  and  effect  following; 
(that  is  to  sa^jT,)  *<  The  king  of  England  is  only 
the  first  magistrate  of  this  country ;  but  is  in- 
Vested  by  law  with  tbe  whole  executive  power. 
He  is,  boweTer,  responsible  for  the  due  esecs* 
tion  of  the  royal 'fnnctioos,  in  the  choice  of  mi- 
nisters, &c.  equally  with  the  meanest  of  bis 
^..v:.^^  in  his  parucular  duty ;"  in  derogation 
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of  the  honour  and  dignity  of  our  said  soyersiffii 
lord  the  present  king  ;  to  the  enormous  scandal 
and  abuse  of  his  said  present  majesty,  and  hife 

E?«rnment  of  this  realm ;  to  tbe  great  distur- 
nee  of  the  public  peace,  good  order,  and  tran- 
quillity of  this  kingdom :  in  contempt  of  our 
said  lord  the  king  and  his  laws  (  to  tbe  e?il 
and  dangerous  example  of  all  others  in  tlie  like 
case  ofleoding ;  and  against  tbe  pea6e  of  our 
said  sovereign  lord  the  present  king,  hir  crown 
and  dif^nity.  8.  And  the  said  solicitor  general 
of  our  said  lord  the  kiog  doth  further,  fiyr  our 
said  kird  the  king,  give  the  Court  here  to 
vnderstaiid  and  be  informed,  that  the  aforesaid 
John  Wilkes  again  most  audaciously,  wickedly, 
aod  seditiously  devising,  intending,  and  endea- 
▼ouring  to  vilify  and  traduce  our  said  present 
sovereign  lord  the  king,  and  his  government  of 
this  realm,  to  impesch,  disparage,  and  defame 
his  veracity  and  honour,  and  to  represent^  and 
cause  it  to  be  generally  believed  amongst  the 
subjecte  of  thU  realm,  that  our  aaid  lord  the 
king  had  suffered  tbe  honour  of  his  crown  to 
hf  sunk  and  debased,  and  had  prostitnted  his 
name,  in  order  to  giro  a  sanction  to  the  most 
odious  measures,  and  to  the  most  uiiittotifiable 
declarations  from  his  throne.  Andalso,  saost 
wickedly  and  seditiously  devising  ami  inttDd*^ 
iQg  to  ezcite»  amongst  the  subieets  of  tbitf 
fealm,  a  general  discontent  and  disallectioo  to 
bis  majesty's  government)  and  a  spirit  of  dis^ 
obodience  to  the  laws  of  this  tealm,  and  mali- 
ciously to  violate  and  disturb  the  puUic  peace, 
good  Older,  and  tranquillity  of  this  kingdom, 
after  the  making  and  deUverr  of  the  aibrttiid 
Speech  of  our  aakl  lord  the  king;  (that  is  to 
say,)  on  the  aecond  day  of  August  aKnreaaid,  m 
thosaid  third  year  of  the  img*  of  our  said  ao^ 


foreign  lord  the  preaent  king,  at.Westminater 
aforesaid,  in  the  said  county  of  Middleaex, 
ufitewfully,  wickedly,  and  seditiously  pub- 
^ihed,  and  caused  to  bo  printed  and  published, 
a  certain  other  malignant,  aeditious,  and  scan 
dalM  libel,  hititoMM*  4»,  Saturday,  April 


Mi,  1763.     lu  tHiioh  Mud  la* 
Kbd,  were  then  and  themcontainnd, 
our  said  lord  the  king,  and  his  afb 
gracious  Speech,  divora  other  AMUcisss,  tedi- 
tAous,  and  scaaddoos  matters  ;  (that  is  tonv,) 
in  ono  part  thereof  tothe  tenor  anddeetM* 
lowing;  to  wit,  <'  This  week  has  iriva  ike 
pHublic  the  moat  abandoned  UMtance  of  arisiste- 
rial  eflfionterr  ever  attempted  to  be  tnpoMl  os 
aaankind.    Theminisler'sapeecheflsstTa» 
day''  meaniagtheafbresakl  Speech  c€ oar ni4 
lord  the  kmg,  which  was  made  and  dcUvmi 
by  his  imiiesty  on  Tuesday  the  IM  dty«f 
Xpril  aforesaid,  being  the  Tuesday  next  prs- 
oeding  the  8dd  day  of  April,  in  the  jear  of  Mr 
Lord.l76S,  *«  is  not  to  be  paralleled  in  tbe  snsdi 
of  this  country.    I  im  in  doubt,  whether  tke 
imposiliqo  is  greater  on  the  sofereigs,  orw 
the  nation.    Evof y  friend  of  hit  country  asrt 
kment,  that  a  pnace  of  ao  many  gicst  asl 
amiable  qualities,"  meaningr^r  onA  Isrd  the 
king,  >*  whom  England  tmly  reveres^  ask 
brought  to  give  the  sanction  of  his  acrri 
name  to  the  moat  odioua  measures,  and  to  tht 
most  nnjustifisUe  public  deelaratiotts  fron  • 
throne,  ever  renowned  for  truth,  hoaoor,  iri 
unsullied  virtue."     And  in  another  jiart  of  Ike 
said  bst  mentioned  libels  to  the  tenor  and  rftct 
following;   (that  ia  to  say,)  *«The  niaalff 
cannot  forbear,  oven  in  th^  king's  8peecb,iD- 
suiting  US  with  a  dull  repetitHin  of  the  word 
*  oeconomy.'    f  did  not  expect  ao  soon  ts  hm 
seen  that  word  agam,  after  it  had  been  lo  IHfly 
exploded,  and  more  than  once,  by  a  most  ss* 
merous  audience,  hissed  off  the  sn^  of  oar 
English  theatres.    It  is  held  in  derision  by  tbe 
voice  of  the  people,  and  erery  tongue  loodlf 
proclaims  the  universal  contempt,  in  wkidi 
these  empty  professions  are  held  bT  thit  st- 
tion.     Let  the  public  bo  informed  of  a  risgh 
instance  of  SBConomy,  except  faideed  ia  tbe 
houshoM."    And  in  anothtnr  naitof  tbe  mI 
last  meotbned  libel, 
lowing,  (that  is  to  say,, 
minister,  or  the  foul  droga  of  bis  power, 
tools  of  corruption  and  deapotism,  prescb  sp 
in  the  speech  that  spirit  of  concord,  aod  tkit 
obedience  to  the  hwn,  which  is  ssientisl  tt 
good  Older.    They  have  sent  the  spirit  of  die- 
cord  through   the   land,   and   I   ^lUj"^ 
pheeyt  that  it  will  never  be  eatiBgwdied, 
bol  by  the  ettinetion  of  their  new.  tt 


I  iiee* 


in  anotbter  part  of  tbe  tfid 
d,  tothe  tenor  and  efilectfol' 
I  say,)  *<  In  vam  will  iodi  • 
Ml  dreM  of  hia  Dowcr,  tbe 


the  spirit  of  concord  to  go  

witii  the  peaoB  and  exdae  through  tbri 
nation  r  ia  it  to  be  etpeeted  between  ao  jMO' 
lent  oxdaeman^  and  n  peer,  ^tiemas, 


^w  »^«  ...w^  to  be  entered  and  mvf^^ 
pleasore  f  Oloucestershho,  HorefonMiire,  isd 
10  general  all  the  cyder  conntiea,  are  not  sore- 

X'  the  sevoral  counties  which  are  aRiMed  10  0 
e  Speech,"  meaning  tiie  aforeabid  Speech  of 
our  aaid  ioid  the  khig.  «  The  spirit  of  osocerd 
hath  not  gone  for£  among  them ;  but  the 
spiri^of  liberty  has,  and  a  nobleoppoiitfeo  bat 
been  given  to  tbe  wkkad  instraments  of  op- 
A  nation  M  scfesiUe  ao  tha  EafU 
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witl  tee  thai  a  ipirit  of  ooncord,  w  Wn  Ih^y  art 
oppressed,  means  ft  taaMSsbcBiasioa  to  imaryi 
and  that  a  spirit  of  liberty  oagbt  then  to  arise, 
and  I  am  sare  ever  wilt,  io  proportioD  to  the 
weiffbt  of  the  frievanco  tiwy  feel.  Ercry 
le^  attempt,  of  a  oontrary  tendency  to  the 
spirit  of  concord,  will  be  deemed  a  justifiable 
resistance,  warranted  by  the  spirit  of  the  Eo|>- 
itution.     A  diespotic' minister  will  al- 


lish  constitution, 
wsys  endeaToor  to  dasete  bis  prince  with  high 
flowD  idess  of  the  prerogative  and  honour  of 
the  crown,  which  tbe  minister  will  make  a{pa- 
rade  of  firmly  maintaining.  I  wish  as  mncb 
as  any  man  in  the  kinpiom,  Io  see  tbe  honour 
of  the  crown"  meaning  bis  said  majesty's 
orowD  of  this  realm,  ^  maintained  in  a  manner 
truly  becoming  royalty.  I  lament  to  fcee  it 
eunK  eren  to  prostitution."  And  in  another 
part  of  the  sajd  last  mentioned  libel,  to  tbe  te» 
nor  and  efiect  following ;  ^ihat  is  to  8a3r,)  *<  The 
king  of  England  is  only  tne  first  magistrate  of 
this  country ;  but  is  invested  Vy  law  with  the 
whole  executive  power.  He  is,  however,  re- 
sponsible to  his  people  for  the  due  execution  of 
the  royal  functions,  in  the  choice  of  ministers, 
£cc.  equally  with  the  meanest  of  bis  sulgectsin 
his  particular  duty."  To  the  i^reat  scandal  and 
abuse  of  our  said  lord  the  king  and  his  govern- 
ment of  this  realm ;  in  contempt  of  his  said 
present  msjesty  and  his  laws;  to  the  evil  and 
dangerous  example  of  all  others  in  the  Kke 
case  offending,  and  against  the  peace  of  our 
said  lord  the  king,  his  crown  and  dignity* 
IV  hereupon  the  said  solicitor  general  of  our 
said  lord  the  king,  on  behalf  of  our  said  lord 
the  king,  prayeth  the  consideration  of  the 
Court  here  upon  the  premises ;  and  that  due 
process  of  law  may  be  awarded  against  the 
•aid  John  Wilkes  to  compel  him  to  answer  to 
our  said  lord  the  king,  concerning  the  premises 
aforesaid.  Wherefore  the  sheriff  of  the  said 
county  of  Middlesex  was  commanded,  that  he 
should  not  forbear  by  reason  of  any  liberty  in 
his  bailiwick,  but  that  he  should  cause  him  to 
come  to  answer  to  our  said  lord  the  king, 
touching  and  eoncerhing  the  premises  aforesaid. 
And  now,  (that  is  to  say,)  on  Monday  next  after 
the  octave  of  Saint  Hilary  in  this  same  term, 
before  our  said  lord  the  king,  at  Westminster, 
oometh  the  said  John  Wilkes  by  William 
Hughes  his  attorney,  and  having  heard  the 
said  information  read,  he  saitb,  that  he  is  not 
guilty  thereof;  and  hereupon  he  putteth  him- 
self u}ion  tbe  country;  and  the  said  sir 
Fletcher  Norton,  who  for  oar  said  lord  the  king 
In  this  behalf  prosecuteth,  doth  the  Kke: 
therefore,  let  a  jury  thereupon  come  before  our 
said  lord  the  king,  at  Westminster,  on  Monday 
next  after  the  octave  of  the  Purification  of  tlie 
Blessed  Virgin  Mary,  by  whom  the  truth  of 
the  matter  may  be  the  better  known,  and  who 
then  be  not  of  the  kindred  of  the  said  John 
Wilkes,  to  try,  upon  their  oath,  if  the  said  John 
"Wilkes  be  guilty  of  the  premises  aforesaid,  or 
not ;  because,  as  well  the  said  sir  Fletcher 
Norton,  who,  for  our  said  lord  the  king,  in  this 
behalf  prosecuteth,  as  the  said  John  Wilkes, 
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hm%  tbepsopen  pal  themselres 
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the  said 


lives  upea  the  said 
as  well  to  the  said 


jsry;  the  same  day  lame 
sir  Fletcher  Norton,  who,  fin*  our  said  tord  the 
kmg,  m  Ibis  behalf  prosecuteth,  as  to  the  said 
John  Wilkes ;  on  whwb  day,  (to  wit,)  on  M«m 
day  next  after  the  octave  of  the  ParificatioB  of 
the  Blessed  Virgin  fiforr  aforesaid,  beforn  oar 
said  lord  the  king,  at  Westminsteis  qeme  as 
well  the  said  sir  Fletcher  Norton,  who,  for  onr 
said  hnrd  the  king,  in  this  behalf  presecoteth| 
as  the  said  John  WHkee  \y  his  attorney  afore^ 
said.  And  the  sheriff  of  the  said  county  of 
Middlesex  returned  the  names  of  twelve  jurorsi 
none  of  whom  come  to  try  in  form  aforesaid  ; 
therefore,  tbe  aheriff  of  the  said  county  of 
Middlesex  is  commanded,  that  he  do  not  for* 
bear  by  reason  of  any  liberty  in  bia  bailiwick, 
hot  that  be  distrain  them  by  all  their  lands  ami 
chattels  in  his  bailiwtdc,  ao  that  neither  they, 
nor  any  one  for  them,  do  put  their  hands  to  the 
same,  until  he  shall  bare  another  commaml 
from  onr  said  lord  the  king,  for  that  purpose : 
and  that  he  answer  to  our  rad  lord  the  king  for 
the  Issnee  thereof,  so  that  he  may  have  their 
bodies  before  our  said  lord  the  king,  at  West- 
minster, on  Wednesday  next  after  fifteen  days 
from  the  feast  day  of  Easter,  or.  before  the 
right  tnisl^  and  well  beloved  of  our  said  lord 
the  king,  William  lord  Mansfield,  chief  justice 
of  our  said  lord  the  king,  assigned  to  hold 
pleas  before  the  king  himself,  if  he  shall  come 
before  that  time ;  (that  ia  to  say,)  on  Tuesday 
next  after  the  end  of  the  term  at  Westminster, 
in  the  county  of  Middlesex,  in  the  great  hall 
of  pleas,  there,  according  to  the  form  of  tbe 
statute  in  such  case  made  and  provided,  to  try 
upon  their  oath,  if  the  said  John  Wilkes  be 
guilty  of  the  premises  aforesaid,  or  not,  in  de* 
fault  of  the  jurors  aforesaid,  who  came  not  to 
try  in  form  aforesaid;  therefore,  let  the  sheriff 
of  the  said  county  of  Middlesex  have  the  bodies 
of  the  same  iurors,  accordingly  to  try  in  form 
aforesaid ;  the  same  day  is  given  as  well  to 
the  said  sir  Fletcher  Norton,  who,  for  our  said 
lord  the  king,  in  this  behalf  prosecuteth,  at  to 
the  said  John  Wilkes ;  on  which  day,  (to  wit,) 
on  Wednesday  next  after  fifteen  days  fro^  the 
foast  day  of  Easter  aforesaid,  before  our  said 
lord  tbe  king,  at  Westminster,  come  as  well 
tbe  said  sir  Fletcher  Norton,  if  ho,  for  our  said 
lord  the  king,  in  this  behalf  prosecuteth,  as  the 
said  John  Wilkes  by  his  attorney  aforesaid, 
and  the  aforesaid  chief  justice,  before  whom 
the  said  jurors  came  to  try  in  form  aforesaid, 
sent  here  his  yrecord  had  before  him  in  these 
words;  ^that  is  to  say,)  Afterwards  on  tbe  day, 
and  at  the  place  within  mentioned,  before  the 
within  named  William  lord  Mansfield,  chief 
justice  of  our  said  lord  the  king,  assigned  to 
hold  pleas  before  the  king  himself,  John  Way, 
gentleman,  being  associated  to  the  said  chief 
justice,  according  to  the  form  oF  the  statute  in 
such  dase  made  and  provided,  come  as  well 
the  within  named  sir  Fletcher  Norton,  who 
prosecuteth  for  our  said  lord  tbe  kiog  in  this 
behalf,  as  the  within  named  John  Wilkes,  by 
his  attorney  within  mentioned.    And  the  jurors 
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of  the  jury  within  mentioDed  bebff  ciHed 
Ofer  ;  (to  wit,)  Gfeor^re  Chardin,  Chartet  Boa- 
eber,  Winthorp  Baldwin,  Edward  Lovibond, 
Peter  Le  Keux,  Lister  Selman,  John  Smart, 
George  Steveni,  Lynnei  Leads,  Hugh  Roberia, 
George  Garret  and  Samuel  Hawkins,  esqrs. 
come,  and  are  sworn  upon  the  said  jury ; 
whereupon  public  proclamation  is  made  here 
in  court  for  our  said  lord  the  king,  as  the 
custom  is,  that  if  there  be  any  one  who  will 
inform  the  aforMid  chief  justice,  the  king's 
■eijeant  at  law,  the  kind's  attorney  general, 
or  the  jurors  of  the  jury  aforesaid,  con- 
cerning the  matters  withm  contained,  he 
■hoold  come  forth  and  he  should  be  heard. 
And  hereupon  the^within  named  sir  Fletcher 
Norton  offereth  himself,  on  the  behalf  of  our 
said  lord  the  king,  to  do  this ;  n^ereiipon  the 
Court  here  proceedeth  to  the  taking  of  the  in- 
quest aforesaid,  by  the  jurors  aforesaid,  now 
here  appearing  for  the  purpose  aforesaid,  who 
being  chosen,  tried,  and  sworn  to  speak  the 
tmth,  touching  and  concerning  the  matters 
within  contain^,  say  upon  their  oath,  thai  the 
•aid  John  Wilkes  is  guilty  of  the  premises  in 
the  information  within  specified,  and  charged 
upon  him  in  manner  and  form  as  in  and 
by  the  said  information  is  within  alledged 
against  him  ;  whereupon  all  and  singular  tbe 
premises  being  seen  and  fully  understood  by  the 
Court  here,  it  is  considered  and  adjudged  by 
the  said  Court  here,  that  he  the  said  John 
Wilkes  be  taken,  and  so  forth :  therefore  tbe 
'  sheriff  of  Middlesex  is  commanded,  by  the  writ 
of  our  said  lord  the  king,  that  he  do  not  forbea^ 
by  reason  of  any  liberty  in  his  bailiwick,  but 
that  he  take  the  said  John.  Wilkes,  if  be  shall 
be  found  in  his  bailiwick,  and  him  safely  keep, 
so  that  he  may  have  his  body  before  our  said 
lord  the  king,  at  Westminster,  on  Monday  next 
after  the  morrow  of  the  Ascension  of  our  Lord, 
to  satisfy  our  said  Iqrd  the  king  for  his  redemp- 
tion, on  account  of  the  trespasses,  contempts, 
and  misdemeanors  aforeaaid,  whereof  be  is  im- 
peached as  aforesaid,  and  thereupon, -bv  a  jury 
of  the  country  taken  between  our  said  lord  tbe 
king  and  the  said  John  Wilkes,  he  is  convicted 
as  aforesaid.  On  which  said  Monday  next  af- 
ter the  morrow  of  the  Ascension  of  our  Lord, 
before  our  said  lord  tbe  kiug,  at  Westminster, 
the  hon.  Thomas  Harley,  and  Samuel  Turner, 
es^.  sheriff  of  the  county  of  Middlesex  afore- 
said, returned  the  said  writ  as  follows ;  (to  wit) 
**  The  within- named  John  Wilkes  is  not  found 
in  my  bailiwick.  The  anawer  of  tbe  hon. 
Thomas  Harley,  and  Samuel  Turner,  esq.  she- 
riff.'* Therefore,  as  before,  the  sheriff  of  Mid- 
dlesex is  commanded,  that  he  do  not  forbear 
by  reason  of  any  liberty  in  his  bailiwick,  but 
that  he  take  the  said  John  Wilkes,  if  he  shall 
be  found  in  his  bailiwick,  and  him  safely  keep, 
•o  that  he  may  have  his  body  before  our  said 
lord  tbe  king,  at  Westminster,  nn  Friday  next 
after  the  morrow  of  the  Holy  Trinity,  to  satisfy 
our  said  lord  the  king  for  bis  redemption,  on 
account  of  the  trespasses,  contempts,  and  mis- 
demeanora  aforesaid,  whereof  bo  is  impeached 


aa  afbroaaid,  and  thereapon«  by  a  jury  of  tha 
coontry  taken  between  onr  said  bird  tbe  kiog 
and  the  aaid  John  Wilkes,  he  is  oonviclsd  at 
aforesaid.  On  which  said  Friday  not  afier 
the  morrow  of  the  Holv  Trinity,  before  our 
aaid  lord  the  king,  at  Weatminster,  tbe  kuo. 
Thomas  Earley,  and  Samnel  Tomer,  ea).  she- 
riff of  the  oonnty  of  iliddlesex  aforesiiil,  re 
turned  tbe  aaid  laat*mentioned  writ,  as  follows; 
(to  wit) '« The  within*named  John  Wilkes  ii  not 
round  in  my  bailiwick.  The  answer  of  (be 
hon.  Thomas  Harley,  and  Samuel  Taraer,  esi). 
ahoi'iff."  Whereopoo,  by  anotber  writ  of  our 
said  lord  the  king,  the  said  sheriff  of  Middlesex 
is  coinmandedthat  he  do  not  forbear  by  reasos 
of  any  liberty  in  hia  bailiwick,  but  that  be  take 
the  said  John  Wilkes,  if  he  ahallbe  foand  is 
his  bailiwick,  and  him  safely  keep,  sotb«ti» 
may  hare  his  body  before  onr  said  lord  ibe 
king  at  Westminster  on  Tuesday  next  afierike 
morrow  of  All-Souls,  to  satisfy  our  said  lord  tbe 
king  for  his  redemption,  on  account  of  the 
trespasses,  contempts,  and  misdemetnones 
aforesaid,  whereof  he  is  impeached  u  afore 
said,  and  thereupon,  b^  a  jury  of  tbe  cooatrj 
taken  between  our  said  lord  the  kiajrandibe 
said  John  Wilkes,  he  is  convicted  as  aforeswl; 
and  if  he  cannot  find  the  aaid  John  Wilkes  in 
his  bailiwick,  that  then  he  cause  public  pro- 
clamation to  be  made  in  the  open  cauoty  court 
in  his  county,  and  at  the  general  quarter  ses- 
sions of  the  peace  in  his  county,  and  at  tbe 
door  of  the  pariah  church  where  the  slid  Joba 
Wilkes  is  an  inhabitant,  that  he  bb  before  our 
said  lotd  the  king  at  the  aforesaid  day,  to  sa 
tisfy  our  aaid  lord  the  king  concerning  tbe  ore* 
mises  aforeaaid  j  and  that  the  said  sheriff  then 
have  there  that  writ:  and  also  at  the  same 
time,  by  another  wi^it  of  our  said  lord  the  kiog, 
tbe  sheriff  of  Mtddleaex  is  likewise  commaDd- 
ed,  that  he  cause  to  be  exacted  tbe  said  Juha 
Wilkes  from  county  court  to  county  court,  un- 
til be  shall  be  outlawed,  according  to  tbeUf 
and  cuatom  of  England,  if  he  shall  not  appear; 
and  if  he  shall  appear,  that  then  be  take  bio), 
and  Iiim  safely  kee^i,  so  that. he  may  have  b» 
body  before  our  said  lord  the  king,  at  West- 
iniuster,  on  the  said  Tuesday  next  f^^^^J^ 
morrow  of  All  Souls,  to  satisfy  our  said  lord 
the  king  for  his  redemption,  on  account  of  tbe 
trespasses,  contempts,  and  misdemeanors  afore- 
said, whereof  he  is  impeached  as  aforesaid, aoa 
thereupon,  by  a  jury  of  the  country  Ukcn  be- 
tween our  said  lord  the  king  and  tbe  said  Joba 
Wilkes,  he  is  convicted  aa  aforesaid.  On  wbico 
Raid  Tuesday  next  after  the  morrow  of  A  I- 
Souls,  before  our  aaid  lord  the  king,  at  Weil- 
minster,  Thomas  Harris  and  Brass  CrosbV, 
esqrs.  then  sheriff  of  Middlesex,  returned  the 
aforesaid  writ  of  Capias  cum  Proclamauone, 
executed  and  endorsed  as  follows;  (lo^'V 
"  The  within-named  John  Wilkes  is  not  foow 
within  my  bailiwick :  and,  by  virtue  of  tb» 
writ  to  me  directetl,  1  hav«  caused  pobhc  pr** 
clamation  to  be  made,  in  manner  and  form  » 
I  am  within  commanded.  The  answer  of  the 
hon.  Thomas  Harley » and  Samoai  Tucaer,  cs> 
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•beriff.  Thk  writ,  as  it  b  abcnre  ttidaned^  wat 
ilclifM«d  to  ma,  tiM  ■Dder-named  iNreaeiit  abe- 
nfft  by  the  abave-uaacd  Thomaa  Harley  aod 
SaiBiiel  Tamer,  tbe  late  sheriff,  at  the  time  of 
bia  fl^oincf  out  of  hia  office.  The  anawer  of 
Tbomaa  fiarriay  eaq.  and  Braaa  Crosby,  esq. 
•beriff."  Aod  oo  the  aame  Tuesday  next  aHer 
Ibe  morrow  ofAl^Souls,  befura  our  said  lord 
tbe  king,  at  Westminster,  tbe  aforesaid  Tbomaa 
Harris,  esq.  and  Brass  Crosby,  esq.  then  slieriff 
of  Middlesex  as  aforesaid,  returned  tbe  afore- 
said Writ  of  Exigent,  exeeuted  and  endorsed 
ss  follows ;  (to  wit),  By  ? irtue  of  tbia  writ  to 
■M  direeted,  at  my  county  court,  held  at  tbe 
booae  known  by  tbe  sign  of  tbe  Three  Tuns  in 
Brook-slreet,  near  filolborn,  in  tbe  county  of 
Middlesex,  tbe  IStb  day  of  July,  in  tbe  4jtb 
year  of  tbe  reign  of  our  present  sovereign  kMrd 
George  tlie^hird,  now  king  of  Great  Britain, 
&c.  tbe  within-named  John  Wilkes  was  tbe 
first  time  exacted,  and  did  not  apuear ;  at  my 
county- court,  held  at  the  same  (liaee,  tbe  9tb 
daV  of  August  in  tbe  year  aforesaid,  the  said 
John  Wilkes  was  a  second  time  exacted,  and 
did  not  appear ;  and  at  my  county  court,  held 
St  tbe  same  place,  tbe  6th  day  of  September 
in  the  year  aforesaid,  tbe  said  John  Wilkes  was 
a  third  time  exacted,  and  did  not  appear.  The 
answer  of  the  boo.  Thomas  Harle^,  and  Sa- 
muel Turner,  esq.  sheriff.  This  writ,  as  it  is 
•hove  indorsed,  was  delirered  to  me,  the  under- 
named present  slieriff,  by  the  above-named  late 
sheriff,  at  tbe  time  of  bis  going  out  of  his  office ; 
and  at  my  county  court,  held  at  the  house 
known  by  tbe  sign  of  the  Three  Tuns,  in 
Brook  street  aforesaid,  the  4th  day  of  October, 
in  the  said  4th  year  of  the  reigd  of  our  said 
tfrfsent  sovereign  lord  the  king,  the  said  John 
Wilkes,  within- named,  was  a  4th  time  exacted, 
and  did  not  appear ;  and  at  my  county  court, 
held  at  the  same  place,  tbe  Ist  da^  of  Nov. 
in  the  5th  year  of  the  reign  of  our  said  lord  tbe 
preaent  king,  the  said  John  Wilkes  waa  a  5th 
time  exacted,  and  did  not  appear :  therefore, 
by  4be  judgment  of  Edward  Umfireviile,  esq. 
and  Thomas  Phillips,  gentleman,  his  majesty's 
coroners  of  the  said  counti^  of  Middlesex,  the 
said  John  Wilkes,  according  to  the  law  and 
custoni  of  this  realm,  is  outlawed.  The  an- 
swer of  Thomas  Harris,  ed^.  aud  Brass  Crosby, 
esq.  sheriff.  Therefore'  the  sheriff  of  Middle- 
sex is  commanded,  that  he  do  not  forbear  by 
reason  of  any  liberty  in  his  bailiwick,  but  that 
he  Uke  the  said  John  Wilkes,  if  he  shall  be 
found  in  bis  bailiwick,  and  him  safely  keep,  so 
that  he  sMy  have  his  body  before  our  said  lord 
the  king,  at  Westminster,  on  Wednesday  next 
aAer  tbe  octave  of  Saint  Hilary,  to  stand  right 
in  the  court  of  our  said  lord  the  king,  before 
tbe  king  himself,  upon  the  outlawry  aforesaid, 
so  pronounced  as  aforesaid,  concerning  the 
trespasses,  contempts,  and  misdemeanors  afore- 
said, whereof  he  is  impeached,  and  thereupon, 
by  a  jury  of  tbe  vountry  taken  between  opr  said 
lord  the  king  and  the  said  John  Wilkes,  he  is 
convicted  as  ^foresaid.  On  which  said  Wed- 
^Msday  next  after  the  octove  of  Saint  Hilary, 
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before  our  lord  tbe  king  at  Westminster,  th» 
sheriff  of  Middlesex  bath  net  sent  tbeaaid  last- 
mentioned  writ,  so  issued  ss  sforesaid,  nor  dona 
any  thing  thereupon :  therefore,  aa  before,  tba 
sheriff  of  Middlesex  is  commanded  that  he  dm 
not  forbear  by  reason  of  any  liberty  in  his  haili-' 
wick,  but  that  be  take  tbe  aaid  John  Wilkes,  if 
he  shall  be  found  in  his  bailiwick,  aad  him  safe* 
ly  keep,  so  that  he  may  have  bis  body  before  our 
said  lord  the  king,  at  Westminsler,  on  Wedne»" 
day  next  after  fifteen  daya  from  the  feast  dsy 
of  Easter,  to  stand  right  in  the  court  of  our 
said  lord  the  king,  Mfore  the  king  bimselfy 
upon  tbe  outlawry  aforesaid,,  so  prunouneed  aa 
aforesaid,  concerning  the  treapaasea,  contempla 
and  misdemeanors  aforesaid,  whereof  he  is  im« 
peached,  and  thereupon,  by  a  jury  of  tbe  coun- 
try taken  between  our  said  lord  the  kiag  and 
tbe  said  John  Wilkes,  he  is  convicted  as  afore* 
said.  On  which  said  Wednesday  next  after 
fifteen  days  from  tbe  fesst  day  of  fiaater,  befora 
our  said  lord  the  king,  at  Wcstminater,  tbe 
sheriff  of  Middlesex  bsth  not  sent  the  said  last- 
mentioned  writ,  so  issued  as  aforesaid,  nor  dona 
any  thing  thereupon  :  therefore,  as  before,  tba 
sheriff  of  Middlesex  is  commanded,  tbst  he  d# 
not  forbear  by  reaaon  of  any  liberty  in  bfal 
bailiwick,  but  that  be  taketbe  said  Jobs  Wilkss^ 
if  he  shall  bs  found  in  his  hsiliwiek,  aad  bias 
aafely  keep,  so  that  he  may  have  his  body  bs> 
fore  our  said  lord  the  king,  at  Westminster,  osi 
Friday  next  after  the  morrow  of  tbe  Holy  Tri» 
nity ,  to  stand  right  in  the  court  of  our  said  lord 
the  king,  bei'ore  the  king  himaelf,  upon  the  oot^ 
lawry  aforesaid,  so  pronounced  as  aforesaid, 
concerning  the  trespasses,  contempts,  snd  mis* 
demeanors  aforesaid,  wbeireof  he  is  inipeachedf 
and  therenpon,'bT  a  jury  of  the  country  takeq 
between  our  said  lord  the  king*  and  the  aaid 
John  Wilkes,  he  is  ooovicted  aa  aforesaid.  Oa 
which  said  Friday  next  after  the  morrow  of 
the  Holy  Trinity,  before  our  said  lord  tba 
king,  at  Westminster,  the  sheriff  of  Miildlese* 
hath  not  sent  the  s«d  Isst-ibentioned  writ, 
so  issued  as  aforesaid,  nor  dono  anv  thing 
thereupon:  therefore,  as  before,  the  sheriff  off 
Middlesex  is  commanded,  that  he  do  not  tbr-* 
bear  by  reason  of  any  liberty  in  his  bailiwick, 
but  that  he  Uke  the  said  John  Wilkes,  if  he 
shall  be  found  in  his  bailiwick,  and  him  ssfely 
keep,  so  that  he  nsay  have  his  body  before  onr 
said  lord  tbe  king,  at  We^minster,  on  Wednes- 
day  next  after  the  morrow  of  All  Souls,  to sUnd 
right  in  tbe  court  of  our  said  lord  tbe  king, 
before  tbe  king  himself,  upon  the  outlawiy 
aforesaid,  so  pronounced  ss  aforesaid,  concern- 
ing  the  trespasses,  contempts,  and  misdemssf 
nors  aforesaid,  whereof  he  is  impeached,  and 
thereupon,  by  a  jury  of  tbe  country  taken  be- 
tween our  said  lord  the  king  and  the  said  Joha 
Wilkes,  he  is  convicted  as  aforessid.  On  which 
said  Wednesday  next  after  the  morrow  of  Alt 
Souls,  before  our  said  lord  tbe  king,  at  West- 
minster, the  sheriff  of  Middlesex  hath  not  sent 
tbe  said  last- mentioned  writ,  so  issued  as  afore- 
said, nor  done  any  thing  thereupon :  therefore, 
as  before,  the  sheriff  of  MiddlMez  is  oommnnd* 
•4U 
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cfli  that  he  do  not  forbetr,  by  reason  of  any 
liberty  in  his  baiUwick,  but  that  be  take  the  aaid 
John  Wilkes,  if  he  shall  be  found  in  his  baili- 
wick, and  him  safely  keep,  so  that  he  may  have 
kis  -body  before  our  lord  the  kins',  at  l¥est- 
■linster,  on  Thursday  next  after  the  octave  of 
Saint  Hilary,  to  stand  rififht  in  the  Court  of  our 
•aid  lord  the  king,  before  the  Viu^  himself, 
vpon  the  outlawry  aforesaid,  so  pronounced 
as  aforesaid,  concerning  the  trespasses,  con- 
tempts, and  misdeikieanors  aforesaid,  whereof 
he  is  hnpeached,  and  thereupon,  by  a  jury  of 
the  country  taken  between  our  said  lord  the 
king  and  the  said  John  Wilkes,  he  is  convicted 
as  aforesaid.  On  which  said  Thursday  next 
after  the  octave  of  Saint  Hilary,  before  our  said 
lord  the  king,  at  Westminster,  the  sheriff  of 
Middlesex  hath  not  sent  the  said  last- mentioned 
writ,*  so  issued  as  aforesaid,  nor  done  any  thing 
thereupon^  therefore,  as  before,  the  sheriff  of 
Middlesex  is  commanded,  that  be  do  not  for- 
bear, by  reason  of  any  liberty  in  his  baili- 
wtek,  but  that  he  take  the  said  John  Wilkes, 
if  he  shall  be  found  in  his  bailiwick,  and  htm 
iafely  keep,  so  that  he  may  have  his  body  be- 
fore our  said  lord  the  king,  at  Westminster,  on 
Wednesday  next  after  fifteen  days  from  the 
feast  day  of  Easter,  to  stand  right  in  the 
foort  of  oar  said  k»rd  the  king,  before  the  king 
kimself,  Oft  the  outlawry  aforesaid,  so  pro- 
ftounced  as  aforesaid,  concerning  the  tres- 
passes, ooDtempts,  and  misdemeanors  afore- 
said, whereof  h^  is  impeached,  and  thdreupon, 
by  a  jury  of  the  oountiy  Ukeo  between  our  said 
lord  the  king  and  the  said  John  Wilkes,  he  is 
convicted  as  aforesaid.  On  which  said  Wednes- 
day next  after  fifteen  days  from  the  feast  day 
of  Easter,  before  our  said  lord  the  king,  at 
WestmuAster,  the  sheriff  of  Middlesex  hath 
Qot  seat  the  said  last-mentioned  writ,  so  issued 
^  aforeaaid,  nor  done  any  thing  thereupon  : 
therefore,  as  before,  the  sheriff  of  Middleitex  is 
commanded,  that  he  do  not  forbear  by  reason 
of  anjp  liberty  in  his  bailiwick,  but  that  he  take 
the  said  John  Wilkes,  if  he  shall  be  found  in 
hU  bailiwick,  and  bim  safely  keep,  so  Uiat  he 
may  have  his  body  before  our  said  lord  the 
king,  at  Westminster,  on  Friday  next  after  the 
morrow  of  the  Holy  Trinity,  to  sund  right 
ki  the  court  of  our  said  lord  the  king,  before 
Ibe  king  himself,  upon  the  outlawry  atbresaid, 
•0  pronounced  as  aforesaid,  i^onoeming  the 
tiespasses,  contempts,  and  misdemeanors  afore- 
faid,  whereof  he  is  impeached,  and  thereupon, 
by  a  jury  of  the  country  taken  between  our 
iaid  lord  the  kbgaod  the  said  John  Wilkes,  he 
is  convicted  as  aforesaid.  On  which  said  Fridsy 
next  after  the  morrow  of  the  Holy  Trinity,  be- 
fore oor  said  lord  the  king,  at  Westminster,  the 
•heriff  of  Middlesex  bath  not  sent  the  said  last- 
nkeationed  writ,  so  issued  9A  aforesaid,  nordone 
any  thing  thereupon:  therefore,  as  before,  the 
ftberiff  of  Middlesex  is  commanded,  that  he  do 
not  forbear  by  reason  of  any  liberty  in  his  baili- 
wick, but  that  he  take  the  said  John  Wilkes,  if 
be  shall  be  found  in  his  bailiwick,  and  hhu 
Mfely  keep»  so  that  he  may  have  his  body  be- 


fore our  said  lord  the  king,  at  Westminster,  oa 
Thursday  next  after  the  morrow  of  All  Soab, 
to  stand  right  in  the  court  of  our  said  lord  the 
king,  before  the  king  himself,  upon  tbeoaUawiy 
aforesaid,  so  pronounced  as  aforesaid,  conoen- 
ing  the  trespasses,  contempts,  and  misdemesn- 
ors  whereof  he  is  iropeacboJ,  and  tbereupos, 
by  a  jury  of  the  country  taken  between  our 
said  lord  the  king  and  the  said  John  Wilkes,  hs 
is  convicted  as  aforesaid.  On  which  sakl  Thuis* 
day  next  after  the  morrow  of  All-Sools,  be- 
fore our  said  lord  the  king,  at  Westminster,  the 
sheriff  of  Middlesex  hath  not  sent  the  said  Isit- 
mentiooed  writ,  so  issued  as  aforesaid,  oor  done 
any  thing  thereupon ;  therefore,  as  before,  the 
sberiffof  Middlesex  is  commanded,  that  be  do 
not  forbear  by  reason  of  any  liberty  in  his  baili- 
wick, but  that  he  take  the  said  John  Wilkes, 
if  he  shall  be  found  in  his  bailiwidc,  and  him 
safely  keep,  so  that  he  may  have  his  body  be- 
fore our  said  lord  the  king,  at  Westminster,  on 
Friday  next  after  the  octave  of  Saint  Hilary,  to 
stand  right  in  the  court  of  oor  said  lord  the  aio;, 
before  the  king  himaeif,  upon  the  outlawry 
aforesakl,  so  pronounced  as  aforesaid,  coocem* 
ing  the  trespanes,  contempts,  and  misd^ 
meanors  aforesaid,  whereof  he  is  impeached^ 
and  thereupon,  by  a  jury  of  the  country  taken 
between  our  said  lord  the  king  and  the  said 
John  Wilkes,  he  is  convicted  as  aforesaid.  Oa 
which  said  Friday  next'  aft^  the  octave  of  Saint 
Hilary,  before  our  aaid  lord  the  king,  at  West* 
mbster,  the  sheriff  of  Middlesex  hatb  not  seat 
the  aaid  last-mentioned  writ,  so  issued  as  afore* 
said,  nor  done  any  thing  thereupon :  therefore, 
as  befdre,  the  sheriff  of  Middlesex  is  com- 
manded, that  he  do  not  forbear  by  reason  of  aojr 
liberty  in  his  bailiwick,  bat  that  he  take  tbs 
said  John  Wilkes,  if  he  shall  be  fouiid  in  his 
bailiwick,  and  him  safety  keep,  ao  that  be  miy 
have  his  body  before  our  said  lord  the  kimr,  it 
Westminster,  on  Wednesday  next  after  fifteeo 
days  from  the  feast  day  of  Easter,  to  stiod 
right  in  the  court  of  our  said  lord  the  kio^, 
bdbre  the  king  himaeif,  upon  the  outlawry 
aforesaid,  so  [ironounoed  as  aforesaid,  cop* 
coming  the  trespaases,  contempts,  and  Dts- 
demeanors  aforesaid,  whereof  he  is  im- 
peached, and  thereupon,  by  ajury  oftheoonn- 
try  taken  between  wxv  said  lord  the  king  and 
the  said  John  Wilkes,  Be  is  convicted  as  afore- 
said. On  which  aaid  Wednesday  neit  afht 
fifteen  days  from  th«  feast  day  of  Easter,  befors 
oor  said  lord  the  king,  at  Westminster,  the 
sheriff  of  Middlesex  hath  not  sent  the  sud 
last-mentioned  writ,  so  issued  ss  sforesiid, 
nor  done  any  thing  thereupon:  therefore,  as 
before,  theaheriff  of  Middlesex  is  commanded, 
that  he  do  not  forbear  by  reason  of  any  liberty 
in  his  bailiwick,  but  that  he  take  the  said  Joba 
Wilkes,  if  he  shall  be  found  in  his  baili«vidf, 
and  him  safely  keep,  so  that  he  may  htfo  bis 
body  before  our  said  lord  the  kiog,  at  West- 
minster, on  Friday  next  afiei^the  morroirof 
the  Holy  Trinity,  to  stand  right  io  the  court 
of  our  said  lord  the  king,  before  the  kiog  him- 
aelfj  upon  the  outlawry  aforeiud,  so  (Co* 
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sooneed  as  aforeitid,  concernii 
cootem|>t8,  and  miBdemeaiiora  albresaid,  wbere> 
of  be  ia.iaipeached,  and  thereupoo,  by  a  iary 
of  the  country  taken  between  our  saia  lord  tbe 
king  and  tbe  said  Jubn  Wilkes,  he  is  convicted 
aaaforesaid.  Oo  which  said  Friday  next  after 
the  morrow  of  the  Holy  Trinity,  before  our 
•aid  lord  the  king,  at  Westminster,  tbe  sheriff 
of  Middlesex  bath  not  sent  the  said  last-men- 
tioned writ,  so  issued  as  aforesaid,  nor  done  any 
tbio|^  thereupon:  therefore,  as  before,  the 
shenff  of  Middlesex  is  commanded,  that  be  do 
sot  forbear  by  reason  of  any  liberty  in  his  Iwili- 
yrick,  but  that  he  toke  the  said  John  Wilkes, 
If  be  shall  be  found  in  bis  bailiwick,  and  him 
safely  keep,  so  that  he  may  have  bis  body  be- 
fore our  said  lord  the  king,  at  Westminster,  on 
Friday  next  after  the  morrow  of  All  Souls,  to 
stand  right  in  the  court  of  our  said  lord  tbe 
king,  before  the  king  himself,  upon  the  ont- 
lawry  aforesaid,  so  pronounced  as  aforesaid, 
concerning  tbe  trespasses,  contempts,  and  mis- 
demeanors aforesaid,  whereof  be  is  impeached, 
imd  thereupon,  by  a  jury  of  tbe  country  taken 
between  our  said  lord  tbe  king  and  tbe  said 
John  Wilkes,  he  is  convicted  as  aforesaid.  On 
which  said  Friday  next  after  the  morrow  of  All 
Souls,  before  our  said  lord  the  king,  at  West- 
minster, tbe  sheriff  of  Middlesex  bath  not  sent 
the  said  last- mentioned  writ,  so  issued  as  afore- 
said, nor  done  any  thing  thereupon.  There- 
fore, as  before,  tbe  sheriff  of  Middlesex  is 
o^mmanded,  that  he  do  not  forbear  by  reason 
of  any  liberty  in  his  bailiwick,  but  that  he  take 
tbe  said  John  Wilkes,  if  he  shall  be  found  in 
his  bailiwick,  and  him  safely  keep,  so  that  he 
inay  have  bis  body  before  our  said  lord  tbe 
king,  at  Westminster,  on  Saturday  next  after 
tbe  octave  of  Saint  Hilary,  to  stAnd  right  in  the 
court  of  our  said  lord  tbe  king,  before  the  king 
himself,  upon  tbe  outlawry  aforesaid,  so  pro- 
nounced as  aforesaid,  concerning  tbe  trespasses, 
contempts,  and  misdemeanors  aforesaid,  where- 
of he  is  impeached,  and  thereupon,  by  a  jury 
of  the  country  uken  between  our  said  lord  the 
king  and  thesaid  John  Wilkes,  be  is  convicted 
as  aforesaid.VOn  which  said  Saturday  next 
after  the  octd^e  of  Saint  Hilary,  before  our 
said  lord  the  kijig,  at  Westminster,  the  sheriff 
of  Middlesex  Katli  not  sent  tbe  said  last-men- 
tioned writ,  so  issued  as  aforesaid,  nor  done 
any  thing  thereupon :  therefore,  as  before,  tbe 
sheriff  of  Middlesex  is  commanded,  that  be  do 
not  forbear  by  reason  of  any  liberty  in  his  Iwili- 
WKk,  but  that  be  take  tbe  said  John  Wilkes,  if 
he  shall  be  found  in  his  bailiwick,  and  him 
safely  keep,  so  that  he  may  have  bis  body  be- 
fore our  said  lord  tbe  king,  at  Westminster,  on 
Wednesday  next  after  three  weeks  from  tbe 
feast  day  of  Easter,  to  stand  right  in  tbe  court 
of  our  said  lord  the  king,  before  the  king  him- 
self, upon  the  outlawry  aforesaid,  so  pro- 
nounced as  aforesaid,  concerning  tbe  trespasses, 
contempts,  and  misdemeanors  aforesaid,  where- 
of be  is  impeached,  and  thereupon,  by  a  jury 
of  tbe  coantry  taken  between  our  said  lord  tbe 
king  and  tbe  said  John  Wilkes,  be  is  convicted 


S8  aforesaid.  On  which  said  Wednesday  next 
after  three  weeks  from  the  feast  day  of  Easter, 
before  our  said  lord  tbe  king,  at  Westmiosterg 
comes  the  said  John  Wilkes,  in  his  proper  per* 
son,  being  brought  here  into  the  court  of  omr 
said  lord  the  king,  before  tbe  king  himself* 
under  the  custody  of  the  sheriff  of  tbe  county 
of  Middlesex,  by  virtue  of  the  said  last  men-^ 
tinned  writ ;  and  the  said  John  Wilkes,  apoa 
tbe  prayer  of  William  De  Grey,  esq.  now 
attorney -general  of  our  said  lord  toe  king,  who 
now  prosecutes  for  our  said  lord  the  king  ill 
this  behalf,  present  here  in  court,  is  committe4 
bv  the  Court  here  to  the  custody  of  the  mar- 
abal  of  tbe  Marsbalsea  of  our  said  lord  the  Vxnff^ 
before  the  king  himself,  to  bfc  by  him  kept  m 
safe  Gustoily,  until,  &c.  And  tbe  said  John 
Wilkes,  now  herein  court,  prayethoyer  of  iho 
record  and  process  aforesaid,  and  they  are  read 
to  him ;  which  being  read  and  heard,  the  said 
John  Wilkes  produceth  here  in  court  a  certain 
writ  of  our  said  lord  the  king,  to  bis  justices 
here  directed ;  which  said  writ  followeth,  in 
these  words;  (that  is  to  say;)  George  the 
third,  by  the  mce  of  Go<l,  of  Great  Britain^ 
France,  and  Ireland,  king,  d^'ender  of  the 
faith,  &c.  To  our  justices  appointed  to  bold 
pleaa  before  us,  greeting.  For  as  much  as  in 
the  record  and  process,  as  also  in  tbe  publican 
tion  of  an  outlawry,  against  John  Wilkes,  late 
of  Westminster,  in  the  county  of  Middlesex, 
esa.  on  a  certain  information  against  tbe  said 
Jonn  Wilkes,  for  printing  and  publishing,  e 
certain  book  and  libel,  intituled,  Tbe  North 
Briton;  and  a  certain  other  Ubel,  intituled* 
N""  45,  Saturday,  April  23rd,  1763 ;  whereof 
tbe  said  John  Wilkes  is  impeached,  and  there* 
upon,  by  a  jury  of  the  country,  is  convicted, 
as  it  is  said  manifest  error  bath  intervened,  to 
the  great  damage  of  tbe  said  John  Wilkes,  aa 
by  his  complaint  we  are  informed ;  we,  willing 
that  thesaid  error,  if  any  be,  be  duly  amended, 
and  full  and  speedy  justice  done  to  the  said 
John  Wilkes  in  this  behalf,  do  command  yoUp 
that,  if  tbe  said  outlawry  be  returned  before 
us,  as  bath  been  said,  then  Inspecting  the  said 
record  and  process,  you  cause  further  to  be 
done  therein,  for  annulling  the  said  outlawry^ 
as  of  right,  and  according  to  the  law;  and 
custom  of  England,  shall  be  meet  to  be  done. 
Witness  ourself  at  Westminster,  tbe  27th  day 
of  April,  in  tbe  eighth  year  of  our  reign.  And 
hereupon  the  said  John  Wilkes  says,  that  in 
tbe  record  and  process  aforesaid,  and  also  in 
the  publication  of  tbe  aforesaid  outlawry,  there 
is  manifest  error  in  this,  that  there  is  no  suffi- 
cient information  filed  or  exhibited  against  the 
said  Johu  Wilkes,  whereon  to  ground  the  pro- 
cess of  the  outlawry  aforesaid,  by  reason 
whereof  the  said  outlawry  is  void,  and  of  no 
effect  or  force  whatsoever.  There  is  also  error 
in  this,  that  no  public  proclamation  whatsoever 
is  mentioned  to  have  been  made  at  any  open 
county  court,  or  at  any  genen^  quarter  sessions 
of  the  peace  whatsoever,  or  at  tbe  door  of  any 
parish  church  where  tbe  said  John  Wilkes  was 
an  inhabitant,  aocording  to  the  exigency  ef  thja^ 
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tard  writ  of  Capias  cum  Proclamatimie ;  there- 
fore in  that  there  is  manfrest  error.    Tlierett 
also  error  hi  this,  tliat  it  is  not  sbewn,  nor  does 
it  appear,  by  the  return  of  the  shenff  oT  Mid- 
iilesex,  that  the  sheriff  of  Middlesex  did  cause 
to  be  exacted  the  said  John  Wilkes,  in  the  said 
cofiiKy  of  Middlesex,  from  cooifty  court  to 
county  court,  until  be  was  outlawed  according? 
to  the  law  and  custom  of  England,  as  the  said 
iberiff  by  the  said  writ  of  Exigent  is  command- 
ed ;  and  that  it  is  not  shewn,  nor  does  it  ap- 
|>ear,  hy  the  rfturn  of  the  sherifF  of  Middle- 
sex,  ibat  the  said  John  WlYfces  was  a  first, 
second,  third,  fourth,  and  fifth  time  exacted  at 
the  county  court  of  the  county  of  Middlesex,  as 
by  the  lam-of  the  land  he  ought  to  have  been, 
before  be  was  outlawed;  therefore  in  that  there 
fa  mamfest  error.    There  ia  also  error  in  this, 
that  in  the  record  and  process  aforesaid,  and  in 
the  publication  of  the  outlawry  aforesaid,  it  is 
Ao- where  expressly  shewn,  that  the  place  called 
Breok-street,  (if  any  such  there  be.)  where  the 
•everal  dounty  courts  are  supposed  to  have  been 
fceld,  at  whioh  the  said  John  Wilkes  is  said  to 
have  been  exacted,  is  in  the  county  of  Middle- 
JW,  or  in  any,  and  what  other  county  ;  there- 
fore n  that  there  is  manifest  error.  .There  is 
«so  error  in  this,  that  it  does  not  appear  that 
•ny  judgment  of  outlawry  was  sriven  or  pro- 
Douuced  against  the  said  John  Wilkes,  or,  if 
«ny  such  judgment  was  given  or  pronounced, 
in  what  form  the  same  was  so  given  or  pro- 
nounced, as  it  ought  to  have  done,  in  order 
that  the  legality  and  propriety  of  the  said  judg- 
ment might  have  been  seen  and  examined  ;  but 
in  the  record  and  process  aforesaid,  and  in  the 
publication  of  the  outlawry  aforesaid,  reference 
snd  relation  only  are  bad  to  some  judgment 
jot  shewn  or  expressed,  but  supposed  to  have 
been  before  fifiven,  against  the  said  John  Wilkes ; 
therefore  in  that  there  is  manifest  error.  Where- 
fore  the  said   John  Wilkes  prays,  that  the 
outlawry  aforesaid,  for  the  errors  aforesaid,  and 
other  errors  appearing  in  the  record  and  process 
aforesaid,  may  be  reversed  and  held  for  no- 
thing, and  that  be  may  be  restored  to  the  com- 
mon  law,  and  to  all  which  he  hath  lost  by  oc- 
t^siop  of  the  outlawry  aforesaid,  &c.      And 
the  said  William  de  Grey,  esq.,  now  attorney 
general  of  our  present  sovereign  lord  this  king, 
tiresent  here   in  court  in  his  proper  peraon, 
*  having  heard  the  matters  aforesaid  above  as- 
aigned  for  error,  for  our  said  lord  the  king,  saitb, ' 
that  neither  in  the  record  and  process  aforesaid, 
nor  in  the  publication  of  the  aforesaid  outlawry, 
is  there  any  error;    and  he  prays,  that  the 
court  of  our  said  lord  the  king,  now  here,  may 
proceed  to  the  examination,  as  well  of  the  re- 
cord  and  process  aforesaid,  as  of  the  matters 
aforesaid  above  assigned  for  error,  and  that  the 
outlawry  aforesaid  may  in  all  things  be  affirm- 
ed.     And,  because  the  court  of  our  said  lord 
the  king,  now  here^is  not  as  yet  advised  about 
giving  their  judgment  of  and  concerning  the 
premises,  a  djy  is  therefore  given,  as  well  to  ' 
the  naiH  William  De  Grey,  esq.  who  prose- 1 
•otes,  Itc.  as  to  the  said  John  Wiftef ,  under  the 
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custody  of  die  marahai  afcmaid,  netit  w 

Wednesday  next  after  the  iwtaveof  the  My 

Trhiity,  before  our  lord  the  kfaig,  at  Wcstnu- 

ster,  (the  said  John  Wilkes  to  be  keot  in  uh 

custody,  under  the  custody  of  the  said  flMiay 

in  the  mean  time)  to  near  fhei»  jadgnot 

thereupon ;  because  the  obort  of  our  said  l«rd 

the  king,  now  here,  is  not  as  yet  advised  there- 

unon.      At  which  day,  to  wit,  on  the  said 

Wednesday  next  after  the  octave  of  the  Ho^ 

Trinity,  before  our  said  lord  the  king,  at  Wed- 

minster,  comes  as  weH  the  said  WiKam  Dt 

Grey,  esq.  who  prosecutes,  &c.  as  tbe  mid 

John  Wiwes  in  nis  proper  person,  under  tbe 

custody  of  the  said  marshal,  being  broagbt 

here  into  court  by  virtue  of  a  rule  of  Ae  Mid 

Court  in  that  behalf,;    whereupon  all  and  tis* 

gular  the  premises  being  seen,  and  by  tbe  Omit 

here  fully  understoo<l,  it  is  considered  by  ths 

Court  here,  that  the  outlawry  aforesaid,  fw  tbe 

errors  aforesaid,  and  other  errors  appearing  it 

tbe  record  and  process  aforesaid,  be  rereraed, 

annulled,  and  held  for  nothing ;  and  that  bi 

the  said  John  Wilkes  be  restored  to  tbeeon- 

mon  kw  of  England,  and  to  all  that  be  bn 

lost  by  occasion  of  the  outlawry  aforeiaid; 

and    as  to   the  outlawry  aforesaid,  that  be 

depart  hence  without  day.      Aod  bereepoa 

the  said  William  De  Grey,  who  prosecuM, 

&c.  prayeth  judgment  for  our  said  kird  tbe 

king  against  the  said  John  Wilkes,  of  tad 

upon  the  premises  whereof  he  is  impeacbfd, 

and,  bv  a  jury  of  the  country  taken  betweea 

our  said  lord  the  king  and  the  said  John  Wilkei, 

be  is  convicted  as  aforesaid  ;    but  becaese  tbe  ^ 

Court  of  our  said  lord  the  king,  now  here,  ii 

not  as  yet  advised  about  giving  their  jodgneot 

of  and  upon  the  premisea  aforesaid,  whereof 

he  the  said  John  Wilkes  is  impeached  aod  era- 

victed  as  aforesaid,  a  day  is  therefore  gives,  af 

well  to  the  said  William  De  Grey,  who  proee- 

cutes,  &c.  as  to  the  aaid  John  Wilkes,  io  the 

state  in  which  now,  &c.  under  the  eoslsdy  el 

the  said  marshal,  until  on  Saturday  next  after 

fifteen  days  from  the  day  of  the  Holy  Triaiiy, 

before  our  said  lord  tbe*king,  at  WeirtiDinBler, 

(tbe  said  John  Wilkes  to  be  kept  in  safe  est- 

tody,  under  tbe  custod/ of  the  said- laanhal, 

in  tbe  mean  time),  to  hear  their  jodgmoC 

thereupon  ;  because  the  Court  of  our  said  M 

tbe  king,  now  here,  is  not  as  yet  advised  theie- 

Xn.  At  which  day,  to  wit,  on  Saturday  aeit 
r  tbetm  days  ftorn  the  day  of  tbe  mj 
Trinity  before  our  said  lord  the  king,  at  Wci<| 
minster,  comes  as  well  the  aaid  WiltiiiB  Di 
Grey,  who  prosecutes,  dec.  as  the  said  Joai 
Wilkes,  under  the  custody  of  the  said  iBarriial> 
being  brought  here  into  court  by  virtue  ef  • 
rule  of  the  said  Court  in  that  behalf.  Wbcio- 
upon  all  and  aingular  tfie  premises  being  fN^ 
and  by  the  Court  here  fully  nndentaod,  it  ■ 
considered  by  tbe  Court  here,  that  tbe  tM 
John  Wilkes,  for  his  offencea  aforesaid,  do  py 
a  fine  to  our  sovereign  lord  the  king  tftn 
hundred  pounds  of  lawfal  mon^  ^.  "T 
Britain,  and  that  he  the  said  John  Wy «  w 
ioipriaoiMd^  m  the  cwlody  «f  tbe  9mm» 
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marslNil,  fbr  the  ppace  of  Mi  e«leiMl«'  moDtbs 
Dovr  ii€Kt  entuing ;  and  the  eaid  Mm  Wilkee, 
present  here  io  court,  is  Gommitted  by  the 
Court  here  to  the  custdliy  of  the  ^tbresaid  mar- 
shal, to  be  by  hiro  kept  in  safe  custody,  in  exe- 
eution  of  the  judgment  aforesaid,  and  until  he 
shall  have  paid  the  said  ftne. 

Noo,  Se,  1708. 
Examined  with  the  original  Roll. 

Bet.  F1LIIEB9 
Clerk  of  the  King's- bench  Treasury. 


When  the  oopy  of  the  record  of  tlie  proceed- 
ings on  the  information  against  Wilkes,  for 
publishing  the  Essay  on  Woman,  &c.  Was  de- 
JiTered  into  the  House  of  Commons,  and  had 
been  there  read,  the  House,  on  November  34, 
1768,  ordered,  that  it  should  he  locked  op  ,by 
the  cierk,  and  that  no  copies  should  be  allofvM 
to  be  taken  thereof,  nor  any  persons  except  the 
members  of  the  House  allowed  to  peruse  it. 
And  on  the  3d  of  February,  the  House  or- 
dered the  clerk  to  destroy  the  said  copy ;  so  that 
it  is  not  entered  in  the  Journal. 

The  follovi^iog  variation  of  part  of  lord  Mans- 
field's Speech,  (see  p.  1111)  on  reversing  the 
outlawry  against  WilKes,  is  extracted  from  the 
Gentleman's  Magazine,  for  July  1768,  p.  327. 

*'  The  followtng  is  handed  about,  as  the 
Speech  made  by  a  great  lawyer  and  oratori 
on  a  late  memorable  occasion : 

*<  I  have  now  gone  through  the  several 
errors  assigned  by  the  defendant,  and  which 
have  been  ingeniously  argued,  and  confidently 
relied  on,  by  his  counsel  at  the  bar :  1*  have 
given  my  sentiiuents  upon  them,  and  if  upon 
the  whole,  after  the  closest  attention  to  what 
has  been  saiti,  and  with  the  strongest  indina- 
lion  in  favour  of  the  defendant,  no  arguments 
which  have  been  urged,  no  cases  which  have 
been  cited,  no  reasons  that  occur  to  roe,  are 
sufficient  to  fatisf  v  me  in  my  conscience  and 
judgment,  that  this  outlawry  should  be  re- 
Tersed,  I  am  bound  to  affirm  it. — And  here  let 
me  make  a  pause. 

*'  Many  arguments  have  been  suggested, 
both  in  and  out uf  court,  upon  the  conse^ences 
of  estabiiabing  Ibis  outlawry,  either  as  they 
may  afi«ct  the  defendant  as  an  individual,  or 
the  public  in  general :  as  to  the  first,  whatever 
they  maj  lie,  the  defendant  has  brought  them 
upon  himself;  they  are  inevitable  conse- 
quences of  law  arising  from  his  <«wn  net;  if 
the  ppuaUy,  to  which  he  is  thereby  subiected, 
is  DBore  than  a  punishment  adequate  lo  4d^ 
crime  he  has  oommttled,  he  should  not  have 
brought  himself  into  this  unfortunate  prvdica- 
meni,  by  flying  from  the  justice  of  his  country : 
b<?  thought  proper  to  do  so,  and  be  must  taste 
the  fraits  of  fiis  own  conduct,  however  bitter 
and  unpalaUble  they  may  be;  and  although 
we  may  be  heartily  sorry  for  any  person  who 
has  brought  himself  into  this  situation,  it  is  not 
to  our  power,  God  forbid  it  sbouM  ever  be  in 
•wrpoMT^tedelifflrhinfromit:  wn 
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prefcnt  the  judgment  of  the  law,  by  ereattn^ 
irregularity  in  the  prooeeduigs ;  we  caonof 
prevent  the  consequences  of  tmt  judgment  by 
pardoning  the  crime :  if  tbe  defcudani  haanny 
pretensions  to  mercy,  those  pretensions  must 
be  urged,  and  that  power  exerased  in  aootber 
place,  where  the  constitution  has  wisely  and 
necessarily  vested  it :  the  orown  will  juiige  fiiv 
itself;  it  docs  not  belong  to  us  to  interfere  witb 
punishment,  we  have  only  to  deehire  the  law  % 
none  of  us  had  any  concern  in  the  prosecotioa 
of  this  business,  nor  any  wishes  uiion  the  eeenl 
of  it;  it  was  not  our  4ault  that  the  defendant 
was  prosecuted  fur  the  libels  upon  whkjh  be 
bas  been  convicted  ;  I  took  no  share  in  UMithcr 
place,  in  the  measures  which  weiw  taken  tn 
prosecute  him  for  one  of  them ;  it  was  not  mm 
fault  that  be  was  convicted ;  it  was  not  oor 
fault  that  be  fled  ;  it  was  not  our  fault  tbnt  h« 
was  outlawed ;  it  was  not  our  fault  that  he  mo* 
dered  himself  up  to  justice ;  none  of  ns  revived 
tbe  prosecution  against  him,  nor  could  any  oon 
of  tts  stop  that  prosecution  when  it  wan  m* 
vived ;  it  is  not  our  fault  if  there  are  not  nn^ 
errors  upon  the  record,  >ior  is  it  in  onr  power  tn 
create  any  if  there  are  none ;  we  are  bound  bv 
our  oath  and  in  our  consciences,  to  give  snob 
a  judgment  as  the  law  will  wstrant,  and  as  ovr 
reason  can  approve ;  such  a  judgment  as  w« 
must  stand  or  fiill  by,  ip  the  opinion  of  the  pro* 
sent  times,  and  of  posterity  ;  m  doing  it,  tbera<« 
fore,  we  must  have  regard  to  our  reputation  m 
honest  men,  and  men  of  skill  and  knowledgw 
competent  to  the  stations  we  hold:  no  consi- 
derations whatsoever  should  mislead  us  from 
this  great  object,  to  which  we  ever  ought,  and, 
I  trust,  ever  shall  direct  our  attention.  But 
consequences  oT  a  public  natore,  reasons  of 
state,  political  ones,  have  been  strongly  vrged, 
(private  anonymous  letters  sent  to  me  I  shall 
pass  over)  open  avowed  publications  which  hav« 
been  judicially  noticed,  and  may  therefore  bn 
mentiiuied,  have  endeavoured  to  iafluence  or 
wtknidate  the  Court,  and  so  prevail  t^n  ns  tm 
trifle  and  prevariciite  with  God,  our  uob- 
sciences,  and  tlie  public :  it  has  been  intimated 
that  consequences  of  a  frightful  nature  wiN 
flow  from  tbe  establishment  of  this  outhiwry  ; 
it  is  said  tbe  people  expect  the  reirersal,  that 
the  temper  of  the  times  demands  it,  that  tbn 
multitude  will  have  it  so,  that  the  continuatioii 
of  the  outlawry  in  full  force  will  not  be  Hidurtd^ 
that  the  execution  of  the  law  upon  the  defen- 
dant will  be  resisted;  tliese  are  arguments 
which  will  not  «r«igb  a  feather  with  me.  If 
insurredion  and  rebellion  are  to  follow  our  de« 
teriniuation,  we  have  not  to  aoswer  for  thn 
consequences,  though  we  should  be  tbe  iouo- 
cent  cause;  we  can  only- say,  '  Fiat  Justitin 
•  ruat  coelum;*  we  shall  discharge  oor  duty 
without  expectations  of  approbation,  or  the  ap« 
prehensions  of  censure ;  if  we  are  subieeted  to 
the  latter  unjustly,  we  must  submit  to  it;  uw 
cannot  prevent  it ;  we  will  take  oare  not  lo  de- 
serve it.  He  must  be  a  weak  man  indeed  wh« 
fan  be  staggered  by  suob  n  constderatioii. 
•*  Tht  miwppffeiKiMion,  nr  tbe  1 
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tMioa  of  the  igDormnt  or  the  wicked,  the  *  meiH 
'  *dax  ioiainia,*  which  if  the  conseqaenoe  of 
hoth,  are  equal!  viodiffereDt  to,  onworthy  the 
of,  andf] 


I  or,  and  incapable  of  makings  an^jr  im- 
iireaBioa  on  men  of  firmness  and  intrepidity. 
Those  who  iiqa|^ne  judges  are  capable  of  being 
influenced  by  such  unworthy  indirect  means, 
most  grossly  deceive  themsekes:  and,  for  my 
own  part,  I  trust  that  my  temper,  and  the 
colour  and  conduct  of  my  life  have  clothed 
me  with  a  suit  of  armour  to  shield  roe  from 
such  arrows.  If  I  have  ever  supported  the 
king's  measures;  if  I  have  ever  afforded  ^ny 
assistance  to  government ;  if  t  have  discharged 
my  duty  as  a  public  or  private  character,  hy 
eMoeavoarinff  to  preserve  [^ ure  and  perfect  the 
principles  of  the  constitution,  maintaining  on- 
aullied  the  honour  of  the  courts  of  justice,  and 
hy  an  upright  administration  of,  to  give  a  due 
wect  to,  the  laws,  I  have  hitherto  done  it  with- 
out any  other  gitX  or  reward  than  that  roost 
pleasing  and  most  honourable  one,  the  con- 
leientious  conviction  of  doin^  what  was  right. 
I  do  not  affect  to  scorn  the  opinion  of  mankind ; 
I  wish  earnestly  for  pNopularity ;  I  will  seek 
and  will  have  popularity ;  but  I  will  tell  yoa 
bow  I  will  obtain  it.  1  will  have  that  popula- . 
rity  which  follows,  and  not  that  whicn  is  mo 
after.  It  is  not  the  applause  of  a  day,  it  is  not 
the  huzzas  of  tboosanos  that  can  give  a  mo- 
ment's satisfaction  to  a  rational  bemg:  that 
man's  mind  most  indeed  be  a  weak  one,  and 
hk  ambition  of  a  most  depraved  sort,  who  can 
bt  captivated  by  such  wretched  allurements, 
•r  satisfied  with  such  momentary  gratifications. 
I  say  with  the  Roman  orator,  and  can  say  it 
with  as  much  truth  as  he  did,  **  Ego  hoc  ammo 
■em^r  fui,  ut  invidiam  virtote  partam,  gloriam 
noo  infamiam,  potarem :"  But  the  threats  have 
been  carried  further ;  personal  violence  has  been 
denounced,  unless  public  humour  be  complied 
with :  I  do  not  fear  auch  threats :  I  don't  be- 
lieve there  is  any  reason  to  fear  them:  it  is  not 
the  genius  of  the  worst  of  men  in  the  worst  of 
times  to  proceed  to  such  shocking  extremities : 
but,  if  such  an  event  should  happen,  let  it  be 
■0 ;  even  such  an  event  might  be  productive  of 
wholesome  effects ;  such  a  stroke  might  rouse 
the  better  part  of  the  nation  from  (heir  lethar- 
gic condition  to  a  state  of  activity,  to  assert  and 
execute  the  kiw,  and  punish  the  daring  and 
impious  hands  which  had  violated  it ;  and  those 
who  now  supinely  behold  the  danger  which 
threatens  all  liberty,  from  the  most  abandoned 
licentiousness,  might,  by  such  an  event,  be 
awakened  to  a  sense  or  their  situatUHi,  as 
'drunken  men  are  often  times  stunned  into  so- 
briety. If  the  security  of  our  persons  and  our 
property,  of  all  we  hold  dear  and  valuable,  are 
to  depend  upon  the  caprice  of  a  giddy  multi- 
lade,  or  to  be  at  the  disposal  of  a  giddy  mob; 
if,  in  compliance  with  the  humours,  and  to  ap- 
liease  the  clamours  of  those,  all  civil  and  poli- 
tical institutions  are  to  be  disregarded  or  over- 
thrown, a  life  somewhat  more  than  sixty  is  not 
worth  preferring  at  such  a  price ;  and  be  can 


never  dia  too  aoon,  who  lays  idown  iiif  life  in 
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nipport  and  rindtcation  off  the  poficy,  the  go- 
vernment, and  the  eonstitutkm  or  bin  country.*^ 


The  Protest  mentioned  in  Mr.  Haigrave's 
note  to  Coke  upon  Littleton  inserted  in  p.  1096, 
is  printed  in  pp.  994,  tt  seq. 

The  Case  alluded  to  by  Mr.  Haigrave  in  tha 
same  note,  with  a  reference  to  9  Wib.  151,  ia 
the  Case  of  John  Wilkes,  esq.  printed  p.  961. 

To  the  name  of  Mr.  Webb,  p.  982,  Sefjeant 
Wilson  has  observed  that  Hr.  Webb  had  been 
a  common  attorney  all  his  life  before. 

Huckle,  one  of  the  journeymen  priDlcra, 

*  *<  An  old  Tempkr,  in  the  Public  Advertiser 
of  July  Uie  8th,  suspects  that  the  above  cannot 
be  the  genuine  prodoctiou  of  the  mive  peraoo 
to  whom  it  is  publicly  ascribed.  Let  any  on* 
prejudiced  person,  says  he,  t»e  told,  that  tba 
supposed  speaker  hsd  before  determined  not  to 
affirm  the  outlawry  ;  and  then,  afler  readi^ 
the  following  sentence,  let  him  refuse  his  aa- 
sent  to  the  proposition  I  mean  to  demooalntc^ 
if  he  can. 

*'  *  If  upon  the  whole,  af^  the  ckisest  atlen- 

<  tion  to  what*  has  been  said,  and  with  iba 

<  strongest  inclination  in  favour  of  the  delen- 

*  dant,  no  arguments  which  have  been  nrgad, 

*  no  cases  which  have  been  cited,  no  reasoaa 
'  that  occur  to  roe,  are  sufficient  to  satiafy  nc 

*  in  my  conscience  and  judgment,   that  this 

*  outlawry  should  be  reversed,  I  am  boond  to 

*  affirm  it. 

**  <  And  here  let  me  make  a  pause.' 

**  Tf  there  be  force  in  words,  or  propriety  ia 
language,  the  scope  of  that  passage  was  to  in- 
flame a  false  id:;^  that  the  outlawry  was  aboal 
to  be  affirmed.  I  will  never  believe  then  that 
this  speech  was  pronounced  by  the  very  peisan 
who— after  his  pause — ^was  to  reverse  the  out- 
lawry. 

**  I  am  aware  that  it  has  been  extolled  as  a 
master-stroke  of  art ;  that  it  has  been  jostified 
by  the  laws — of  oratory  and  the  drama  ;  and 
that  it  has  been  said,  the  suspense  was  intended 
only  to  heighten  the  effect. 

I*  Let  it  be  the  object  of  a  designing  orator  ta 
agitate  the  passions.;  or  of  Bays's  drama  ta 
ewvate  and  surprise ;  hut  away  with  tbcatrieal 
justice  from  the  bench.  Besides,  this  speech 
supposes  a  judge  to  inflict  for  bis  amusetncnt^ 
or  to  shew  his  art,  a  punishment  which  tba 
laws  coukt  not  inflict :  for  the  opiaioo  bein^ 
established  in  the  opening  of  the  speccb,  thai 
tlk  outlawry  should  be  aflkmed,  the  priseocr 
must  actually  feel  himself  an  ontlaw,  and  tbat 
too  for  as  long  a  continuance  as  it  sheold  pleaae 
his  lordship — to  p— a— u — s — ^e. — Conid  1  be- 
lieve such  a  dramatic  speech  to  be  antbentie, 
I  would  cry  out  in  the  words  of  the  pact  (sinoa 
quoting  is  the  mode) 

*  Cur  in  Theatrum  Cato  severe  venisti  f 

**  My  wishes  would  find  an  answer  from  tba 
lal^ii  Venitti  ut  esiiee."  Oeisi^Mii^. 
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brought  his  action  agaioft  Money  the  mos- 
•enger.  (See  the  Caie  of  Leach  9.  Money  and 
others,  p.  1001.)^  Upon  the  trial  of  tiie  caoie 
before  lord  chief  justice  Pratt,  it  was  proved 
that  the  plaintiff,  who  worked  for  the  weekly 
wages  of  a  ^ines,  had  been  taken  into  coatody 
by  the  defendant  upon  suspicion  of  having 
printed  the  North  Bnton,  N<>  45 ;  that  the  de- 
fendant kept  him  in  custody  about  six  hours, 
but  used  him  very  civilly  by  treating  him  with 
beef-steaks  and  beer,  so  that  he  suffered  very 
Kttle  or  no  damage.  The  jury  found  a  ver- 
dict for  the  plaintiff  with  300/.  damages. 
Upon  a  motion  for  a  new  trial  for  th^  ezces- 
aiveoess  of  the  damages,  lord  chief  justice 
Pratt,  in  delivering  his  opinioo,  is  reported  to 
have  expressed  himself  as  follows :  "  The  per- 
sonal injury  done  to  the  plaintiff  was  very 
small ;  so  that  if  the  jury  had  been  confined  by 
their  oath  to  consider  the  mere  personal  injury 
only,  perhaps  80/.  damajges  would  have  been 
thought  damages  sufficient,  but  the  small  in- 
jury done  to  the  plaintiff,  and  the  inconsidera- 
hleness  of  his  station  and  rank  in  life  did  not 
appear  to  the  jury  in  that  striking  light,  in 
which  the  great  point  of  law  touching  the  li- 
berty of  the  subject  appeared  to  them  at  the' 
trial.  They  saw  a  magistratefover  all  the  kind's 
subjects,  exercising  arbitrary  power,  violating 
Magna  CharU,  and  attempting  to  destroy  the 
liberty  of  the  kingdom,  by  insisting  upon  the 
legality  of  this  general  warrant  before  them: 
they  heard  the  king's  counsel,  and  saw  the  so- 
licitor of  the  treasury  endeafouring  to  support 
and  maintain  the  legality  of  the  warrant  in 
a  tyrannical  and  severe  manner.  These  are 
the  ideas  which  struck  the  jury  on  the  trial ; 
and  I  think  they  have  done  right  in  giving  ex- 
emplary damages.  To  enter  a  man's  house  by 
virtue  of  a  nameless  warrant  in  order  to  pro- 
cure evidence  is  worse  than  the  Spanish  in- 
quisition, a  law  under  which  no  Englishman 
would  wish  to  live  an  hour:  it  was  a  most 
daring  public  attack  made  upon  the  liberty  of 
the  subject.  1  thought  that  the  99tb  chapter 
of  Magna  Charts,  **  Nullus  liber  homo*capi- 
atur  vel  imprisonetur,  &c.  nee  super  eum 
ibimus,  &c.  nisi  per  legale  judicium  parium 
auorum  vel  per  legem  terrae,"  &c.  which  is 

rioted  against  arbitrary  power,  was  violated, 
cannot  say  what  damages  I  should  have 
given  if  1  had  been  upon  the  jury,  but  Tdirected 
and  told  them  they  were  not  bound  to  any  cer- 
tain damages,  against  the  solicitor  general's  ar- 
Sument.  Upon  the  wholej  1  am  of  opinion, 
le  damages  are  not  excessive."  And  the  new 
trial  was  refused.  In  the  same  case  Ba- 
thurst  J.  said,  '*  This  is  a  motion  to  set  aside 
fifteen  verdicts  in  effect ;  for  all  the  other  per- 
sona who  have  brought  actioos  against  these 
messengers  have  had  verdicts  for  200/.  in  each 
causeby  consent,  a^er  two  of  the  actioos  were 
fully  heard  and  tried." 

About  the  same  time  Arthur  Beardmore,  an 
attorney,  brought  ao  action  of  trespass  and  false 
imprisonment  against  Nathan  Carrington  and 
Hire*  other  king's  messengers,  who,  onder  a 
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warrant  of  lord  Halifax  secretary  of  state  [bjf 
which  vrarraat  the  earl  did,  in  the  kinff*sname9 
authorize  and  require  them  (the  detendants)^ 
taking  a  constable  to  their  assistance,  to  maka 
strict  and  diligent  search  for  the  said  Arthur 
Beardmore,  mentioned  in  the  said  warrant  to 
be  the  author,  or  one  concerned  in  the  writing 
of  several  weekly  very  seditious  papers,  in- 
titled  the  Monitor  or  British  Freeholder,  N* 
357,  358,  360,  373,  376,  378,  379,  and  380; 
London,  printed  for  J.  Wilson  and  J.  Pell,  in 
Paternoster-row,  which  contained  gross  and 
scandalous  reflections  and  invectives  upon  bin 
majesty's  gdvernment,  and  upon  both  Housea 
of  Parliament,  and  him  the  said  Arthur  Beard- 
more having  found  to  seize  and  apprehend,  and 
to  bring  him  together  with  his  books  and  pa» 
pers  in  safe  custody,  before  the  said  earl  of  Hali- 
fax] had  arrested  the  plaintiff  and  detained  him 
in  one  of  their  houses  for  six  days  (after  which 
he  was  discharfi;ed  upon  his  r^so^nizance) 
and  had  searched  for,  seized  and  earned  away 
several  of  his  pa|iers.  The  cause  was  tried 
before  lord  chief  justice  Pratt,  and  a  verdict 
was  found  for  the  plaintiff  with  1,000/.  da- 
teages.  A  motion  was  n^ide  for  a  new  trial, 
upon  the  ground  of  excessiveness  of  damages,- 
but  a  new  trial  was  refused :  and,  by  the  Court, 
**  Can  we  sa^  that  1,000/.  are  monstrous  da- 
mages as  against  him,  who  has  granted  an  il- 
legal warrant  to  a, messenger  who  enters  into  a 
man's  house,  and  pries  into  all  his  secret  and 
private  affairs,  and  carries  him  from  his  honsa 
and  business,  and  imprisons-bim  for  six  days  f 
It  is  an  unlawful  power  assumed  by  a  great 
minister  of  state.  Can  any  body  say  that  a 
guinea  per  diem  is  sufficient  damages  in  thia 
extraorcfinary  case,  which  concerns  the  libertj 
oi^every  one  of  the  king's  subiecU  ?  We  cannot 
say  the  damages  of  1,000(.  are  enormooi.** 
Sees  Wils. Rep.  S44.  -^ 

The  action  which  Wilkes  brought  against 
lord  Halifax,  (see  pp.  1076, 1169,  tt  teq,)  after 
long  pendence,  (see  2  Wils.  Rep.  256,)  was  on 
Friday,  November  the  10th,  1769,  tried  in  tha 
court  of  Common  Pleas  at  Westminster,  before 
lord  chief  justice  Wilmot  and  a  spedal  jury, 
who  found  a  verdict  for  the  •  plaintiff  with 
4,000/.  damages.  (See  Almon's  *  Correspon- 
dence of  the  late  John  Wilkes,'  vol.  4,  p.  13.) 

The  following  account  of  the  Trial  is  given 
in  the  Gentleman's  Magazine  for  November 
1769,  p.  556: 

*<  Came  on  in  the  court  of  Common  Pleas, 
before  lord  chief  justice  Wilmot,  the  long  ex- 
pected trial  between  lord  Halifax  and  John 
Wilkes,  esq..;  relative  to  the  seizure  of  his 
papers,  and  the  imprisonment  of  his  person. 
Seijeant  Glynn,  counsel  for  the  plaintiff,  opened 
the  cause,  and  in  a  very  elegant  and  spirited 
manner,  explained  the  unooostitutional  nature 
of  the  injury.  He  Was  answered  by  Serjeant 
Whitaker,  who  enileavoured  to  prove,  that 
what  the  defendant  did  was  not  of  that  uncon- 
stitutional nature  as  had  been  reprsseBted,  but 
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thit  it  WM  merely  officimt,  nd  authorized  by 
IM  ifivariible  sncoegnoD  of  preoedeoU  from  the 
cerlieat  timcs*^ 

**  Mr.  Blackmore^oneoflhe  king's  meiseii- 
fen,  was  the  first  person  examin^,  aod  ho- 
nestly  coofeased,  that  apoo  Mr.  Wilkes's  re- 
fiwBg  to  him  the  keys  of  bis  bareau,  be,  agree- 
ably 10  his  orders,  pickt  the  lock,  and  swept 
•way  ^rery  paper  he  found. 

**  Earl  Teaspie  was  about  half  an  hour  under 
cxaoiiiiation,  relatire  to  his  being  refused  ad- 
■MlCaoceto  Wilkes,  when  in  the  Tower. 

*<  Matthew  Browne,  who  was  servant  to  Mr. 
Wilkes,  at  the  time  has  house  waft  rifled;  and 
was  to  have  been  examined  on  the  trial  in  be- 
kalf  of  his  master,  was  by  some  unacoountable 
meana  kept  out  of  the  way. 

*^  The  counsel  for  the  plaintiff  were  serj. 
Glviw,  serj.  Leigh,  and  Mr.  Leigh.— For  the 
defendant,  serj.  Whilaker,  sen.  Davy,  sen. 
Naras,  and  Mr.  Wallis. 

**  The  jury  who  served  upon  the  trial,  and 
wh»  aiWr  a  nnost  excellent  charge  given  by  the 
Lord  Chief  Justice  to  give  liberal  but  not  ex- 
cessive itamages,  femida  verdict  for  the  plain- 
tiff with  4,000L  damages,  were,  George  CouU 
aoo  Smith,  esq.  of  Poplar;  Sir  Edward  Bulk- 
Jev  Batsoo,  bart.  of  Hatton- Garden;  David 
Walker,  esq.  of  Kensington  i  Edward  Buck- 
ler, esq.  of  Esaexstreet,  Strand ;  Nicholas 
lloniBon,  eaq.  of  East*  street ;  Robert  Gary, 
esq.  of  Hamp^ead;  Robert  Bucks,  esq.  of 
Great  Russel-street ;  Josiah  Holford,  esq.  of 
SoutbamptoB-row  ;  John  GooM,  esq.  of  Uart- 
atrceft ;  Samuel  Hartley,  esq.  of  Lincoln's-Inn 
fiekk ;  Uencage  Robinson,  esq.  of  Hackney; 
nnd  a  Talesman,  viz.  Robert  Gibson,  of  Clerk- 
ODwell,  wbo  on  account  of  defaulters  in  the 
•peoial  jury,  was  chosen  out  of  the  common 
jury,  as  the  law  provides.  It  is  remarkable, 
that  oat  of  the  48  freeholders  first  struck  on 
this  jury,  17  were  voters  for  sir  William  B, 
Proctor,  [the  candidate  who  opposed  Wilkes  at 
the  election  for  Middlesex,]  neither  of  whom 
however  appeared. 

<<  The  verdict  was  moch  less  than  the  friends 
of  the  plaintiff  expected,  and  so  little  to  the  sa- 
tisfaction of  the  populace,  .that  the  jurymen 
were  obliged  to  withdraw  privately,  for  fear  of 
being^  insulted.  It  is  reported  that  they  were 
much  divided;  some  being  for  more,  some  for 
less ;  but  it  seems  to  have  operated  in  some 
measure,  that  by  the  minute  book  of  the  trea- 
sury, bis  majesty's  pleasure  had  been  signified, 
that  all  expences  incurred  in  consequence  of 
actions  or  urosecotions  r/lative  to  this  affair, 
■hould  be  defrayed  by  tlie  crown :  and  that  as 
a  farther  security  to  the  earl  of  Halifax, 
bis  lordship  had,  previous  to  his  resig- 
nation in  1745,  obtained  a  privy'  seal,  that  is, 
a  warrant  signed  by  the  Lord  Privy  Seal,  by 
way  of  indeinnification  for  whatever  damages 
Mr.  Wilkes  should  recover,  which  warrant 
was  sigfied  by  bis  grace  of  Marlborough,  who 
then  held  the  office.. 

"  Some  altercation  is  said  to  have  happened 
in  court  between  col.  O w,  [Ooalow]  and  a 


▼ery  popular  serjeant,  of  which,  the  judge  o- 
prMed  fans  dislike  in  very  significant  lerni, 
and  threaded  dismissing  the  ciiurt  u|)on  a  like 
offence.  His  lordship's  behaviour  tbrovgbout 
the  whole  of  this  very  delicate  sfiiir,  %nt 
general  satisfaction .  N otbing  could  exceed  bii 
Mrdsbip's  impartiality  in  suminioir  up  tbeni- 
dence,  nor  any  thing  be  pronouoeed  more 
spirited.  The  damages  were  laid  for  20,OOOiL 
but  it  has  been  said,  that  it  is  better  for  Mr. 
Wilkes  that  the  jury  gave  but  4,000/.  bcaune 
the  latter  he  may  recover,  but  the  former  miglit 
have  been  thought  excessive. ' ' 

In  the  <  Memoirs  of  the  Life  of  the  right  bs- 
nourable  sir  John  Eardley  Wilroot,'  kc  Mr. 
Wilmot  has  published  the  followiagsooooBtof 
the  substance  of  what  the  learned  iud^e  «u4 
in  his  charge  to  the  jury ;  of  which  a^wnrt, 
however,  Mr.  Wilmot  observes,  thtt  \iea^ 
chiefly  Uken  from  tbe  publications  of  tbeikj, 
it  probably  contains  only  an  imperflaikelcbd 
the  learned  judge's  address. 

<*  Tbe  fi>rm  of  the  declaration,  is  for  bmkiiy 
and  entering  tbe  plaintiff's  dwelliog  houiei 
breaking  open  his  locks  and  doors,  dertroyia^ 
bis  cabinets,  boxes,  &c.  taking  awa>  bit  papen 
and  converting  them  to  their  owd  use ;  ftr 
assaulting  the  plaintiff,  and  seizing  aod  in* 
prisoning  his  person  several  daj^s  to  tbeTover: 
but  the  substantial  part  of  this  actios,  is  for 
taking  his  person  and  papers  without  ln^ 
authority.  Now  there  can  be  no  doubt  wbtt- 
ever,  but  that  the  imprisonment  of  his  peren 
and  the  seizing  of  his  papers  was  illegal,  be- 
caiise  there  is  no  doulH  but  thst  the  varrtDl, 
whereby  the  plaintiff  was  imprisonetl  aod  bi! 
papers  seized,  was  illegal :  it  hss  andeiro*^ 
the  consideration  of  this  Court,  and  Hkewwirf 
the  Court  of  King'sbencb,  and  has  rery  ?»• 
perly  been  deemed  so  by  every  jodjfe  «bo  bn 
seen  it ;  and  there  ts  no  pretence  or  fbandaws 
for  the  defendant  in  this  cause  to  make  mJ 
stand  against  this  action  by  way  of  juatififtwa 
in  the  way  he  has  done,  becaose  it  clearly  in 
manifestly  is  an  illegal  warrant,  conunry  to  tbe 
common  law  of  the  land  :  and  if  warrants  of 
this  kind  had  been  found  to  be  lei^l,  I  ^v^^ 
as  one  of  the  plaintiff's  counsel  obserred,  it » 
extremely  proper  for  the  legialsture  ofibs 
kingdon^  to  interpose  and  provide  a  reioedy ; 
because  all  tbe  private  papers  of  a  man  as  weU 
as  his  liberty,  would  be  in  the  power  •(■.■'^' 
Ury  of  state,  or  any  of  his  serrsnU.  Tb*  ^'^ 
makes  no  difference  between  greet  and  pejv 
oflicers.  Thank  God,  they  are  all  araeoaWeie 
justice,  and  tbe  law  will  reach  them  if  they  «•? 
over  tbe  boundaries  which  tbe  law  has  pi«- 
scribed.  -. 

"  But  though  this  warrant  is  ilteg«li  7^*. 
appears  from  the  evidence,  that  it  ^•*."^   j 
tbe  defendant's  own  original  framing :  it** 
in  conformity  to  many  precedeoUin  J"*  "^    | 
tary  of  state's  office  from  tbe  time  sf  w«  tie* 
volution." 

[The  precedents  were  then  rttd,  sW  W 
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in  number,  and  many  more  were  produced : 
the  evidence  wu  stated,  and  the  proof  re- 
ferred to,  that  the  plaintiff  had  obtained  a  ver- 
dict of  1»000/.  against  Mr.  Webb,  f^r  the  seizure 
of  bis  papers.  The  learned  judge  then  pro- 
ceeded :] 

*<  The  purpose  of  bringing  this  efidence  is  to 
endeavour  to  take  off  the  imputation  of  malice, 
and  to  shew  yon,  that  it  was  not  done  without 
precedents ;  and  that,  if  it  was  wrong,  it  was 
at  least  a  precedented  mistake. 

"  Now,  in  the  first  place,  it  appears  most 
dearly,  that  the  plaintiff  has  been  taken  up  un- 
lawfully, has  been  imprisoned  seven  days,  has 
had  his  papers  seized,  examined,  and  rifled  ; 
that  these  papers  have  been  likewise  improperly 
and  illegally  taken  notice  and  made  uy  of ;  and 
by  the  Tetter  that  has  been  read  to  you,  it  ap- 
pears, that  such  of  them  only  were  to  be  re- 
turned, as  could  not  tend  to  prove  the  charge 
against  him.  As  to  the  declaration  of  breaking 
locks  and  doors,  these  are  only  formal  words ; 
and  in  assessing  the  damages,  you  are  not  par- 
ticularly to  direct  your  attention  to  them ;  the 
spirit  of  the  thing  is  for  the  unlawful  imprison- 
ment of  his  person  seven  days,  and  unlawfully 
seizing  his  papers ;  and  there  is  no  donbt  but 
'  that  there  has  been  a  plain  and  ^pross  injury 
done  him,  which  is  likewise  a  plam  and  gross 
Tiolationofthelaws. 

*'  The  manner  of  doing  it  is  also  proper  to 
be  considered.  It  has  been  proved  to  yon,  that 
there  was  an  order  in  the  warrant,  directing 
him  to  be  kept  *  dose*  prisoner ;  it  appears  that 
it  has  been  usual  to  insert  these  wovds,  *  close 
Gonfinement,''even  for  libels ;  bnt  the  warrant 
was  accompanied  with  a  verbal  order,  given, 
not  by  the  defendant,  bnt  by  lord  Egremont, 
that  nobody  should  be  admitted  to  see  the 

flaintiff,  which  is  a  thing  extremely  unlawful. 
t  must  be  observed,  however,  that  as  soon  as  it 
was  known  his  friends  were  not  to  see  him, 
Mr.  Webb  endeavoured  to  rectify  it  j  be  got 
the  verbal  orders  relaxed,  and  sent  word  that 
the  plaintiff's  friends  might  see  him. 
^  "  Another  thing  has  been  mentioned  and  in- 
sisted on,  which  is,  the  change  of  custody  ;  but 
1  own  there  does  not  appear  to  me  the  dif^ 
ference  which  is  contended  for.  When  the 
plaintiff  was  taken  up,  a  Habeas  Corpus  was 
applied  for ;  but  then  it  was  applied  for  im- 
properly. It  does  not  appear  that  the  secretary 
of  state  knew  of  it,  before  the  warrant  for  send- 
ing the  plaintiff  to  the  Tower  was  prepared  and 
■igned  :  there  was  some  rumour  about  it,  but 
the  secretaries  of  state  did  not  know  it ;  and  I 
do  not  see  that  any  thing  has  been  proved  like 
an  intention  to  oppress  the  plaintiff.  I  never 
give  mysdf  the  liberty  either  to  enforce  or  ex- 
plain away  words,  but  state  them  to  you  pre^ 
cisely  as  they  were  used.  You  are  to  consider 
the  evidence,  and  ta  judge  whether  you  think 
the  custody  was  changed  by  the  secretary  of 
state  with  an  intention  to  oppress  the  plaintiff; 
if  so,  it  would,  undoubtedly,  be  a  great  aggra- 
iration  of  the  illegal  treatment.  But,  upon  my 
oath,  I  cannot  say  I  see  any  mtention  of  m 
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usage ;  there  does  not  seem  to  me  to  be  any  ag- 
gravation arising  out  of  this  matter ;  on  the 
contrary,  Mr.  Staohojfe,  one  of  the  witnesses, 
swore,  that  the  plaintiff  said  the  defendant  be- 
haved like  a  nobleman,  and  that  he  should  al- 
ways regard  him  for  it. 

*<  There  is  another  thing  1  must  mention  to 
you— that  no  prqjDdices  of  whatsoever  kind 
should  influence  you.  It  is  my  opinion,  that 
you  all  come  here  as  unprejudiced  and  dispas- 
sionate to  try  this  cause  as  I  myself  do ;  and 
thereforeaU  things  said  out  of  doors,  all  papers 
and  pamphlets,  are  to  be  totally  laid  out  of  the 
minos  both  of  jndffe  and  jury  :  they  must  be 
deaf,  dumb,  and  blind  to  every  thing  bnt  the 
evidence  before  them;  they  must  divest  thdr 
minds  of  every  thing  that  might  have  a  ten- 
dency to  influence  them.  Gentlemen,  I  sneak 
for  myself  as  well  as  for  you :  I  never  reaa  any 
thing  about  what  may  come  before  me  in  a 
court  of  justice ;  I  keep  my  mind  free  from 
every  thing  of  the  kind.  There  is  often  a  ne- 
cessity for  me  to  look  into  the  law :  but  I  never 
suffer  my  mind  to  be  biassed  b^  reports,  or  such 
papers  or  jiamphlets  as  are  written  with  a  view 
to  pervert  justice. 

**  Much  has  been  said  on  both  sides,  which 
does  not  particularly  apply  to  this  cause.— But 
it  is  the  evidence,  and  what  arises  necessarily 
and  immediately  from  the  evidence,  upon  which 
you  are  to  form  your  judgment. 

*<  You  all  very  welLknow  what  deference  I 
always  pay,  and  ever  will,  ''to  that  part  of  the 
office  of  a  jary  which  properly  nelonga  to 
them.  In  reprd  to  the  law,  I  have  always 
been  as  tenacious  of  the  proper  function  of  a 
judge,  as  I  have  been  of  that  of  the  jury.  I 
never  will,  while  1  have  the  honour  of  executing 
the  office  of  a  judge,  attempt  to  controul  or  in- 
fluence their  min<to  in  respect  of  damages ; 
but  only  submit  to  them  such  observations  as 
occur  to  me  upon  the  evidence ;  and  as  the  ^gen- 
tlemen at  the  bar  have  industriously  avoided 
pointing  at  any  particular  sum  jfon  should 
give,  I  will  as  industriously  avoid  pointing  at  it 
too,  and  leave  it  for  von  to  determine  as  you 
shall  think  proper.  In  regard  to  facts,  you  are 
to  take  all  the  circumstances  of  this  case  into 
your  consideration ;  and  when  a  special  iury 
of  the  first  rank  in  the  oountry  appears,  there 
is  less  necessity  forejudge  to  descant  upon  the 
nature  and  circumstances  of  a  cause,  than  there 
is  to  an  inferior  rank  of  men,  perhaps  not  so 
^ell  ac<|uainted  frith,  nor  so  well  qualified  to 
balance,  such  a  cause  as  this. 

*<  This  warrant  being  dearly  unlawful,  you 
will  cpnsider  of  thedamase^  If  the  defendant 
had  set  up  this  mint,  and  bad  first  invented  and 
coined  tbis  warrant,  it  would  certainly  have  been 
a  prodigious  aggravation ;  but  you  see  from 
the  evidence,  that  the  office  has  been  in  the 
habit  and  practice  of  granting  these  war- 
rants from  before  the  Rerolution  to  this  time: 
they  have  been  issued  in  the  meridian  of  this 
constitution  by  its  best  friends  and  the  greatest 
lawyers,  and  have  never  before  undergone  any 
animadversion;  and  therefore  whatever  eirtr 
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tiiia  (pentleman  has  been  gailty  of,  he  has  erred 
with  all  the  secretaries  of  state  from  that  time. 
There  is  not  ihe  least  foundation  to  presume 
any  evil  desig^o  in  the  defendant  a^inst  the 
liberties  of  the  people.  The  secretaries  of  state 
are  noi  bred  to  the  lavr,  and  it  would  be  an  act 
of  injnstice  to  consider  a  precedented  miifttake, 
as  a  tyrannical,  depraved,  corrupt  act  of  op- 
pression ;  and  you  find  from  the  evidence,  that 
they  applied,  from  time  to  Ume,  to  the  lawyers 
of  the  crown  ;  and  when  some  question  arose 
about  the  warrant,  and  a  warrant  was  proposed 
with  Mr.  Wilkes's  name  in  it,  it  was  opposed 
by  the  solicitor  of  the  treasury,  who  said, '  this 
is  the  course  of  office,  it  has  been  approved  of 
ly  the  crown-lawyers,  and  I  cannot  consent  to 
any  innovation.' 

**  But  however  this  proceedings  might  be  in 
the  course  of  office,  and  however  prMcdented, 
it  was  certaiulv  illegal:  yon  must  therefore 
find  a  verdict  for  the  plaintiff,  and  give  him 
■nch  damages  as  under  the  circumstances  of 
this  case  you  are  of  opinion  he  is  entitled  to.  I 
will  go  further  and  say,  that  you  are  not  to 
confine  yourselves  strictly  to  the  imprisonment 
of  seven  da3's,  and  the  mere  seizing  of  hia  pa- 
pers ;  but  yon  should  give  <  liberal' damages ; 
oy  <  liberal,''  1  do  not  mean  «  excessive.'  *  Ex- 
*  oessus  in  jure  reprobatur.'  The  law  always 
condemns  excess  ;  it  mnst  be  within  the  rules 
of  reason :  the  circumstances  of  the  case  are  to 
govern  it,  and  as  nearly  as  you  can,  yon  will 
give  that  satisfaction  and  compensation,  which 
may  bear  a  proper  proportion  to  the  injury  and 
to  the  nature  of  the  injury  reoeivedy  under  all 
its  circumstances."  > 

In  the  Annual  Register  for  the  year^  the  fol- 
lowing parajrraphs  are  subjoined  to  a  brief  ac- 
count, agreemgwith  that  which  is  given  above, 
of  this  trial: 

'*  Several  gentlemen  gave  two  guineas  to 
obtain  admittance  mto  the  court  early ;  at  about 
ten  the  price  fell  lo  a  guinea,  and  at  three  in 
the  afternoon  people  got  in  for  five  an(l  three- 
pence. 

**  Copt  from  tbb  Treasure  MmnTE-BooK^ 

PRODUCBD  ON  THE  TriAL. 

« Whitehall,  TrMuory-Chamber,  Sltt  May, 
1765.  Present,  Mr. Grenville^loni North, 
Mr.  Hunter,  and  Mr.  Harris. 

**  Mr.  Ghancellor  of  the  Exchequer  signifies 
to  my  lords  his  majesty's  pleasure,  that  dl  ex* 
penoea  incurred,  or  to  be  incurred,  in  conse- 
quence of  actions  brought  against  the  earl  of 
Halifax,  one  of  his  majesty's  principal  secre- 
taries of  state,  the  under  secretaries  and  mes- 
sengers, and  the  solicitor  of  this  office,  fbr  pro- 
ceedings had  by  them  in  executing  Uie  busi- 
ness of  their  respective  offices  against  the  pub- 
lisher of  several  scandalous  and  aeditioas  libels, 
ihould  be  defrayed  by  the  crown ;  and  that  a 
sufficient  sum  of  money  should  be,  from  time 
to  time,  issued  to  the  ■olicttor  of  the  treasory 
for  that  ptupoit. 
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"  Read  a  paper  from  Mr.  Webb,  tutioj^ 
what  the  expences  are  likely  to  be,  and  tbata 
ftirther  sum  of  3,000/.  may  probably  be  waoted 
for  discharging  the  same. 

** '  Issue  to  Mr.  Webb,  from  time  to  time,  u 
'  the  said  service  may  require,  a  sum  ootex. 

*  ceeding  3,000/.  directing  him  to  apply  the 

*  same,  according  to  his  majesty's  commindg, 

*  to  discharge  the  several  expences  abore-mea- 

*  tioned.' "    Annual  R^ter  17C9,  Chioaide, 
p.  150. 

I  comecture  that  the  following  passage  ia 
the  celebrated  <  Letter  concerning  Libels,  War- 
rants,' &c.  from  the  <  Father  of  Candoar,'  n- 
lates  to  this  sqit : 

**  When  I  ice  a  seorelaiy  of  state  obstioatdy 
fighting  with  the  laws  of  his  coontry,  luiiig 
privilege  to  the  utmost,  notwithstandhig  it  wm 
the  ground  of  the  royal  complaint  to  tM  Com- 
mons, against  Mr.  Wilkes,  availing  himself  of 
every  practicable  easoign,  and,  at  length,  with* 
standing  ail  the  process  and  penalties  of  a  ooort 
of  justice,  to  avoid  trying  the  right  of  a  trans- 
action which  has  never  yet  been  directly  ^tn 
up ;  and  perhaps  waitmg  for  an  oatlawrr^  of 
bis  prosecutor,  m  order  then  to  mock  the  ju- 
tioe  of.  his  country  still  more,  by  entering  ao 
appearaAce  to  the  suit  against  him,  at  t  tisie, 
when  his  prosecutor  can  no  longec  go  od  with 
it;  1  protest,  although  an  old,  sober,  prints 
individual,  that  I  lose  my  temper,  look  fbr  re- 
dress from  some  other  quarter,  and  fed  myself 
inclined  to  join  in  an  address  to  the  Commoos 
of  England,  to  take  up  the  considerattoo,  aod 
go  on  with  the  prosecution  of  that  caose,  whicb 
every  freeman  is  interested  in,  and  which  the<»'- 
dinarv  courts  of  justice  have  been  so  long  foiled 
in.  I  remember  what  is  Mr.  Locke's  defini- 
tion of  liberty ;  what  be  makes  the  proriooe  of 
a  court  of  judicature  ;  what  the  extent  of  the 
legislative  power;  and  what,  according  tobiim 
creates  a  dissolution  of  all  government?:  who, 
under  ^uch  circumstances^  would  blameajuryi 
should  thev  at  Ust  have  such  a  secretary 
brought  before  them,  for  giving  extraordinarv, 
exemplary  damages,  sti  terrorem  !  EspcciaJtj 
if  they  should  have  all  imaginable  fboDdatioB 
for'  believing  the  judgment,  upon  snch  ? erdict, 
will  be  delayed  by  every  artifice  of  bills  of  ex- 
ceptions, special  verdicts,  motions  for  newtrial« 
writs  of  error,  &c.  that  can  be  practised,  n 
order  to  prevent  all  eflRect  from  it,  and  to  oTff- 
bear,  in  the  long  run,  the  poor  prosecotor  by 
dint  of  expence." 

Concerning  exemplary  or  vindictive  da- 
magea,  upon  which  8al||ectdifiei€nt  judges  hare 
held  different  opiniona,  aee  the  Cases  of  Gr^ 
9.  Grant,  fi  Wils.  Rep.  9551.  Redshaw  «.  Brsokt 
and  others,  8  Wila.  Rep.  405,  and  the  cases  le- 
forred  to  in  ComynB^i  uigeat.  Trial,  (E.) 

On  Nov.  14, 1/^,  Wilkes  prewntod  to  the 
House  of  CommoiH  a  Petition,  comphuoiiigt 
among  various  alleged  nrrievances,of  lord  MaiiJ' 
field's  haviDg  m&&iaJl>  altered  the  Keesrtr 
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fiee  pp.  1075  et  seqA :  and  cbarf(iog,  thai  Mr.  ! 
Philip  Carteret  Webb,  lolicitor  to  the  treasury,  j 
bad-Bubomed  and  bribed  one  Michael  Carry  i 
to  give  evidence  against  the  petitioner  at  the  . 
trials,  according  to  the  directions  of  the  said  | 
Webb.    Upon  this  Petition  divers  proceeding 
were  had.    In  support  of  it,  and  against  it, 
counsel  were  heard  and  witnesses  examined  ; 
and  on  the  first  of  February,  1769,  the  House, 
after  referring  to  the  Report  from  the  Com- 
mittee, appointed  to  enquire  into  the  state  of 
the  jails  or  the  kingdom,  relative  to  the  accu- 
sation against  lord  chief  justice  Eyre,  together 
with  the  Resolutions  or  the  Committee,  and 
the  proceedings  of  the  House  thereupon,  [see 
¥ol.  17,  p.  619] 

Resolved,  '*  That  the  two  orders  made  by  lord 
Mansfield,  chief-jnstice  of  the  Court  of  Kmf^s- 
bench,  for  the  amendment  of  the  informations 
exhibited  in  the  said  Court  against  Mr.  Wilkes, 
were  according  to  law  and  justice,  and  the 
practice  of  the  said  Ceurt,  and  confirmed  by 
the  subseouent  determination  of  the  said  Court; 
and  that  the  complaint  of  Mr.  Wilkes,  in  re- 
.spect  thereof,  istrivoloos;  and  that  the  asper- 


iions  upon  the  said  Chief  Justice,  for  making 
the  said  two  orders,  thereby  conveyed,  are  ut- 
terly groundless,  and  tend  to  prejudice  the 
minds  of  the  people  against  the  administration 
of  public  justice. 

Also  on  the  same  day, 

«<  Resolved,  That  Mr.  Wilkes  has  not  mad* 
good  his  charge  against  Philip  Carteret  Webb, 
esq."  * 

ADDENDUM 

TO  THE 

Case  op  Elizabeth  Canning. 
In  the  Gentleman's  MagaxiDe  for  Aagott, 
177S,itissUted  that  Elizabeth  Canning  died 
at  Weathersfield  in  Connecticut,  on  the  SSd  of 
July  in  that  year.  In  the  Magazine  the  ac- 
count of  her  death  is  accompanied  with  the 
observation  that  **  notwithstanding  the  many 
strange  dreunnstances  of  her  story,  none  is  so 
strange  as  that  it  should  not  be  discovered  in  so 


many  years  where  the  had  concealed  beraeU^ 
during  the  time  she  had  uiTariably  declared 
she  was  al  the  houae  of  mother  WeUt.'^ 
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Prmted  by  T.  C  Hansard,  Peteiboroagh-Coort, 
Fleet-Street,  London. ^^ 
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